
From: Murray Claire M CQASG} 
To: Malocev sremame CfNRDl 
Subj ect FW: AR Guidance cuesbon 
Date: Monday, May 11, 2020 4:43:05 PM 

From: Allen, Ka therine T. (OASG) (b) (6) 

Sent: Wednesday, April 1, 2020 10:20 AM 

To: M urray, Claire M. (OASG) (b) (6) ; Cox, Stephen (OASG) (b) (6) ; Davis, Patrick (OASG) 

(b) (6) 

Subject: FW: AR Guidance question 

From: Ellis, Jona:han (OSG) (b) (6) 

Sent:Tuesday, March 31, 20209:53 PM 

To: Allen, KatherineT. (OASG) (b) (6) ; Mooppan, Hashim (CIV) (b) (6) 

Cc: Joshi, Sopan (OSG) (b) (6) ; Michel, Christopher (OSG) (b) (6) 
Subject: RE: AR Guidance ques1ion 

I agree that it's rot entirely clear, but agree that It can be read a, Hash suggests - and agree that It should be. 

From: Allen, Katherine T. (OASG) (b) (6) 

Sent: Tuesday, March 31, 2020 9:22 PM 

To: Mooppan, Hashim (CIV) (b) (6) 

Cc-: Ellis, Jonathan (OSG)I(b) (6) ; Joshi, Sopan (OSG) (b) (6) M ichel, Christopher (OSGI 

(b) (6) 

Subject: Re: AR Guidance question 

I hope you're right! That would make reconciling these comments/posftiom much easier. 

Sent from my iPhone 

Ori Mar 31, 2020, at 9:18 PM, Mooppan, Hashim (C1V) (b) (6) > wrote: 

Fwiw, I read thatsentence as tallows: 

In other words. I think (b) (5) 

In all everts. 

From: Allen. Katherine T. {OASG) (b) (6) 

Sent: Tuesday, March 31, 2020 9:09 PI\Jl 
To: Mooppan, Hashim (CIV) (b) (6) 

Cc: Ellis, Jonathan (OSG) (b) (6) Joshi, Sopan (OSG) (b) (6) ; Michel, Christopher 

(OSG (b) (6) 

Subject: Re: AR Guidance question 

I read this: 

(b) (5) 
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(b) (5) 

Sent from my iPhone 

On Mar 31, 2020, at 9:03 PM, Mooppan, Hashim (CIV) (b) (6) wrote: 

isn' t that eKactly what :he highlighted material says? 

From: Allen, Katherine T. (OASG) (b) (6) 

Sent: Tuesday, March 31, 2020 8:58PM 
To: Mooppan, Hashim (CIV) (b) (6) ; Ellis, Jonathan (OSG) (b) (6) 
Cc:Josh,, Sopan (OSG) (b) (6) M ichel, Christopher (OSG) (b) (6) 
Subject: RE: AR Guidance question 

(b) (5) 

From: Mooppan, Hashim (CIV) (b) (6) 

Sent: Tuesday, March 31, 2020 8:56 PM 

To: Allen, Katherine T. (OASG) (b) (6) ; Ell is, Jonathan (OSGI (b) (6) 

Cc:Josh1, Sopan (OSG)(Alp@ ; M ichel, Christopher (OSG) (b) (6) 
Subject: RE: AR Guidance question 

bn t the highlighted material, in context, only talking about 

From: Allen, Katherine I . (OASG) (b) (6) 

Sent: Tuesday, March 31, 2020 8:44 PM 

To: Ellis, Jonathan (OSG) (b) (6) Mooppan, Hashim (CIV) (b) (6) 
Cc:Josh1, Sopan (OSG) (b) (6) ; Michel, Christopher (OSG) (b) (6) 

Subject: RE: AR Guidance question 

Jonathan, 

This makes sense to me, but I read the portions o f the (b) (5) 

I. b (b) (5) 

(b) (5) 

(b) (5) 
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(b) (5) 

(b) (5) 

(b) (5) 
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From: Ellis, Jonathan (056) (b) (6) 

Sent: Tuesday, March 31, 2020 9:47 AM 

To: Mooppan, Hashim (CIV) (b) (6) Allen, KatherineT. (OASG) 

INN 
Cc:Josh1, Sopan (OSG) (b) (6) ; M ichel, Christopher {OSG) (b) (6) 

Subject: RE: AR Guidance question 

I don't recall the specific edits, but I suspect they were intended to reflect (b) (5) 

From: Mooppan, Hashim (CIV) (b) (6) 

Sent: Monday. March 30. 2020 8:35 PM 
To: Allen, Katherine T. (OASG) I Ellis, Jonathan (OSGI (b) (6) 

Cc: Josh1, Sopan (OSG) @IM· >; Michel, Christopher (OSG) (b) (6) 

Subject: RE: AR Guidance question 

(b) (5) 

From: Allen, Katherine T. (OASG) (b) (6) 

Sent: Monday, March 30, 2020 7:34 PM 

To: Ellis, Jonathan (OSG) (b) (6) ; Mooppan, Hashim (CIV) (b) (6) 

Cc: Joshi, Sopan (OSG (b) (6) M ichel, Christopher (OSG) (b) (6) 
Subject: RE: AR Guid:mce question 

One adoitional questio,i on this. There is a section titled (b) (5) 

Thanks! 

From: Ellis, Jona than (OSGJ (b) (6) 

Sent: Thursday, March 26, 2020 9:59 AM 

To: Allen, Katherine T. (OASG) (b) (6) ; Mooppan, Hashim (c:IV) 

(b) (6) 

Cc:Joshi, Sopan (OSG) (b) (6) ; M ichel, Christopher (OSG) (b) (6) 

Subject: RE: AR Guidance question 
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From: Allen, Katherine T. (OASG) (b) (6) 

Sent: Wednesday, March 25, 2020 7:24 PM 

To: Ellis, Jonathan (OSG) (b) (6) ; Mooppan, Hashim (CIV) (b) (6) 

Cc: Josh,, Sopan (OSG) (b) (6) M ichel, Christopher (OSG) (b) (6) 

Subject: RE: AR Guidance question 

OK, thanks. I was basing it off ofthese commerts and suggested changes from OSG (in yellow). We will try to 

massage the point. 

Edit: 

(b) (5) 

Another comment (Jonatha"l, I think this is the pointyou are referring to): 
(b) (5) 

From: Ellis. Jonat~an (OSG) (b) (6) 

Sent: Wednesday, March 25, 2020 6:08 PM 

To: Mooppan, Hashim (CIV) (b) (6) ; Allen, KatherineT. (OASG) 

(b) (6) 

Cc:Joshi, Sopan (OSG) •(b) (6) ; M ichel, Christopher (OSG) (b) (6) 

Subject: RE: AR Guidance question 

(b) (5) I agre e that they are maten ally consis.tent wit@m 

. I also agree that the analysis really t urns on 

(b) (5) 
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(b) (5) 

In any event, we also argued (b) (5) 

From: Mooppan, Hashim (CIV (b) (6) 
Sent: Wednesday, March 25, 2020 5:43 PM 

To: A llen, Katherine T. (OASG) (b) (6) 
Cc: Josh,, Sopan {OSG) (b) (6) Michel, Christopher (OSG) (b) (6) Ells, 

Jonathan (OSG) (b) (6) 
Subject: Re: AR Guidance question 

To be clear, I'm not at all sure that the 

-Sent from my iPhone 

On Mar 25, 2020, at 5:34 PM, Allen, Katherine T. {OASG) (b) (6) wrote: 

HiSopan, 

Sorry to bug you about t h,s again, but frcm the emails from Hash and -om it soundsllDIIJ 
But one of the OSG 

comments on the AR Guidance memo wa ·(b) (5) 

Are you all aware of any other instances ,n whicn we've Laken the p::isitionEJII 

Thanks, 

Kathenne 

From: Joshi, Sopan (OSG) (b) (6) 

Sent: Tuesday, March 24, 2020 8:18 AM 

To: Allen, Katherine T. (0 /l.SG) (b) (6) ; Michel, Chrismpher (OSG) 

(b) (6) 
Cc: Ellis, Jonathan (OSG) (b) (6) ; Mooppan, Hashim (CIV) 

(b) (6) 
Subject: RE: AR Guidance question 

!Adding Hash) 

Hi Katherine, 

I'm honestlf not sure how (b) (5) 
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Ed' s inst itutional memory on this. 

That said (b) (5) 

Thanks, 

Sopan 

From: Allen, Katherine T. (OASG (b) (6) 
Sent: Monday, March 23, 2020 5:13 PM 
To: Michel, Christopher {OSG) (b) (6) 
Cc: Ellis, Jonathan jOSG) (b) (6) : Joshi, Sopan (OSG) (b ) (6) 
Subject : RE: AR Guidance question 

Hi Jonathan and Sopan, 

Do you know the answer to the question posed below? We are trying to figure outllDIIJIII 

Please let me know If you ~11 know crif n:it, so tha t we could raise It with Ed. 

Thanks, 

Katherine 

From: Michel, Christopher (OSG) (b) (6) 

Sent: Thursday, March 19, 2020 3:46 PM 

To: Allen, KatherineT. (O- .SG) • • 
cc: Ellis, Jonathan jOSG) • • Joshi, sopan (OSGJ (b) (6) 
Subject : RE: AR Guidance question 

Hi Kalhenne. I'm copy111g .onathan and $:.,pan, whu were Lh<: expert!. on Lh,; AR aspect~ of the 

document In light of their experience on DACA and Cemus, respectively. Thanh and hope all ,s 

well! Chris 

From: Allen, Katnerine T. (OASG) . (b) (6) 

Sent: Thursday, March 19, 2020 3:43 PM 

To: Michel, Christopher (OSG) (b) (6) 
Subject: AR Guidance question 

Hi Chris, 

I'm still working on this AR Guidance memo and was wondering, one of OSG's main substantive 
comments s that we (b ) (5) 

Do you know if there are (b) (5) 

Thanks! 

Katherine rwomey Allen 
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Deputy Associate Attorney General 

Cfftce of the Assoc,.te AttOtne\ Gener;I 

U.S. Qppartmi>n1 of Justce-
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--------------

Memorandum for the Attorney General Page 3 
Subject Administrative Record Guidelines Memornndwn 

[Last page is signature page only.] 

APPROVE: ___________ Co11curring Component(s): 
None 

DISAPPROVE: _________ Non-concurrim~ Component(s): 
None 

OTHER: 

Attachment( s): Administrative Record Guidelines Memorandum 
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Department of Justice 
EXECUTIVE SECRETARIAT 

eCATS Summary Sheet 
Work Package Status: Active 

Document Date: 1/ 10/2023 

Date Received: J/ 11/2023 
Work Package ID: ECATS-2023-149033 

Step Due Date: 1/ 17/202., 

Sensitive? No Classified? No Expedited? No 

From: The Honorable Hampton Dellinger 
Assistant Attorney General 
Office of Legal Policy 
U.S. Department of Jus tice 
Washington, DC 20530 

To: AG, Garland 

Mail Type: Action Memorandum (Controlled) 

Sub Mail Type: 

3rd Mail Type: 

Service Code: AG Approval 

Description: Requesting AG approval on the attached Adm1111strattve Records Guidelines Memorandum. 

Cum::nt Step: Action Component & Action Requested 
OASG. ASG for Clearance (Clearance) 

Info Compoueut: 

Comments: 

ExecSec POC: LaWanda Prescott 

ECATS-2023-149033 
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From: Office of Legal Policy (JMD) </O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE 
GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS 
/CN=2F946AB4E81F4439AB53C9D110908588-OFFICE OF L> 

To: Office of Legal Policy (JMD) 
Sent: 8/3/2023 1 :31 :24 PM 
Subject: Guidelines for the Creation and Compilation of Administrative Records 
Attachments: Administrative Records Guidelines - Final.pdf 

Dear Heads of Components: 

Please see the attached memorandum regarding the Depa11111ent of Justice's guidelines for the creation 
and compilation of administrative records. Once yoll have reviewed the memorandum, please share it with the 
appropriate personnel in your offices. 

Best, 

Susan M. Davies 
Actjng Assistant Attorney General 
Office of Legal Policy 

Bee: Chiefs of Staff 
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Assistant Al1omev Geoeml 

U.S. Department of Justice 

Office of Legal Policy 

lfos/1i11g 10 11, D.C. 2(1530 

MEMORANDUM TO HEADS OF DEPARTMENT COMPONENTS 

· SUSAN DAVIES 
FROM: Susan M. Davies 

g"'/'_,;~•l,nodbYS\JSAN 
o,,. 2onorn1243~1-0<~0 

Acting Assistant Attorney General 
Office of Legal Policy 

SUBJECT: Department of Justice Guidelines for the Creation and Compilation of 
Administrative Records 

l . Jntroduction 

This document provides guidelines for Department ofJustice persohnel involved in rulemaking 
and adjudication when assisting with the creation and compilation of administrative records of 
final agency actions. 1 

The pdnciples outlined below are intended to help inform Department staff involved in 
rulemaking and adjudication- as disti nct from Department attorneys in their litigating roles­
about best practices for the creation and compilation of administrative records. These guidelines 
are also intended to ensure that information considered in Department 111lemaking or adjudication 
is appropriately collected, saved, and organized, 2 such that the agency' s record of decisionmaking 
captures all relevant information underlying the final agency action. This type of thorough 
internal recordkeeping will allow the Department to compile a complete administrative record for 
judicial review in the event the final decision is challenged and may reduce the likelihood of 
adverse consequences in litigation. 

The development of the administrative record for purposes of judicial review is a highly case­
specific endeavor, and the final compilation of an administrative record should occur under the 
supervision of Department litigation counsel. Because litigation counsel do not typicalJy oversee 

1 This guidance focuses on the creution and compilation of administ.mtive records in iufonnal rulemnking, also known 
as ·'notice-and-comment tulemaking.'' and irtformal adjudicati on. These categories include the vast majority of what 
agencies do. By contrast. the Administrative Procedure Act sets forth the contents of the --exclusive record·· in Jonna! 
mlemaking and adjudicative proceedings. both of which involve triaJ-lik.e hearings generally inyolving an 
administrative law judge or oilier hearing officer. and arc more rare. See 5 U,S.C. § 556(c): see also id. §§ 554. 
556-557, 

2 This guida11ce addresses recordkeepi11g only in U1e colllext of the creation and compilation of administrative records. 
It docs not speak to. for example, federal record.keeping reqLtirernents under the Federal Records Act. 44 U.S.C ch. 
3 J; general preservation du lies in litigation; or ally other judicial_ statulOI)'. or regulatory obligation concemiug 
document retention. 
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the process that results in an administrative decision, however, these guidelines are intended to 
ass1st staff: (1) to appropriately document the decisionmaking process from its inception to 
conclusion; (2) to help ensure, in consultation with counsel , that the record reflects the agency ' s 
compl iance with the requirements for agency decisionmaking; (3) to make certain that the record 
demonstrates the agency' s consideration of all factors relevant to the decision., whether or not 
favorable to the outcome; and (4) to consult with litigation counsel prior to final agency decision 
where appropriate, in the circumstances described below. 

This document provides internal Depa,tment guidance only. It is not intended to, does not, 
and may not be relied upon to create any 1ights, substantive or procedw-al, enforceable by law or 
in equity by any pru1y in any matter or proceeding. Nor does it place any limitations on otherwise 
lawful privi leges or litigation prerogatives of the Department of Justice. This document provides 
nonpublic litjgation strategy and legal advice related to potential legal challenges. It should not 
be shared outside the Department of Justice or provided in response to Freedom of Information 
Act (FOlA) requests. 

ll. Overview of the Administrative Record 

The administrative record is a set of non-privileged documents reflecting infonnation that the 
agency decisionmaker considered, directly or indirectly, in reaching a final agency decision. lt 
documents the agency's decisionmaking process and includes the basis and rationale for the final 
action. An administrative record should contain all of the evidence considered in the 
decisionmaking process, including not onJy materials supportive of the agency's decision but also 
materials contrary to the agency ' s final decision_ 

The administrative record comp1ises those materials that were "before [the decisionmaker] af 
the lime he made his decision." Citizens to Preser\le Over/011 Park \I. Volpe, 401 U.S. 402, 420 
( I 971) (emphasis added). It is therefore critical to ensure that the record that exists at the time of 
final decision tells the complete story of the agency' s decisionmaking process. Ordinarily, the 
Department will not have ru1 opportunity to add documents to the record that are created after the 
agency decision becomes final. See Campv. Pitts,411 US. 138, 142(1973)(percuriam)("(T]he 
focal point for judicial review should be the administrative record already in existence, not some 
new record made initially in the reviewing court." ). 

The Department ' s final agency actions are generally subject to review under the 
Administrative Procedure Act (APA), which instructs courts to evaluate agency action based upon 
the "whole record>' See 5 U S.C. § 706, Thus, in actions challenging Department regulatory or 
adjudicative actions,judicial review should focus exclusively on the administrative record. When 
a fi nal action of the Depaiiment is challenged in couti, the Department is generally required to 
make the administrative record available to other litigants, and to file all or part of the 
administrative record with the court. 

Couns look to the administrative record to determine whether the Department' s regulatory or 
adjudicative actions are reasonable and consistent with applicable legal standards. Creating a 
robust, accurate, and complete administrative record is instrumental in demonstrating that the 
Department considered all relevant factors in making a final agency decision and made a 
reasonable judgment given the facts. The adminjstrative record should thus: 
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• Tell the complete story of the agency's decisionmaking process, from inception to 
conclusion, including alternative courses of action considered and why they were not 
adopted; 

• Provide a record of all relevant substanti ve information that was considered, directly or 
indirectly, by the final decisionmaker, including any information considered that was 
contrary to the final decision: 

• Demonstrate that the agency compl ied with relevant statutory and regulatory requirements 
in reaching its final decision; and 

• Show that the agency followed a reasoned decisionmaking process. 

Failure to create and compile an adequate record can have detrimental consequences for the 
Department if that action is challenged in cowt. It may, for example, result in the cballenged 
action being enjoined, vacated, or remanded to the agency for additional explanation. .Presenting 
ru1 inadequate record could also prompt a court to order the Department to complete or supplement 
the record, which can be a time- and resource-intensive process. Informed and conscientious 
participation in the creation and compilation of the administrative record by Department staff will 
help to avoid these adverse results. 

Ill. The Role of Staff in Preparing an Administrative Record 

Department staff play a key role in ensuring that administrative records are complete, accurate, 
and appropriately docw,1ent the agency' s decisionmaking process. Although the administrative 
record for purposes of litigation is officially compiled after the agency's decision is challenged in 
comt, the work that the Department' s components perfonn p1ior to the agency' s final decision 
creates the universe of materials that become the administrative record. Department staff should 
generally follow these guidelines to help ensure the Department's final agency actions are properly 
memorialized and supported by materials demonstrating the agency' s reasoned decisionmaking, 
and to put Department litigators in the best position to defend these actions in court in the event 
they face legal challenge. 

A. Beginning the Process 

Consideration of what documents should constitute the administrative record, and compilation 
of those documents, should begin at the outset of the decisionmaking process. This process 
begins when the agency starts its consideration of a decision, which will vary depending on the 
facts and circumstances of the situation. Broadly speaking, however, materials should be 
compiled from the time the agency begins working toward a concrete goal-for example, 
development of a rule or adjudication of an application or waiver request-as opposed to 
conducting generalized research (aJthough the results of general research may eventually be 
included in the administrative record to the extent they are relevant and infonn the decisionmaking 
process). 
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B. Document, Organize, Consult 

Once a Depanment component has initiated a process expected to result in final agency action, 
staff should generally adhere to the following steps to support the development of the 
administrative record during that process: 

• Designate a custodian. At the outset of the process, Department components and bureaus 
involved in each rulemaking or adjudication should designate a custodian responsible for 
maintaining the record on an ongoing basis. Depending on organization, staffing, and the 
volume of rulemaki ng or adjudication activity within an individual component, a single 
person may perform this function for multiple agency actions, or a different custodian may 
be assigned to each agency action. The custodian may delegate responsibility as 
appropriate, particularly when a rulernaking or adjudication is especially complicated. 
But the goal should remain to have at least one individual with insight into the entire 
decisionmaking process. That custodian should be responsible for ensuring that aJl 
materials considered or relied upon are compiled periodically as they are generated or 
received during the decisionrnaking process, thus maintaining a reasonably 
contemporaneous record of the decision. As the person most familiar with the compi lation 
of the record, the custodian wi ll be expected to assist litigation counsel in preparing the 
administrative record in the event the decision faces legal challenge, and when necessary, 
to certify the contents of the record provided to the court and other litigants. An 
appropriate transfer of custodial duties should occur in the event of a change in personnel. 

• Create a decision file. When the decisionmak.ing process begins, the custodfan should 
create, or supervise the creation of, an electronic file that will serve as a central repository 
for all of the materials the agency considers in reaching its final decision . The decision 
file should be kept in an accessible location and organized logically. Depending on the 
type of action and the volume of materials considered, it may be appropriate to organize 
documents chronologically; to divide the materials considered into subfolders based on 
topic or type of material; or to maintain an index of documents saved in the file . The 
decision file may be kept 111 a shared folder to which all persons working on a decision 
have access. Regardless of the organizational method selected, however, the custodian 
should ensure that all appropriate documents are placed in the file, and that they are labeled 
with a standardized naming convention and dated. Placing a document in the decision file 
does not provide license to destroy the native file. 

• Populate the decision file. After creating the decision fi le, the custodian should ensure 
that it is populated appropriately with materials the agency considers as the decisionmaking 
progresses. Whether the agency has " considered" a document can involve both legal 
analysis and factual determinations, which may require consultation with litigation 
counsel. But for the purposes of compiling the decision file, Department staff should 
interpret the term "considered" broadly. The component's counsel, in consultation with 
litigators, will make the ultimate decision as to whether a document belongs in the final 
administrative record. At this stage, staff should err on the side of inclusion and should 
not exclude any materials considered during the decisionmaking process from the file 
unless at the specific direction of counsel. 
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lt is important that the dec1sion file include all relevant materials considered, whether they 
support the agency's ultimate decision or not. The materials in the decision fi le should 
tell the story of the decision making process and demonstrate the Department's reasoned 
basis for choosing one course of action over another. This story includes consideration of 
options not taken, as well as consideration of facts and arguments contrary to the ultimate 
decision. 

Although this l ist is neither exhaustive nor mandatory, the foll owing materials are typical! y 
included in an administrative record, and should thus be added to the decision file where 
they exist: 

o fn the adjudication context, all applications and supporting documents submitted 
with a petition or application, and any response by the agency; 

o 1n the rulemaking context, all Federal Register notices co11cerning, and al l 
comments submitted in response to, the rule;3 

o FactuaJ and technical information, data, or scientific studies cited in the final 
decision or otherwise considered by the decisionmaker or subordinates during the 
process of evaluating options; 

o Policies, guidelines, directives, and manuals cited in the final decision or otherwise 
considered by the decisionmaker or subordinates during the process of evaluating 
options; 

o Records of any meetings with the members of the pubJic concerning the agency ' s 
proposed action , as well as any materials presented at those meetings by tlle agency 
or the public; 

o Any decision memorandum or other documents explaining the reasoning and 
justification for the agency's ultimate action; and 

o The final decision docwnent signed by an agency ofticial with authority to make a 
decision on behaJf of the agency. 

Records of communications with individuals outside the agency-including emails. 
meetings, and phone calls- should be included in the decision file when they reflect 
substantive information considered as part of the decisionmak:ing process. Jndividuals 
outside the agency include non-govern mental third parties, members of the public, 
members of Congress and their staff, and employees of other agencies. 4 The custodian 
may wish to segregate these categories of materials in subfolders for easy identification. 

-' The comments included in an administrative record typically 111i1Tor I hose posted publicly on Regulations.gov. As 
sucJL particularly where comments are voluminous. and in consultation with litigation counsel or. as applicable, the 
component's counsel, lhc custodian may use Regulations.gov as the repository for comments submitted in response 
to a Federal Register nolice, rathe1· tJ1an adding 10 the decision file conunents that arc already publicly available. 

1 • As discussed further below, inleragency communications will often be deliberative. and thus not properly included 
in an administrative rcco1d for judicial review. Substantive communications wiUJ other agencies that include 
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Materials considered that were not originally in electronic fom1- such as comments 
submitted by mail or physical copies of research materials-should be converted into 
electronic format and added to the decision file. Records of meetings, phone calls, or other 
oral commun ications should be documented in the form of transcripts, miuutes, or 
memoranda to file. Websites or other dynamic materials should be downJoaded and saved 
in a pem1anent form that indicates the web address and date downloaded. 

• Memorialize the process. The custodian should document what materials are placed in 
the decision file, when it happened, the source of the materials, where they are saved, and 
if not obvious, a short description of why the materials are included. Such a 
contemporaneous record will refresh the custodian's recollection about the process if 
necessary, inform any wtimate decision as to whether the documents in the decision file 
belong in tJ1e final administrative record, and allow li tigators more easily to identify any 
potential missing information. Depending on factors like the number of documents in the 
decision file and agency resources, the custodian may wish to document the process in the 
form of a draft index of all documents in the administrative record. ln situations in which 
an agency decision faces litigation, the custodian will work with litigation counsel to create 
an index of the administrative record for fi ling with the court; working on the index 
throughout the decisionmaking process can facil itate that process and avoid later 
duplication of efforts. 

• Close the file after final agency action. After the decision in question becomes final­
by, for example, publication of a final rule or issuance of a decision not subject to further 
appeal within the agency-the custodian should take steps to ensure that the signed, final 
decision document, and any other material memorial izing the rationale for the decision, is 
included in the decision file. The custodian should also ensure that any materials that are 
added to the file following a final agency decision were actually considered, directly or 
indirectly, by the decisionmaker prior to final agency action. Finally, the custodian should 
also ensure that the decision file is saved in a location that is known and easily accessible, 
and that the file includes documentation of the compilation process. In the event that 
custodians leave their position, they should ensure that another staff member is generally 
aware of the location and contents of the decision file . 

• In the event of litigation, compile the record for judicial review. If the final agency 
decision is chaJlenged in court, Department staff in general, and the custodian in particular, 
should prepare the administrative record for judicial review in consultation with counsel. 
This includes giving litigation counsel access to the decision file as requested; discussing 
with counsel the decisionmaking process and the process of compiling the decision file, 
including who was involved and the steps taken; flagging for counsel any questions or 
concerns; making the final determination as to the contents of the record; and once the 
contents of the record are determined, preparing an index of those documents. A 
Department employee, ideally the custodian, will also be expected to sign a certification 
that the record presented to the court is complete and accurate. 

infonnalion considered in reaching a final agency decision, such as emails providing facts. data. or other objective 
infonnation, shottld nonetheless be saved in lhe decision file. 
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C. Deliberative and Privileged Documents 

Department staff may have encountered the issue of whether deliberative or otherwise 
privileged documents belong in an administrative record or should be recorded in a privilege log. 5 

Th.is topic presents a number of circumstance-dependent legal questions that should only be 
answered in consultation with Department litigators after suit has been filed. For example, 
determining whether a document is deliberative or privileged often requires a fact-specific analysis 
by litigation counsel. Moreover, although courts have, at times, ordered agencies to produce 
privilege logs in connection with administrative records, the Department's position is that 
deliberative materials are not properly part of the administrative record and therefore such logs are 
not required in litigation.6 The ultimate decision as to what potentially privileged documents 
should be included in the record, and whether a privilege log should be prepared, is properly the 
responsibility of litigation counsel. 

For the purposes of compiling a decision file prior to litigation, Department staff should not 
exclude any document from the decision file because they believe that document to be deliberative 
or otherwise privileged. Staff should err on the side of including all documents-including 
documents that could be privi leged--considered in reaching a final agency decision. Doing so 
will al low litigation counsel to make the ultimate decision about whether a potentially privileged 
document is properly included in the administrative record. lt may be appropriate, however, for 
the custodian to maintain a separate subfo!der or subfo!ders within the decision file containing 
potentially privileged documents for ease of later review by counsel. The process of segregating 
potentially privi leged documents into a separate subfolder or subfolders should be taken in 
consultation with component counsel and, as applicable, litigation counsel fn addition, staff 
should ensure that information relevant to the final agency action is appropriately preserved 
whether or not it is included in the decision file. 

Should the litigators inform the agency that a privilege log is requi red as a result of a cou11 
order, or is otherwise necessary, Department staff will be responsible for working with component 
counsel and litigation counsel to prepare the log. Staff do not need to prepare a privilege Jog 
unless and until directed to do so, at which point the litigators will provide further instruction. 

IV. Litigation Risk Review 

Because courts consider the administrative record complete at the time of a final agency 
decision, the Department will not typically have the opportunity to add documents that were not 
considered prior to the final decision to the record in litigation. lt is therefore important for the 

5 Certain administrative records may also include law-enforcement sensitive infonnation. Components should 
consult with litigation counsel about docume.uts containing such information, wl.tich can potentially be produced 
pursuant to a protective order or addressed by redactions as directed by litigation counsel. 

6 The Department of Justice has taken the consistent position that ·'documents that renect predecisional deliberations 
with.in the agency are uot part of the administrative record in the first instance; · and a ptivilege log memorializing 
such documents is accordingly not required See, e.[Z., Petition for a Writ of Mandamus at 7- 8, In re Price. No. l 7-
7 J 121 (9th Cir. Apr. 19. 2017); accord, e.g., San Luis Ohispo A fothersfi>r Peace "· NRC, 789 F.2d 26, 44-45 (D. C. 
Cir. J 986) (eJl bane). District coul1s have al times reached di1Terent conclusions. howcve.r. as to whether tbe agency 
must produce a privilege log in actions decided on the administrative record, and the Depat11nent has complied with 
court orders requiring agencies Lhc Departnienl represents to produce privilege logs. 
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Department to consider the adequacy of the record suppo1ting the agency's decision prior to the 
finalization of each agency action. Specifically. in cases where the Department expects 
significant legal challenge to its anticipated action, Department litigators should be involved in 
that review process. Of course, it is neither necessary nor feasible for the Department to conduct 
pre-finalization litigation review of every agency action potentially subject to challenge under the 
AP A, or for the Department to assemble a complete record prior to litigation. This section 
di scusses (1) how Department components should identify agency actions that are likely lo warrant. 
review for litigation risk prior to final agency action; and (2) the recommended processes for 
conducting pre-finalization litigation review. ln instances where a bureau or component already 
has a system of pre-finalization litigation risk review of agency actions subject to chal lenge under 
the APA, this guidance may augment and infonn, rather than replace, that system. 

A. Actions Likely to Face Signlficant Legal Challenge 

Supervisory agency staff responsible for preparing final agency actions shou Id, in consultation 
with component and sub-component leadership, as applicable, identify in the :first instance agency 
actions likely to face significant legal challenge. 

An agency action is likely to face "significant legal challenge" when the Department 
anticipates one or more lawsuits that have one or more of the following characteristics: 
challenging a Depa1tment policy that affects the public at large in a meaningful way; raising 
arguments that have a reasonable likelihood of success; or implicating agency actions tl1at 
implement Department or Administration priorities, are the subject of congressional or mainstream 
media interest, or are otherwise particularly noteworthy or controversiaL Rulemaking actions7 

that generate a large number or wide variety of substantive critical comments during a notice-and­
comment period or are undertaken without allowing prior notice and comment are more likely to 
face significant legal challenge. Conversely, mlemaking actions that receive few negative 
conunents or that involve internal matters of agency management or procedure only are unlikely 
to face significant legal challenge. Similarly, agency adjudications that affect only the party to 
the controversy are not likely to face what thi s section defines as significant legal challenge even 
if they are challenged in federal coun. 

B. Litigation Risk Review 

Where supervisory agency staff determines that a future agency action is likely to face 
significant legal challenge, that risk should be flagged for component leadership well in advance 
of finalization of the agency action. In the rulemaking context, the Office of Legal Policy 
regulatory team should al so be infortned of such requests as part of the regulatory review process. 8 

Component leadership should then, generally in consultation w ith the Office of Legal Policy, 
contact the Civi l Division with a copy of the draft agency action, an explanation of why the bureau 
or component believes the action is likely to face significant legal challenge, and a reqt1est for 

~ Although individual circumstances may differ, these criteria will typically apply to frnal agency actions tmdcrtakcn 
through rulemaking, rather t11an acUudication. 

k That team currently Robert Hinchman 
(b ) (6) 
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litigation risk review and suggestions to mitigate that risk, including analysis of the materials in 
the decision file for potential jnclusion in the administrative record. 

Except in case of emergency, the requesting component should provide the Civil Division at 
least a week to conduct its review- and longer for particularly lengthy or complicated actions. ln 
the case of an agency rule (as opposed to an adjudication), the Civil Division's review should be 
conducted, and its views taken into account, before the Office of Management and Budget engages 
in formal review of that rule. 

In most cases, litigators need not review the actual rulemaking or adjudicatory record at this 
stage in the process, but they should review the draft agency action with an eye toward what 
materials should be included in the record, and identify any deficiencies that might exist. 
Department staff should endeavor to take the views of the Civil Division into account before 
advancing the agency decisionrnaking process to the next stage. 

V. Conclusion 

The guidelines set forth above are intended to help infonn Department staff involved in 
rulemaking and adjudication about best practices for the creation and compilation of administrative 
records. The guidelines are also intended to ensure that information considered in Department 
rulemaking or adjudication is appropriately collected, saved, and organized, such that the agency ' s 
record of deci sionmaki ng captures all relevant information underlying the final agency action. To 
the extent that Department staff have any questions about the guidelines, they should contact the 
Front Offices of the Civil Division or the Office of Legal Policy for assistance. 
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