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communication or representation of a 
person regarding a particular matter, any
compensation, financial gain or remunera
tion. 

"(2) As used in this subsection, the term 
'compensation' means anything of value 
which is provided, directly or indirectly, for 
services rendered, including a payment, gift,
benefit, reward, favor, orgratuity. 

"(h) PENALTIES.—The punishment for an 
offense under subsection (a),(b),(c),(d), (e) 
or (f) is the following: 

"(1) Any person who engages in the con-
duct constituting the offense shall be im
prisoned for not more than 2 years or fined 
in theamount setforth in this title, orboth. 

"(2)Any person who willfully engages in 
the conduct constituting the offense shall 
be imprisoned for not more than 4 years or 
fined inthe amount set forth in this title, or 
both. 

"(i) GENERA EXCEPTIONS.— 
"(1) CERTAIN ELECTED OFFICIALS AND EM-

PLOYEES.—(A) The restrictions contained in 
subsection (a) shall not apply to anyappro
priate, communication, or representation 
which is made in carrying outofficial duties 
as an elected official of a State or localgov
ernment. 

"(B) The restrictions contained in subsec
tions (a)(2), (a)(3), (b), (c), (d), (e) and (f)
shall not apply to any appearance, commu
nication, or representation by a former 
Member of Congress or officer or employee 
of theexecutive or legislative branch, which 
is made in carrying outofficial duties as— 

"(i) an elected official of a State or local 
government, or 

"(ii) an employee of (I) an agency or in
strumentality of a State or local govern
ment, (II) an institution of higher educa
tion, as defined in section 1201 (a) of the 
Higher Education Actof 1965, or (III) a hos
pital or medical research organization de-
scribed in section 501(c)(3) of the Internal 
Revenue Code of 1986 andexempt from tax 
under section 501(a) of such Code, if the ap
pearance, communication, or representation 
is on behalf of such government, institution,
hospital, ororganization. 

"(2) INTERNATIONAL ORGANIZATIONS.—The 
restrictions contained in subsections (a)(2),
(a)(3), (b), (c),(d), (e) and (f) shall notapply 
to the employment by, representation of,or 
advice or aid to, an international organiza
tion of which the United States is a member 
except in cases in which the individual (1)
had access to classified materials or intelli
gence information related to the interna
tional organization, or (2)had been official
ly responsible, in any way,for the determi
nation or implementation of United States 
policies or programs associated with the 
international organization. 

"(3) The restrictions contained in subsec
tions (b), (c), (d), and (e) shall not apply to 
the making of public speeches or publicap
pearances. 

"(j) EXCEPTION FOR SCIENTIFIC OR TECHNO-
LOGICAL INFORMATION—The restrictionscon
tained in subsections (a), (b), (c), and (d)
shall not apply with respect to the making 
of communications by a former officer or 
employee solely for the purpose of furnish
ing scientific or technological information,
if such communications are made under pro
cedures acceptable to the department or 
agency concerned or if the head of the de
partment or agency concerned with the par
ticular matter, in consultation with the Di
rector of the Office of Government Ethics, 
makes a certification, published in the Fed

eral Register, that the former officer orem
ployee has outstanding qualifications in a 
scientific, technological, or other technical 
discipline, and is acting with respect to a 
particular matter which requires such quali
fications, and that the national interest 

would be served by the participation of the 
former officer oremployee. 

"(k) RESTRICTIONS ON PARTNERS OF OFFI
CERS AND EMPLOYEES.—Any person who is a 
partner of an officer or employee of the ex
ecutive branch of the United States Govern
ment, or of any independent agency of the 
United States (including the Government 
Printing Office andthe General Accounting
Office), including the President, the Vice 
President, andany special Government em
ployee, and whoknowingly acts as agent or 
attorney for anyone other than the United 
States before any department, agency, 
court, or court-martial of theUnited States, 
or any officer or employee thereof, in con
nection with any judicial or other proceed
ing, application, request for a ruling or 
other determination, contract, claim, con
troversy, investigation, charge, accusation, 
arrest, orother particular matter inwhich— 

"(1) the United States is a party or hasa 
direct and substantial interest, and 

"(2) such officer or employee or special 
Government employee participates or has 
participated personally andsubstantially as 
an officer or employee through decision,ap
proval, disapproval, recommendation, the 
rendering of advice, investigation, or other-
wise, 
shall be imprisoned for not more than 1 
year or fined in theamount set forth in this 
title, orboth. 

"(1) EXCEPTION FOR TESTIMONY.—Nothing
in this section shall prevent a former 
Member of Congress or officer or employee 
of the executive or legislative branch from 
giving testimony under oath, or from 
making statements required to be made 
under penalty of perjury. 

"(m) ADMINISTRATIVE DEPARTMENT.— 
"(1) AUTHORITY.—If the head of a depart

ment or agency in which a former officer or 
employee of the executive branch or of an 
independent agency served finds, after 
notice and an opportunity for a hearing,
that such former officer or employee know
ingly engaged in conduct constituting an of
fense under subsection (a), (b), (c),or (d) of 
this section, such department or agency
head may prohibit that person from 
making, on behalf of any other person 
(except the United States), any informal or 
formal appearance before, or, with the 
intent to influence, any communication to, 
such department or agency on a pending 
matter of business for a period of not more 
than 5 years, or maytake other appropriate 
discipinary action. For purposes of this sub-
section, proof of conduct constituting anof
fense must be established by a preponder
ance of theevidence. 

"(2) REVIEW OF DISCIPLINARY ACTION.- Any
disciplinary action under paragraph (1)
shall be subject to review in an appropriate 
United States district court. 

"(3) PROCEDURES—Departments and agen
cies in the executive branch and independ
ent agencies shall, in consultation with the 
Director of the Office of Government 
Ethics, establish procedures to carry out 
this subsection. 

"(n) CIVIL PENALTIES.—The Attorney Gen
eral may bring a civil action in theappropri
ate United States district court against any 
person who engages in conduct constituting 
an offense under subsection (a),(b), (c), (d),
(e), (1) or (j) and, upon proof of such con-
duct by a preponderence of the evidence, 
such person shall be subject to a civil penal
ty of not more than $50,000, or the amount 
of compensation which the person receives 
for the prohibited conduct, whichever 
amount is greater. The imposition of a civil 
penalty under this subsection does not pre
clude any other remedy which is available 
by law to the United States or any other 
person. 

"(o) INJUNCTIVE RELIEF.—If the Attorney
General has reason to believe that a person 
is engaging in conduct constituting an of
fense under subsection (a), (b), (c), (d). (e), 
or (j),theAttorney General may petition an 
appropriate United States district court for 
an order prohibiting that person from en-
gaging in such conduct. The court shall 
order the trial of theaction on the merits to 
be advanced and consolidated with thehear
ing on the petition. The court may issue 
such order if it finds that such conductcon
stitutes such an offense. The filing of a peti
tion under this subsection does notpreclude 
any other remedy which is available by law 
to the United States or any other person.", 

(b) CONFORMING AMENDMENT.—The table 
of sections at the beginning of chapter 11of 
title 18, United States Code is amended by
amending the item relating to section 207 to 
read as follows: 
"207. Restrictions on former officers [em

ployees, andelected officials of 
the executive and legislative 
branches; restrictions on part
ners of certain current officers 
and employees of the executive 
branch.". 

SEC. 3. EFFECTIVE DATE. 
(a) INGENERAL.—Subject to subsection (b), 

this Act and the amendments made by this 
Act take effect 9 months after the date of 
the enactment of this Act. 

(b) EFFECT ON EMPLOYMENT—(1) The 
amendments made by this Actapply only to 
persons whose service as a Member of Con
gress or an officer or employee to which 
such amendments apply terminates on or 
after the effective date of such amend
ments. 

(2) With respect to service as an officer or 
employee which terminates before the ef
fective date of this Act, section 207 of title 
18. United States Code, as in effect at the 
time of the termination to such service, 
shall continue to apply, on and after such 
effective date, with respect to such service. 
SEC. 4. SEVERABILITY. 

If any provision of this Act, including the 
amendments made by this Act,or the appli
cation of any such provision to anycircum
stance or person is held invalid, the remain
der of this Act, or the application of such 
provisions to any other circumstance or 
person is not afforded thereby. 

INCREASED PENALTIES FOR 
MAJOR FRAUDS AGAINST THE 
UNITED STATES 

CRANSTON AMENDMENT NO. 
3732 

Mr. CRANSTON proposed an 
amendment to the bill (H.R. 3911)to 
amend title 18, United States Code, to 
provide increased penalties for certain 
major frauds against the United 
States, as follows: 

At the endof the bill insert: 
That (a) notwithstanding section 2675 of 
title 28. United States Code, and section 
2401(b) of such title, or anyother limitation 
on actions at law or in equity, the United 
States District Court for the District of Co
lumbia shall have jurisdiction to hear, de
termine, and render judgment on any claim 
of Paulette Mendes-Silva against the United 
States for personal injuries which she alleg
edly incurred after an innoculation on 
March 12, 1963, by an employee of the 
Public Health Service of the United States 
Department of Health, Education, and Wel-



S16744 CONGRESSIONAL RECORD — SENATE October 18, 1988 
the violation or failure referred to in para-
graph(1). 

"(C) In thecase of anycivil or administra
tive proceeding, the imposition of a mone
tary penalty by reason of the violation or 
failure referred to in paragraph(1). 

"(D) A final decision by the Department 
of Defense— 

"(1) to debar orsuspend the contractor; 
"(ii) to rescind or void the contract; or 
"(iii) to terminate thecontract for default,

by reason of theviolation or failure referred 
to in paragraph(1). 

"(E) A disposition of the proceeding by 
consent or compromise if such action could 
have resulted in a disposition described in 
subparagraph (A), (B), (C), or(D). 

"(3) In the case of a proceeding referred 
to in paragraph (1) that is commenced by
the United States and is resolved by consent 
or compromise pursuant to an agreement 
entered into by a contractor andthe United 
States, the costs incurred by the contractor 
in connection with such proceeding that are 
otherwise not allowable as reimbursable 
costs under such paragraph maybe allowed 
to the extent specifically provided in such 
agreement. 

"(4) In the case of a proceeding referred 
to in paragraph (1) that is commenced by a 
State, the head of the agency that awarded 
the covered contract involved in the pro
ceeding may allow the costs incurred by the 
contractor in connection with such proceed
ing as reimbursable costs if the agency head 
determines, under regulations prescribed by 
such agency head, that the costs were in
curred as a result of (A) a specific term or 
condition of the contract, or (B) specific 
written instructions of the agency. 

"(5)(A) Except as provided in subpara
graph (C), costs incurred by a contractor in 
connection with a criminal, civil, oradminis
trative proceeding commenced by the 
United States or a State in connection with 
a covered contract may be allowed as reim
bursable costs under the contract if such 
costs are not disallowable under paragraph 
(1), but only to the extent provided in sub-
paragraph(B). 

"(B)(i) Theamount of the costs allowable 
under subparagraph (A) in any case may 
not exceed the amount equal to 80 percent 
of the amount of the costs incurred, to the 
extent that such costs are determined tobe 
otherwise allowable and allocable under the 
single Government-wide procurement regu
lation issued pursuant to section 4(4)(A) of 
the Office of Federal Procurement Policy
Act (41 U.S.C. 403(4)(A)). 

"(ii) Regulations issued for thepurpose of 
clause (i) shall provide for appropriate con
sideration of thecomplexity of procurement 
litigation, generally accepted principlesgov
erning the award of legal fees in civil ac
tions involving the United States as a party, 
and such other factors as may be appropri
ate. 

"(C) In the case of a proceeding referred 
to in subparagraph (A), contractor costs 
otherwise allowable as reimbursable costs 
under this paragraph arenot allowable if(1) 
such proceeding involves the same contrac
tor misconduct alleged as the basis of an-
other criminal, civil, or administrative pro
ceeding, and(ii)the costs of such other pro
ceeding are not allowable under paragraph 
(1). 

"(1)(1) In this section, the term 'covered 
contract' means a contract for an amount 
more than $100,000 entered into by the De
partment of Defense other than a fixed-
price contract without cost incentives. 

"(2) In subsection(k): 
"(A) Theterm 'proceeding' includes an in

vestigation. 
(B) The term 'costs', with respect to a 

proceeding— 

"(i) means all costs incurred by a contrac
tor, whether before or after the commence
ment of any such proceeding; and 

"(ii) includes— 
"(I) administrative and clerical expenses; 
"(II) the cost of legal services, including

legal services performed by an employee of 
the contractor 

"(III) the cost of the services of account-
ants and consultants retained by the con-
tractor; and 

"(IV) the pay of directors, officers, and 
employees of the contractor for time devot
ed by such directors, officers, and employees 
to such proceeding. 

"(C) The term 'penalty' does not include 
restitution, reimbursement, or compensato
ry damages.". 

(c) TECHNICAL AMENDMENT.—Section 832(b) 
of the National Defense Authorization Act, 
Fiscal Year 1989 is repealed. 

(d) REGULATIONS.—The regulations neces
sary for the implementation of section 
306(e) of the Federal Property and Adminis
trative Services Act of 1949 (as added by
subsection (a)) and section 2324(k)(5) of 
title 10, United States Code (as added by
subsection (b))— 

(1) shall be prescribed not later than 120 
days after the date of the enactment of this 
Act; and 

(2) shall apply to contracts entered into 
more than 30 days after the date on which 
such regulations areissued. 

(e) EFFECTIVE DATE.—The amendments 
made by subsections (a) and (b) shall take 
effect with respect to contracts awarded 
after the date of the enactment of this Act. 

GRASSLEY AMENDMENT NO. 3736 
Mr. GRASSLEY proposed an 

amendment to the bill H.R. 3911, 
supra as follows: 

At the appropriate place in the bill, insert 
the following: 
SEC . QUI TAM ACTIONS. 

(a) AWARDS or DAMAGES.—Section 3730(d) 
of title 31, United States Code, is amended— 

(1) by redesignating paragraph (3) as 
paragraph (4); and 

(2) by inserting after paragraph (2) the 
following new paragraph: 

"(3) Whether or not the Governmentpro
ceeds with theaction, if thecourt finds that 
the action was brought by a person who 
planned and initiated the violation of sec
tion 3729 upon which the action was 
brought, then the court may, to the extent 
the court considers appropriate, reduce the 
share of the proceeds of the action which 
the person would otherwise receive under 
paragraph (1) or (2) of this subsection, 
taking into account the role of that person
in advancing the case to litigation and any
relevant circumstances pertaining to the 
violation. If the person bringing the action 
is convicted of criminal conduct arising from 
his or her role in the violation of section 
3729, that person shall be dismissed from 
the civil action and shall not receive any
share of the proceeds of the action. Such 
dismissal shall not prejudice the right of 
the United States to continue the action, 
represented by the Department of Justice.". 

(b) TECHNICAL AMENDMENTS.—Section 3730 
of title 28,United States Code, is amended— 

(1) in subsection (c)(4) by inserting "the" 
after "Government proceeds with"; and 

(2) in subsection (d)(4), as redesignated by
subsection (a)(1) of this section, by striking 
out "actions" and inserting in lieu thereof 
"action". 

NATIONAL COMMISSION ON THE 
THRIFT INDUSTRY 

PROXMIRE AMENDMENT NO. 
3737 

Mr. PROXMIRE proposed an 
amendment to the amendment of the 
House to the bill (S. 2653) to establish 
a National Commission on the Thrift 
Industry, as follows: 

In lieu of the language proposed to be in
serted bytheHouse, insert thefollowing: 
SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

(a) SHORT TITLE.—This Act may be cited 
as the "Proxmire Financial Modernization 
Act of 1988". 

BYRD AMENDMENT NO. 3737 
Mr. BYRD proposed an amendment 

to amendment No. 3737 proposed by
Mr. PROXMIRE to the amendment of 
the House to the bill S. 2653, supra, as 
follows: 

Strike out all after the first word, and 
insert inlieu thereof thefollowing: 
SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

(a) SHORT TITLE.—This Act may be cited 
as the "Proxmire Financial Modernization 
Act of 1988". 

(b) TABLE OFCONTENTS.— 
TITLE I—QUALIFIED AFFILIATES OF 

BANK HOLDING COMPANIES 
Sec. 101. Authorization for bank holding

companies to acquire qualified 
affiliates. 

Sec. 102.Definition of qualified affiliate. 
Sec. 103.Ninety-one day rule for qualified 

affiliate applications. 
Sec. 104.Effect on State laws prohibiting

the affiliation of banks and 
certain companies. 

Sec. 105.Amendment to the Federal Re-
serve Act. 

Sec. 106.Certain affiliations of FDIC-in
sured banks. 

Sec. 107. Authorization for national banks 
to underwrite municipal reve
nue bonds, sponsor unit invest
ment trusts, and distribute in-
vestment company securities. 

Sec. 108.Amendments to the International 
Banking Actof 1978. 

Sec. 109.Diversified financial holdingcom
panies. 

Sec. 110.Study of the national payments 
system. 

Sec. 111. Congressional vote on whether to 
permit qualified affiliates to 
underwrite equity securities. 

TITLE II-EXPEDITED PROCEDURES 
Sec. 201.Expedited procedures for forming 

a bank holding company. 
Sec. 202.Expedited procedures for bank 

holding companies to seek ap
proval to engage in nonbanking
activities. 

Sec. 203. Reduction of post-approval wait
ing period for bank holding 
company acquisitions. 

Sec. 204. Reduction of post-approval wait
ing period for bank mergers. 

Sec. 205. Amendments to the Depository
Institution Management Inter-
locks Act. 

Sec. 206. Bankers' banks. 
TITLE III-STRENGTHENED 

ENFORCEMENT AUTHORITY 
Sec. 301.Short title. 


