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.+ L am happy, to meet this morning with this distinguished group .
- representing Amenican.bﬁsineSSg;,Yéur organization has requested that’
+I talk- over this Department!s views on such disparate topics as what .
-guidance: this Department is prepared to offer businessmen about to -
embark‘on business ventures, problems involving consenﬁ-decrees_and
Tinally, the impact of antitrust on American business conduct overseaé.
| Before treating these issues, however, permit me one broader
observation. . American business has a vital stake in effective antitrust.
Antitrust, .to my view, is the prime form of Govermment action designed
“to dbviéte Government regulation. As a result, antitrust is a corner-
stone of~our'£ree.SOciety.
i Let meexplain what I mean. Antitrust seeks to inswre that all
fbusiness remains responsive. to competitive market pressures. This .
aﬁeansuﬁhatﬁresourges are allocated, goods produced, and wares_dis-
ftributedginAre8ponse-enot“to Government-fiat--but to consumers' de-
;éires aS'expressed-in.a;free market.

-When markets cease to be competitlve, however, history teaches
}%hatsdemandufor»Gpvernmen$.regulation waxes. The course of. Govern-
]ﬁent conducet in countries like Sweden, France, and the United Kingdom
1bear open witness that when a given industry becomes so éoncenﬁrate&

- that the public loses confidence.in its ability to express ltself .
- through free markets, government regulation, or,geven;worse,.Govern-

~ment nationalization follows. .



Such pressures for Government control we in this country have,v
with few exceptions, resisted. Here credit is due, T would urge,
to the major role antitrust has played in maintaining publig\confidence.
that free markets will pérsist. In short, an%itrustAseeks¢to insure
that éompetitive markets;»nét government regulation, guide'our-ecbnomic
growth. Tn & real. sense, then, antitrust. is Government action aimed
at avoiding necessity for Government control. |

‘X |
This broader:issue aside, I turn to-the‘specific questions I
‘have been asked to:treat., Initlally, what antitrust~guidance iséthis"
Department prepared’to=offer the American businessman who seeks in
good: faith to live within the law.

Som9~yeérs ago the late Mr. Justice Jackson dbser#éd:[ “If~”b
there is oné-thing that the people.are entitled to expect from their
lawmekers, it is rules of law that will eneble individuals to tell . -
whether they are married and, if so, o whom." 1/ Almost,,bﬁtfnot»"
quite as’important, are guides in the antitrustifield._ The same
Justice, commenting somewhat less eﬁphemistically on antitrﬁst;laws,

observed that: "One-hal£ century of litigation and judicial-inter- |

pretation has not made the law elther understandable or respected.” 2/

1/ Estin v. Estin, 334 U.S. 541, 553..

2/ * Jackson ‘and Dumbauld, "Monopolies and the Courts," 86 Univ. of
Penna. L. Rev. 23L, 256 (1938).



To ease the hazards of uncertalnty and increase publlc respect
for antltrust Attorney General Brownell, soon after h1s app01ntment,'
set up a Natlonal Commlttee to Study the Antltrust Iams. On Mareh 3]__v
1955, that group rendered 1ts Report. Now gathered together for the
first tlme 1n one. place are one authorltailve v1ew, and occa51onally
several alternatlve ver51one; of most magor de01Slons under the’.
Sherman and Clayton Acts..AThls gulde to what the law 15 should be of
hreal help to those who conolder what the law should be. Beyond that
the Report sought to aid antltrust enforcemenb by creatlng a useful
: gulde to bu51nessmen and thelr counsel who seek Ain good falth to llve
”w1th1n the law, and, of nece351ty, must flrst know what it is;

Beyond thls Report, thls DlVlSﬂon 8 most 1mportant tool for

, pIOV1d1ng guldance 1e our prenmerger clearancc pxogram. Slnce 1953,2
Tfprewmerger clearance has seemlngly become 1ncreas1ngly important.

_ Here some ewplanatlon of terms may be useful. By "cleared" the
;lDepartment means that upon the 1nformat10n presently avallable, we d
1:do not currently 1ntend to 1nst1tute proceedlngs if the transactlon
;715 consummated. Thuo, at the oatset, elearance 1s based ‘upon the
;taccuracy and completeness ol facts submltted | Should later inves tlga-
;ftlon reveal facts »upplled were elther 1naccurate-or 1ncomplete,
ijclearance is of course Wlthdrawn.‘ Further, uhould the 1ndustry or
Arelatlve marhet s1tuatlon change after clearance, the Department
;ﬁreserves the rlght to proceed Flnally, even absent factual 1naecuracy

ﬂzor market change, =) clearance granted by one attorney general need have



no binding effect on his sucéessor. Ag a practical matter, however,
no Antitrust Division héa& has féiied to honbr a cleafance already
given. |

| Sometime ago, an interesting issue invoiving thié progfam
arose, A Céngressional”Committee requested frém this‘Départment'
the identity of firms seeking merger cléaraﬁceo I realize, of
course, that successful operatien of our representative proceéées’
demands legislative committees have maximum access to information.
In thie inétance, however, I felt the evenhanded and fair esdministra-
tion of.justice required our nobt idéntifying the firms seeking pre-’
merger clearance, -Wé have explained our dilemma to the Committee.
We expect and hope the Congresé will recogﬁize'an@vrespect the
validity of our position;

Were’companies seeking pre-merger clearances to be identified,
business‘would shun the Division's merger clearance program and this 
entire enfcrcement‘édjunct would collapse. - This progrdm;vyou will
recall, the Aﬁtiﬁruet Divisien instituted and maintains at the
suggestion of Congress. To swpplementlthe:Divisian‘s~®wn investiga-
tieon of mergers, clearance procedures aim to encourage Eusinessmen—-
voluntarily and on their own initiative;-to.submit proposed acguisi?
tlons before plans have ripened inte fina1~mergér actlon or been |
bared to public view. A Varieﬁy;of obvi@ué busiﬁess reasons may
prompt the busimeséman'é desire to keep seﬁreﬁ mergef plans until

ac@uisition has been completed. On the one hand, employee mofale a8



well as market acceptance of merging companies' stock may be at stake.
On the other, business competitors may bé'tigpéﬂ”bﬁfiin advange of
'the acquiring company's expansion pians. Thus,»toQ;clearwfbr‘challenge
is the necessity, if our clearance program ié*tééfﬁngﬁigﬁ,zfor keeping
such information within the Department. |
Supporting this conclusion is thé'fact.ﬁhétlﬁb$t4parties sub-

nitting piopoéed.mergers for Division approvalgspeéiﬁyvsuch confiden-~
tiality as prereguisite td submission. Inwreapénéé,aDivision staff
as well as Assistant Attorheys Geﬁeral havefrépéaféai? a§sured the
business community such data would remain ﬁithiﬁnihg;Departmeni.
Thus, for us to specify names of compénies séekingfmgrgef”approvaly
would be to flaunt good faith assurances relied on by parties
voluntarily entering the clearance program. To" violate these assurances
Woﬁld, in turn, debase that integrity crucial to the operation of a
law eanrcemsnt agency under ouy répreéentative“gQVernménta

“Perhaps for these reasons,.from'this program'squry beginning,
each Assistant Attorney Genefal--without‘exceptiénééhaﬁ degméa it
crucial to ho;d in strictest confiaence the namss.of'the‘parties
involved and the details of proposed acguisitions submittéﬁ for
‘clearance. Thus, disclosure is made by thewDepartﬁehﬁ only for the
purpoge of litigation or after éﬁe merging companies have publicly
announced seeking clearance. So much for~$hiéiprég?am~aimed to pro-

vide guidance for businessmen.



1T,

Second; what aboub oz consentAsettleﬁent precedures? Settle-
ment of any antltrust cause is, of course, heav1ly freighted with |
publle interesta True, a consent Judgmenx is; llke 8 prlvate agree-
ment, 8 prodhct of negbtlatlon and com.promiseo But here all llkeness
énds unllke any‘prlvaﬁe agreement, & eonSent decree onece entered
enbodies the essentlal fofce of & lltlgated Judgmenta As the Supreme
Court put 1t 1n the sedon& Sw:fﬁ caseé "we regebt the argument o‘o.o
that a decree entérea upon conSenh is to be treated as a contract
and not as a Judacial actu"' The effect, the Court centlnued, "ig
all one whether the deeree has been entered after lltlgatlon or by

»consenta" ;/ To "effedtuate § *,3 the ba51c purp0se of the orlglnal

consent decree,”

courts may ayprove modlflcatlons after entrya &/
But if the party opp051ng modiflcatlon can, in the 1anguage of thev
recent Ford case, shaw "actual dlsadvantage" or ”the pe;slstence of
an inequality stemming frem change, the terms of the Orlginal
decree must stand 1ntact A/ . .

wlth this in mind, the Dlvlslon, fashloning consent judgments;
frequently consults wmth those in the industry, both as cugtomers

‘and suppllersé NEgotmatlng the recent IBM gudgment, for example, we

3/ United States ¥, Swiff & Company; 286 U.S: 106, lil-115,
4/ Chrysler Corposation ¥: United States; 316 U.S: 556, 562,

2/ Ford Motor Company”ﬁs‘Uhited States; 335 U.Ss 303; 322,



met with others in the industry to secure, first, a full undersbandlng
of industry problems, and 1ndustry views on’ effective relief, and,
second, aid in understaading ‘technical compllcatlons of tabulating
and electronic data processing machines.ﬁ Indeed, in ohe ‘recent
judgmsnt thevcsﬁrt dsslined entry until fhe Division coﬁldvoffer' :
aspurance we had obtained the views of'comélainants'asuto the |
effectiﬁeﬁsss‘of proposed judgmeﬁt pfovisions} Carrying this process
one stép further, in the vsfious Paramount judgments'specifyiﬁg'.
dlvestiture details, the Division publicly announced Judgment pro—.
visions well in advance of submission to court. As a result,
interested parties had ample nolice to appear before the court‘and
com@eht bﬁ propésed Judgment provisions. At 1east'in.ons ins%ancé
an objector appeared, but the court nonétheless entered tha~judgment,
a8 submitted.

| Regafding all these possibie proceaﬁfss, our view is that any
rigid rule could do more harm than good. . Our practice, instead,
is to ‘tailor the extent and;fsrm:bf-cdnsultation with other than
defendants to the enforcementineeds of ea¢h~particulaf decree.

In this consent decree prdcess , let me emphasize, Gove:;hment
and Susiness alike have a resl stake. To the Government, consent
judgmsnts.spell, first, effective enforcement without the cost‘of
protracted trial. Initially, the Divisioﬁ islcaught in a vise between
increas1ng complalnts of v1olation and decreasing approprlations.
Complaints, on ‘the one hand, have skyrocketed: 1In 1952, for example,

Vthe'Division_receiVed some 692 complaints, but during the last



calendar year, 1956, complalnts Jumped to l2h0~uan 1ncreaee of almest
100 percent. Appropriations for current operatlon, o the oﬁher hand,
have 1ncreased only slightly. | .

Sliced prosecutlon staffo must.cope not only w1th more complaxnts
of wviolations -but also w1th hlgher ev1dent1ary hurdles, Thus, more,
and more of the D1v1s1on 8 resourcep are’ devoured by deuailed market

N

analyses required, for example, by Columbla Steel and AL“OA II as

well as by substltute products speculatlone wh¢ch the recent Cellophane.
decision may he construea (me%operly, we nelxeve) to-demandf1n=certain,f
- instances. Agalnst this background,uresuLte pef enforcement dollar
become a prime conslderetlon in appra;slng elternatlve:enforcementf
techniques, | |

And. consentﬁseﬁtiements«do mean sreal cost cuts, «In l95%xweyre5
searched this problem, Duriné oneféample{ﬁerioﬂ,vfom'example, ﬁhee
average‘litigeted case endured ‘some 66 2 months-—over flve=veafd4~
fram complaint fillng to entry of ‘final Judgmenu, The time . lapac for
consent sebtlements, in:sharp contrast, during‘ﬁhie'same‘timeg
averaged only 29.7 monthse—less*ﬁhanAoneehelflthe time forclitigaﬁe@
cases-mbefween%compiaint filing and judgment en"'crya Since;savings

in time generally upell llke sav1ngs of men and reoourceo, consent

settlements mean lower COSﬁn per Judgmeht enﬂered And mor Imporﬁant,““

1t means qulcker rellef to the partles adve sely affected bv bhe acts

charged in the complalnt.



. Beyond cost savings;“further-advantage-stems from the infdrmaliﬁy
of consent megotiations.. -Shirt-sleéve conferences replace formal
court trialsy the give and take of bargaining supplants. the aﬁmoéphéré
of an adversary proceeding. In this informal context, disc}oSﬁré{ﬁhd
&iscusSiOn.may~res®lvefissués of fact proof of which would befaifficult
if ‘not impossible ‘in a contested siit, Thus, the Division may S'bI‘:Lke
doWh.vidlaﬁiQns infareasioﬁhérwise, as’ a practical'matter;mbeydné"ifs
reachy . vl “jj‘ A |

Jo.oFrom the defendant 's: polnt of view;«encouragementwtoxeﬂter:ébﬁé.
-gsent . judgments stems, in major part, from Section S:Of*the5Ciéy£6n5Aét.
That.-statute permits. treble damage plaintiffs to introduce final judg-
ments or. decrees, rendered in Govermment antitrust actions against the
same defendsants, as prima.facie evidence of all issdes*detéiﬁiﬁéd,ih 
the prioxr adjudicationﬁx"Exempt from itSwprovisions,‘howevér,:are“
Judements: .entered by.consent before: trial. - Thus,‘defendanté”égg@ging
to consentiidetrees sharply cn#,chanées of succeszuI*suiﬁscﬁy?%ﬁiu;eg
treble damage plaintiffs, '
As a practical matter, avoidance of treble damage suits may be

a real motive Tor defendants' entering a consent judgment, For a8 .
“theAlaté§tfaVai1able estimate concludes, "all of the mpvie'litigation
 and.approximately two-thirds of ‘other private suits have followed

'fsuccessful-goVérnménﬁ*an%itrust?ﬁfbééédings."'§/ -Based on ithis /"

‘,6/ See Antltrust Enforcement by Private Parties Analysis of
Developments in the Treble Damage Suits, 61 Yale L.J. lOlO, 1060

f(l952)




estimate, we gauged before the Antitrust Subcommittee of the Houée
Judiciary Committee in July. of 1955 that more than 75 percenf of .all
. private antitrust cases'b:qught.had tfod a path worn smooth by Govern-
ment. victory. |

_ . . Consent. settlements may, in addition, avoid the_pbssib;e)édvepSe
publicity of a protracted public ﬁrial. . There a detailedAﬁattern{of;
.ébusesgmay be. exposed. to the discomforting glare. of Jouxnal,headlines.

For example, in the reéentrTennessee-Electrical»Contrac%ors-Case;g»,,

Chattanooga . Journals each day of the-twb—week:trial,héadlinedﬁdétails
cof the defendants' alleged aﬁtitrust‘abuses, In that«sameycityain:thé 
liquor, cases, there was,,in»fact, sQ much -comment in the~publiéfpreés*
.that. the court-continued the imposition of'sentence,fbr;twofmqﬁﬁhs}';
and on March.23, 1956, fined defendants $34,000 and p'.'l.a'ced.‘--éigh:b o,
one-year probationary sentences. .This had double[headlines"on{thel;"
first.page. -« In sqme,instances,4this~public;ty, largély avoiﬁ&bl@?in
a -comgent .settlement, may prove as demaging as the rémedy decreed,
So much for asbrief sketch of consent‘settlement.procedures‘ K
T IIT . | |

.ﬁAff;nalia3p¢ctaof;antitrust,policyvsuggested for discuSSiOnlis )
tpﬁaappliqa@iQn of the:antitrust laws in American overseaé“businesq~u
operaﬁigng,u‘many Amgr;can.businessmsn'seém to Believe théir~fo;eign
Operatiops.ghoulq_ﬁe immune to antltrust, partipulgrly inﬁthqseA“
countries wﬁere;cartel operations ére‘legal. They‘arguéTthat'anﬁif
trust subjects them to a "dual standard” not applicable to ‘their .
foreigﬁicbmpétitofs{ e b. -

10



But;~unquestionably, the Sherman Act sets a principle of competitive
‘behavior which is applicable to our fbreign as to our domestic tré.deo
In a sense, this concern is primarily with the effect of restrictive
“trade practice aé it affgcts the availability of goods to e imporited
for the American market and the freedom of all Americans to take
advantage of foreign trade and investment opportunities abroad as at
home, And, as in the wartime experience with synthetic rubber, we
know that international cartels may well prejudice the defense of this
cbuntry,Aat the least by hampering development of production and
technology in the United. States.

In addition, our Department of State has strongly urged the ‘end
of restrictive international business practlices as a part of the world's
struggle for political and economic freedom. For, in retarding the.
4increase of the freévworld's productivity and its standard of living,‘
~such practices thereby weaken reéistance ‘o Communism.

Enlightened business groups agree, The NAM, for example, has
strongly condgmned cartels, It;has; moreover, campaigned against
}the.restrictive practices which accompany cartelization--price fixing,
allocation of markets and customers, production limitations and. -
“restriction on technologiéal,improvements—aas repugnant to the freedom
of enterprise upon which our economy 1s based,

Of course, antitrust, though important, is but one aspect 6f
Goverwment policy. toward foreign commerce, Other conglderations,

principally questions of national security, may override the antitrust

11
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policy in special situations. ' Thus, provision is made by the Defense
Production Act for concerted industry action necessary to defense,
although such arrangements must be strlctly superv1sed Yy the Attorney
General. An example 1s the recent ‘Middle: East Emergency Commlttee
acting to maintain the 011 supply to Western Furcpe., Other~statutes,
such as the Webb-Pomerene Act, provide limitediimmunitieS(for con=
certed action in speéial éircumstanées. "Even where no statutory -
Imminity exists, the Department of Justice consults other 1nterested
agencies before filing cases which mightaffect” our relations with
foreign governments or"dﬁf defense intérésts'abroad.' |

But any exceptiog must be Iimited to the need which gavé rise to
it. Basically, the entitrust philoscphy is ‘paramount i our “fq’réign
trade policy. Adm;ttedl&é;it raises,many problems as yet -unresvlved.
Its operation may be'incbnvénient in some instences. OQur own Départ-
ment of>Defense hag sﬁated that procurémeﬁt'overseas is complicated
by this policy in thoSé areas where réstrictive practices ‘are the}v
rule, but it affiyms its belief that the long term benefits far out-
welgh those 1nconven1ences. |

- Let me empha31ze, however, that the 1nconven1ences are a small
price to pay for the maintengnce of the free enterprise system° In
the‘main, the antitiust §tandard requires_ohly the samé'compgtitive
conduct abroad as at home. It has been récognized thét‘the‘ﬁniﬁed
' States has the right ﬁo protect itse;f‘frOmfreStrainté upon our”’

Toreign trade even though involving acts and agreements performed or

iz



made abroaa. The legal test of whether antitrust laws apply to any
particular act or practice may generally be said to be whether or
not such acts or agreements iﬁténd‘or have a sﬁbstantial effect upon
ouf imports,'expdrtsror domestic.trade and commerce,

Antiﬁrust enforcement is an important step in giggggigg inter-
national trade., Where Améficans are prevented by our laws from
agreeing to exclude themselves from trade in certain markets as a
condition of trade in others, or where Americans invest patent
fights and technological know-how abroad oh the condition that they
do not make fubture capital investments in tﬁbéé markets, trade is
definitely restrained in fhe-lohg fun. Private restrictive agreements
in international trade, as at home,lprevent natural expansion and |
continual growth of trade and commerce. It would be anomalous %o
attempt the promotion of economic strength and stability in the
free world, while at the same time allowing private restrictive agree-
ments to undermine that policy.

v

In sum, then, the American businessmen has a very vital stake
in the antitrust laws. These laws protect his liberty and his freedom
to act like a businessman--they seek to keep him free from artificial
restrictions imposed by group pressure and. monopoly powern—freé from
étate regulation and control, |

Businessmen, for their ownvﬁelfare, must appreciate antitrust's

role inrsafeguarding freedom for initiative. By pressuring for

13



leglslatlve sanctuary from competltlon, ﬁhle pr1n01pal guarantee for
business freedom is undermlned, and w1ll eventually be lost‘ Exemp-
tions tailored to immediate problems, strlct as they may»seem.at the
moment, thieaten inrosds on our fundamental economlc libertles. Only
by cherlshing theSe llbertles and the laws whlch protect them, .can

the businedsman aVOld regulatlon, elther-by government, or by'a
monopollst or trade group which domlnaﬁes hisg partlcular area. of »
endeavor. Antibrusty then, re—empha51zes Amerlca's fundamental bellef
that a dynamie demOﬂracy rests secure bnly on the foundatlon of a free
ecqnomymnand that eeonom;c'freedgm.llke lelthal freedow.belongs only

to the vigilant.
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