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I am pleased to have this opportunity to speak to you about

H

"Bigness and the Antitrust Laws." This is & subject which has been
receiving increasing attention and from which there has sprung
phoenix-like, a belief that our present antitrust enforcement program
is a threat to mere corporate size.

Some periodicals and publications dealing with the antitrust
laws assert that the Antitrust Division is attacking bigness. .Recently,
during a televised debate on the A&P case, I heard it said that I fear
Eigness in industry and believe there is scﬁething sinister about size.
Not long ago I received an invitation to take the affirmative in a
radio debate on whether bigness should be attacked under the existing
antitrust laws."

What is the reason for all these articles and statements? If
thére were any basis for the belief that bigness is umder attack, “the
professed concern about our present enforcement progrem and the need
for repeafed commentaries -on it would be understandable. But there
is no case that we have filed; no position that we have taken; no
statement that I have made, which provides any foundation for that
belief.

We have never brought a casge attacking bigness. I have never
said that our antitrust enforcement program was directed at bigness.
On the contrary, on numerous occasions as Head of the Antitrust
Division I have publicly stated that bigness is not an antitrust
crime and that I will not bring a case predicated on bigness alone.

My feelings on this question are such that I offered to participate



in that radio debate only if T could take the pogition that bigness
ghould not be attacked under the pregent antitrust laws.

Trom the days of Teddy Roosevellt vigorous enforcement of the
antitrust laws has slwaye produced & standardized reaction. AlL
pledge their falth to competition sne ﬁo the laws which assure
competition. But inevitably, a wocifigrous group decries the manner
in which those laws are.being parverbsd, So todzay the cry is that
the antitrust laws ore being worped into weapons to atﬁack and smash
"bignegs" in industry and that this so-celled '"new"” interpretation
vof the Shermcon Antitrust Act will lowsr our standard of living,
decrease our efficiency and impair our ability to defend ourselves.
It is regrettable that some respsgcted publicotions have repeated this
absurdity without analysis of the cases which they claim to be the
basis for it.

If any of our cases have given birth to this new straw men --
that we are attocking bigness - they are probably some of “the more
publicized antitrust cases instituted under the Sherman fct. Thqt
Act, which is the basic antitrust statute, prohibits unreasonsble
restraints of trade, monopoly power, and attempts to achieve,fhat
power.

Our .current antitrust enforcement program accords with the
emphasis of the statute and is entirely within its scope and tradi-
tion.. Most of our cases are directed to illegal restraints of trade
such as price-fixing, patent abuses, exclusive dealing arrangements,

boycotts, and divisions of territory. These westraints have
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judicially been described csg "steps toward that entire control
which monopoly confers: they cre really pertial monopolies." The
primory focus of our enforcement progfam, however, is on monopoly
vower which, though found in fewer instances, presentsg the grecter
throat to our economy. That power imcludes the ability to.impose
unressonable restraints on compwtition: to determine prices with-
out substanticl regard to those pressures which normally affect
price in a Competitife market; artificinlly to allocate and limit
production; to divide merkets and fields of production; and to
“exclude compotitors.

"The material consideration in determining whether o« monopoly
ecxists,” aécording to the Supreme Court, "is not that prices are
‘raised and thot competition actuslly is cxcluded but that power
exists to raise prices or to exclude compotition when it is
desired to do so."

Historically monopoly powcr was found in one huge corporation
dominating an entire industry. Today monopoly power may more

requently be found in industrics controlled by a few companies
following policies and practices which avoid any real competition
among themselves ond which ot the same time enoble them to main-
tain their dominant positions.

The current misconception about our canforcement program may
rest upon several grounds. It may be due to o confusion between
the meaning of monopoly power and "bigness.” Monopoly meowsr and

bigness are not synonymous. An industrial giont cctively competing



with other industrial giants mey satisfy all the standards of bigness
without posssssing monopoly power. On the other hand, a small company
may enjoy o monopoly powsr in an industry where the demoend is not groat.
Monopoly‘power, therefors. is to be determined by the obility to
restrain compotition nnd not by corporate size.

Moreover, ths Snbrmau Act proscribzs local as wcll as national
médobolios. Consegquently. monopoly powsy may be and has baen found ”
in the hands of rogional as wsll as notional companics. For exemple,
as the Supreme Court said in the Yellow Cab case: It is enough if
gome appreciable part of interstate commerco is the subject of a
monopoly. 2 restraint or = conspiracy. The complaint in this case
deals with interstate purchases of feplacements of some 5,000
.lioensed taxicabs In four cities. That is an appreciables omount
of commcrcs undar any shbandard.

Perhaps the misconception to which I referred is duc to the fact
that mony of our cases ore against big compenics. The roason for this
mey be that the cconomic comscguences of thoeir entitrust violations
are of greater megnitude. Then, too, big componies appsar to be
more froequent violators than the little follow. Many small companics
never get the opporbtunity to scguirc monopoly powcr and actually some
of them nay exist only by sufferance of the dominant companies. Of
coursa, 1t does not follow that wo are attacking size merely becauss
many of our cases are agninst big companies.

It is amusing to nots th@u when wo file o case agalnst o littls

compuany it gensrolly soys, "We are so small, why bother with us" and



it points to the big fellow as the real antitrust violator. When we
attack the big fellow he claims we are attacking him merely because
he is big.

Perhaps the misconceptién that wa ars attacking size arises from
the fact that some of our cases ask the court to grant divestiture
or dissolution. Any request for this type of relief in an antitrust
suit against a large company provokes the deznunciation that we are
merely attacking bigness. Thig conclusion may be the result of a
confusion of the two steps in an antitrust case. The first step is
to establish that the defendant, ﬁhether large or small, possesses
monopoly powsr or has otherwiée violated the antitrusf laws. The
second is to demonstrate to the court the relief it should order to
corract the unlawful situation and to bring about a condition in
harmony with the antitrust laws. Whether dissolution or divestiture
should be ordered does not turn.upon the question of size.

In this connection the Supremc Court has stated that .these
remedies servs several functions. "(1)} It puts an end to the
combination or conspiracy when that is itself the violation. (2)

It deprives the antitrust defendants of the benefits of their con-
spiracy. (3) It is desigred to break up or render impotent the
monopoly power which violates the Act.”

The charge that the Antitrust Division is waging a campaign
against blgnsss has besn made most frequently in conncction with

the Meat Packers casc, the Western Rlectric-AT&T case, the Du Pont-

General Motors case, and the AP case.




This charge first appeared when we filed the suit in which we
asked the court to dissolve each Qf the four major meat packing
companies into several indcpendent and competing firms. Although
each of these defendants is large; their size cannot breathe lifse
into this straw man.

Suppression of competition in the purchase of livestock and in
the sale of meat and meat products, and the execlusion of other com-
petitors from the meat industry by various means, including the abuse

of monopoly power are the bases of our complaint in the Meat Packers

casc. Among the charged mothods of suppressing compcetition are
controlling the amount of livestock each purchascs so that the supply
of meat which each company has for gale is automatically regulated;
and selling this regulated supply at substantially identical prices
and terms.

These companics which we charge have opcrated in combinstion for
more than a quarter of é century possess monopeoly power, the systematic
usc of which is so dseply imbeddsd in theilr whols method of doing
busincss that nothing loss than the removal of that vpower can provide
an opportunity for any real or cffective competition in the nmeat
packing business.

That this combination has existed for decades despite repeated
attempts to climinate it by injunctive provisions alons is an added
reason for the dissipatioﬁ of this mononoly power by dissolution.

Velume was added to thz cry that we are attacking bigness when

we filed the Wcstern ElectricfAT&T antitrust case. The central theme




of this case is that Western Electric illegally obtained a monopoly of
the manufacture and sale of telephone equipment. This monopolistic
position was the end produqt of a serics of unlawful acts, such as
exclusionary arrangements between Western Electric and AT&T covering:
manufacturing, patent licensing, and the furnishing of supplies.

Those arrangemonts and activities enabled Westorn Electric to elimi-
natc competition, in some instances by direct acquisition éf competi~
tors but in most by depriving compctitors of access to the market
place which Western Electric so thoroughly preempted,

Western Electric is indeed a large company. It has to be large
to supply the vast market which it has unlawfully expropfiated. But
our case is not predicated upon the fact that Western Electric is big.
Western Electric is a defendant. becausce it acquired monopoly power by
illegally excluding substantially all of its competitoré from the
industry and preventing the entry of new competitors.

Western Flectric, selling in a controlled market, is éblc to
dictate both the price and type of ftelephone zquipment which the
Bell operating companies must usc. To correct this condition and to’
roétore 6ompetition for the benefit of purchasers and users of
telephone cquipment, we have requested the court to cut the ties
between AT&T and Western Electric and to dissolve Western Elcctric
into three indepcndsnt and competing integrated companics, eachof
which, judged by any sbandard, will be big, Compctition among the
new companics and othér suppliers will mean a lower rate basc Wifh

consequent lower charges throughout the United States for telephone



gervice.,
Bag

In the Du Pont-Gencral Motors casc which followed some months

later it hes boen publicly stated that we arc attocking size and
efficicney. This case 1s wholly unrclated to size or sfficicncey.
It involves the aﬁuse by Du Pont of its controlling stock ownership
in General Motors and United States Rubber.

The complaint alleges, among othor things, that through this
control Du Pont requircs both Genersl Motors and United States.

Rubber to purchass substantially all their roquirements from it and
from cach.other. It elso alleges that Du Pont has granted systcmatic
secret rebates on cortalin vrodusts sold by it to General Motors and
has required United States Rubbur to sell tires and tubes to Genoral
Motors at prefercential prices. We further charge that these threc
companies have eliminated competition among themselves by dividing
Tields of menufacturcz. No one of them invadess the manufacturing
fields allotted to the othsr two.

In this case we do not seck 1n any way to cut down theksizo of
any of the defondants. What we do scck is & termination of the unlawful
commercial rolationship which Du Pont by virtue of its stock ownership
has imposed upon thu other defendants and which has.been used to
cffectuate 1llegal restraints of trade.

Obviousiy) Du Pont, General Motors and their co-defendant, United
States Rubber are all big corporations, Obviously, when we bring an
antitrust case agoinst them we arec attacking them., Equally obviously,

boecause they are blg and because we arc attacking them, it does not



follow that we are attacking them because of their size.

More rccently there has beon the civil case against A&P. This
case 1s based upon the same conduct involved in an earlier eriminal
case in which A&P was found guilty and paid maximum fines of $175,000.
A&P injected into the criminal case, as it ﬁow does in its advertise-
ments rggarding the civil case, the contention that we were attacking
bigness and claimed that it is big beéause the American peoplec have
made it big. On the contrary, the court found that AXP's bigness
was not due to efficicncy and centerprise but to the "predatory
applicction of its mass purchesing power'” and the abuse of that power
through boycotts, blacklisting,-preferential rebates, price wars and
below-cost retailing in selecfﬁd arcas in order to eliminate local
competition,

In thé ?resent civil action we ask the court, once and for all,
to put an end to A&P’s>long continued predatory practices. Because
the public record of A&P's business conduct over the past %wanty
years has demonstrated a total disregard for legislative and Judicial
antitrust mandates amounting almost to disdain, the Government has
requested thot A&P be shorn of its powsr to meke its suppliers and
ﬁscmmﬁﬁmm'Wﬂktmzmmmmm]ﬂmmﬂ

No discussion of bigness can be complete without some reference
to the subject of efficiency with which this straw man so consistently
seaks to enshroud himsslf.

kThe Sherman Act hes no guarrel with efficicncy just as it has none

with bigness. On the contrary, it ig the vhilosophy of the Act that



the stimulus of computition will increase cfficicney and bromotc the
natural growth of the most cfficicnt. Of coursc, we conhot assumec
that the biggest are the most cofficient. TFor exemple, a corporation
ney be so vast, so scattercd and so diversified thaet it may bacome
entangled in administrotive red tape. Alfred P. Sloan, Jr., of
General Motors, as far back as 1925, statcd this problem as follows:
"In practically all our activitiass we scem to suffor
from the inertia rosvlting from our great size, ¥ * ¥ %
“T con't holp but foel that Genorcl Motors has nissed

a lot by reason of this incrtia. You have no iden how many

things comc up for considcration in the technical committee

and, elsewhcrce that arc discussed nand agreed upon as to

principle well in advance, but too froquontly we fall to

put the ideas into e¢ffect until compotition forces us to

do so. Somctimcs I an almost forced to the conclusion that

Genoral Motors is so largs and its inertic so great fh&t

it ié imposgible for us to rualiy be lecdors.”

Botween the huge coxporation and the business that is too
smail to realizc the cconomies of mass production and modgrn technology
there may be o size of optimum cefficicney. Efficicncy and tremendous
size, however, do not necessarily go hand-in-hand. |

I have discusscd only four of the 68 antitrust éasos which have
been filed since I became Assistant Attorncy Goﬁeral. An annalysis
of the remeining cases, some of which also roquest dissolution or

divestiture, will furnish cumulative c¢vidence that the charge that
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we arc attacking bigness or offi cliency
= =] J
itrust crims. it

It is my position that bigness is not an anti
o wconomie problems the solution lies with
I

t

corporate size glves riss
Congrcss and not with the antitrust lsws as presently constituted.
think I should point out, however, that bigness 1s not a defense to
nn antitrust violation. The fect that o compony has sufficient sizo
to lend plousibility to its cry that it is being attacked merely

becouss it 1s big will not ebtoin for it any immunity from prosecu-

tion undcer the antitrust laws.
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