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The imvitation to address this Ninth Annual
Conference on sntitrust Issues in Today's Economy
brought back some rather fond memowies of 1ast vear's
meeting. .My "mini talk" on that occasion ==~ my first
'éfter‘taking office -- was entitled, "Some'fentative
Views on‘Antitrugt Org&nizaﬁian and Policy," It
was subtitled; "Forty Days in the. Hot Seat."

It has now beén a year and about 40 dayé, and
the seat ig not ncticeably cooler. However, the
new team has gained confidenééo We:ncw make go
~ bold as to'dfop‘the "Pentative" from the title of
these remarks, and say it right cﬁt: "Antifrﬁst
Policy Today."
| We in the Antitrust Divisioﬁ ha&e not exactly -
been siﬁent on the subject of antitrust policy
during this past year. In faét, I am informed that
'ﬁy time‘leg alone ghows 28 apéeches and 14
Congressional appearsnces on variocus aspects of

antitrust pclicy; Making .sellowance for duplication,



I understand that our computer projecte that a
general review of current antitrust,policy would
take 21.1 hours. Faftunatéiy for all of us, our
hosts Have forestalled any gsuch talkathon by
allotting mwe just thirty minutes. Accorxdingly, I
will move very quickly from the general to the

specific.
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Our general policy over the last year has had
four,.fairly well defined objectivéé¢ First, we
have sought to preserve a coﬁpetitive market
structure and to prevéné markets and the economy
in geﬁérai from being subjecteﬁ to undue economic
1everégeﬁ Second, we have continued to proceed
against antiaoﬁpetitive businésé practices.wherever
we- have foﬁnd them, Third, we'have sought to
persuade régﬁlatory agencies throughout the Goverﬁment

that, wherever possible, competition should be
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allowed to operate as the regﬁlater.‘ And fourth,
we have continued to pursue the’idea that the
antiﬁrus§ 1&ws.can be used as é gignificant weapon
in the'fight agatﬁst crgenized ciime.

T think that we have prefty well covered each‘

of these general areas in previous speeéhes, so T
would like to address myself today to a specific
area éf our antitrust policy. That is our antitrust
pcliéy in the foreign trade field, and how this
- p@licy interacts with our objectives for the
domestic econemy. I belleve that this subject fits
very well into the overall subjéct of this program ==
new technolégies, cémpetiﬁieng‘aﬁd antitrust,

I suppose it is rather tvite to state that the
size of the worid we live in is shrinking at a
rapid pace., -But there are twel?e men on this

planet - our astronauts -- who have already had

the cpportunity to see every point on earth within



the short s@a&e of a 24-hour pericd. Excellent
transp@rtation and communlcations networks link
distant coﬁétries -« of the free world, at least o=
very closely together.

Other davelopments now taking place, and some
coming over the horizon, indicate thgt the world
will be swaller still in the not too distant future.

As Peter Drucker has noted in his widely

acclaimed book, The Age of Discontinuilty, multie-

national companies are beccming more and more
important as & new breed .of iﬁétituticne~ Increasinglyg
Drucker notes, thé multinationai corporation‘has a |
singie top management, which does not limit its

. concern to the operatioﬁs of the business in any

one area, - It tends to operate in terms of a world

economy == to be multinatiomal .not only in distribution

but also in management in reéeérch, in develcpment,
and in technological work. iﬁdégd, it is becoming
clearer all the time that techn@lcgy knows no national
boundaries and that préducf markets are becoming

truly international.



I balieve that these devel@pm@ntsgAespecially
the evelutign of the multinational corperation, are
rather significant in terms of our domestic antitrust
policy. Perhaps most importantly, we need to recognize
these developﬁents and take them inte acéquﬁt in our
planning before they are upon us as accomplished
facts, The!@ﬁ@l@gis:g stress that we should take into
account the 1@ngaé&rm consequeﬁses of the introduction
of & ?rcdﬁgt into the environmenﬁ bafore the pro&uct
is iﬁ fact iﬁtfoduced@ I'thiﬁk that this principle
of écol@gy’ig 8 pretty good iée& for antitrust, too. .
1 believe thet the emergence of the multi-
national corporation and the cosmopolitan nature of
ﬁechnology are vitally important in at least two
of the areas of our genefai antitrust concern which
I ﬁescribe& a little earlier: our efforts to |
‘preserve a coméetitiva market;structure; and our
effcrts té kéep the economy free of &nticomgétitive

business practices.,
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Quy efforts to preserve competitive market
structures have been &irected very largely toward
praventing mergers which provide the'bpp0ftﬁnity
for anticompetitive practices; which increase con-
centra@iuﬁ in various mafkets§ and/or which, taken

in the context of a merger trend, increase concentration

in the economy as a whole,

e

As part of its merger progrgms.the Antitrust
Diviesion has had occasion during the’past yvear to
consider several proposed mergers invelving the
acquisition of forelgn firms by domestic companies,
or acquiéitiaﬁs of domestic companies by foreign firms.

Fairiy typicalbcf the préblems posed by ﬁhese.
mergers was the proposed union of the American
6§eratioﬁs of British Petroieum9 including its
Alaglkan wells and the old Sinélair East Coast

properties, with those of Standard 0il of Chio.



Previously, we had welcomed BPfs acquisition of the
01& Sinelalr propertiés as introducing a substantial
newy ccmpetit@r.imte tﬁe domestic oil market., When
the union with Sohio was proposed, however, BP was

in effect an American concern with a substantigl

[34]
Z

buginess in the Unlted States. We analyzed the merger
proposal preéisely the same way we would have
lanalyzed é'pfcpaéai to unite Sohic with another
American company in the pasitién of BP's American
subgidiafy; ‘Siﬁae Schio héd about 30% of the Ohio
market, and since we can;luded that BP was one of the
most likely potential entrants into the Ohio market;
this seemed to us to involve a Eypica1 "hig firm -
ieading firm" market exﬁénsi&n situations.ané'we
arnmounced our intention to challenge the mergef,

The results of this caSe,inthough reached
thrcugh G0vernment intervention rather than by the
competitive process, prévide an interesting example

of how existing concentration may be reduced by the



entry of a foreign firm. In the seétiement5 Sohioc
agreed to divesﬁ itself of stations handling a total
of 400 million gallons of gasoline per year, thus
fedusing its share of the Ohio market to appraximaﬁely
21%. These stations are to be éivestéd to pﬁrchagersv
which do not pregently de.any substanﬁial business

in Oﬁio, At ﬁﬁe same time, a prbvisioﬁ in the

decree which piovidés that these stationg may be
traded for stations in other parts of the country will,
in effect, en&ﬁle Sohio=BP . to éxp&ﬁd toward a
~mational distfibﬁti@n.netﬁark more quickly than

chld otherwise have been possible. The net effect

of the consent decree is to reduce Sohic's share of

é very concentrated market, while at tﬁe game time
introducing a substantial new competitor in a gcﬂd

-

portion of the nation. A similar result wmight

)

follow from an entry de novo by a vigorcus foreign

ey

firm == without Government Iintervention.



About the same time aé.B?éSGhio, the ﬁroposed
acquigition of International Salt Company, the
number two galt flim in the U.S., by KZO, a
subsgtantial Watherlands company slready in the salt
business, was announced. It seemed to fit the same
pattern. However, because in this instance our
investigation showed that Kzﬁ was not a potential
entrant inte the U.S, wmarket on its own, we
concluded that the proposed aéQuisitiGn should not
be challenged, |

Joint ventures, as well as wergers and
acquislitions, may well éffect‘market structure,
In a relatively few instaﬁces? the Antitrust Division
ﬁas found that jeint ventures ig the U.S5. between
Amayic&n and foreign f£irms have an adversé competitive
impact. The Mobay'case of some years ago, Involving

Monsante and Bayer of Géfmanys is one such example;

0



Of cauréa, joiné ventures are not ﬁeéegsarily
~ili@ga1 under United ﬁates law,” In this one,
however, two of the wefld‘s largest chemical
companies joined forces to produce an important new

chemical product, isccyanates =- a raw material for

nde

]

plast

3

ic foam, used, for example, as a lightweight

lining for clothes. The complaint, filed under

Section 1 of the Sherman Act, cherged an unvreasonable

restraint of trade in that the companies were actual

as well as poténtial competitors in the United States

market, and they occupiled, through thelr joint venture,

50% of the market., I suspect that few observers of
the antitrust scene find it surprising that this

" joint ventures received antitrust attention.
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The outcome of the case was a consent decree
under which the German company got the entire U.S.
business, financed, I understand, by a loan from a
New York bank.

Thege caseg involving foreign firms have
generated considersble cammaﬁt in the foreign press.
Charges c¢f protectionism and discrimination have
been levelled by s@me; and the:boﬁds of international
friendship have been strained. - This is as un=
justified as it is unfortunate, fef‘i think that
analysis cléarly reveals that our antitrust rules
hold benefits rather than detriment =- for forelgn

firms as well as for the U.S. .economy.
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Doing business in the United Sta tes does, of course,
CQﬁtCWﬁzwLG acceptance by foreilgn f£irms of our basic

¥

ticnal

,.A

olicy of competition, and of the‘Scheme of
antitrust enforcement which is designed to tr ing late
that‘ﬁ¢licy into reality in thé marketplace. -Tﬁis fact,
howevefg should'mot tr&ublé.th@ foreign businessman

~who is thinking- about entering, or lnvedtlﬁg in, the
United States .mafket,' He can hardly expect better
treatment than domestic firms; Antitlua’ promises that
he will receive no worse. 'Excluéicmary or discriminatory
business pf&ctiées.diractgd:against foreign filrms will
be given no better treatment at the Antitrust ﬁivision
or the Federal Trade Commission than when a United States
firm is the victim,

By the same token, the American economy realizes
substantial benefits -- in the wéy of vigorous new
com?etition new products, new téchn@logy ~= which foreign
'and muitlnutlaﬁa? firme are thereby enabled to offer
If we are honest with ourselves, we must admit the need

therefor -- in a number of sectors of the economy.
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Although ecomomic concentration can be measured in
several ways, there are Amerilcan industries which, by
any measurement, must be rated as overly concentrated.
One study shows théﬁ there are thirty-nine smerican
industries in which the top four firms hold over 60%
of the market.

In meny of these industries, no mergers have taken
place for years, and yei these markets ténd to become

even morve highly concentrated with the passage of time.

that it can be sald that the competitive vigor of these

~oligopolistic industries has not always been of the

highest calibre. Indeed;, it has been suggested that
noncompetitive pricing by oligopolists 1s likely to occur
even without what, in the traditional antitrust view,

constitutes colluéian@ I think it can also be said

that a lack of competitive pressure on prices tends to

result in a softer attitude on the part of managements
toward increased costs. Rising costs, in turn, lead to

further rising prices.

13



From the antitiust standpoint,. an attempt to break
up the firms which comprise these oligopolies might seem
to be the logical answer. Varilous students of the subject

.on that this can be accompiished

l.h

wave expressed the

m

opin
by meang of Section 2 of the Shewyman Act. But this
aéprﬁach involves dangers as weil‘as problems., Fov
example, where the aim is o create two compéanies where
only -one hag existedAbeforés there is no assurance that
the end result will be twelstrcmg independent competitors.
In addition, other interests -- thcsé of shareholders
aﬁd creditors, as well as those ef.labor, suppliers, and
customers -=- must be considered in any fromtal assault .
on existing concentration,

Accordingly, what we have tried. to do this past year
is to hold the line on existing concentration tﬁrough
an alert merger progfam. Where an anticompetitive merger
of two strong viable cowmpanies is prevented one can
be preLty sure that the end result of this action is
going to be the maintenance of two strong and viable
independent companies, and a pretty good chance that,

" sooner or later, they and thelr counterparts will venture

14
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into new filelds, eithéf by de novo entry or by foothoid
acquisition. We believe that this approach, at the least;
gives the foGeS.Of competition and technological
iﬁnﬁvaéian a chance to erode existing 01ig§paliesc

But very much a part of our thinking here is the
developument Gf.intafn&ticﬁaiAﬁfade‘énd the multinational
corporation, Where an existing domestic Industry is
highly concentrated, tﬁe main ?fessure én management
to keep both costs and prices &an'may be the existence
of actual or potential competition ff@m foreign or mulgi-
national firms. It is fér this reason that we should be
especially wary of ertificlal barriers to the entry of
forelgn firms, or thelr products, into our domestic
markets. We must be equally careful that the actual or
potential competition posed by foreign firms is mot
eiiminatéd through mérge;s or acquisitions. Indeed,
Adin concentrated industries particularly, we should
encourage potential foreign compeﬁitors to becéme éctual
competitors, either by Sellimg here, or by producing and

selling after entry de novo or by foothold acquisition.
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iing now to the subjeét of business comducty

T think it ié fair to say that our need to develop
international trade and the multinational corporation
also has an effect upon the ghallenges we will make

‘to anticompetitive business practices. As I have said
earlier, we must guard against ﬁhe unwarranted evection
of avtifilcial barriers to entry. . In fact, considering
the Antitrusﬁ Division's function és an advocate for
competition, it would be surprising indeed if it did not
‘take the pésition that, all other things being equal,
barriers to entry, as for examplé, in thé.forms of
fariffs or qu@taé, should be eliminated or lowered -=-
ndt created or raised.

Naturally, this does not mean we countenance
"dumping'' here by foreign firms. And it does mean we
'do assume that foreign natlons for which we maintain an
open door will reciprocate our ffée trade policy. 1In
his recent foreign policy'statemeﬁt9 President Nixon

reconfirmed our free trade commitment. He said: "In an

16



ever more interdepandent world economy, American forelgn
policy will emphasize the freer flow'of capital and
goods between nations." Asslstant Secretary of State
Trezise'elabarated on this in a talk in Detroit last

1

week. Discussing and rejecting the demands of certain

rt
e

groups that we éhaﬁge our freextr&de policy, he concluded
that . . . a restrictive policy would be gravely
iﬁjuridus to ouf own economy ané our own people, and
té our position in the world at'lafgg as well,"

It is part of our antitrust policy to help implement
the N&ti@n“s‘free rrade commitment by seeking out and
. prosecuting anticompetiltive iﬁtern&tian&i business
practices and rel&tionships affecting U.S. trade. Ve
Will be alerﬁ td challenge barriers to entry erécted‘by
private corpcrations'by means, ﬁor example, of unduly
reétricti%e patenﬁp kn0w~how, and technoclogy licenses,
'as well as by cutright cartelétype arrangements. Some
héve accused us of being rather naive in the 1i§ensing
area. They éuggest9 for'exampie; that we are @naware
that many millions of dollars worth of commerce a:e'

affected by know-how licensing arrangements. I want to

17



assure you that we are aware of this fact. And we are
aware, .also, that some important foreign firms are -

entirely excluded from éompeting in the United States

]

by.territoriai arrangements which had their genesis,
25 and 50 years ago, in patent’am& know=how licensing,
aﬁd we are not unaware that some of these arrangements
bid fair to be perp&iuated forever.

We do not believe that this sort of anticompetitive
arfanéement can be justified in the éuise of a know-how
llcense. Where patent, techﬁalogyﬂ or know-how licenses
ﬁrevent foreign or multinational competitors from competing
‘in our domestic markets for an unduly long time, I think
fgw will deny that there is'solidlprecedent for a
¢hallenge under the antitrust i&ws. Indeeci9 some
corporate éoumsel ha&e writﬁen for publication, and others
have acknowledged fo me persdnaliys that tﬁey have so
advised their clients for, log‘these many years!

- A v
To summarize, I hope.tﬁat ydu have gathered,that, on

the whole, I regard the development of intermational trade

18
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and the multinational corporat#on as a valuable and

perhaps even an essential thing for the continued health

gor of competition in the United States. This 1

faad

and . v

6
o

not to say, of course, that this development will not
pas@ sericus legal, political, énd diplomatic problems.
In antitrust alone, there will be prcblems regarding
the éX"“&“L@leE i 1 application of‘the laws, not only
of the United th?eo, but of other nations which have
‘ads?ted restyrictive business practlce laws. There will
be preblems @f'jurisdiction over foreign partles and
foreign ectse involved in carfyigg on the business of
multinational firms. There may be problems posed by
multinational £1 gAwhish lie eﬁéside the reach of the -
restrxcéive business préééice laws of any nation.

Wh&é we shoul& focus.upon,.hcrwevef9 is that continued
expansion of'intefnatianal trédé, and the travel and
ccmmuniéatian which attend'it; while operating directly
to ssimulate and strengthen the U.S. economy, will at the
same time forge cioser ties between its people and those

of foreign naticns, pxomo“e the better life, and serve

f"n

the long r&nge ¢ause of peace.
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