STATEMENT BY STANIEY N. BARNES, ASSISTANT ATTORNEY GENERAL
IN CHARGE OF TEE ANTITRUST DIVISION, BEFORE THE SENATE
SELECT COMMITTEE ON SMALL BUSINESS, TEURSDAI, DECEMBER 1,
1955, AT 10 A.M,

I appear today at the request of your Chairman. My plan is %o
diséuss, generally, restrictions on entry into the interstate motor
carrier business and 1imitationé on competition émong motor carriers
énd’between such cairiers and albernative modeé of transport.

Necessary at the outset is some descripvtion of the regulatory
patterq Congress has set. From this description the diverse roles
accorded the Interstate Commerce Commission, various siate regulatory
commigsions, and the Department of Justice eergey AgainSt this back-
groundAI shall discuss, so far as available data perait, the effect
of this regulétory pattern on motor carrier entry and éride competition.
I then turn to steps the Departﬁent of Justice has taken to minimize
whatever anticompetitive congequences this regulatory pattern produces.

And, finally, I take the liberty of suggesting poss ibly profitable

paths for this Committee's factual inquiry.

I
First, statutory restrictions on motor carrier entry. Section 206
of the Interstate Commerce Act;‘witﬁ"unimportaﬁt exceptions, bars any
interstate commén carrier by motor vehicle from use of "any public
highway" without "a certificate of public convenience and necessity

1ssued by the Cemmission.” 1/ Such certificates are net required,

1/ k49 U.s.c. 306.



5/ kg us.c. 3T

section 206 continues, from "any such carfier lawfully engaged in
operation solely witkin any State * * ¥ 1 there be a board in such
State having au horl Ly 3o grant or approve such certifiéates and if

such carrier has obtalned such certificate from such board." 2/ Further,
even if. a trucker seeks opersting rights ia more ‘than cne, b&t less

than four, states, segtion 205 requiresithe:CQmmiesipn to.assemble

" representatives of each state with & Commission Examiner to hear the
trucker's ap§1ication. And, where an apnlicantvtrucker propoges

7traffic in more than three states, sechion 205 nermits, but does not

require, reference to a 301nt board eimilsrly composed of. revreeenta=

tives from each afiected state as well as a Pﬁmmlssion Pxaminer. 3/

The recommendd ions of suLh boards, like those of any Commission

4Hear1ng Eyamine:, are merely advisarj, and hence for the COJmlBS19n

to accep%.or reject. _/’ So much.for the regulaiion of motor carrier entry.

Motor carrier rates are also regulated. Section 217 requlres, for
example that "[e]very comron carrier by motor vekhicle shell file with .
the'Commission‘*.% * tariffs showing all the rates, fares, end charges

for transportation * % * of passengers or property ¥ % %." 5/ And

a/A' £i; .

3/ 149 U.8.C. 305. In practice, where a trucker-applicant proposes

operation in more than three gtatbes, in only several instances has the
Commission exercised its discretionsry right to refer this applicatian
to a.board comprised of state representatives. See, for example, Denver-
Chicago Truching Co., Inc. w=uxtensicn to New Mexico. Points, Vol 53
M.C.C. (1951)

'k/ See, 49 U.S.C. 305 and 49 U, S.C. A P. hTS (G neral ﬁuiésﬁof Practice

Before the Interstate Commerce Commission, Rule 97) Cf. Universal Camers
Corp. v. Natioual Labor Relations Board, 30& U. S. L7k (1951) ’ '



section,216(g) empo&ers the Commission "upon complaint of any
interested party or wpon its own initiative * # * g0 enter upon

a hesaring concerning the lewfulness -of such rate, fare, or
charge.” 6/ Consldering ”ény‘rate; fare, or éharge;”lsectiOn 216(1)
prescribes that the "Comnission shal‘ give due cumsideration, anmong
‘other factors, to the inhereﬁt advantages of transpoztation by such
carriers; to ﬁhe‘effeét or rates‘upcn the movemeﬁt of traffic * % 4;
to the need, the public iubterest, of adequateiand effiéiénﬁ transporta-
tion service by such carriers at the lowest cost consistenﬁ with the
furnishing bf such service; and %o the need of revenues sufficient
to enable such carriers, under honest, economical, and efficient
mensgement, to provide such service.” 7/

Beybnd“ﬁhis regﬁlation_af indifidual carrier rates, sechion 5a
of the Interstate Commerce Act (commouly kaown &8 the Reed-Bulwimkle
Act) immmizes concerted rate actieﬁ by carriers through rate bureaus.
That secti§n~prdvides thét "any carrier party to en asgreement ‘¥ ¥ %

relating to rates, fares ¥ ¥ * or charges % % ¥ may, * * % apply to

6/ 49 U.s.C. 315.

7/ ko U.8.C. 316. Underscoring this specific mandate, 1s the geperal
direction, contained in the preagble to the Interstate Commerce Act,
entitled "National Transportation Policy,” [1]% is herehy declared to
be the national transportation policy of the ‘Congress to provide for
Tair and impartial regulation of all modes of transportation subject
to the provisions of this Act, so administered as to recognize snd
preserve the inherent advantages of each; to promobe safe, adequate,
economical, and efficient sexvice and foster sound ecoaomic cnnditions
in transportation and among the several carrlers; to encourage the
establlshmenf and meinjenance of reasonable charges for transportation
ervices, without unjust discriminations, undue preferences cr advantages,
- or unfair or destructive competitive practices . . ."



the Commission for approvael of the agreement.” The Commission "shall
not,” section 5a continues, "approve ¥ # ¥ any agreement ¥ ¥ % yith
‘respect o & pooling, division” or "any agreement” that falls to accord
"to- each rarty the free and unrestrained right to take 4ndeﬂende
action #* ¥ ¥ " 8/ Avsent these or lihe oudvctLOﬁsble provisions, however,
the Ceommission may approve any rate agreement that it finds will further
"the nationel transvortation pelicy.” =l/’ And upen Comnission aﬁproval,»
parties to the aéreement and "other perssms,” sectlon 5a states, are
exempt "from the operation of the entitrust laws wiﬁh respect to the

"

making of such agraement" and its carrying oubt * * #* in confermi*y with
the terms and condifiona prescrived by the Cammission

Against this background of regulation, what role is accorded the
‘Department of Justice? Any aggrieved applicant who has nursuéd his

remedies before the Commission has the statutory risght to court review

8/ This phlaseology the Commission construed in Western Traffic Assn.=~ .
Bgreement, 276 ICC, 183, 210. There the indepenient action provision,

cast in stabutory language, reserved to each member the "free and unvestrained
right to take independent action either before or after apy determination”
arrived at under procedures established by that agreement. The Commission
reasoned that agreement preserved for each meumber the decision to"(1l) place
a proposal in channels for comsideration uader bureau or committee procedure,
(2) proceed by independent action to establish the proposed rate or- charge
without regard to buresu procedure, or (3) take independent action during
or afier buresu consideration.’ Iﬂ‘other words, as held in Central States
Motor Freight Bureau, Inc.--Agreement, "the member carrier is to be accorded
the right to teke independent sctlon at eny time; whether before, during,

or after congideration pursuant to procedures esteblished by the particular
agreement to which it is a party 278 10C 581,584,

2/ Effectuating thie policy, the Commission bas explained, "necessitates
a broad examination of conditions which affect the public welfare, the
interests of the carriers, and the needs of comwerce of the postal service,
ag§ of the national defense." Western Traffic Assn.--Agreement, 276 ICC
183, 211. A ' A



of thé Conmission's action. lg/ ‘Though the Commiseion has the unlimited
right %6 intervene "unaffected by the action or noa-action of the Attorney
Genmeéral,"” 11/ the statﬁtory defendant in such review proceadings is the
United States represented by the Attorney Gemeral. 12/

A% this point, then, the Department of Justice enters directly in
the proceedings. At thé outset, the Department carefully counsiders
whether theACommiasion's order is erronecus as a mather of law. Our

responsibility, I emphasize, 1s limited %o determining merely if

Commission action can be supported by law; we caunot substitute our

judgment foé the Commission's on factual, issues or even on questions
of law where alternative views are reasonable.

And the possibility of altérnativé feasonable views on questions
of law is a real ope. For the Commission's statutory guldes are vague
and ¢ftbimes contradictory.

Consider the vague standard governing the Commission's grant of
certificates of public convenience and necessity. Section 207 directs
the Commission to issue & certificate of public convenieunce and neceasity
"if.1£ is found thet the applicant-is fit, willing, and sble properly
to perform the service proposed * * * and that the probosed service * #* #

is or will ‘be required by the present or future public convenience and

© 10/ 28 U.S.C. 2321 and 28 U.S.C. 1336.

11/ 28 u.s.c. 2323.

12/ 28 U.8.C. 2322.



necessityr. - l;/ Applying this sfanda:d, the Commission has held
that the "national traﬁspoftaﬁion po}icy as set forth in the Inﬁerstate‘
Commerce Act" . presoribes its duﬁieﬂf ii/ﬁ7i‘Thisfp6lid§,‘i
repeat, sets the diverse étan&ai&é of’"fairlgnd impartial regulation
- of all nodes Qfgtransyotﬁaﬁian*'*.*“as to:feccgmize and preserve the
inherent advantages of each; % * % safe,ﬁadequate, ecenomical, and |
efficient service * % ¥ e@ﬁgd econaic génditionsAin tran6por$ation ¥ ¥ ¥
* # ¥ maiptenauce of-reaséﬁéble_charges for {ransportatlon. services,
Without unjﬁstAdiscriminations, undue pfeferences or advantages, or
unfair or desbructive campetitive praqticés % % %; agnd [finally the
encouragemﬁnt‘of} falr wages and eguitable working conditiops.” Tt is
the Commission's blend of tbese diverse standards that, in any oée caée,
thg Department of Justice must coasider with an eye toward determiniﬁg“
its support in law. . |

If despite these vague guides,‘we conclude that the orderlis
insupportable, then I consult with counsel for the Commission in‘an
effort to avold a1conflict in the courts between this Depaftment~andi
the Commission. In some instancesA(and they aggregéte not more than 5%
of the tqtal number of cases vwhere a Comﬁission order is reviewed by
the courts), we have been"unable to compose our differences. In these

cases the Department confesses'error'and gides with parties:challengiug.

13/ 49 U.8.C. 307,

14/ Kenosha Auto Transport Corp., Extension--Gadsden, Ala. 52 MCC
123, 126 (1950).



the Commiegsion order. Occasionally, after conferences with the
Department, the Commission may retract an opinion and thus remove our
objections. In those cases where we have confessed error, we have been
remarkebly successful in sustaining our position in the courts. o

For the record, I submit in tabular form & breskdown of cases since
January 1, 1952, in which the Department of Justice has supported the
Intevstate Commerce Commission, has canfessed error, has remained neutral,
or, after conferences with Commission counsel, has prevailed upon them

to recommnsnd revision of the Commission's ovder.

I1

Agaims$5this background of statutory regulation, what problems
emerge for the small trucker who seeks to enter business, or, once in
business, to com@etebiy cutting rates or extending his service?

First, numerous cbetacles way block his path for entry lnto inter-
state trucking. At the outset, ICC Act Section 207 requires a potential
trucker'to convince the Commission that.he is "fit, willing, and able
properly to perform the service proposed ¥ * *.and that the proposed
aervicé * ¥ ¥ is or.will'be reguired by the present or future public
convenience and necessity v e el ;2/ Before the Commission, the
applicant may face opposition by railroeds, sometimes levelled on the

sole ground thet railroeds eslready adequately service an area. 16/

15/ k49 U.s.C. 307.

16/ Jimmie Ayer d/vb/= Home Trensportation Co. v. U. S., et al, Civil No.
5219, N.D. Ga. Atlanta Div. (pending) ICC Docket MC-111545 (Sub. 3); A. J.
Metler Extension-Crude Sulphur-ICC Deckst MC-108576 (Sub. 1, 1953); Kenosha
Auto Trensport Corporaticn, Extension-Gadsen, Ala. 52 MCC-123 (1950).
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This despite the fact that there may bé no co@petition'from other nmotor
carriers. 17/ And where there is other competifion from motor carriers,
an applicant»may, of course, face opposition from existing truckers. £§/
Even if a trucker meets his burden of proof, overcomes all opposition,
and convinces the Commission, h@ still cannot begin business. Ahead may
be the possibility of libigation to review the Commissi@n's grant of his
opereting authority. This litigation, as I ha?e exﬁlained, begins in a
three-judge federal court. If that court suétains his'certificaﬁe, there
remains the pbssibility'sf direct appealg as a matter of rigﬁt, to
the Supreme Court by any of the protestants before the Commission. ;2/
And gs a final siraw,“if the trucxker succeeds in upholding before the
Supreme Court the judgment of the three-judge cou¥t granmiﬁg the grant
of the cértifiCate, hé stiil may not go into business, &4iY) shead is
the hurdle of convincing scme state regulatory agency that his operations
will not impair public safety. 20/ So much for a.few of the disabilities
barring entry. o
Assumiﬁg our trucker gets into business, hov does the statutory
pattern ﬁermit him %o ag?eg not to compete with his fellow truckers,

or, should he want to compete, even discourége him from doing so?

17/ A. J. Metler Extepnsion-Crude Sulphur-ICC Docket MC-108676 (Sub. 1,
1953); Producers Transport Assn. Extension-Benzd 5k MCC-621,62% (1952);
Kensosha Auto Transport Corp., Extension-Gadsen, Ala. 52 MCC 123 (1950).

18/ Jimmie Ayer d/b/a ‘Bome Transportetion Co. v. U. S., et al, Civil No.
5219, N.D. Ga. Atlanta Div. (pending) ICC Docket MC-111545 (Sub. 3);

St. Johnsburg Trucking Co. v, U. 8., 99 F, Supp. 977,981 (Overmont 1951);

%emon)Transport Co., Inc., Extension-North Carolina, 54 MCC 635,638
1952).

19/ 28 u.s.c. 1253.

20/ See Thompson v. McDonald, 95 F. 24 937 (C.A. 5 (Y 12/, aff'd. sub
nom McDonald v. Thompson, 305 U.S. 263 (12//48. g \
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Firet, the Reed-Bulwinkle Act, as I have explained, authorizes
truckers subject to Cominigsion approval %o agree on rates. g;/ Before
Reed-Bulwinkle, such agreements had,sof course, been held to transgress
the Shermen Act. gg/ But Reed-Bulwinkle exemphs carrier psarties to
rate agreements and "other persons” from "the operation of the enbtitrust
laws * % %% 23/

As a result, Reed-Bulwinkle may well tend %o seal off competition
between otherwise competing motor carriers. True, Section 5b(6) bars
the Commission from epproving "eny sgreement” that fails "to accord to
each party the free and uarestralned righat to take Independent action

¥ % %" 24/ Taually true, however, this safegnard may in actual practice
be more formal than real. A4s the Supreme Court omce put 1t, referring'ta
a typical rail rate bureau procedure: 25/
A ccapany desirous of deviating from the rates
agreed upon and which ite assoclates desire %o
waintain is at once confronted with this
" probebility of a war between itself cn the one
side and the whole association on +the other, -
in the course of which rates would probebly drop
lower than the company was proposing, and lower
than it would desire or cduld affoxd, and such a
prospect would be generally sufficieat to prevent

the inauguration of the change of rates and the
consequent competitlon. Thus the power to coumence

21/ k9 U.s.C. 5b.

22/ United States v. Trens-Missouri Preight Assn., 166 U,S. 290 (1897);
United States v. Join% Traffic Aassn., 171 U.8. 505 (1898), State of Georgia
v. Pean. R. Co., 32k U.S. 439 (1945),

23/ 49 u.s.c, 5b(9).

24/ 49 y.s.c. 5b(6). See also, feotnote 8, supra.

25/ United States v. Joint Traffic Asen., 171 U.S. 505, 563-564 (1898).



guch a war on the part of the managers wouwld
operate to most effectuslly prevent a devia-

tion from rates by any one company against the
desire of the other parties o the agreement.
Competition would be prevented vy the fear of
the united competition of the association against
the particular member. ¥ % %

And even without such formal coercion, real pressure toward rate
conformity exists. As the Supreﬁe,cburt reagsoned in a case iqulving a
trade association's statistical program, even absent formalized pressures,
"[tlhe sancticns of the plan obviously are, financial ing erest, intimate
personal contact, and business honcr, all cperating under the restraint
of exposure of what would be deemed bad faith and of trade punishment by
poverful rivals," 26/ So it 1s that, despite the "right to %bake indspendeént
action" gafeguard, Reed-Bulwinkle nonetheless may permit crampirg of
cdmpetiﬁion within a 5iven mode pf transportation. 4

Beyond such intre-mode restrictions, one recent Commission decision

presages like limits on competition even between alternative modes. gz/ e

In the Kenosha Auto Transpory Corp., Extention proceeding a truck cowpany

sought to extend its route to reach a profitable tractor plant area.
Opposing this applicatlon were railroads already serving that region.
Despite the fact that no.tfuck_aervices_were.av&ilable, Kenosha's applica-

tion was denied~§§/ on the sole grauhd of adequate rail service.

%é/ gnited SLatea v. American Column and Limber Co., 257 U.S. 377, 399
1921

%I/ §bnosha Auto ”ransport Corp. Bxtension--Gadsden, Ala. 52 MCC 123
1950

_2_@/ ;[Es , Pp-laé"m.?n
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Reaching this conclusion, the Commission reasoned that "[tlo
deprive the raill carriers of the matefial volume they are now enjoying
for the advantages which may accrue té shipper by use of motor transpor-
tation is not warranted. The fact that shipper's com@étitérs may have
motor service available to them in the absence of more definite evidence
as to any injurious éffect, is inconclusive. We have in the past denied
an application for authority to operate as a motor common carrier where
only rail service was aveilasble for the moveuwent of traffic (see Bailley

Common Carrier Application, 33 M.C.C. 537) and deem that the facts herein

justify the same conclusion.” gg/ From this I suggest that truckers may
have a tough row to hoe, not only whern they seek to compete among them-

selves, but also with the railroads.

29/ 1a., p. 127.

1l



111

In light of this statutory pattern as well as the limited role
accorded the Department of Justice, what has this‘Department done to
promote competition and thus aid farmers as well as carrier competition?

First, we have refused to support the Commission's new doctrine
that adequate rail service to a given area is sufficient ground for
denial of truck serviee. And, seéond, we have Qpposed what we bélieve
to be unwarranted constriction of fhe so-called agriculfurai exemption
contained in Interstate Commerce Act Section(203(b)(6). To a detailed
discussion of our steps in these areas I now turn. |

First, promotion of'competition between rails and trucks. The
Motor Carrier Act (Part III of the Interstate Commerce Act) was
enacted in 1935. 3Q/. For the first fifteen years of its adminis-
tration, the Commission fepeatedly held that the existence of adeqguate
rail éefvice was insufficient ground for denial of motor carrier

authority to. serve the same area. §3i/ As the Commission reasoned in

30/ 29 UiS.C. 901, et seq.

‘iﬁ/ Maas, 4 M.C.C, 65, 67 (livestock), Petroleum Transit Corp. Com.
Car. Application, 3 M.C.C. 607, 609 (petroleum products), Intercity
Trucking, 4 M.C.C. 155, 159 (general commodities), Jossey & Living-
ston, 8 M.C.C. 143, 1ikh (general commodities), L. & N. Moving &
Storage, 9 M.C.C. 130, 132 (new furniture), Murphy Transfer Co.,

9 M.C.C. 361, 363 (granite), War Eagle 0il Co., 10 M.C.C. 710, 713
petroleum), Brooks-Gillespie Motors, Imc., 10 M.C.C, 15}, 154
automobiles and trucks), Heartz, 10 M,C.C. 634, 636 (granite),

Compercial Carriers, 12 M.C.C. 479, 8L (automobiles), Petroleum

Transit Corp. Ext., 11 M,C.C. 164, 166 (petroleum products)

Crossett, 14 M.C.C. 363, 364-65 (petroleum), Clemans, 16 M.C.C.

235, 237-38 (general commodities), Clark Ext., 16 M.C.C. 535, 539

(automobiles, trucks, etc.), Reeser, 16 M.C.C., 663, 666 (automobiles

12



the Boles Common Carrier_épp}ication proceeding, ;g/ "we are advised
by statute that it is the policy of Congress to fostef and preserve in
full vigor both rail and water transportation, but we are also directed
in section 202(a) to regulate transportation by motor carriers in such
manner as to recognize and preserve its inherent advantages for this
period." For this ieas¢n the Commission said ™That a particuldr point has
adequate service is not a sufficient reason for denial of a certificate;
shippers and consignees ¥ ¥ ¥ are entitled to adequate service by
motor vehicle as well éseb& éail. éé/ Recently, however, the Commission
has shown signs of departing from this pplicy. ;&/ |

With this recent tendency by thé Commission, this(Department
disagrees. In at least two instances recently the Department of
Justice, after consultgtion with Commission counsel, has succeeded in
prevailing on the Commission to retract its orders denying a motor

‘carrier authority on the ground of existing adequate rail service. ;2/

31/ and trucks, Swanson, 17 M.C.C. 25}, 252 (livestock), Philadelphia- -
Detroit Lines, 23 M.C.C. 211, 216 (new automobiles), Brady, 23 M.C.C.
767, 778 (general commodities), Western Auto Transports, 26 M,C,.C. 97,

99 (new automobiles, McDowall, 26 M.C.C. 755, T60 (sutomobiles and
trucks), Smith, 27 M.C.C. 533, 535 (general commodities), Pittman, 27
M.C.C. 679, 682 (general commodities), Northern Truck Line, 28 M,C.Cs
200, 203 (petroleum), Burlington Truckers, Inc., 29 M,C.C. 345, 350
(general commodities), Newton, 43 M.C.C, 787, 792 (frozen fruits and
vegetables), Thrun, U6 M.C.C. 484, 487 (general commodities), Kenosha
Auto Transport Corp. Ext.--Laredo, 49 M.C.C. 423, 425 (new motor vehicles
and chassis), Thomas Trucking Co., Inc. Ext.--Glass, Docket No. MC-64806
(Sub.-No. 1), (Div. 5, unreported, deciged October 27, 1950) 52 M.C.C. 809.
32/ 1 M.C.C. 589, 591. | o
33/ 1Ibid. : ' ‘

3/ Kenosha Auto Transport Corp., Extension--Gadsden, Als. 52 MCC 123,
126 (1950) _

35/ Metler v. United States, et al., Civil No. 2150 (E.D. Temn.,
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In twe other inétanées we ﬁow defend the Commission's orders on the
ground that existing réil service,‘coupled with existing trucking
service, justifiéd denials of the application. §§/ Because of the
limited guantum of existing truck service, in those cases, the rail
lines and‘the Commission may argue that the existing rail service
alone is Justification for the denials. In that way an effort has
been made to procure a hélding that the existing rail service alone
was sufficient to Jjustify the denial. If sﬁch grguments are made,
we intend to tell the court that we do not agree wifh them,

In sum, then, this Department's unswerving position is that
shippers are entitléd.to a choice betweeﬁ rail and mbtor carrier
service. This free choice may be the essence of competition in the
@ebriwilon process. To preserve that choice, has been, and will
continue to be, fhe goal of our efforts. These efforts to promote
inter~mode compstition to teke increasing importance, I emphasize, in

light of Reed-Bulwinkle's limitations or intra-mode rivalry-.

35/ Northern Div.), I.C.C. Docket' MC 108,676, sub, 1; McCullough
Transfer Co., et al. v. United States, et al., Civil No. 30,638
(N.D. Ohio, Eastern Div.), I.C,C. Docket MC 10,900, sub. 16.

;é/ Ayer v. United States, et al., Civil No. 5219 (N.D. Ga., .
Atlanta Div.); I.C.C. Docket MC 111, 545, sub. 3; Schaffer, et al.

v. I.C.C., et al., Civil No, 624 (N.D, South Daskota, Northern Div.), |
1.C.C. Docket MC 93,529, sub. 2. |

1



Second, beyond probléms of yall-truck competitioﬁ, what has the
AntitrustADivision done to preven£ undue constriction of the agricﬁltural
exemption? :

Section 203(b)(5) of thé Interstate Commerce Act exempts from all
but safety and health regulations "mgfor'vehicles used in carrying
property consisting of ordinary livestock, fish (including shell fish),
or agficulturél commodities (not including manufactured products thereof),
if such motor vehicles are not used in carrying any other propérty;‘or
passengers for campensétion; * % %" Crucial to this exemption's scepe,
of course, is construction of the words ”agricultﬁral commodities (not
including manufactured products thereof);”

The Commission, on the one hand, has prior to 1949 held numerous
commodities not'within the exemption. Aworg these were: cleaned rice,
polished rice, pésteurized milﬁ, fresh cub-up vegetables in cellophane
bags, quiék ffozen fruits and vegetables, shelled peanuts, poultry killed
and picked though not draﬁn, redried leaf tobacco, washed spinach.

In 1949 the Commission conducted an investigation, entitled "Deter-

mination of Exemphed Agricultural.Cqmmodities." As a result of that
survey, iz/ the Cgﬁmission in 1951‘héld that the following were not exempt
agricultural commodities: fresh orffrozen dressed poultry, featﬁers,.
rew-shelled péanﬁts and other nuts, chopped hay, cotton linters and
cottonseed hulls, frozen milk and ereém, seeds which had been de-awned

or scérifiéd for seeding pufposés,'redried tobacco, nuréery stock flowers

and bulbs, scoured wool and mohair.

37/ 52 McC 511,
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. Motor carriers, on the other hend, have frequently challenged these

findings by the Commlssion. And in two very recent instances we have

- sided with the plaintiffs and opposed the Commission. In Frozen Foods

Express v. United States, gé/ 1n which the Supreme Court has noted

probable jurisdiction;’the»Department,éupcesafully urged. that chickens,

Awith.théir heads off, and;plu;ked and éviscerated; were not manufactured

‘piodugtsa Similarly in;CQnsolidatgd Fruck Serv?ce{_lnc. V. United_Sbateé
4 et él}, gﬂ/ the Department argued that-réw~shelled.nuts were agricultural
commodities and not manufactured products and confessed error, again
siding with the plaintiffe and the Secretary of Agriculture and opposing
Aythe-Commission.

In other cases where the United States has not been involved in the
- _controversy, courts have struck dovn Commission findings with respect
.Atdiagrigultural commodities. In the Krchlin case, ¥O/ for example, the

| court, reversing the Commission, held that Q:eés;d'or eviscerated poultry
wasfnof"a_manufactﬁred product. *Similérly, in the Gladiolus case 41/
the court, againAcontrary,to=tbe Commission, held that cut gladiolus and

 gladiolus bulbs were agricultural commodities. As a final example, the

38/ 128 F. swp. 374,

39/ Pending and as yet undecided, Civil Action No. 2- 55, in the
Dlstrlc of New Jersey. S

Lo/ Interstate Conmerce Commission v..A”len E. Kroblin, Inc., 113 Fed.
Supp. )99, affirmed 212 F. 24 555 (C. A, 8); certiorari denied, 348 U.S.
835.

h1/ Florida Gladiclus Growers Associstion, et al. v, United States, et al.
106 F. Supp 525 (S.D.. Florlda, Tampa Div., 1952).

16



Sixth Circult in Tuterstate Comierce Commission v. Yeary Transfer Company,

Inc., &g/ rejected the Commiséipn's contertions and held, as a matter of
law, that redried tobacco is an agriqﬁitural commodity.

These differénces between carriers and -the Commission over the
scope of the agricultural exemption vitally affect the farmers of our
néﬁién. They need‘flexible, cbeap'transportation for the product of their
labors. The agricultural producté' exemption, pfoperly construed, means
more and more farmers can bargain directly with enberprising small
independent truckers over prices, and other iterms of service, Thus the
ser%ices they want can be tailored, on a’flexible case by . case bésis,
:tovfarmers"special needs. For these reasons the Department of Justice's
‘actions attacking the Commission's constrictipn of the exemption is of
‘real importance to every agricultural sector of our economy.

Also'importanf to farmers are Department of Jusﬁi;e actions almed
at striking-dcwn Commisslon decisions préjudicing shippers by barge;

As a good example, we confessed error in the Mechling case.~£§/ The
record there revealed that for many years eastern railroads had carried
grain from Cﬁicago eastward for'reshipping rates some cents ver hundred
ppunds Jover than local rates. Up to 1939 these reshipping rates from
Chicago east'had been 1dénticai'for grain, whether brought to Chicago by
connetting railroads or~éonnécting barge lines, The result waz that

the conbined barge-rail rate was cogsiderably cheaper than the haul on

straight rall rates--the difference measured by the relative cheapness

b2/ 202'F. 24 151 (C.A. 6). ‘
43/ Interstate Commerce Commission v. Mechling, 330 U.S. 567 (1947).
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Qf shipping over'tbevbargev;ag of the through route.

This difference oPerated~agains$'the railroads. To counteract the
lower barge rates, the easteru raillroads filed schedules with»ﬁhe Commission
vhich imposed on "ex-barge grain’ the locael iate from Chicago eastward but
allowed "ex-reil grain” the benefit of the lower reshipping rates on the
easternAhaul. The Commission approved the schedules. Mechling end others,
including the Secretary of Agriculiure, sued {n the District Court o
enjoin the enforcement of the Commission order. They alleged that the
order was void because it approved rail rates_which penalized "ek-barge
grain' solely because the graiﬁ had been transported to Chicago in barges.
The United States, represented by the Department of. Justice, admitted the
truth of these allegations, and opposed the order. The Interstaﬁe Coﬁmerce'
Commission intervenéd and defended the order. Rejeating the Commission's
position, and adopting this Department's, the district court invalidated
the rate schedule prejudicial to barge shipwers. And this opinion the
'Supreme'Coﬁrt affirmed. |

Similarly, in Tennessee Valley Authority, et al. v. United States, E&/

this Department's action should benefit free competition and the farmers
of our country. There goods moved on bargés ficated on the Tennessee
River into Knoxville. When barges docked at Knoxville the goods were
removed and placed in ratlroed cars. The Commission approved the action
of thg railroads in establishing switching éharges at Knoxville, which

placed a higher charge for switching these "ex-barge cars"” than for

44/ 96 F. Supp. 405 (N.D. Ala., Northwestern Div. (1951L)).
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switching any "ex-rail cars” from place to place in Knoxville. A three-
Judge court set aside the order of the Commission, holding that the
Commission had misapplied the law by falling %o make the basic findings
required td‘sqppeit-its'order;' We confessed error in this case because
of our desire to preserve rail-water competition, and fheir respective
inherent advantages. wevbéliéved, and ﬁhe court agreed, that the

Comﬁission»had erred as a matter of law.
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Sé much for the Department's efforts to curb limitations on oppor--:
tunities for trucking emntry and cémpetition, as well as to promote
competiﬁive distribution of agricultural products. These efforts, as I
have explained, are necessarily limited by the minor role the regulatory
pattern as developed by Congressional action has accorded this Department.
Much more important, I finally suggest, are those questions which this
Committee might well consider, going to the heart of competition in the
whole transportation picture.

First you might ﬁell wish to survey the question posed by the Commis-
sion's attitude toﬁard,the practice of trip-leasing. Trip-leasing is a
practice of greatest importance to the farmer, and particularly to the
small farmer, and the isolated farmer. A trucker of farw products, exempt
from regulation by the Cowmission, unloads at a market and if his rates
are to be attractive, he must seek to secure a return haul. Since he does
not have operating authority from the Commission, but only the privilege of
hauling exempt agricultural commodities, he frequently seeks to leasé his
truck to an authorized carrier. Only in this way may the small trucker
obtain revenue on his‘return trip. (Of course, the practice can be reversed
and the going trip can be under the lease, with a return load of agricultural
commodities,)-.WithQut such revenue it is doubtful that he can attract the
farmer's business, and, in fact, he might not survive. And should he fail,

farmers who depend upon his one-way trip, when he hauls exempt agricultural
commodities, will suffer.
On May 8, 1951, the Commission issued an order regulating this

practice. The order, among other things, specified that no lease should

be for a period less than 30 days. This 30-day provision would have
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abolished the long-established practice of trip-leasing.’

The Commission's erder was soon challenged by the American Truckipg
Associatiton,lInc. In January of 1953, the Supreme Court held promulgation
of trip-leaéing rules for authorized carriers within the powers of the
Commission, despite no reference to leasing practices in the Interstate
Commerce Act. 45/

To override this decision, E.R. 3203 was introdﬁced in the 83rd Congreés.
The arguments over the adoption of this bill were extremely heated. The 83rd
Congress adjourned without adopting the bill. And a similar bill, S. 898,
was introduced and met a like fate in the 84th Congress.

Meanwhile, the Commission amended 1ts regulations on & number of
occasions. The most far-reaching was one amendment providing that trucks,
which had completed hauling exempt agricultural commodities, would not be
subject to the thirty-day rule on the following trip or on the series of
loaded mo&éments to the place of origin of the trucker. At present the
30-day period provision as amended, will gé into effect March 1, 1956.

The Department supported the Commission when its trip-leasing rules
were guestioned in the courts, believing that the Commission had the
power. to do what it did, as a matter of law. The Supreme Court sustained
this view. The wigsdom of the Commission's order, or of Congress adopting
legislation to override the Supreme Court's decision seems peculiarly a

matter for this Congressional inguiry.

45/ American Trucking Associations, Inc. v. United States, 34k U.3. 298 (1953).
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Finally, more broadly, you may wéll wish to survey whether regulatiqn
of interstate trucking, on grounds pther than safety, is needed. Any.
answer, of course, turns on factual data which Congressional Committees
are best suited to garner. At the outset, is cost of entry sufficiently
low to warrant any hope for effective price or service competition? Beyond
that, would untrammeled competition among truckers cripple federal reguia-
tion of related forms of transportation, such as railroads or airlines?

Such questions seem to demand full Congressional inguiry.
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