MEMORANDUM OF AGREEMENT -

Between the United States of America and Shannon County, South Dakota

This Memoraﬁdum of Agreement (“Agreement”), effective on the déte signed below, is
entered into by and between the United States of America (“United States™) and the Shannon
County, South Dakota, Board of County Commissioners and the Shannon County Auditor (“the
County™), in their official capacities. |

By letter dated September 28, 2009, the United States infofmed the County that it had
authority to file s;uit against the County, alleging violations of Section 4(f)(4) of the Voting
Rights Act of 1965, as amended, 42 U.S.C. § 1973b (“Section 4(£)(4)”), Section 203 of the
Voting Rights Act of 1965, as amended, 42 U.S.C. § 1973aa-1a (“Secﬁon 203"), and Sections
3‘01 and 302(a) and (b) of the Help America Vote Act '_(“HAVA”), 42 U.S.C. §§ 15481 and
15482(a) and (b), arising from the County’s election practices and procedures as they affect

American Indian residents of the county, including those American Indian residents who rely in

whole or in part on the Lakota language.

The Coﬁnty, its agenté, elnployees; coﬁtractors, successors, and all other persons
representing the interests of the County (hereinafter, “the County and/or its agents™) denies the
United States’ allegations and nothing in this agreement shall be a ﬁnding or an admission that
thé County or its agehts has violated either the Voting Rights Act or HAVA.

The Coﬁnty and i;ts agents have been required to provide election information and
assistance in Lakota, pursuant to Seétions 4(f)(4) and 203 for Lakota-speaking American Indians
since 1976. This coverage has existed continuously since 1976 for Section 4(f)(4), and under
Section 203 from 1975 through 1992, aﬁd from 2002 to the present. 42 U.S.C. §§ 1973b and

1973aa-1a(b)(2); 40 Fed. Reg. 43,044 (Sept. 18, 1975); 41 Fed. Reg. 783 (Jan. 5, 1976)



(corrected at 41 Fed. Reg. 1503 (Jan. 8, 1976)); 49 Fed. Reg. 25,887 (June 25, 1984); 57 Fed.
Reg. 43,213 (Sept. 18, 1992); 67 Fed. Reg. 48,871 (July 26, 2002); 28 C.F.R. §§ 55.1, 55.5(a),
and 55.6(a) and Part 55 Appendix. A declaratory judgment has not been issued by the United
States District Court for the District of Columbia relieving Shannon County of its obligations
under Section 4(f)(4). See 42 U.S.C. § 1973b(a).

“Limited-English proficient” is defined in Section 203 as “unable to speak or understand
English adequately enough to participate in the electoral process.” 42 U.S8.C. § 1973 aa-
1a(b)(3)(B); 28 C.F.R. § 55.6(b). The American Indian Sioux voting‘ ége citizens who speak
Engiish less than very well (hereinafter, “limited-English proﬁcieﬁ ") are not sufficiently
proﬁcient in English to participate effectively in the electoral process‘when conducted solely in
the English language.‘ See 42 U.S.C. §§ 1973b(f)(1) and 1973aa-1a(a); 28 CFR 55.2(b).

Sections 4(f)(4) and‘203 require that all information about voter “regis£ration or voting
notices, forms, instructions, assistance, or other materials or information relating to the electoral
ﬁrocess, including ballots,” provided by the County and its agénts in English must also be
provided orally in thé Lakota languégé to the extent necessary to allow language minority group
members to be informed of and participat¢ effectively in the electoral process and all voting-
related activities. 42 U.S.C. §§ 1973b(f)(4) and 1973aa—1a(c). The requirements of Sections
4(f)(4) and 203 apply to all stages of the electoral process, “including, for eﬁample, the issuance,
at any time during the year, of néti_ﬁcationé, announce_menté, or éther in\formational materials
concerning the dpportunity to register, the deadline for v§ter registration, the ﬁme, places and
subject matters of eléctions; and the ‘abs‘entee voting process.” 28 C.F.R. § 55.15. Because the

Lakota language is a historically unwritten language, the County and its agents are required to



furnish oral instructions, assistance, and other information relating to registration and voting in
the Lakota language to limited-English proficient Lakota-speaking voters. 42 U.S.C. §§
1973b(f)(4) and 1973aa-1a(c); 28 C.F.R. § 55.12(c).

The County has been subject to the requirements of Section 301 of HAVA since January
1, 2006, and Sections 302(a) and‘ (b) of HAVA since January 1, 2004. 42 U.S.C. §§ 15481(d)
and 15482(d). Under Section 301(a)(3) of HAVA, the County and its agents are required to
provide in each polling place a voting sy'stem'vthat is accessible for individuals with disabilities
and provides the same opportunity for access and participation, including privacy and
independence, as for other voters during elections for federal office. 42 U.S.C. § 15481(a)(3).-
The voting system must also provide alternative language accessibility pursuant to the
requirements of Section 203. 42 U.S.C. § 15481(a)(4). Under Section 302(a) of HAVA, the
County and its agents are required to offer provisional ballots and provide provisioneil voteré with
written information infc;nning them of a ﬁee system available to ascertain whether their vote was
counted during elections for federal office. 42US.C. §15482(a). Under Sectign 302(b) of
HAVA, the Couﬁty and its agents are required to post certain election-related iﬁformation at each
polling site during elections for federal §fﬁcé. 42 U.S_.C. §15482(b).

According to the QOOQ Census; the County has a total population of 12,465, of whom
11,090 (89%) are Amériéan Indian (Sioux). The County has a total voting age population
(“VAP”) of 6,855, of Whom 5,900 (86%) are Arﬁerican Indian Sioux. Of the American Indian
Sioux ’voﬁng age citizens in the VCounty‘, 400 (6.8%) are limited-English proficient and speak the

Lakota language.



The United States allegés and the County and its agents deny that the County and its
agents have not complied with Sections 4(f)(4) and 203 in conducting public elections within the
County by, among other things, failing to provide all election information and materials orally in
the Lakota language and by failing to adequately recruit and train bilingual election officials to
provide this information and assist limited-English proficient .Lakota-speakiné American Indian
voters with absentee and éarly voting and at the polls on election day, in a manner necessary for
effective participation in the electoral process.

The United States further alleges, and the County ahd its agents deny, that the County and
its agents have not complied with Sections 301 and 302 of HAVA by, among other things, failing
to provide in each polling place a voting system that provides the same opportunity for access
and participation by voters With disabiliﬁes, including privacy and independence, as for other
voters during elections for federal office, by failing to maké operational Lche alternative language
accessibility on voting systems, by failiﬁg to offer provisional ballots to voters when they meet
specified criteria, by failing to provide prévisional. voters Witﬁ written information notifyihg them
of a free system af}éilable to ascertain whether their vote Was counted, and by failing to publicly
post certain required election-related infénnation at each polling site during elections for federal
office.

To avoid protracted and qosfly litigation, the parties, through counsel, have agreed that
this matter should be resolved through the terms of this Agreement. Whenever the County or its
agents enter into an election services co;ltract with. ény other entity, political'subdivision, or
political party to conduct an election on behalf of the County or its agents, the County and its

agents shall require such entity to agree to abide by the terms of this Agreement as if such entity
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were a party to this Agreement with the United States.

Accordingly, it is hereby agreed by the parties that:

1. The County and its agents ére committed to comply fully with all of the
requirements of Sections 4(f)(4) and 203 of the Voting Rights Act and Sections 301 and 302(a)
and (b) of HAVA in future elections. ‘Therefore, the County and its agents stipulate and agree to:

(a) orally p(rovide in the Lakota language “any registration or voting notices, forms,
instructions, assistance, or other materials or information relating to the electoral process,

. including ballots,” that they provide in English, as required by Sections 4(f)(4) and 203, and to
ensure that poll officials receive the necessary training to provide the same; |

(b) ensure that poll officials receive adequate training regardin;g the use and.functions of
the accessible voting system, the néed to ensure that the voter is able to vote privately and
independently, and thé\ availability of the Lakota audio ballot on the voting system and how to

“operate it, as required by Section 301 of HAVA,;

(c) ensure that poll officials receive adequaté training regarding the circumstances under
which Aprovisional ballots should be offered, and the need to provide written information to the
voter t.hat informs them of a free system available to them to ascertain whether their provisiqnal
ballot was counted, as required by Section 302(a) of HAVA; and,

(d) ensure that poll officials receive adequate trairﬁng regarding the need to post all
HAVA-required information, as requiréd by Secftion 302(b) of HAVA.

Lakota Flection Informa"cion Prégram Coordinator

2. Th¢ County and its agents shall designate and employ a;part-time individual to

coordinate (“Coordinator™) the County’s Lakota Election Information Program (“Program™) that



will incorporate the duties and responsibilities contained within this Agreement and focus on
providing voter education, and election information and materials in the Lakota language for all
elections administered by the County, and ensure proper implementation of procedures unique to
HAVA for ali elections for federal office administered by the County. The Coordinator shall
understand and speak Lakota and English fluently and perform those responsibilities specified in
this Agreement and closely related election activities, as may be provided in. a separate written
agreement of the parties.

3. The Coordinator shall be hired by the County after seeking recommendations

from the President of the O glala Sioux Tribe (hereinafter, “tribal president” or “OST”) or his or
her designee, and in compliance with the County’s normal job selection process. The County
recognizes that the ability of the Coordinator to work closely and cooperatively with the OST is
an essential job-related requirement for the position. |

4. The Coordinator shall be hired on a part—time basis and duties carried out
according to the schedule attached hereto as Attachment A.

5. | The Coordinator shall be fully briefed and trained by the contracting election |
official and t}ie Secretary of State’s Office, as aporopriate, concerning the duties and |
responsibilities under this Program and all aspects of the federal, state and local election process,
and shall attend all election serninars conducted by those ofﬁceé.

6. The Coordinator shall oversee the Connty’s Program generally and attend Coimty
Commiseioner meetings on a regular basis, make him or herself available for presentation and
comment at each tribal council meeting; and seek to attend and present election information at

other public meetings and gatherings within the county, including but not limited to monthly
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tribal district elderly meetings and elderly lunch program gatherings, as outlined in Attachment
A.

7. In July of 2010 and February and July of 2012, the Coordinator shall work with
the tribal president or his/her designee to identify other opportunities to disseminate election
information to elderly American Indians within the coﬁnty. During that time, the Coordinator
shall compile a list of such possible meetings, functions or groups before whom presentations
might be made, and determine a schedule for attendance. Soon thereafter, the Coordinator shall
notify the triBal president or his/her designee and the United States, in writing, of the meetings
and groups before which the Coordinator will appear.

8. The Coordinafor shall work primarjly out of a Satellite Elections Office
estaBlished within the County. See paragraphs 11-13, infra. The parties recdgnize that the
Coordinator may need tQ be present in the office of the contractingelection official at times, but
understand that during the month prior to any elecﬁon, the Coordinator should be present in the
County to-provide services fo elderly American Indian voters.
| 9. The Coordinator shall be available oﬁ election (iéy in Shannon County to assist in
Whatever éapacity upon direction from ’\che contracting election official, such as obtainihg a'
replacement fdr any last-minute bilingual poll official vacancy, transmitﬁng suppliesv, calling in
election relafed questions or issﬁes, fixing voting machines, etc. |

10.  The County shall provide the Coordinator with suﬁport sufficient to meet the
gqals of the program, such as establishing a travel, equipment, and suioply budget. |

N Safellite Elections Office '.

11.  The County shall establish a Satellite Elections Office within the County ata



location convenient to the Lakota-speaking population, and with the cooperation and consent of
the tribal president or his/her designee. The United States is available for consultation and
suggestions regarding locations that have proven successful in other jurisdictions.

12.  The Satellite Elections Ofﬁge shall serve as the principal place of business for the
Coordinator, as a library of written and recorded election information, as a distribution point for
the disseminati.on of election infqnnatioh, and as a site for the ﬁerformance of other election-
related functions. The Satellite Elections Office shall contain a locked room or space to store
materials such as registration forms, absentee ballot applications, and other supplies.

13. A supply of all forms, copies and materials collected or produced as a result of or
necessary to complete the duties and functions of this Agreement, shall be maintained at each
Satellite Elections Office.

Intergovernmental Coordination

14.  The County shall reques‘; and accept all training, fnaterials, and services available
from the State of South Dakota in furtherance of the implementatiqn of this program, and shall
encourage the production of such materials by the State. The Coordinator shall remain in regular
contact with the contracting election official for advice and assistance associated with the
Program. The County shall encourage the assistance of such state personnel, and shall at all
times welcome their presence to assist in implementation of this Pfogram or in any phase of the
election process.

15.  The County is éncduraged to work with éther counties in South Dakota and the
Seére‘;afy qf State’s Office, including the development of standard terminology for the translation

of election materials into Lakota, and to obtain cost savings in the implementation of effective



American Indian language programs for elderly American Indian voters.

16. . The County shall invite the tribal president or his/her designee to assist in all
phases of the Program. To assist in uniformity and accuracy in the translation of election
materials prior to dissemination of any translation, the County shall make such translations
available to the tribal president or his/herAdesignee and shall provide reasonable opportunity for
review and comment.

17. - The parties recognize the separate powers and authdrity of the tribal government,
and nothing in this Agreement limits or infringes on tribal powers or authority. Accordingly,
where this Agreement provides for the County to perform acts in consultation and cooperation
with the government of the Oglala Sioux Tribe, the County is obiigated to undertake all good
faith and reasonable efforts to perform such consultation and obtain such cooperation. In the
event conéultation or cooperation is not possible, the County shall notify counsel for the United
States promptly and prior to the date fof the performance of the act or event. To avoid
misunderstaﬁding, the Shannon Cqunfy Board‘of County Commissioners and the éontracting
election official agree to seek, Witl}in ten (10) days of the date é)f this Agreement and at least
anﬁually thereafter, meetingé with the tribal president or his/her designee to discuss their
respecti{fe governmental structures, schédules and decision-making processes, and the
implementation of this Agreement.

Translations and Dissemination of Election-Related Information

18.  All election-related materials, information, and announcements that the County
plans to disseminate to voters, shall be orally translated into the Lakota language by the

Coordinator or outside sources and recorded on audio tapes, video tapes or compact discs, as



appropriate, within ten (10) days of its availability to the County. These audio translations shall
be disseminated to media outlets within the county and made available to elderly American
Indian.voters through the Coordinator.

19.  Separate audio recordings shall be provided for each election-related subject
matter so as to avoid lengtﬁy recordings, and enable easy access to particular topics, and the
County shall make every effort to ensure that recordings do not exceed five minutes in length. A
library of currently applicable audio reqordings, tog‘ethér with English transcripts or text, shall be
maintained by the Coordinator at the Satellite Elections Office. Copies of all materials prepared
pursuant to this Agreement shall be provided to the tribal president or his/her designee and the
United States. / |

20.  The County shall ensure the creation of accurate translations of election
information, either by the Coordinator 6r by entering into written contracts with qualified
perso.ns. The Coﬁnty may use audio recordings provided by the State of South Dakota, and may
coordinate the production of recordings with other céunties Within the State, but the County shall
be responsible for addressing promptly and, if necessary, correcting or clarifying any translation
upon an adverse report from the Coordinator, the tribal president or his/her designee, vor the
Lakota translator utilized by the State. The County éhall seek the assistance of the State in
identifying and retaining translators or ;ubj ect matter experts to assist in translation of technical
or complicated election-related materials. In the event the State‘fails_ to provide such translators

or subject matter experts, or in the event a dispute as to translation arises, the County shall -

contact counsel for the United States.
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21.  The County, through the Coordinator, shall make a formal request and engage in
all reasonable efforts to make oral presentations and ensure that the relevant subject matter
recording(s) is played.in at le?ast one tribal council meeting, at least one monthly elderly meeting,
and at least one elderly lunch gathering per month, as outlined in Attachment A and in
accordance with paragraph 24, infra. At those meetings, the Coordinator shall be available to
answer any quéstions concerning the subject matter of the tape or other election information or
iorocedures discussed.

22.  Election information shall be distributed in the_L'akota language through the radio.
Dissémination of these minority language announcements shall be in the form, frequency, and
media best calculated to achieve notice and undefstanding equal to that prdvided to the English-
speaking populaﬁon and to prbvide substanti‘ally' the same information. . Each dissemination shall
refer the audience to the Coordinator for detailed information. |

23.  The County’s obligat‘ion. to make such media announcements in.the Lakota
language shall be satisfied by “notice” gmnouncéments providing a brief general description of
thé subject mattér énd a reminder that detailed infoi‘meition is available with the Coordina_tor.
‘The County shall not be required fo broadcast in the Lakota language the full text of o
constitutional amendments, election proclamations, or other lengthy election-related
announcements. The County shail distﬁbute audio recordings for broadcast on KILI Radio in
Porcupine.

24.  The County shall disseminate the following election information in the Lakota
language through taped radio broadcasts (and presentations discussed in paragraph 21, supra).

The Coordinator shall transmit the oral translations of notices and information to KILI Radio
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starting on the same date as required Aby state law for written notices or as listed below if not
required by state law, with specific directives to air those notices as Public Service
Announcements (“PSAs”) at least once a day for the information contained in paragraphs (a)
through (b) and twice a week for the iﬁformation contained within parégraph (c):

(a) Voter Registration (One week prior to registration deadline for the June 8. 2010

election and 30 days prior to registration deadline for all other elections): Voter registration

procedures; voter registration cutoff dates, voter registration locations; the availability of voter
registration opportunities at monthly elderly meetings; and the name of the Coordinator who can
assist the elderly in registering to vote.

(b) Absentee Voting (during absentee period for June 8. 2010 election and 10 days

prior to and during absentee period for all other elections): Absentee voting procedures; the
absentee ballot application and ballot; the deadlines of same; the availability of the Coordinator
to assist elderly voters in completing their ballot application and their ballot; and the times and

locations for doing so.

() Prior to Election Day ( During the thirty (30) days leading up to the June 8, 2010

election and during the.sixtv (60) days prior to Election Day for all other elections) -Information
regarding the following: the’date éf the election; polling place hours; locations of polling places;
the ofﬁces on the ballot, and the narﬁes and pﬁrty affiliation of each candidate; a brief summary
of each ballot proposition; polling place procedures; the identiﬁcatioh requirement and affidavit
option; héw to cast a vote; provisional ballots, including what they are, when they are uéed, and
how to cast one; the availability of writtén information that informs provisidnal voters of a free

system through which they can ascertain whether their vote was counted; the availability of a

\
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voting machine that is accessible to persons with disabilities and allows them to vote with
privacy and independence and provides the audio bailot in Lakota; the availability of trained
bilingual Lakota-speaking poll officials at the polls to provide Lakota language assistance; the
neednfor bilingual Lakota-speaking inciividuals to serve as poll officials and provide Lakota
language assistance to elderly American Indian voters; and the informat_ion contained in the
2"x3" poster created by the Secretary of State required to be posted in the polls on election day
(i.e. general information on voting rights, who to contact if these rights have been violated,
information on federal and state laws regarding prohibitions on acts of fraud and
misrepresentation).

(d) Any other elecﬁon information provided or published in English, according to the
sém_e deadlines or‘publication dates as required for English.

25.  The Coordinator shall coordinate publicity efforts with tribal president or his/her
“designee and utilize same for the traiping of poll officials and conducting voter education ;co
elderly Lakota—speakingAmerica.n Indian voters in the County.

Lakota Language Assistance

26. . Lakota language assistance shall be available at all polling places through trained
bilingual personhel who are able to understand and speak Lakota and English fluently. The
County shall consult with the tribal preéident or his/her designee to identify bilingual individuals
qualified to work at the polls. |

27 Consistent with S.lD. Coﬁij‘ied Laws § 12-15-1 and 12-15-2, at least thirty (30)
days prior to the election, the Coﬁnty Aﬁditor and Coordinator, shall recruit, hire, and assign

bilingual poll officials, including individuals to serve as a backup in the case of a cancellation, to
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provide effective language assistance to limited-English proficient, elderly American Indian
Lakota-speaking voters in each precinct on election day. The parties recognize that the County
may need to make adjustments to precinct boards by hiring and assigning additional poll
officials, within thirty (30) days prior to the election, consistent with S.D. Codified Laws § 12-
15-1 and 12-15-2. The Coordinator shall conduct oral testing of the bilingual poll officials’
language ability, in Lakota, to ensure the effectiveness-and confidence of tliose individuals.

28.  The bilingual, Lakota-speaking poll officials shall be prepared to offer to every
elderly Lakota-speaking American Indian voter, orally in Lakota and without being asked to do
so by the voter, election information contained in the English signage located inside and outside
the polling sites, the contents of the ballot, and the availability of the AutoMark electronic voting
system. Each polling place on election day shall have a bilingual poll official trained to operate.

the AutoMark electronic voting system.

Poll Official Training and Election Day Procedure
29.  Atleast seven (7) days prior to the election, at a location within the County and in
tlie Lakota languago, in addition to any requiiod Staie training, the County shall train all poll
officials and other election porsonnel prosent at the polls regaiding the following:
(a) lElection day prooedures including the identification requirement, the
contonts and issues appearing on the ballot, ‘and the necesisary signage to be posted;
(b) The requirements of Sections 4(f)(4) and 203, including the legal
obligation and implementation of that obligation to provide language assistance and election

information to elderly American Indian voters in Lakota, and the requirement that poll officials
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be respectful and courteous to all voters regardless of race, ethnicity, color, or language abilities
and to avoid inappropriate comments;

(©) The provisions of federal and state law regarding assistance to voters,
including who can assist voters, when and how.

(d)  The provisions of Section 301 of HAVA, including the requirement to
ensure an electronic voting system, such as the AutoMark, is operational in each polling place
and is accessible to persons with disabilities in a manner that provides the same opportunity for
access and participation, including privacy and independence, as for other voters; and includes a
working Lakota audio ballot;

(e) The provisions of Section 302(a) of HAVA, including having provisional
ballots available at each polling place, the circumstances in whiéh voting by provisional ballot is
appropriate, the procedures for completing a provisional ballot, the need to give provisional
voters written information that informs them of a free system by which they can ascertain
whether their vdte was counted and, if ilot, why not; and,

'€ The provisioﬁs of Section 302(b) of HAVA, including posting all HAVA-
required signs so that all voters can easily view such signs in each polling location.

In addition to the general training for poll officials, the County shall train all biﬁngual
poll officials on Lakota language election terminology, inéluding translation of the entire ballot,
voting iristructipns, infonﬁation on signs to be poSted in the polls, and other election-related
issues. Further, the County shall train é’ll bilingual poll ofﬁcials on Lakota lénguage terminology
on voting machine operation, including the operation of electronic voting systems that are

accessible for voters with disabilities. Such training shall include the use of audio, video or

15



compact disc recordings of the entire ballot in the Lakota language. A copy of all such
recordings shall be provided to each poll official at the training, along with an English language
sample ballot, and the County shall ensure that the poll officials have access to appropriate
equipment for playing the recordings during the period prior to the election. - The County shall
maintain a written record of each training session, including the date, time, location, training
personnel involved, and the names of all poll officials attended..

30.  The Coordinator and poll officials shall monitor the polls during the course of
each election to identify and record each instance in which unreasonable delays occur either in
voting or in translation. of the ballot. Where such delays occur, the (/lountyvshall take whatever
steps are necessary to ensure that such delays do not recur in future elections.

31 Poll officials in each precinct shall maintain a record of all persons who come to
the polls but are not allowed to vote in that precincf. This record shall include each Voter’s'name,
race, address, the reason the person thbught he or she was eligible to vote at that site, the reason
for not pérmitﬁng the person to Vbte, and whéther thenvoter was offered a provisioﬁal ballot.

32.  Alist of the persons not penniﬁed to vote and the reasons givén shall be provided
to the Coordinator. The Coordinator shall contact each such person who is otherwise eligible to
vote and provide an opportunity for that person to register to vote at the earliest possible time,
and create a record contaﬁm'ng the date of contact and registration, and any additional training,
publicity, or other steps that the coordiﬁator believes would be useful to prevent a similar
incident in the future. |

Yoter Registration
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33.  The County shall provide the Coordinator with necessary voter registration lists,
forms, maps and materials, and these materials shéll be maintained by the Coordinator in the
Satellite Elections Office.

34.  The contracting election official shall be available to offer assistance, expertise,
and training regarding voter registration to those employees at the voter registration agencies
designated pursuant to Section 7 of the National Voter Registration Act of 1993, (“NVRA”), 42
U.S.C. § 1973gg-5.

Absentee and Early Voting

35. - The County i;s committed to maximizing absentee voting opportunities for elderly
Lakota voters who are limited-English proficient. The Coordinator shall have an adequate supply
of absentee ballot applications and be aﬁthori_zed to deliver those applications to elderly :

-American Indiaﬁ voters and provide language assistance for their completion. The Coordinator
shall be authorized to provide language assistance to elderly American Indian voters in |
corﬁpleﬁﬁg their absentee ballots and assist in the delivery of those ballots to the U.S. Mail.

36.  The contracting election ofﬁcial shall immediately notify the Coordinator when
absentee ballot applications have been rejected and the Coordinator shall assist those persons in
coﬁectly completing a new appiication.

37. If the County conducts early voting, the County shall hire at least one trained
bilingual poll official to be presént on éite and provide an operational Vbting machine on site
during the early voting. Notice regardi1:1g the early voting dates, times, locations, and the

presence of bilingual poll official(s) and voting machine(s) with an audio ballot in Lakota, shall
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be published in the Lakota language in the manner and frequency set forth in paragraphs 18-23,
24(b) and 25, supra.

Program of List Maintenance

38.  Whenever a voter in the County is scheduled to be removed from the voter rolls
on the basis of a change of address, the name of the voter shall be given to the Coordinator. In
the event the contracting election official determines that the voter is eligible to vote, the
Coordinator shall contact that individual and offer assistance in updating that individual’s
registration.

Election Monitoring

39.  To ensure effectiveness of this Agreement, the County understands that the United

States may deploy personnel to monitor the elections conducted in the County during the life of

- the Agreement. The County recognizes the authority of the election monitors to observe all

aspects of voting conducted in the poll.s on election day, including the authority to view County
personnel providing assistance to voters during voting, except where the voter objects. Any

monitors deployed by the United States shall immédiately introduce themselves to poll officials
upon entering the polling place, and to any othér County personnel as they come to the attention

of the monitors, and provide credentials upon request.

Evaluation of the Program

40‘. The parties recognize that regular and ongoing reassessment may be necessary to
provide the most effective and efficient Election Information Program and to ensure conﬁpliance
with the Voting Rights Act and the Help America Vote Act. The County shall evaluate the

Pfogram after each election to determine which a{eas are functioning well, those that need
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improvement, and how to implement needed improvements. Thé United States s-hall provide
similar input to the County after each election, and be available to confer regarding adjustment
and changes to the Pfogram. The Program may be adjusted at any time upon joint written
agreement of the parties, and subject to the preclearance requirements of Section 5 of the Voting

Rights Act of 1965, as amended, 42 U.S.C. § 1973c.

Record Keeping and Renortimz Requirements

41.  Throughout the duration of this Agreement, the County shall maintain at the office
of the contractiﬁg election official and the Satellite Elections Office, written records of all actions
taken pursuant to this Agreement, all written and audio materials produced, and statistical
records, includiné but not limited to:

(a) Voter Registration — The total numbers of registered voters and new registrations

by precinct on a monthly basis, including where and by whom they were registered, including
voter registration agencies;

(b) Voters Removed from Voter Rolls - During each list maintenance period, by

precinct: the total number of voters removed from voter rolls for failure to vote and date of
removal; the total number of voters reinstated by returning post cards and dates of reinstatement;
and the total number of voters validated by other means;

. AN
(c) Absentee Voting - For each election, per precinct: The total number of mail

requests for absentee ballots and number of absentee votes cast pursuant to mail requests; the
total number of absentee or early voting ballots cast in person at the office of the contracting

election official; and
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(d)  Publicity - For each election, the date, time, place and substance of each: radio;
written publication and posting; presentation by the Coordinator, including the occasion for the
presentation and the approximate number of persons in aﬁendance; instance in which an election-
related recording was played, including the occasion for same and the approximate number of
persons in attendance.

42.  The County shall also maintain and produce copies, if requested by the United
States, of these records, recordings and papers, along with ali other records related to voter
registration and acts requisite to voting, as otherwise required by federal law.

43.  Throughout the duration of this Agreement, at least 30 days before each County-
administered election, the County, shall provide to counsel for the United States:

(@ the name,‘address, and precihct designation of each polling place;

(b)  the name and tiﬂc of each poll official app;)inted and assigned to éerve at
each precinct;

(© a designation of which poll officials are fluent in English and Lakota;

(d copies of all signs and written information provided at polling places; and,

(e) copies of all recdrded audio translations of notices, ballots or other
election-related information to be used by the County or any other entity,
and a schedule of the expected dates and times for broadcasting or
dissemination of the information contained therein.

Tl"le County shall promptly supplement this information as any changes develop or new
information is received. Within twenty-one (21) days after each such election, the County shall

provide to counsel for the United States any updated report regarding changes in these items as
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well as information about all complaints the County received at the election regarding language
or assistance issues, by electronic mail to counsel of record, facsimile, or express mail to the
following address:

[Counsel of Record] -

Voting Section, Civil Rights Division

United States Department of Justice

1800 G Street, N.W., Room NWB-7254

Washington, D.C. 20006

Facsimile: (202) 307-3961

The United States is willing to supply its billing number for express mail to the County
for transmittal of information in this manner. Any other notice to the United States shall be
conducted in this same manner.

Notice or other transmittal of information to the County by the United States shall be sent
by electronic mail to counsel of record, facsimile, or express mail to the following address:

[Counsel of Record]’

Fall River County State’s Attorney

906 N. River St.

Hot Springs, SD 57747

Facsimile: (605) 745-3855
The parties shall notice each other of any change in the above addresses within ten (10) days of
said change.

44, ' For the life of the Agreement, the County shall compile a Quarterly Report of the
efforts taken pursuant to this agreement during the preceding three months, an assessment of the
effectiveness of each phase of the Program, and a recommendation of the steps to be taken, if

any, to improve the participation of elderly, limited-English proficient voters. Copies of the

report shall be provided to the United States and the tribal president or his/her designee.
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Other Provisions

45.  Nothing in this Agreement changes, limits, or absolves the responsibilities and
obligations of the County under Section 5 of the Voting Rights Act of 1965, as amended, 42
U.S.C. § 1973c, to obtain preclearance of all changes éffecting voting before implementation, or
under any other federal law. The County shall promptly submit all proposed changes, affecting

Vvoting for review under Section 5 of the Voting Rights Act.

46.  Defendants shall, within twenty (20) days after entry of this Agreement, submit to
the Attorney General for administrative review under Section 5 of the Voting Rights Act, the
voting changes occasioned by this Agreement.

47.  This Agreement is final and binding between the parties and their successors in
office. It shall remain in effect through February 28, 2013.

48.. This agreement is m.adehwith the understanding that this ié the beginning of a
positive working relationship between the parties which shall continue in the future to ensure that
each successive election is better than the last. The United States agrees to provide written
feedback regarding any concerns it has §vith the County’s implementation of the terms of this
Agreement. The parties shall then confer in an attempt to resolve those concerns. The County
shall be given a reasonable opportunity to cure those concerns. Both parties to the agreement are
committed to making this relationship suécessful.

49.  If the United States concludes that the County or its agents are in substantial and
material breach of this agreement, upon notice by the United States, the County shall have thirty
(30) days to cure the alleged breach. Prior to filing any action in federal court to enforce the

terms of the agreement herein, the County’s designee(s) and the United States’ designee(s) shall
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meet face-to-face to resolve any disagreements and/or disputes concerning such breach. In the
event the alleged breach is not cured, the United States reserves the right to file an enforcement
action in federal court.

50.  Nothing in this agreement shall be construed so as to place personal liability upon
any Shannon County official, Fall River County official, poll official, contracted agent,
contracted election official, and or any election official in their personal capacity.

51.  The parties recognize that the program outlined herein will receive funding
through HAVA reimbursement from the South Dakota Secretary of State’s Office as described in

Attachment B,
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Agreed to this 23 day of April, 2010

AGREED AND CONSENTED TO:
For the Plaintiff, : For the Defendants,
UNITED STATES OF AMERICA: SHANNON COUNTY, et al.:
ERIC H. HOLDER JR. ﬂ o W
~ Attorney General /m I NUE / S G
‘ CONNIE WHIRLWIND HORSE
THOMAS E. PEREZ Chair, Shannon County Commissioners
Assistant Attorney General
Civil Rights Division - .
BRENDAN V. JOHNSON M/ <
United States Attorney SUE GANIJE
DIANA RYAN Shannon County Auditor
Assistant United States Attorney
District of South Dakota 906 N. River Street
P.O. Box 2638 : ' Hot Springs, SD 57747
Sioux Falls, SD 57101-2638 ' Ph: (605) 745-3996

Facsimile; (605) 745-6835
sue.ganj e(@state.sd.Lls

I - ' 'ék\ﬁmk\—/\.

T. CHRISTIAN HERREN JR.
TIMOTHY F. MELLETT
SARABETH DONOVAN
JARED M. SLADE
Attorneys, Voting Section
U.S. Department of Justice
Civil Rights Division

950 Pennsylvania Avenue, NW, NWB 7254
Washington, D.C. 20530
Telephone: (202) 305-2552
Facsimile: (202) 307-3961
sarabeth.donovan@usdoj.gov
jared.slade@usdoj.gov
Attorneys for Plaintiff

United States of America
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MEMORANDUM OF AGREEMENT
Between the United States of America and Shannon County, South Dakota

- ATTACHMENT A

Shannon County, South Dakota, Election Information Program
Yoting Rights Coordinator (VRC) Duties/Timetable for Elections:

“June 8, 2010 and November 2, 2010
June 5, 2012 and November 6,2012

Primary Election June 2010:

April

Third week in April:
- County Commissioners and/or County Auditor will interview applicants and hire a
VRC no later than April 23, 2010.

Last week in April:
- Attend training session in Hot Springs with County Auditor related to election

procedures generally, duties of the VRC, and the requirements of the Memorandum of
Agreement.

- Contact the Secretary of State to obtain their Lakota translations of the ballot, and the
voter registration notice. Upon receipt of that information, begin duplicating those
translations on tapes or other appropriate media for use by KILI radio and outreach
efforts, as set out in paragraphs 18-25 of the Agreement.

- Begin translations of procedures and information set out in paragraphs 24(a) and (b) of
the Agreement in the manner set out in paragraphs 18-25 of the Agreement.

- Begin preparing the dissemination directions and packets for KILI radio to eventually
accompany the translations.

- Send letter to the Tribal President or her designee requesting a list of names of potential
bilingual Lakota-speaking poll officials for election day. ‘

- Request KILI radio to publicize the County’s hiring of the Coordinator, including his or
her name and duties related to elderly, Lakota-speaking voters, and to advertise for -
bilingual Lakota-speaking poll officials.

‘First week in May:

- Create and/or update translations and record them on tapes, along with those received
from the Secretary of State. Translations should include that information contained in
paragraph 24 of the Agreement, and in the manner described in paragraphs 18-25 of the
Agreement. . _

- Schedule elderly meetings to attend the second and third weeks in May.

- Finalize and send dissemination directions/packets/applicable translations to be sent to



KILI radio of all translated information, including advertisements about the
Coordinator’s presence at elderly meetings during the second and third weeks in May to
present election information and assist with absentee voting, and the need for bilingual
poll officials. ‘

- Begin recruiting bilingual poll officials including meeting with Tribal President or
designee, coordinating with Shannon County commissioners, and advertising on KILI
radio.

- Assist elderly Lakota-speaking voters in filling out registration applications, absentee
ballot applications and absentee ballots. 4

Second week in May

- Conduct one (1) elderly-focused meeting per tribal district (6 total meetings) to present
election information in Lakota, including: absentee ballot procedures; assistance in
completing absentee ballot applications; assistance in filling out absentee ballots; dates of
primary election; offices on ballot; the identification requirement; the presence of
bilingual poll officials at the polls to provide Lakota language assistance; the availability
of Lakota audio on voting machine; and provisional ballot information, etc.

- Confirm that publication packets have been received by KILI Radio and that
publications are on track according to the Agreement, particularly regarding absentee
voting, the upcoming elderly meetings to be attended by the Coordinator, the date of the
election, and the presence of bilingual poll officials at the polls.

- Finalize bilingual poll official recruitment and hiring, including a list of backup
bilingual poll officials.

- Prepare for bilingual poll official translation training.

- Third Week of May:
- Conduct one (1) elderly-focused meeting per tribal district (6 total meetings) to present

election information in Lakota, including: absentee ballot procedures; assistance in
completing absentee ballot applications; assistance in filling out absentee ballots; dates of
primary election; offices on ballot; the identification requirement; the presence of
bilingual poll officials at the polls to provide Lakota language assistance; the availability
of Lakota audio on voting machine; and provisional ballot information, etc.

- Continue to finalize b111ngua1 poll officials and prepare for bilingual poll official
translation training. :

- Ensure that KILI Radio is broadcasting accordlng to the agreement, with particular
emphasis on the contents of the ballot, absentee voting and the presence of bilingual poll
officials at the polls. ‘

Last full week of May: -

- Continue outreach to elderly Lakota—speakmg voters regarding polling places, hours the
polls are open, the presence of bilingual poll officials at the polls on election day to
provide Lakota language assistance and the names of those officials, and the contents of
the ballot.

- Train bilingual poll officials on the Lakota translation of the entire ballot content and




June

election procedures, how to provide effective Lakota language assistance at the polls, and
how to assist elderly Lakota-speakers in using the voting machines.

- Ensure that KILI Radio is broadcasting the absentee voting and other election
information according to the Agreement.

Anytime during the Month:

- Maintain regular office hours in satellite elections office when not making field visits to
provide elderly Lakota-speaking Voters with election information, and absentee voting
assistance.

- Keep reports up to date.

Full Week Prior to Election Day:
- Maintain regular office hours in satellite elections office when not making field visits to

provide elderly Lakota-speaking voters education, information, and absentee voting
assistance.

- Assist elderly Lakota-speaking voters in filling out absentee ballots.

- Ensure that KILI Radio is broadcasting the absentee voting and other election
information according to the Agreement.

Election Day' : ‘
- Visit polling places to ensure that bilingual poll officials are present and engaged with

voters providing election information in Lakota, and that other procedures are in place,
including voting machines are operational, provisional ballots and verification
information is available and being used, and signage is properly posted.

Week After the Election£

© - Compile Post-Election Report.

General Elections November 2010 and 2012:

July

t

- Attend training sessions in Hot Springs with County Auditor (training on: election
procedures generally; duties of the Coordinator; and requirements of Memorandum of
Agreement.

- Meet with Tribal President or designee to identify opportunities to disseminate election
information to elderly Lakota—qpeakmg county residents.

August

Anytime durlng the Month: .
- Attend 2 elderly-focused meetings per tribal dlstr1ct (12 total meetmgs) to present



election information in Lakota, including: registration procedures; registration deadlines;
assist in filling out registration applications; dates of primary election; and the presence
of bilingual poll officials at the polls. Inquire as to suggestions for bilingual poll
officials.

- Keep reports up to date.

First Two Weeks In August:
- Create/Update translations and record them on tapes. Translations should include that

information contained in paragraph 24 of the Agreement, and in the manner described in
paragraphs 18-25 of the Agreement.

- Start recruitment of bilingual poll officials including meeting with Tribal President or
designee and coordinating with Shannon County commissioners.

Last Two Weeks in August:
- Prepare dissemination directions/packets/applicable translations to be sent to KILI

radio; these should include registration and absentee voting procedures and deadlines,
along with other information defined in the Agreement.

September

Anytime during the Month

- Attend 2 elderly-focused meetings per tribal district (12 total meetings) to present
election information in Lakota, including: registration procedures; registration deadlines;
assistance in filling out registration applications; absentee ballot procedures; assistance
with completing absentee ballot applications; dates of primary election; offices and
propositions on the ballot; the availability of bilingual poll officials at the polls; and the
availability of a Lakota audio ballot on the voting machine.

- Continue recruitment of bilingual poll officials.

- Keep reports up to date. ’

- Ensure KILI Radio is broadcastmg 1nformat10n as set forth in the Agreement throughout
the month. :

First Week of September: _

- Obtain translations from Secretary of State and put translations on tapes.

- Confirm that publication packets have been received by KILI Radio and that all is on
track for publication according to the Agreement.

Qctober'

Anytime during the Month: :
- 2 elderly-focused meetings per tribal district per month (12 total meetings) to present
election information in Lakota, including: absentee ballot procedures; assistance in
completing absentee ballot applications; assistance in filling out absentee ballots; dates of
primary election; offices and propositions on ballot; the identification requirement;.
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presence of bilingual poll officials at the polls; the availability of Lakota audio on voting
machine; and provisional ballot information, etc.

- Assist elderly Lakota-speaking voters in filling out absentee ballot applications and
absentee ballots.

- Maintain regular office hours in satellite elections office when not making field visits to
provide elderly Lakota-speaking voters with election information, and absentee voting
assistance.

- Keep reports up to date.

- Ensure KILI Radio is broadcastmg information as set forth in the Agreement throughout
the month.

First Week of October (2010, 2012):
- Finalize bilingual poll official recruitment and hiring, including a list of backup
bilingual poll officials.

Second Week in October (2010); Second and Third Weeks of October (2012):
- Prepare for bilingual poll official translation training.

Third Week of October (2010); Fourth Week of October (2012):

- Outreach to elderly Lakota-speaking voters regarding polling places, hours the polls are
open, the presence of bilingual poll officials at the polls on election day to provide
Lakota language assistance and the names of those officials, the contents of the ballot.

- Train bilingual poll officials on translation of the entire ballot content including offices,
parties, and propositions; training Lakota language assistance on procedural issues; and
training on how to assist elderly Lakota-speakers in using the voting machines.

- Ensure that KILI Radio is broadcasting the absentee votmg and other election
information according to the Agreement.

November

Full Week Prior to Election Day:
- Maintain regular office hours in satellite elections office when not making field visits to

provide elderly Lakota-speaking voters education, information, and absentee voting
assistance. '

- Assist elderly Lakota-speaking voters in filling out absentee ballots.

- Ensure that KILI Radio is broadcasting the absentee voting and other election
information according to the Agreement.

Election Day:
- Visit polling places to ensure.that bilingual poll officials are present and engaged with

voters providing election information in Lakota, and that other procedures are in place,
including voting machines are operational, provisional ballots and verification
information is available and being used, and signage is properly posted.



Week After the Election:
- Compile Post-Election Report.

Primary Election June 2012: .

February

March

April

- Attend three training sessions in Hot Springs with County Auditor (training on: election
procedures generally; duties of the Coordinator; and requirements of Memorandum of
Agreement).

- Meet with Tribal President or designee to identify other opportunities to disseminate
election information to elderly Lakota-speaking county residents.

Anytime during the Month:

- Attend 2 elderly-focused meetings per tribal district (12 total meetings) to present _
election information in Lakota, in¢luding: registration procedures; registration deadlines;
assist in filling out registration applications; dates of primary election; the presence of
bilingual poll officials at the polls. Inquire as to suggestions for bilingual poll officials.
- Keep reports up to date.

First Two Weeks In March:

- Create translations and record them on tapes. Translations should include that
information contained in paragraph 24 of the Agreement, and in the manner described in
paragraphs 18-25 of the Agreement.

- Start recruitment of bilingual poll officials including meeting with Tribal President or
designee and coordinating with Shannon County commissioners.

Last Two Weeks in March:

- Prepare dissemination directions/packets/applicable translations to be sent to KILI
radio; these should include registration and absentee voting procedures and deadlines,
along with other information defined in the Agreement.

Anytime during the Month: .

- Attend 2 elderly-focused meetings per tribal district (12 total meetings) to present
election information in Lakota, including: registration procedures; registration deadlines;
assistance in filling out registration applications; absentee ballot procedures; assistance
with completing absentee ballot applications; dates of primary election; offices on ballot;
the availability of bilingual poll officials at the polls; and the availability of a Lakota
audio ballot on the voting machine.




E

- Continue recruitment of bilingual poll officials.

- Keep reports up to date.

- Ensure KILI Radio is broadcasting information as set forth in the Agreement throughout
the month. ‘

First Week of April:
- Obtain translations from Secretary of State and put translations on tapes.

- Confirm that publication packets have been received by KILI Radio and that all is on
track for publication according to the Agreement.

Anytime during the Month:

- 2 elderly-focused meetings per tribal district per month (12 total meetings) to present
election information in Lakota, including: absentee ballot procedures; assistance in
completing absentee ballot applications; assistance in filling out absentee ballots; dates of
primary election; offices on ballot; the identification requirement; presence of bilingual
poll officials at the polls; the availability of Lakota audio on voting machine; and
provisional ballot information, etc.

- Assist elderly Lakota-speaklng voters in filling out absentee ballot applications and
absentee ballots.

- Maintain regular office hours in satelhte elections office when not makmg field visits to
provide elderly Lakota-speakmg voters with election 1nformat10n and absentee votmg
assistance.

- Keep reports up to date.

- Ensure KILI Radio is broadcasting information as set forth in the Agreement throughout
the month.

- First Week of May:

- Finalize bilingual poll official recruitment and hiring, including a list of backup
bilingual poll officials.

Second and Third Weeks of May:
- Prepare for bilingual poll official translation training.

Last full week of May:

- Outreach to elderly Lakota-speakmg voters regarding pollmg places hours the polls are
open, the presence of bilingual poll officials at the polls on election day to provide
Lakota language assistance and the names of those officials, the contents of the ballot. .
- Train bilingual poll officials on the Lakota translation of the entire ballot content and
election procedures, providing Lakota language assistance at the polls, and how to assist
elderly Lakota-speakers in using the voting machines.

- Ensure that KILI Radio is broadcasting the absentee voting and other election
information according to the Agreement. .




June

Full Week Prior to Election Day:
- Maintain regular office hours in satellite elections office when not making field visits to

provide elderly Lakota-speaking voters education, information, and absentee voting
assistance.

- Assist elderly Lakota-speaking voters in filling out absentee ballots.

- Ensure that KILI Radio is broadcasting the absentee voting and other election
information according to the Agreement.

Election Day: :
- Visit polling places to ensure that bilingual poll officials are present and engaged with

voters providing election information in Lakota, and that other procedures are in place,
including voting machines are operational, provisional ballots and verification
information is available and being used, and signage is properly posted.

Week After the Election:
- Compile Post-Election Report.




MEMORANDUM OF AGREEMENT
Between the United States of America and Shannon County, South Dakota

ATTACHMENT B
: [ﬁThls message was sent W|th high importance. : . j
t:-iamei Sue ) o
~ From; Headles, Jennifer ' Sent: Fri 2/25/2010 3:08 PM
oo Xos ... . Nicklwilson@state.sd.us; adele.enriohi@state.sd,us; cindy, Jongbrake@state,sd.uis;, dAwn SALler@sEte.sds;

i jerry. schwartlng@state.sd us; kathleen, ﬂakus@state sd.us; meauditor@sbte.net; sandra.raap@state.sd.us;
sue.ganje@state,sd.us; susan.williams@state.sd.us
Ce: Nelson, Chris (SOS); Bray, Teresa; Warne, Kea; Trapp, Debbie
Subject: L.akota Language Assistance Reimbursement
Attachments:

+ Dear Auditors;

Secretary of State Chris Nelson has authorized relmbursement from a county's Title Il HAVA state heid account for
the following expenses related to Lakola language assistance:

Translation of election materials in audio format (SDCL 12-3-8).

AutoMARK Lakata expenses (no change from current praclice),

Broadeasting election notices and information in Lakota.

Training interpreters in election procedures.

Providing interpreters at poliing places,

Providing oversight of interpreters and use of AutoMarks containing Lakota audlo.

Providing interpreters for absentee voting.
A coordinator for Lakota language assistance. A coordinator would provide oversight to ensure

' comphance with Lakota language requirements.

PNOOL o

" Each county wili datermine how to best meet the Lakota language requirements of the Vating Rights Act. Your

caunty may not have expenditures in all eight categories, Individual counties will also determine whether to request
Title Ul reimbursement for allowable Lakota expenditures or pay for the expenses with county general funds.

Reimbursement requssts would be placad on line 17 as SOS approved praject 17-12 (Lakota Language
Assistance) on the HAVA Titie Il Reimbursement Form, -

(fyou have any questicns please [et me know.

: Thank'you

Jannifer Headleo

Help America Vote Aat Cocrda.nator

Office of South Dakota Sewretary of sta.ta
500 East Capitol Ava, Ste 204

Pierre, 8D 57501

Phona! (605) 773-5003 Fax: (605)773 ~-6580
Webpage: http://www.sdsos.gov
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