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UNITED STATES DISTRICT CO URT

DISTRICT OF NEVADA

-000-

UNITED STATES OF AM ERICA,

Plaintiff, CASENO.

PLEA MEMùRANDUM

PATRICK BERGSRUD,

Defendant.

The United States of America, by and through Charles G. La Bella, Deputy Chief, and

M my Ann M ccarthy, Trial Attomey, U.S. Depnrtment of Justice, Criminal Division, Fraud

Section, the defendant, PATRICK BERGSRUD, and the defendartt's attorney, Tom Ericsson,

submit this plea memorandum.

The United States and the defendant have reached the following plea agreement, which is

not binding on the court:

1. GROUPPLEAY ACKAGE PLEA AGREESœ NT

n is agreement is contingent on at lemst five (5) of the thirteen (13) co-defendants,

ROSALIO ALCANTAR, ROBERT BOLTEN  GLENN BROW N PAUL CITELLI,

M ICHELLE DELUCA, CHARLES HAW KINS, SAM I ROBERT HINDIYEH, BltlAN

JONES, LISA KIM , M ORRIS M ATTINGLY, ARNOLD M YERS, ANTHONY ROY

k
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j ''

l W ILSON, and JEANNE W INKLER successfully enterilzg their guilty pleas together with

2 Defendant PATRICK BERGSRUD, and that a11 pleas are accepted by the Court. I

3 A. The Plea : 1
. 14 1 

. Defendant will plead guilty to Cotmt One of the information, clmrging Defendard j
E p

5 with conspiracy to commit wire and mail fraud, in violation of Title l8, United Shates Codes :' i
. ;
'

t6 Secéon 1349, Defendant also agrees to pay restitution and to the forfeiture of the property set forth 4
é:;!y

' 

!

7 in Z is Plea M emorandum , !
r .

8 B. Additional Cllarzes ( E
( '9 2

, The United States Department of Justice, Crirainal Division, Fraud Section apees t
' 

:
the District of Nevada against the defendant relating to or l10 to bring no additional criminal charges in

l l arising from the offense charged in the infonuation, except for any crime of violence and any crime
. q

; ' 12 llnknown to the Fraud Sedion before the time the parties sign this Plea M emoralldum.
');

13 C. Sentencine Guideline Calculations ..) 
.

'
, .

4 l 3. Defendant understands tlzat the court is required to consider tlw United States1
l

l 5 Sentencing Guidelines (CCU.S.S.G.'' or ttsentencing Guidelines'') among other factors in .
. i !

16 ddermining the defendant's sentence. Defendant understands tlzat the Sentencing Glzidelines are ',
1

17 advisory, and that after considerhlg the Sentencing Guidelines, the Court m ay be free to exercise its :
. !

;

'

18 discretion to impose any reasonable sentence up to the maximum set by statute for the crime of I
i

l 9 colwiction. I
i

2 o . 4, n e parties agree that the following calculations of the Unhed States Sentencing !
. I2 l'
. Guidelines (2010) apply for the group: !
I . I

2 2 I Base Offense Level 1
(U.S.S.G. j2B1.l(a)): 7 1i 

I23
iSophisticated Means I

2 4 (U.S.S.G, j2B1. 1(b)(9)(c)): 2

2 5

2 6 INTENTIONALLY LEFT BLAXK 'j
.7

2 7
' 

g1
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l The parties ag'ee that the loss caiculation will be calculated on an individual basis, with r
2

2 Defendant BERGSRUD'S loss calculated as follows:

3 Loss Amount of $200,000 to $400,000
(U.S.S.G. j2B1.l(b)(1)(G)): 12

4 .
TOTAL 2 1 f

5 . ï
5. Acceptance of Responsibility: Pursuant to U.S.S.G. j3El .l(a), the United States 7

 6
, will recommend that the defendant receive a 2-level adjustment for acceptance of rexsponsibility
i p

unless defendant (a) fails to make a complete factual basis for the gtzilty plea at the time it is
8 1. 

' '

entered; (b) is tmtndhful with the Court or probation officers in any respect, including without '
9 1

limitation, tinancial information; (c) denies involvement in the offense or provides conflicting 1
10 r

statements regarding defcndant's involvement; (d) attempts to withdraw the guilty plea; (e)
11

enzagps in criminal conduct', (9 fails to appear in court; or (g) violates the conditions of
J. :) - -

defendant's pretrial release conditions.
l 3

6. Pursuant to U.S.S.G. j3E1 .1(b), the United States will, in its sole discretion, make
1 4

a motion for an additional l-ievel adjustment for acceptuce of rtxsponsibility prior to sentencing if1 
.15

the defendant timely notities the United Statcs of the defendant's intention to plcad gtzilty, thereby
l 6

permitting the United States to avoid preparing for trial and allowing for the em cient allocation of
17 .

I'CSOUrCeS. .

l 8' 

7. The United States will make a recommendation that the defendant receive a l -
19

level downward adjustment from the defendant's base offense level for Defendant PATRICK
2 0

BERGSRUD and at least four (4) otber co-dcfcndants' group plea pursuant to Title 1 8, United
2 l

States Code, Section 3553(b), on the condition that the co-defendants' change of pleas are entered
2 2

and conditionally accepted by the Court on or before the defendam 's sentencing hearing. If less '
2 3 '

than jive (5) defendants enter gllilty pleas, the Government will not make any motion for a group
2 4

plea downward departure.
2 5

8. The United States will make a rccommendation that the defendant receive a 2-
2 6

1 . '
I2 7

. 3
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l level downward adjustment from the defendant's base offense level for Defendant PATRICK

2 BEROSRUD and at least eleven (1 1) other co-defendants' group plea pmsuant to Title 18, United

3 States Code, Section 355308, on the condition that the co-defendants' change of pleas are entered

4 and conditionally accepted by the Court on or before the defendant's sentencing hearing.

5 9. The United States will make a recommendation that the defendant receive a 3-

6 level downward adjustment from the dcfcndant's base offense level for Defendant PATRICK

7 BERGSRUD and at least seventeen (17) othef co-defendants' group plea pursuant to Titlc l8,

8 United States Code, Section 3553(13), on the condition tilat the co-defendants' change of pleas are

9 entered and conditionally accepted by the Court on or before the defendant's sentelzcirlg hearing.

10 The defendant acknowledges that no more tIIa!I a total of 3-levels will be recommended for a group

1 l plea reduction.

12 l0, Defendant's Criminal History Category will be determined by the cotut.

13 D. Other Sentencine M atters

l 4 11. The parties agree that the Sentencing Guideline calculations are based on

15 information now known and could change upon investigation by the United States Probation

l 6 Oftice. It is possible that factors unknown or unforeseen by the partics to the Plea M emorandum
i

'17 may be considered in determining the offense level, specitk ofrense chamcteristics, and other

18 related factors. In that event, the defendant will not withdraw his plea of glzilty. Both tlle

19 defendant and the United States are free to! (a) supplement the facts by supplying relevant

2 0 fnformation to the United States Probatfon Offce and the Court, and (b) correct any and ali factual

2 l inaccuracies relating to the calculation of the sentence,

2 2 The stipulations in this Plea M emorandlfm do not bind either the United States

2 3 Probation Office or the Court. Both Defendant and the United Sttes are free to: (a) supplement

2 4 the faots by supplying relevant information to the United States Probation Oftice and the Court,

2 5 and (b) correct any and al1 factual inaccuracies relating to the calculation Qf the sentence,

2 6

2 7
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. 1

l11 E. Fines and Special Assessment1

2 13. Dcfendant agrees that the Court may impose a fine due and payable immediately '

3 upon Sentencing.

4 I l4. Defendant will pay the special assessment of $ l00 per cotmt of conviction at the

5 time of sentencing.

6 F. Restitution
L

7 15. Defendant agrees to make full restitution to the victims of the offense, in this case :

8 the homeowners' associations described below in Section IV. Defendant understands artd agrees

9 that this amount could be as much as $369,252.76, which is the acmal loss attributed to his

l 0 condominium units at Vistana and Chateau Nouveau, plus the am ount he helped to withdraw from

:. l the Vistarla HOA construction defect settlement account mitms those funds already recovered by

12 law enforcement, plus the amount of money or things of value he received for llis participation in

l 3 the scheme. ln return for Defendant agreeing to make restitutionm the United Sotes agrees not to '

1 q bring any additional charges against the defendant for the conduct giving rise to the relevant

15 conduct. Defendant understands tlzat any restihdion imposed by the Court m ay not be discharged @

l 6 in whole or in pazt in any present or ftlture bnnk-nlptcy proceeding. ' ;
;

17 G. Forfeiture
:

18 16. 'Fhc parties agree that the government will not request that the Court require

19 Defendants to pay forfeiture in addition to restittdion. However, should the Court nevertheless

2 O order that Defendants shall pay forfeiture, thc govemment agrees that such amotmt shall be the

2 1 actual loss attributed to his condominium units at Vistana and Chateau Nouveau, plus the am ount

2 2 he helped to withdraw from the Vistana HOA construction defect settlement account minus those

2 3 funds already recovered by 1aw enforcement, plus the amount of money or things of value he '

2 4 received for his participation in the scheme, alld no event more than $369,252.76. It1 the event of

2 5 any order by thc Court that Defendant shall pay forfeiture, the Defendant knowingly and

2 6 voluntarily agrees to the following:

2 7

5

Case 2:12-cr-00113-JCM-VCF   Document 56   Filed 05/31/12   Page 5 of 18



l a. to abandon Or to forfeit the property to the United States;

2 b. to relinquish all right, title, and interest in the property;

3 c. to waive his right to any abandonment proceedirfgsj any civil administratfve '

4 forfeiture proceedings, any civil judicial forfeimre proceedings, or arly criminal forfeiture '

çc ', f' tile roperts :5 proceedings ( proceedings ) o p

6 d, to waive service of process Qrany and a1l documents iiled in this action or Imy

7 proceedings concerning the propcrty arlsing from the facts arld circumstances of thîs case; .

8 e. to waive any further notice to the defendant, the defendant's agents, or the

9 defendant's attorney regrding the abandonment or the forfeiturc and disposition of the property;

l 0 ' ' f. not to file any claim , answcr, petition, or other documents in any proceedings

l 1 cencem ing the property;

12 g. to waive the statute of limitztions, the CAFRA requirements, Fed. R. Crim. P. '

13 7(c)(2), 32.2(a), and 32.20943), and tl'le constimtional due process requkements of any I

14 abandonment proceeding or any forfeitare proceeding concerning the property;

15 h. to waive the defendant's right to a july trial on the forfeiture of the property; ;

1 6 i. to waive (a) al1 constittltional, legal, alld equitable defenses te, (b) any .

l 7 constitutional or stattttory doubie jeopardy defense or claim conceming, and (c) any claim or

l 8 defense under the Eigbth Amendment to the United States Constitution, including, but not limited
g'

191 to, any olaim or defense of excessive fine in any proceedings concerning the property; and 1.
2 O j. to the entry of an Order of Forfeiture of the property to the United Statcs,

2 1 17. Defendant lcnowingly and voluntarily agrees and understanm  the abandonrnent,

22 the civil adminiskative forfeiture, tlze civiljudioial forfeiture, or the criminal fodkimre of the
2 3 property shall not be treated as satisfaction of any assessment, t'ine, restitution, cost of ' .

'

2 4 imprisonment, or any other penalty this Court m ay impose upon the Defendant in addition to the (:

2 5 l abandonment or the forfeiture.

2 6 . .
;

27

6
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I
' j

l
. à .. !i E i

' ! j:
E

 j
:
, l 1 H. W aiver of Appeal

1!
 2 1 8. In exclmnge for the concessions znade by the United Sâtes in this Plea S
 . @
 3 M emorandum

, 
Defendant knowingly and expressly waives the right to appeal any sentence that is :

E 4 imposed within the applicable Sentencing Guideline range as calculated by the Court, further
. ;
: 5 aives the right to appeal the marmer in wllich that sentence was determined on tlae ground.s set .h

W

 h
 . 6 forth in Title l 8, United Stateg Code, Stction 3742, and further waives the right to appeal any other r

;

7 aspect of the conviction or sentence, including arly order of restitution and forfeiture. Defendant '

8 resen'es only the right tch appeal any portion of the sentence that is an upward departure from the

 9 applicable Scntencing Guideline range calculated by the Court.

10 19. Defendant also waives a11 collateral challenges, including any cliims under 28

l 1 U.S.C. j 2255, to the Defendant's ccmvictitm, sentence and the proccdure by which the Coul't .

12 q adjudicated guilt and imposed sentence, except non-waivable claims of ineffective assistance of

13 counsel. .

14 1. Addititmal Prontises. Asreement:v and Cendititms

l 5 20. In exchange for the United States ehtering into this Plea M emorandum, Defendant

1' 6 agmes that (a) the facts set forth in Section IV of thi8 Plea Memorandum shall be admissible

l 7 against the Defendant under Fed. R. Evid. 801(d)(2)(A) in the following circumstances; (i) for any .'

18 purpose at sentenoing; and (ii) in any subsequent proceeding, including a trial in the event thc

19' Defendant does not plead guilt'y or withdraws the Defendant's guilty plea, to impeach or rebut any

20 evidence, argument or representaticn offered by or on the Défendant's behalt and (b) the

2 1 Defendant expressly waives any and a1l rights under Fed. R. Criminal P. 1 1(9 and Fed. R, Evid.

2 2 410 with regard to the facts set lbrth in Section I'V of the Ptea M em orandum to the extent set forth

2 3 above.

2 4 2 l . The pm ies agree tbat no promiszs, agreements, and conditions have been entered

2 5 into other than those set forth in this Plea M emorandum, and will not be entered into unicss in

2 6 writing and signed by a1l parties,

2 7

7

l
j '
l

1
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t J. Limitatiens

2 22. This Plea M emorandum is limited ttl the Criminal Division of the United States

3 Depallment of Justice and cannot bind any other federal, state or local prosecuting, administrative,

4 or regulatory authority, But, this Plea M emorandum does not prohibit the United States through

5. any agency thereof, the Criminal Division of the United States Department of Justice, or any third
1

6 party from initiating or prosecuting any civil proceeding directly or indirectly involving the

7 Defendant, hlcluding but not limited to, groceedings under tlle False Claims Act relating to

8 potential civil monetanr liability or by the Internal Revenue Service relating to potential tax

9 liability,

10 K. Ceoperation

1 1 23, Defendant agrees, if requested by the United States, to provide complete alld

l 2 tfuthftzl information and testimony concerning Defendant's knowledge of a11 other persous who are

13 committing or have committed offenses against the United States or any state, and agrees to

11 cooperate fully with the United States in the investigation and prosecution ofsuch persons.

15 24. In the event the government deoides in its sole discretion that the assistu ce
1.

l 6 provided by Defendant mnounts to çtsubstantial assistance'' pursuant to U.S.S.G, j 51tl .1, the

l 7 United States will timely tile a motion for downward departure from the applicable Sentencing

l 8 Guideline calculation. The Ceul't has the sole (liscreticm te grdant such a motion.

l 91 . Defendant agrees that a motion for downward departure based on substantial

2 0 assistance shall not be made under any circumstances unless Defendant's cooperation is deemed to

2 1 be substantial assistance by the government. 'I'he United States has made no promise, imptied or

2 2 otherwise, that Defendant will be granted a depm ure for substantial assistance, Further, no

2 3 promise has been made that such a motion will be made even if Defendant complies with the terms

2 ( of this Plea M emorandum in all respects but has been unable to provide substantial assistance as

2 5 ddennined in the sole discretion of the government.

2 6

2 7

8
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l j 26. The United States agrees to consider the totality of the circumstances, including
2 but not lim ited to, the following factors, in detennining whetber, in the sole discretion of the

3 government, Defendant has provided substantial assistance whioh would merit a motion by the

4 United States for a downward departure from the applicable Guideline:

5, The United States' evaluation of the signiticance and usefulness of Defendant's

6 assistanoe',

7 b. The truthfulness, completeness, and reliability of any intbrmation or testimony

8 provided by Defendant;

9 c. The nature and extent of Defendant's assistance;

1 0 d. The truthfulness and completeness in disclosing and bringing to the attention of

11 the Government a11 crimes whioh Defendant has committed and all administrative, civil, or

l 2 criminal proceedings, investigations, and prosecutions in'which he has been or is a subject, target,

1 :? party, or witness;

l 4 e. The truthftzlness and completcncss in disclosing and providing to the Governmeut,

l 5 upon request, ariy document, record, or other evidence relating to matters about which the

l 6 Government or ally designated law enforcement agency inquires, including but not limited to,

17 Defendant's personal finm ces;

l 8 Any injury sufferedj or any danger or risk of injury to Defcndant or Defendant'si
l 9 family resulting from defendant's assistance; and,

2 O g. The timeliness of Defendant's assistance.

2 l 27. Defçndant agrees that in the event the United States files a downward departure

22 motion based upon Defendant's substantial assistance, the United States reserves the right to make

2 3 a specific recommendation to the Court regarding the extent of such a depam re. Defendant

2 4 lmderstands and agrees that the fmal decision as to how much of a departure, if any, is warranted

2 5 rests solely with the Court.

2 6 L. Breach

2 7 28. Defendant agrees tbat if Defendant, at any time after the signature of this Plea
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1 Memorandum and execution of a1l required certiiications by Defendant, Defendant's counsel, and . i

 , i2 for the govcrnment, knowingly violates or fails to perfonn any of Defendatlt s obligations under ;
 .

3 this Memorandum C'a breach ), the government may declare this M emorandum breached. A11 of '
, ?'

4 Defendant s obligations are material, a single breach of this Plea M emorartdum is sufscient for the .

5 government to declare a breach, and Defendant shall not be deemed to have cured a breach without 7
 '$ 

j', 6 the express agreement of the govermnent in wtiting. If the governm ent declares thig M emorandum
: L
'! 7 ! breached, and the Court finds suoh a breach to have occurred, then: (a) if Defendant has previously '
( (
ë 8 entered a guilty plea pursuant to this M emorandum, Defendant will not be able to withdraw the
 I F
 lieved of al1 its obligations tmder tilis agreement. '9 glzilty plea

, and (b) the government will be re

 . .10 H.PENALTY
! .
IE l 1 29, The maximum penalty for a violation of Title 18, United Sbates Cqde, Section
I
l 349 is imprisonment for not more than thirty (30) years, a $1,000,000 fme, or both. Defendant is ', z 2 1 ,

' 13 also subject to supewised release for a term of not greater than tive (5) years. C

 14 30. Superdsed rdeast is a period of time following imprisomnent during which
!
' l 5 Defendant will be subject to various restlictions and requirements. Defendant tmderstands tha.t if; 

.

! '
 . 1 6 Defendant violates one or more of the conditïons of any supervised releast imposed, Defendant
 .
 ' l 7 may be returned to prison for a11 or part of the term of supelwised release, which oould result in ;
 i
.
 ' 18 Defendant selving a total term of imprisonment greater than the statutory maximum stated above. ':

.

!
!p 1 9 31 . Dcfendant is required to pay for the costs of imprisonment, probatiow and .

1
 2 O supervised release, unless thc Defendant establishes that the Defendant does not have the ability to
 'l
 2 1 pay such costs, in which case the court may impose an altem ative sanction such as communit'y

2 2 service.

E 23 H1. ELEM ENTS .

2 4 32. The essential elements for the offense of conspiracy to commit wire and mail '

25 fraud, in violation of 18 U.S.C. j 1349, are as follows: '

2 6 a. First, from as early as in or about August 2003 through at least in or about

2 7

10

! ' j
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Februaly 2009, there was an agreement be> een two or m ore persons to oommit mail fraud and

wire fraud;

b. Second, the defendant was a party to or a member of that aveement; and,

c. Third, the defendant became a member of the conspiracy knowing of at least one

of its objects and intending to help accomplish it.

lV. FACTS

33. Defendant is pltading guilty because Defendant is guilty of the chargcd offenses.

34. Defendant specifically admits and declares under penalty of perjury that all of the

facts set fol'th below of which the Defendant has knowledge of as a m ember of the conspiracy are

true and correct. The parties agree that some of the facts outlined below were aotions taken by

Defendant's co-conspirators and without thc knowledge or involvement of the Defendant at the

time; however, Defendant acknowledges that he knew of the unlawful purpose of the conspiracy

alld willfullyjoined it and that he is, therefore, responsible as a member of the conspiracy for those
 ' actions that were taken by his co-conspirators in furtherance of the conspiracy. Defendant's
i
! actions in Rrtherance of the conspiracy are specitkally indicatcd.

E 35
. From at least as early as in or around July 2007 through at least in or aromldi

: :!
' February 2009, Defendant knowingly participated in a scheme to control various Homeowners' i
; )
 Association (HOA) Boards of Direotors so that the HOA boards would award the handling of r

t

construction defect lawsuits alld remedial constnzction contracts to a law 511:1 and construction i

company designated by Defendant's co-conspirators.

36. Co-conspiraton would identify HOA's which potentially could bring

constm ction defect cases, arld once identified woutd enlist real estate agents to identify

condominium units within those HOA communities for purchase. In order to accomplish this

scheme, Defendant BERGSRUD acted as a real estate agent, identifyirtg condominiums in HOA

communities for purchase by the co-conspirators. For instance, Defendant encouraged the co-

conspirators to purchase units at M ission Pointe,

37. Co-conspirators would then enlist individuals as straw purchasers to apply for
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and complete mortgage loans using their own name and credit for the purchase of properties within

the HOA communities on behalf of the beneficial owners. The co-conspirators anxnged for the

straw purchasers to get the necessary funding for tbe mortgages by assisting them with the loan

applications and closing documents, which in' cludcd false and gaudulent statements that involved

concealing the ibentity and fmancial interest of the true beneticial owners of the properties from

banks, mortgage companies, HOAs, and bona fide hom eowners. 'I'he co-conspirator rcal estate

agent arranged for the down payments to be funded by a co-conspirator and arranged for the money

to be transferred to the escrow accotmts.

38. In order to accomplish tllis scheme, Dcfendant BERGSRUD axeed to act as a

straw pmchaser M several Las Vegas HOA com munities, including Vistana and Chateau Nouveau.

On or about July 27, 2007, Defendant purchased z unit at Chateau Nouveau, and on or about

September 20, 2007, Defendant pttrchased a uriit at Vistaria. In fact, Defendant's co-conspirators

provided the down payments and m onthly payments, including HOA dues and mortgage payment.s,

for these properties and were the true owners of the propcrties. Defendant signed atld submitted

false alld fraudulent loan applications and closing documents to the tinmlcial institutions in order to

finance and close on the properties on behalf of his co-conspirators.

39. Once the straw purchases were complete, the beneficial owners and co-

conspirators oqen fotmd tenants to rent the tmits. The beneticial owners received the rental

payments and continued to pay the mortgages and various expenses associated with the straw

purchase.

40. Co-conspiratols were hired to manage and operate the payments associated with

m aintaining these straw properties. The co-conspirators called this business of funding thtse

properties the <% il1 Pay Program,'' The co-conspirators involved in running the Bill Pay Program

maintained several limited liability companies, at the direction of the co-conspirator constnlction

company owner and others, for the pum ose of opening bank accounts and concealing the Bill Pay

Prog'am funds. M any of the payments on these properties were wired or caused to be wired from

California to Nevzda.

12
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1 On several occasions, instead of making a straw purchase, the co-conspirators

2 transferred a partial interest in a tmit to another co-conspirator for the purpose of making it appear

3 as if tlle co-conspirator was a bona fide homeowner. On or about September 18, 2007, Defendmlt

4 received an ownership interest at Horizons at Seven Hills by quit-claim déed. On or about August

.5 8, 2008, Defendant received an ownership interest at M ission Pointe when the co-conspirator

6 coastrtlction company owner pttrchased the unit with cash for the Defendant. On that same day,

7 Dcfcndant took direction from his co-conspirators and transferred a 50% ownership interest in the

8 M ission Pointe tmit to another co-conspirator. Defendant understood that the co-conspirators

9 intended to use these ownership interests to nominate and elect co-conspirator HOA board

10 members and to further the objects of the conspiracy.
11 42. The' oo-conspirator real estate agents

, including Defendant BERGSRUD, assisted

12 wit.h the papenvork involved in such transfers arid arranged for the completion of the paperwork.

13 For instance, on or about December 3, 2007, Defendant requested the recording of a quit-daim

I yr jrator to another14 deed that transferred an ownership interest in a unit at Vistana om one oo-consp

15' co-conspirator; and, on or about February 5, 2008, Defendant requested the recording of a quit-
!

1 6j claim deed that transfcrred all owntrship interest in a unit at Horizons at Seven Hills from one co-

17 conspirator to another co-conspirator, Defendant used his real estate company to record tbese and

1 8 other transactions on behalf of the co-conspkators.

l 9 43. M any of the straw purchasel's mzd those who acquircd a trartsferred interest in the

2 0 propezties agreed with co-conspirators to run for eledion to the respective HOA Board of

2 l Directors. These co-conspirators were paid or prom ised cash, checks, or things of value for their

22 participation, all of which resulted in a personal financial benetit to the co-conspirators.

2 3 44, To ensure the co-conspirators would win the elections, co-conspirators at times

2 4 employed deceitful tactics, such as creating false phone sun'eys to gather information about

2 5 homeowners' voting intentions, using mailing lists to vote on behalf of out-of-town homeowners

2 6 unlikely to participate in the elections, and subm itting fake and forged ballots. Co-conspirators

2 7

13
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1 also hired private investigators to uncover negative information on the bona fide candidates in

12 order to create sm ear campaigns.

i 45 Another tactic the co-conspirators used to rig certain HOA board elections was3 .

4 to prepare forged ballots for out-of-town homeowners and either cause them to be transported or

5 mailed to Califom ia and thereafter to have the ballots mailed back to Las Vegas from various

6 locations around California so as to make it appear that the ballots were completed and mailed by

7 bona tide homeowners residing outside Nevada. For instance, on or about Aplil l5, 2008 and on

8 or about April 21, 2008, a co-conspirator mailed ballots from several mail boxes in Califomia back

9 to Nevada in order to assist in the rigging of an election at Pm'k Avenue.

l 0 46. On several occasions, co-conspirators attempted to create the appearance that

11 the elections were Legitimate by hiring Ttindepcndent'' attorneys to nm the HOA board elections.

12 These ççspecial election masters'' were to: (i) contact the bona fide homeewners to inform them of

13 the election; (ii) 'mail the bona lide homeowners election ballots and voting instructions; (iii)

l 4 collect and secure those election ballot,s rettzrned by mail until the date of tlze election; and (iv)

l 5 preside over the HOA board clcction, including supem ising the cotmting of ballots. Howevtr, in

l 6 trtzth and fact, the Gsspecial election mastcrs'' wert selected by the co-conspirators and paid in cash,

l 7 checlca or prcm ised things of value, by or cm behalf of Co-conspirators A and B f0r their assistance

l 8 in rigging the elections, ln particular, the Ssspecial election masters'' atlowed the co-conspirators to

1 9 aucess the ballots for the pumose of opening the ballots and pre-counting the votes entered for each

2 0 candidate to then lcnow the number of fake ballots which needod to be created to ensum the co-

2 l conspirator up for election won the seat on the HOA board. n ese attom eys would rtm the board

22 electitm knowing the co-ccmspiratory had access to the ballots and conoealed their rclationship with

2 3 the co-conspirators from the bona tide homeowners.

2 4 47. After Defendant BERGSRUD purchased the properties for his co-conspirators, and

2 5 thus purported to become a member of the HOA communities, he agreed to nm for election to tlie

2 6 HOA boards of directors. On or about October 18, 2007, he ran and was elected to the Vistana

2 7 HOA Board of Directors. Defendant knew this Vistana election was rigged. Defendu t breached

! 14
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l his statutory fiduciary duty to the homeowners by accepting from his co-conspirators

2 compensation, gratuity, and other remuneration that improperly influçnced, or rosonably appeared !

3 to influence, his decisions, resulting in a conflict of intercst. I
;

4 48. Once elected tbe straw purchaser board members would m eet with tbe co->

5 conspirators in order to manipulate board votes, including the selection'of property managers, .

6 contactors, general counsel and attorneys to represent the HOA. Defendant attended these
:

7 meetings on several occaions and on.other occasions be took direction from co-conspirators who

8 attended these m eetings to vote in filrfherarlce of the conspiracy, '

9 49, At times the co-conspirators created and submitted fake bids for Sçcompetitors''

10 to make the process appear to be legitimate while ensuring co-conspirators were awarded the

11 contract. Once hired, co-conspirators, including property managers and general counsel, would

12 then recornmend that the HOA boird hire the co-conspirator construction company for remediation

l 3 and construction defect repairs and the co-oonspirator 1aw 11-111 to handle the construction defect '

l 4 litigation. In addition the co-conspirator construction company's initial contract for emergency '

l 5 remediation repairs contained a Sçright of first refusal'' clause to ensure the co-conspirator

16 construction company was awarded the constrtlction repair contracts following the construction

l 7 defect litigation.

18 l 50. Defendant used his position on the board to vote in a manner directed by and
19 favorable to certain co-conspirators, Specitically, Defendant participated in the following actions,

2 0 among others: (i) on or about November 16, 2007, Defendant voted to pay $1,528 250 to the co-

2 l conspirator construction company, related to the construdion defect remediation work; (ii) on or '

2 2 about August l4, 2008, Defendant voted to pay $200,000 to the co-conspirator construction .

2 3 company, related to the construdion defect remediation work; andy (iii) on or about February 14,

2 4 2008, Defendant voted to pay $1,025,217.37 to .the cox-conspirator constnzction compalm related to

2 5 the construction defect remediation work.

2 6 51 . On or about December 3O, 2008, after local and federal law enforcement officials

2 7 executed search warrants at the homes and businesses of severa' l of his co-conspirators, Defendant,

I

! 15
1
(
j '

Case 2:12-cr-00113-JCM-VCF   Document 56   Filed 05/31/12   Page 15 of 18



l
1
1 at the direction of co-conspirators, further abused his power as a board member at Vistana by

2 withdrawing the remaining $450,000 from the Vistana HOA construction defed settlement account

3 for the sole pttrpose of enriching the co-conspirators at the expense of the bona fide homeowners.

4 52. On or about April 30, 2009, Defendant took out a $50,000 mertgage on the

5 M ission Pointe condominium that was ptlrchased in cash for him by the co-conspirators. He did so

6 for the sole purpose of enliohing him self. He failed to make a payment on tile loan.

7 53. This entire process created the appearance of legitimacy since bona iide

8 homeowners believed the elected board members and other third parties were, as t'iduciaries, ading

9 in thcir best interest rather than to advance the fmancial interests of co-conspirators. ln fact

l O Defendant BERSGRUD and others were paid or received things of value by or on behalf of thcirl .

11 co-conspirators, for their assistance in purc' hasing the properties
, obtaining HOA membership

12 status, rigging elections, using their positions to manipulate the H0A's business and to further the

13 goals of thc conspiracy, and to enrich thc co-conspirators at thc expense of the HOA and the bona

l 4 tide homeowners.

15 V. AC> OW LEDGM ENT

l 6 54, Defendant acknowledges by the Defendant's signature below that Defendant. has

l 7 read this Plea M emorandum, that Defendant understands the terms atzd oonditions and the factual

l 8 basis set forth herein, that Defendant has discussed these matters with Defendant's attorney, and

l 9 that the matters set forth in this memorandum, including the facts set forth in Part IV above, are

2 0 tnze and correct.

2 1 Delkndant acknowledges that Defendant has been advised, and tmderstands, that

2 2 by entering a plea of guilty the Defendant is waiving, that is, giving up, certain rights guaranteed to

2 3 the Defendant by 1aw and by the Constitution of the United States. Specilcally, Defendant is

2 4 giving up!

2 5 a, n e righi to proceed to trial byjury on the original charges, or to a trial by

2 6 a judge if Defendant and the Unitcd States both agree;

2 7 b. The right to confront the witnesses against the Defendant at such a trial and to>

16
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1 cross-exanzine uàenzy'
!

2 : c. The rigllt to remain silent at such trial, with such silence not to be used against

3 Defendant in any way;

4 d. The right, should Defendant so choose, to testify in Defendant's own behalf ati

5 suoh a tzial;

6 e. n e right to compcl witnesses to appear at such a trial, and to testify in

7 Defendant's behalf; and,

8 f. The right to have the assistance of an attorney at a1l stages of such proceedings.

9 56. Defendant acknowledges that Defendant is, in all respects, satistied by the '

l C) representation provided by Defendant's attorney and that Defendant's attorney hms discussed with

11 the defendant the burdens and benefits of this agreement and the rights he waives herein,

12 j 57, Defendant, Defendant's attorney, and the attorney for tlle United States
i j'
l knowledge that this Plea M emorandum contains the entire negotiated ard agreed to by and !13 ac 1

l 4 behveen the parties, artd that no other promise has been made or implied by either the Defendant,

1 5 Defendant's attorney, or the attorrtey for the United States.

16

17 DENIS J. M CINERNEY
Chief

18 United States Department of Justice,
Criminal Division, Fmud Section

19 .-
' 

y 
'

2o J 7'cD/.7-
D TED CHARLES LA BELLA '

21 Deputy Chief

2 2 ' . , ,

Z '2 3
. M ARY'ANN M CCARTHY

2 4 Trial Atlorney
' United States Department of Justice

2 5 Criminal Division, Fraud Section

2 6

27
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