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Agsistant, Attornéy General -
Office of Légal Counsel

Establishing a Maximum Entry Age Limit for Law Enforce-
ment Officer Positions in the Department of Justice. T
Ihis is i response to your'request of‘Merch 17, 1975
that this Office consider the &ffect of tio statutes on a pro-
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'posed Justice Department determination setting a maximum ‘entty-

age limit for law enfércement: positions.
Public, Law 93-350, 88 Stdt. 355, approved July 12, ‘1974

-~ . amended. 5. U;S.C,. 3307 by adding a. new subsection £d). Sub-
R section (d) provides in pertinent part as follows.
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- "he hedd: of eny agency may,'witﬁ the.coneurrence

, ~off such agent as.-the President may designate; .
determine: and £ix the minimum and maxinum 1imits
of age within,which an original appointment may
“be-made to a position as a law enforcement
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v On‘November'S 1974 the,President signed.Executive
Order 11817 designating the Civil,Séfvice Commission as the .
President's. agént for purpogés.of concurrence undér: §3307(d)

-In early 1975, Justice Department components agreed: to fix

oy \officer. . o ) , e L .
. I e ,

35. ag the - ‘maximun dge for entry into law enforcement positions .
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Section 15 of Public‘Law 93-259 88 Stat, 74 (hereafter

. ;referred to as P.L., 93-259), effective Mey'l 1974, provides in

party - -
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"(a) . All personnel actions affecting -employees
or app‘h.cants for employment . . , in executivé
agéncies as defined .in section 105: of Title 5
: (z.ncluding émployees and applicaiits for employ- - .
ment who are paid from- -ron-appropriated funds) ’
. « &+ shall be made free from any discrimination
based on age. - ‘

‘"(b) e Reasonable exemptions to the pro-
visions of thig seétion may be established by
the [Civil Service] Commission but only ’when
the Commission has established a maximum age' .
requirement ‘on, the basis of a determination. that i
_4ge 1Is a bona-fide océupational qualification
necegsary to the performance of the duties of
the pOSiti,on * ¢ o o" . oo T

-

(These provisions are codif:.ed at 29 U S C. A.» 633a(a) and- 633a(b))

' It appedrs that you have been informed by the- civii

. sem}ica Commigsi¢n' that while it wiIl "concur' with a Justice

“

’Depari:ment, maximim-age ‘determindtion under 5 U,5.C. 3307(&)

it will ‘not make a formil determipation under P.L. 93-259 that,
"age is a bona. fide occupdtional qualffication Ffor law. énforce-
fient: officers; Accordingly, you seek our views on -whéther it
is legally permissible fotr the Attorney General ‘to £ix 35.as,
the maximum entry age for the Department!s law.enforcement.

officers, with the concuriénce: of the Civil Service Commission .

as ’provided by §3307(d), in the absence of a Commigsion = .
determinati.on under P.L. 93=259,. e :

In our View, a determination under P.L. 93-259 is not
required, We beliéye that -should the §3307 (d) maximum entry
age determination, bé challenged by & suit under P.L., 93-259,
the Department would: prevail. Our rYeasons For this: conclusibn
are two-fold, First, it appears that the two: statutes can

- be feconciled s6 that; compliance: with 53307(6) operates .as an

;[mplied ‘exception to the requirements of P.L. 93-259. Second,
even. if the two statutes cannot be harmonized, the provisions
of ‘the more 'specific ‘and later—in-time statute (§3307(d))
should -govern over the moxe general and - earli‘ér-m-time :
statute (P L. 93-259) | - .
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‘ 1. A long-standing maxim of statutory construction
is that statutes are enacted in accord with the legislative
policy embodied in prior statutes,; and that therefore -
statutes dealing with thé same: subject should be construed
together. Allen v, Grand Cent. Aircraft Co., 347 U.S. 535
(1954); Sanford v. Comm'r of Iat. Rev., 308 U:S. 39 (1939). .
A review of the history -of the two statutes reveals that they
' ean reagonably be construed to be in harmony with each other.

| Section 3307(d) is an exception to 5 U.S.C. 3307(d),
which pravides that: ,

« - "Except as provided in subsections (b) and (c),.
fand (d)] of this sectioii, appropriatéd-finds.
may not be used to pay :an employee vwho estab-
lisHes a maximum-dge requirement for entrance

~into the competitive service." :

x

‘ Thus §3307(a), which was originally -ehacted in 1957
(and: which thén c¢ontained no exceptions), articulates the same
policy against age discrimination as that contained ii

P.L. 93-259., 1/ The latter merely sets up a différent
mechanism £or préeventing age discrimination than that used in-
§3307(a). 2/ since P.L. 93-259 reiterates a policy First
enacted into law in. 1957, any .statutory -exception:to the age |
discrimination prohibitions found in® §3307(a) (i.e.; §3307(d))
1s an implicit exception .to. the general prohibitions contained
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1/ As the Housé¢ Report on §3307(d) stated:
: "[R]estrictions on employment by the Govérnment based
solely on age shall not be -effectivé: . . . " H. Rept,
1847, 84th Cong., 2d Sess, at 20, S

2/ .section 3307(a): prohibits use of appropriated’ furds to pay -
empldyeés who establish maximum-age requirements. -P,L. 93-259
£latly prohibits age discrimination in federal agencies™and R
authorizes the Civil Service Commisgion to. énforce ‘this prohibition,
Also, by including within the scope 6f its covexagé -employees -and.
applicants who. are pald from "nonappropriated" funds, P.L. 93-259
protects employees and applicants not covered by §3307(a).




o
in PJL. 93-259. 3/

It, should also be noted that since Congress passed
P.L. 93-259 after the énactment of §3307, which then contained
iexceptions for Park Policé and Aif Traffic Contxollérs, it is
permissible to presume that it was aware of the latter's pro- -
visions: But P.L. 93-259: does: riot. contain the formula :
"Notwithstanding any .other lav," which would indicate that it
was to govern generdlly. The absence of such ‘language suggests
that P.L. 93-259 does not impliedly repeal the exceptions to
.§3307.¢a),, and similarly that §3307(d) should be construed as a
special exception to. moreggeneral Statutes dealing'with the
subject, 4/

Additional support for harmonization.is to be found in
the legisiative history of §3307(d) Before it was enacted
geveral Congressmen, as well as the Civil Service Commission,
criticized it for being tod "piécemeal™ (because it gave each
agency -authority to. establish haximum age 1imits), and J
recommended,instead that the Givil Service Commission establish

"uniform" age limits for law enforcement positions. -H. Rept.’
93-463 93d Cong., lst Sess., at 9, 203 Se Rept 93-948

a B *

3/ In 1969 Congress amerided §3307(a) and made an- exception for
United States Park Police. ‘The House Report justified,this
exception*with,the following reasbning‘ :
Mpresent law [citing 5 U,S.C. 3307(a)] effectively pro-
‘hibits the establishment of maximim agé limits for any
officer .or employees entering their positions. through
the competitive ¢ivil gservicé . . . . [But] because of
the demanding ‘nature of police worlk [there is] general
s agreement that maximuim age limits are essential in
recrioiting new~officers.'. H.‘Rept. 91-477, 91st Cong.’,
' 1st Sess, at 12,
In,1972 Congress: made a similaxr exception.for air traffie controllers
Both the Federal Aviation Administration. -and the,Interior Des -
, partment established»maximumrentrance age»limits under these
¢éxceptions, and we have been. infornied by these agencies that
they do not believe,B.L. 93-259 now requires them to secure an
exemption. . 4

-

4/ There is nothing in the 1egislative history -of P.L. 93-259
whicheeyidences 4 ‘Congressiorial intent to supersede or repeal
the then existing provisions of §3307..
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93d Gongss. 2d SesS.. at 7. Since the House and Senate yefused:

to change. §3307(D)'s "pi.ecémeal" approach, one can agsume

that Congress did not wish to reduire ggéncies to. xesort to 2
_more uniform P.Ls 93-25%9 procedure requiring Ccivil service
determination exenpting firefighter and law. enforcement
positions; but instead was satisfied with the -provision

" .affording each agency -the power to mike paxinum-age entrance

determinations under the moxe f;ex;b}é §3307(d) procedures 5/

2. Even if one assumes that the two statutes cannot’ -
. - pe reconciled, another rule of ‘statutory construction holds
» that where one statute deals with a subject in general terms,
and -another deals with a part. of the 'same subject in 2 more *
Hetailed way; ‘the more apscific will prevails ‘Bulova Watch Co.
-y, United States, 365 UyS. 753, 138 (1961)3 Missouri V. Ros8, .
999 U,S. 725 76 (1937)., Since §3307(d) sets Forth 3 procedure
_ for Fixing age iimits for Lwo gpecific classes of employees
(law enforcement officials and firef,i"ghteré) while P.L. 93-259
gencrally prohibits age digcrimination for .all classes of
fedexal employeessy §33Q7-(d) would gOVerils, -

Anotlier principle of ‘gtatutory ;,ﬂ:eigprépai‘:'gég tiolds

" that if there is apparent. conflict betwéep LWO gtatutes. .

e to the same subject matEer MO TUC recent of the
tuo statutes will govers, S&e T{11man v, Wheatcn-ilaven

P - a . . . . TRRS——— ___.__...-—-——-"“""' .e .
Reoreation Ass'n, Toc., 451 ¥, 2d 1211, 1214 (4th Cir. 1971).

—__—._____________—-—-—-L"""‘-. 4

-~ A8 §3307(d) is the ‘more Tecent of the two, statutes, its

.provisions would ¢ontrol.

-

) “5/ Both the Hounse -and Senate Reports on, §3307(d) state that
Eirefighter and 14w enforcement positions are yccupations:
{which] shou: d be. (j:ompo'sec},fj.nsofar' as possible,” of young men
and. women.! H. Rept. 93-463, 93d Cong..y A8t gésg, at 23

8, Rept. 93-948, 93d Cong., 2d gess. at 24






