UNITED 53TRTES DISTRICT COURT

MICDLE DISTRICT OF

MACON DIVISITON

UNITED STATES OF AMERICA,
Plaintiff,
V.

BEVERLY ENTERPRICES,
BEVERLY ENTERPRI ES-ALABAMA,
INC.

SOUTHFRN MEDICAL SERVICES, INC.

AMERICAN TRUST OF HAWAll, INC.
AS TRUSTEE UNDER THE SOUTHERN
MEDICAL. SERVICES, INC. FFCFIT
SEERR! W” PLAN,

CEORGE A. 5MITH, and

JACX bB. BRUCE,

Daoferdants.
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Civil Action No.

Filed:

Entered:

FINAL JUDGMENT

laintiff,
cemplaint herein on
2. delendanio, rewvelly

Enterprises-Alabsama, Inc.,

-yv =
having ccnsented tc the

January 1€,

Urnited States of America,
1ag4
Zotelprised
by their

entcy of this

Firnal J

GIZORGIA

February 28,
June 7,

udcment

84-70-1-MAC
1984
1984

having filed its

respective attorneys,

without

trial or adjudication of any issue of tact or law herein anca

without this Final Judgment

constitutiny

dNny evidenNCe 4Qainst

or an admlssion by any party with respect to any such lssue;

NOW, THEREFORE,

before the taking of any testimony and

without‘trial or adjudication of any issue of fact or law



herein and upon consent of the parties hereto, 1t is hereby,
ORDERED, ADJUDGED, AND DECREED a5 tollows:
S

This Court has jurisdictlion of the subject matter of thic
action and the parties hereto. The complalnt states a clyir
upon which relief may be granted agasinct defendants under
Section 7 of the Clayton Act (1% U.53.C. § 18).

IT.

As used in ;his Final Judgment:

(R) "Beverly" meantc Beverly Enterprises, a Califorrni:
corporation with principal offices in Fasadena, Califcrnia and
Feverly Enterprises - Rlatama, Inc., a Calitcrnia corporation
with 1ts princlpal offices in Pasadena, California.

(E) "SMS" means Scuthern Medical. Services, Inc., a Cecrgic

ccrperation with ite principal offlces in Birmingham, Rlataxs.

(C) *First Americzan® means First Americen Health Care,

Inc., an Alaskams corporatiocon with its principal offices in
Tinteville, Rlabama,

(D) “"Department” means the United Utaves Departnent o:
Justice, Antitrust Division, Washington, D.C.

(E} “Relevant areas” means Mchile, Madison and Montgomaery
cocenties in o Alstarma; Bibb, Jeones, Rishmon i oand Colurmibiag
counties in Geocrs5ia and the city of North ARugusta, Sousth
Carolina.

(F) "Relevant nursing home facilities® means Southern

Medical of East Macon and Southern Medical of North Macon

in Macon, Georgia; Southern Medical of Augusta in RAugusta,



Georgia:; Lynwocod Nursing Heme and Southern Medlical of
Springhtli in Mobile, Alabama, Perry Hil! Health Facllity o::
Mcntgomery Health Care Center in Montyomery, Alabama: arnd
Southern Medical of Huntsville in Huntsville, Alabama.

(G} "Proposed ZMS5S ascquisition’ means the purchase
agreement between Beverly and 3M5 entered intc on Octouber 17,
19813,

(H) *First Amerlcan purchase agreement” means the contrace

L
e

between Beverly, Beverly Enterprises - Georgla, Inc. and Fir
Ameri-an entered into on February 2, 1734, Including the
-~ -}

related promissory ncocte, pledge agreement and lnstrumentc !t

structure any moIlitgacge intebtedness tor any of the relevarn:

re
nurzing home facilities, which docurenis asre referred tec in L«
purchase agreement, a copy of which 1 attachsd 3= Lxhibie !
(I) "Fircst Americarn management ag-eement” means any
contract between Beverly and First American to manage any .f

vaont npursing heme facilities,
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v
O
e}
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ITI.

This Final Judgment applies to Bevirly and to its offi-e::,
directors, agents, emrp.cyees, subtsidiaries, successors, an’
asslane, and to al! other persons in active concert or

carcicipation Wwith any of them whr Cecaive actual noticss

tais Final Judygment by personal service or otherwise.



IV.
Beverly Enterprises shall require, as a zondition or th.
sale or other disposition of all or substantially all of its

assets involved in the provision of nursing home care, that the

[4]

accuiring party 4aree to te bound by the jprovisions ot thi
Final Judgment.
V.

Beverly shall divest itself absolutely, permanently and in
good faith of a1l legal and equitable ownership, rights or
other interests, including but not limited to rights under
rarnacement contracts or leases or riqghtc granted by the sta-c

h its cercificate-of-need procedure, in the relevan:

e
or
t
O

u

H

rvreing home facilities. This divectiture shall be

uth a way as to enculs reasonatbly that the

W

ished in

[

ac

L]
o

mp
relevant nursing home facilities can be operated by the
purchaser as a viable, ongoling buslinesc engaged in the
provision of nursing home services. However, the foregoing.
shall not be construed to create riahts in any third party or
tc obligate Beverly to do mor= than seil the relevant nursin.
home facilitles on an "as 1s® basis. This dlvestiture shall be
accomplished in asccordance with the terms of the First American
rurchassz agreemenl a5 supniemented by the orovisiszsnz of thic
Final Judgment. The First American purc-hase agreement may b«

modifled only with the Department's approval, or failing that,

with the Court's approval.



VI.

(A) Beverly shall make its pest elfarts to complete 4
promptly as possible, but no later than September 1, 1684, tie
sale ot the relevsnt nursing home facilities pursuant to the
First American purchase aqreement and shall take all steps
necessary to meet its obligations under the Filrst American
purchase agreement and all reasonable steps to require
performance by First American of its obligatlions under the

purchase agreeﬁent. Beverly shall promptly notify the

Department of anv fact, circumstance or event that {c likely o

delay or prevernt the closingd on the First American purchace
agreement. Beverly shall immediately notify the Department

upcen closing on the First American purchase aqreement.

(E) In the even f either (1) terminatinn of the Firoe

QT
ot
(<)

anl

American purchase agreement pricr to closing, (2) delay of tn=
clceing of the Flrst American purchase agreement to a time
after September 1, 1984, or (3) default after clocsing:
fal Beverlv shall immediately notify the Departrmen:
arnd the Court by reqgizster2d mail; ani
(b) the Court shall, as scon 3s possible, determinn
the manner and tining of the divestiture o the
Teelevant o onurotn gy heme faciliries as reauisen v
this Final Judgment, including, for example,

whether the sale should be effectuated by

Beverly, by a qualifled agent independent of

‘



(c)

Beverly and with no substantial filnancial
dealings with or fiduciary responsiblilies to

Beverly, or otherwise, provided that (i) Beveriy

shall not, absent some emerqgency condition,
assume management or control of any relevant
nursing home facility; and (ii) Beverly shsll not
retain any legal interest ir any relevant nursing
home facility for a perind exceedling nine (9)
months from the date of the occurrence of any
event specified in (BY(1), (2) or (3) abcve; and
as to any relevant nursing home facility for
which an approved managepent agreement ic nern o
effect, within fiftecn (1%) days Beverly shall
transfer the relevant nureing home facillty
involved to a gualified nursing home
administrator lndependent of Beverly wWho snall
assune 1ts operation and control! pursuant tc
terms substantially identical to the First
American management agreement attached as
Exhiblt B. Such management agreements may be
nmocdifled cnly with the Department's appreval, or

farling that, with the Court ' aporeovasl.



VII.

(A) Beverly shall enter into the First Amerlcan menagem. !
agreements for the relevant'nursing heme faci.itles for the
period March 1, 1984 until the closing on the Flrst American
purchase agreement, The Flrst American management agreemern: .
shall be substantially ldentical to the management aJreement
~attached as Exhibit B. These management agreements may Le
modified only w}th the Department's approval, or faillng that,
with the Court's approval. Beverly retains the right, however,
to take actions clearly necessary to comply with federal, sta-«
and local laws and requls-icons,

(32 In the event of ternination of osny First Rnericarn
management ag¢reement for any reacon other than the closing orn
the Flrst American purchave agreement :

(1) Beverly shall notify the Department and the Ccur-
by registered mall immediately; and
(2 within fifteen (1%) days Beverly shall transfer
the relevant nursing home facility involved to a
qualified nursing hcme administrator independer:
of Beverly whe shall acsume its operation arnd
control pursuant to terms substantially ldenticai
te the Flret Aperican man:gement agreenent
atteched as Exhibit B. 5Such management
agreements may be modified only with the

Department 's approval, or failing that, with the

Court’'s approval.



VIII.

Beverly shall not, without 60 days prior written notice 1o
the Department, acquire or otherwise obtain any equitable
interest, right or title, including but not limlited to righrs
under management contracts ofr leasec or rights granted Ly the
state through its certificate-of-need proaram, in any nursing
home in the relevant areas.

IX.

Beverly sh;11 not acquire or otherwise obtaln any ownership
orAcontrol over First American or ir any entity that ascquirss
or otherwise obtains any ownership or control over the relevant
nursing home facilities.

X.

(AY Until the closing on the First American purchace
agreement or other divestiture as required by this Final
Judgment, Beverly shall take all reasonable steps nececsary tc
ensure that the relevant nursing home facilities are opefated
as independent and separate nursing home facilities,

(3) Beverly shall not, except! as provided under Sectisnc
VI and VII:

(1) prior to closing on the First Amerlican purchase
acrzement, participate in the selecticn ot
employees or managers for any relevant nuréinq
home facility or, for one (1) year thereafter,
solicit any administrator from any relevant

nursing home facility to work for Beverly;



(2) participate in any way in the management o any
relevant nurzing home facility, including but
not limited to the setting of rates and wagos;

(3) 1influence or attempt to influence, directly or
indirectly, any operational or financial
decisions or actions by the operators of any
relevant nursing home farility; or

(A) obtain, directly or indirectly, informaticn about
the operational or financial declsions or actionc
of any relevant nursing home facility, excep*
that for the preriod during which any manazemen:
contract is 1n effect, Beverly may have acrecs to
reccras clearly necessary to comply with federal,
state or lecal laws and regulations or for
Beverly to carry out the First American purchace

agreement .

XT.

For the purpose of determining or securing compliance wi'h
this Final Judament, and subject to any legally recognized
privilege, from time to time:

{(A) Duly authorized representstives ~f the Depsrimens
Justice shall, upon written request of the Attorney fGeneral or
of the Assistant Attorney General in charge of the Antitrust
Division, and on reasonable notice to Beverly made to its

principal office, be permitted:



(1) access during office hours of Beverly to inspect
and copy all books, ledgers, accounts,
correspondenré. memoranda and other records and
documents in the possession or under the control
of Beverly, who may have counsel present,
relating to any matters contalned in this Final
Judament; or

(2) subject to the reasonable convenience of Beverly
ahd without restraint or interference from it, to
interview officers, employees and agents of
Reverly, who may have counsel present, regarding
any such matters.

(B) Upon the written request of the Attorney General or of
the Assistant Attorney General in charge of the Antitruct
Division made to Beverly's principal office, Beverly shall
submit such written reports, under oath 1f requested, with
respect to any of the matters contalned in this Final Judgment
as may be redquested.

No information cor documents obtained by the means provided
In this Section X1 shall be divulged Ly any representative of
the Department of Justice to any person other than a duly
au:ho_i:gd repr=centative of the Executive Branch of the Unit=d
States, except in the course of legal proceedings to which the
United States is a party, or fo: the purpose of securing

compliance with this Flnal Judgment, or as otherwise required

by law.



(C) 1f at the time information or documents are furnished
by Beverly to the Antitrust Division, Beverly represents and
1dentifles in writing the material in any such information or
documents to which a claim of protection may be asserted under
Rule 26{c)(7) of the Federal Rules of Civil Procedure, and
Beverly marks each pertinent page ot such material, "Subject tc
claim of protection under Rule 2G(c)(7) of the Federal Rules of
Civil Procedure,” then ten (10) days notice shall be given by
plaintiff to Béverly prior to divulging such material in any
legal proceeding (other than a grand jury proceeding) to whizh
Beverly 1s not a party, or divulging such materlal under the
Freedom of Informaticon Act, 5 U.S5.C. §L52.

XIT1.

This Final Judgment will expire on the later of the
following dates:

(1) the tenth annlversary of its date of entry; or

(2) when Flrst American or any purchaser of the relevapt
nursing home facilities under the Final Judgment shall have
fulfilled all of 1ts obligations to Beverly under any su-l

purchase agreement.

XT1IT.
Jurisdicticn is retained by this Court for the purpose of
enabling any of the parties to this Final Judgment to apply to

this Court at any time for such further orders or directions as



may be necessary or appropriate for the construction or
carrying out of this Flpal Judgment, for the modification of
any of the provisions hereof, for the enforcement of compliance
herewith, and for the punishment of any violatlon hereof.

X1v.

Entry of this Final Judgment is in the public interest.

/s/ Chief Judgqe Wilbur D. Owens, Jr.
UNITED STATES DISTRICT JUDGE

Dated: June 7, 1984

DCOJ-1984.06



