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May 4, 1981 

MEMORANDUM FOR: HEADS OF ALL FEDERAL DEPARTMENTS 
AND AGENCIES 

FROM : W i l l i a m French Smith 
A t t o r n e y General 

SUBJECT : Freedom o f I n f o r m a t i o n A c t 

The l e t t e r o f t h e Attorney G e n e r a l o f May 5, 1977 regarding 
the Freedom o f I n f o r m a t i o n A c t i s superseded by t h i s memorandum. 
The Department's c u r r e n t p o l i c y i s to d e f e n d a l l s u i t s c h a l l e n g 
i n g an agency's d e c i s i o n to deny a r e q u e s t submitted under the 
FOIA unless i t i s determined t h a t : 

(a) The agency's d e n i a l l a c k s a s u b s t a n t i a l l e g a l 
b a s i s ; o r 

(b) Defense of the agency's d e n i a l p r e s e n t s an unwar
r a n t e d r i s k o f adverse impact on o t h e r a g e n c i e s 1 

a b i l i t y to p r o t e c t important r e c o r d s . 

As always, a g e n c i e s must be guided by t h e p r i n c i p l e t h a t , 
s u b j e c t to t h e s p e c i f i c exemptions p r o v i d e d by Congress, d i s c l o s u r e 
of agency r e c o r d s i s the foremost g o a l i n a d m i n i s t e r i n g the 
Act. A c c o r d i n g l y , i n responding to i n d i v i d u a l FOIA r e q u e s t s , 
agencies are urged t o co n s i d e r the p u b l i c i n t e r e s t s which f a v o r 
d i s c l o s u r e , t o weigh t he p o t e n t i a l c o s t s o f FOIA l i t i g a t i o n , 
and to ensure t h a t n o n d i s c l o s u r e w i l l n o t s e r v e t o c o n c e a l o r 
otherwise f a c i l i t a t e f raud, waste o r o t h e r wrongdoing by government 
employees. 

Agencies s h o u l d c o n s u l t w i t h the Department o f J u s t i c e , 
O f f i c e of L e g a l P o l i c y and Freedom o f I n f o r m a t i o n Committee, 
before f i n a l d e n i a l of an FOIA r e q u e s t w h i c h a p p e a r s to p r e s e n t 
s i g n i f i c a n t l e g a l o r p o l i c y i s s u e s . A g e n c i e s a r e f u r t h e r . i n v i t e d 
to s o l i c i t t h e a d v i c e o f the Department o f J u s t i c e on any 
ot h e r a p p r o p r i a t e o c c a s i o n . 

The p o l i c i e s and procedures announced i n t h i s l e t t e r a r e 
intended to e s t a b l i s h a co o p e r a t i v e r e l a t i o n s h i p between the 
Department o f J u s t i c e and other a g e n c i e s i n a d m i n i s t e r i n g the FOIA. 

Since e x p e r i e n c e i n a d m i n i s t e r i n g the A c t has demonstrated 
v a r i o u s problems, I w i l l be s o l i c i t i n g l e g i s l a t i v e proposals from 
your agency i n the near future i n a c o l l a b o r a t i v e endeavor to 
reform the FOIA. 


