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1. INTRODUCTION

The Department of Justice is committed to combatting and deterring corporate misconduct.
In recent years, the Departiment has obtained significant civil resolutions with corporations and
other entitics. Certain of these negotiated agreements have included provisions pertaining to the
appointment of an independent corporate monitor. The Department has a significant interest in
ensuring that corporate monitors in its civil resolutions are independent, highly gualified, and
free of conflicts of interest. The Department previously has issued guidance for the selection of
monitors for criminal Deferred Prosecution Agreements (DPAs) and Non-Prosecution
Agreements (NPAs). The purpose of this memorandum is to establish principles and procedures
for civil settlements and resolutions in which the Department has occasion to select or
recommend a monitor. '

As used in this memorandum, the term “monitor” includes any third party whose job is to
monitor the opposing party’s compliance with the terms of any civil settlement agreement or
resolution, whether called a “monitor,” “trustee,” “auditor,” or other name. The memorandum

! Department guidance for the selection of monitors for DPAs and NPAs is contained in two memoranda, one issued
in 2008 (the “Morford Memorandum™) and the other in 2009 (the “Brever Memorandum™). See “Memorandum for
Heads of Departinent Components and United States Attorneys” from Acting Deputy Atiorney General Craig S.
Morford, March 7, 2008 (attached hereto as Exhibit A); “Memorandum to All Criminal Division Personne!” from
Assistant Attorney General Lanny A. Breuer, June 24, 2009 (attached hereto as Exhibit B). The Morford
Memorandum set forth nine principles relating to the Department’s use of monitors in DPAs and NPAs, in the areas
of selection of monitors, scope of menitor duties, and duration of monitorships. The Breuer Memorandum
supplemented the Morford Memorandum and established policy and procedure for the selection of monitors in
DPAs and NPAs being handled by Criminal Division attorneys. A third memorandum, issued in 2010 (the
“Grindler Memorandum™), supplemented the Morford Memorandum but did not address the selection of monitors,
See “Memorandum for Heads of Department Components and United States Attorneys” from Acting Deputy
Attorney General Gary G. Grindler, May 25, 2010.



does not apply, however, to trustee or examiner appointments made by United States Trustees
pursuant to the procedure established in 11 U.S.C. § 1104.

Component heads, including United States Attorneys,” are encouraged to prepare component-
specific guidance — or to revise and/or supplement any such existing guidance — that enhances
and implements this statement of principles in light of the component’s own needs and practices.
Some components may have significant numbers of small cases that involve monitors; in such
circumstances, component heads may seek appropriate exemptions from these principles from
the Associate Attorney General.

This memorandum provides only internal Department of Justice guidance. It is not intended
to, does not, and may not be relied upon to create any rights, substantive or procedural,
enforceable at law by any party in any matter civil or criminal. Nor are any limitations hereby
placed on otherwise lawful Htigation prerogatives of the Department of Justice,

EER PRINCIPLES OF MONITOR SELECTION FOR CIVIL SETTLEMENTS
AND RESCLUTIONS

1. Goals of selection process.

The selection process for a mounitor should be designed to (1) choose a highly qualified and
respected person based on suitability for the assignment and all of the circumstances; {2) avoid
potential and actual conflicts of interest; and (3) otherwise instill public confidence in the
selection. ’

2. Identification of monitor candidates.

At the appropriate juncture, the Department’s litigation team, the opposing party
(corporation, jurisdiction, etc.), and any other parties to the litigation should discuss what role the
monitor will play and what qualities, expertise, and skills the monitor should have. In most
cases, the component should aliow the opposing party to propose a slate of monitor candidates.
In appropriate cases (for example, where the litigation team identifies a person or persons who
possess(es) skills, experience, or knowledge that make the person(s) uniquely qualified to serve
as the monitor for a particular matter), the component may, at any point in the selection process,
identify its own slate of candidates with the approval of the component head. The party
proposing a slate of monitor candidates should, where practicable, identity three or more
candidates.

The litigation team should provide the screening commitlee described below with the names
of the candidates, along with resumes, biographical information, and any other relevant material
concerning the candidates.

The parties may identify and evaluate monitor candidates with information from a variety of
sources. For example, they may employ a public application process. Components of course

% As used in this memorandum, the term “component” includes individual United States Attorney’s Offices, and
“component heads” inchudes individual United States Attorneys.



may solicit input and recommendations on monitor candidates from their client agencies
(particularly where the client agency possesses relevant technical expertise),

The appropriate timing of submission of monitor candidates to the screening commitiee may
be determined by each component, as long as the selection process set forth herein is employed
prior to the Department’s selecting a monitor or recommending one to a court.

3. Screening commitiee.

The relevant Department component shall ¢reate a screening committee within the
component to approve one or more monitor candidates from the slate provided. A committee
may be created as a standing committee or on a case-by-case basis as occasions for selecting or
recommending a monitor arise. Because a monitor’s role may vary based on the facts of each
case and the opposing party involved, a component does not necessarily need to use the same
comumiites structure in every case, as long as the structure used is designed to result in the
selection of an independent, highly qualified monitor free from actual or apparent conflicts of
interest.

The committee should be comprised of career Department employees, or a combination of
career and non-career Department employees, preferably those with relevant experience in the
subject matter involved.

4, Conflict of interest clearance,

The component’s Deputy Designated Agency Ethics Official should ensure that no member
of the screening committee has a conflict of interest in serving on the commitiee; U.S, Attorney’s
Offices may designate an appropriate person within the office to perform this conflict clearance
function.

In addition, components should use an appropriate conflict clearance process to ensure that
each monitor candidate is free of actual or apparent conflicts of interest, or that any such conflict
has been walved by all appropriate parties, including by the component head on behalf of the
Department. It may be appropriate to require ethics clearance by the Director of the
Deparimental Ethics Office. The screening committee should also receive an assurance from
cach candidate that she/he has no conflict of interest that would prevent her/him from accepting
the monitorship.

5. Approval and selection of the monitor.

Once each monitor candidate is cleared by the component and provides the conflict of
interest assurance, the committee should decide whether to approve one or more of the
candidates. The committee may conduct interviews and other research at its discretion in order
to determine whether each candidate is independent, highly qualified, and free of conflicts of
interest.



The litigation team should select a monitor from among the candidates approved by the
committee, and submit the name along with a recommendation memo to the component head.
All monitor candidates must be approved by the component head.

Once a monitor candidate has been approved through the Department’s process, the litigation
team should communicate the decision to the opposing party, or recommend the monitor to the
court,

6. Procedure if no candidate is approved.

[f no monitor candidate is approved by the screening committee, the party that submitted the
initial slate should propose a new slate, ideally numbering three or more candidates, and the
{itigation team should provide the commiitee with resumes, biographical information, and any
other relevant material concerning the candidates. This process should be repeated uaiil 2
monitor is approved.

7. Post-monitership bar.

The employment or retention of the monitor by the opposing party after the termination of
the montiorship may raise concerns about both the appearance of a conflict of interest and the
effectiveness of the monitor during the monttorship. Consequently, the Department component
should obtain a written assurance from the opposing party that it will not employ, retain or
otherwise be affiliated with the monitor, or professionals retained by the mounitor during the
monitorship, for a period of at least one year from the date of the termination of the monitorship.
Components may, with component head approval, waive this requirement in a particular case.

8. Monitor vacancy.

In the event that a monitor, once selected, is unable or unwilling to fulfill her/his duties in
connection with ensuring the opposing party’s compliance with the settlement agreement, the
process outlined above should be used to select a new monitor or propose a new monitor to the
court,

9, Departure from procedure.

Given the wide varicty of civil settlernents the Department enters into, and the varying facts
and circumstances of each case, any process for monitor selection must be practical and flexible.
When the litigation team concludes that the monitor selection process should he different from
the process set out in this memorandum, the team may request a departure from the procedure
from the component head. The component head may request additional intormation and/or a
written request for a departure.



HiI. CONCLUSION

Ensuring that the monitors tasked with enforcing compliance with the Department’s civil
settlement agreements are independent, highly qualified, and free of conflicts of interest is an
important priority for the Department. These principles for monitor selection for civil
settlements and resolutions, when utilized in an appropriate case, will help ensure a consistent
approach to monitor selection that will enhance the Department’s law enforcement efforts.

Attachments
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The Depuly Auorncy General

MEMORANDUM FOR HEADS OF DEPARTMENT COMPONENTS
UNITED STATES ATTORNEYS

FROM: Craig S, Morford r
Acting Deputy Attorr: 4 Cleneral

SUBJECT: Selection and Use of Monttors in Deferred Prosecution Agreements
and Non-Prosscution Agresments with Corporations’

i, INTRODUCTION

The Department of Justice’s cormaitment o deterring and preventing corporate crime
vernaing 2 high priotity. The Principles of Federal Prosecution of Business Organizations set
forth guidance to federal prosscutors regarding charges against corporations, A careful
consideration of those principles and the facts in a given case may result in a decisior: to
negotiate an agreement 10 resolve a criminal case agamnst a corporation without a forraal
conviction - either & deferred prosecution agreement or a non-prosecution agreement.® As part of
some negoliated corporate agreements, there have been provisions perlaining o an independsut
corporate monitor.” The corporation benefits from expertise in the area of corporate sompliance

' As used in these Principles, the terms “corporate” and “corporation” refer to all types of
business organizations, including partnerships, sole proprietorships, government entilies, and
mincerporated associations, :

* The terms “defarred prosecution agreement” and “non-prosecution agreement” have
often been used loosely by prosecutors, defense counsel, cowds and commentators. As the terms
are used in these Principles, a deferved prosecution agreement is typically predicated ipon the
filing of a formal charging document by the govermment, and the agreernent is filed with the
appropriate court. In the nou-prosecution agreement context, formal charges are not Jled and the
agreement is maintained by the parties rather than being filed with a court. Clear and consistent
use of these terms will enable the Department to more effectively identify and share best
wactices and fo track the use of such agreements. These Principles do not apply to piea
agreemenis, which involve the formal conviction of a corporation in a court proceeding,

Agreements use a variety of terms to describe the role referred to herein as “rnonitor,”
incinding consultants, experts. and others,
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from an independent third party. The corporation, its sharehelders, employees and the public at
large then benefit from reduced recidivism of corporate crime and the protection of the integnity
of the marletplace.

The purpose of this memorandum is to present a series of principles for drafting
provizions pertaining to the use of monitors in connection with deferred prosecution and non-
prosecution agreements (hereafier referred 1o collectively ag “agreements™) with corporations.”
Given the varying facts and circurnstances of each case — where different industries, corporate
size and structure, and other considerations may be at issue - any guidance regarding montors
must be practical and flexible. This guidance is himited to monitors, and dess not apply o third
parties, whatever their titles, retained to act as receivers, trusiees, or perform other functions.

A monitor's primary responsibility i to assess and monitor a corporation’s compliance
with the terms of the agreernent specifically designed to address and reduce the risk of recurrence
of the corporation’s misconduct, and not to further punitive goals, A monitor should only be
nged where appropriate given the facts and circumstances of a particular matier. For exampile, it
may be appropriate to use a monitor where a company does not have an effective intornal
corapliance program, or where it needs to establish necessary internal controis. Conversely, in a
situation where a company has ceased operations in the area where the criminal misconduct
cecurred, & monitor may not be necessary. ’

In negotiating agreements with corporations, prosecutors should be mindful cfboth:
{1) the potential benefits that employing a monitor may have for the corporatien and the public,
and {2 the cost of a monitor and its fmpact on the operations of a corporation. Prosccutors shall,
at a rinimum, notify the appropriate United States Attorney or Department Componsznt Head
prior to the execution of an agreement that includes a corporate monitor. The appropriate United
States Attorney or Department Component Head shall, in turn, provide a copy of the agreement
to the Assistant Attorney General for the Criminal Division at a reasonable time after it has been
executed. The Assistant Attorney General for the Criminal Division shall maintain a record of
all such agresments,

This memorandum does not address all provisions concerning monitors that have been
included or could appropriately be included in agreements. Rather this memorandum sets forth
nine basic principles in the areas of selection, scope of duties, and duration.

This memorandum provides only intemal Department of Justice guidance. Ir addition,
this memorandum applies only to criminal matters and does not apply to agencies other than the

" In the case of deferred prosecution agreements filed with a court, these Principles must
be applied with due regard for the appropriate role of the court and/or the probation office.



wiemorandum for Heads of Department Components and United States Attorneys Page 3
Subiect: Selection and Use of Monitors in Deferred Prosecution Agreements :
and Non-Prosecution Agreements with Corporations

Department of Justice, [t is not intended to, does not, and may not be relied upen to create any
rights, substantive or procedural, enforceable at law by any party in any matter ¢ivil cr criminal.
Nor are any limitations hereby placed on otherwise lawful litigative prerogatives of the
Department of Justice,

iL SELECTION

I Principle: Before beginning the process of selecting a monitor in connection with
deferred prosecution agreements and non-prosecution agreements, the corporafion and the
Government should discuss the necessary qualifications for a monitor based on the {acts
and circumstances of the case. The monitor must be selected based on the merits, The
selection process must, at a minimum, be designed to: (1) select a highly qualified aund
respected person or entity based on suitability for the assignment and all of the
circumstances; (Z) avoid potential and actual conflicts of interests, and (3) otherwise instill
public confidence by lraplementing the steps set forth in this Principle.

To avoeid a conflict, first, Government attorneys whe participate in the prrocess of
selecting a monitor shall be mindful of their obligation to comply with the conilict-of-
interest guidelines set forth in 18 U.S8.C. § 208 and 5 C.F.R. Part 2635, Second, the
Government shall create a standing or ad hoc comumittee in the Department component oy
office where the case originated to consider monitor candidates, United States Attorneys
and Assistant Attorneys Geners! may not make, accept, or veto the selection of monitoy
candidates unilaterally, Third, the Office of the Deputy Attorney General must approve
the monitor. Fourth, the Government should decline to accept a2 monitor if he or she has an
interest inn, or relationship with, the corporation or its employees, officers or direciors that
would cause a reasonable person t¢ question the monitor's impartiality, Finally, the
Government should obifain a commitinent from the corporation that it will not craploy or
be affiliated with the monitor for a period of not less than one year from the daie the
monitorship Is terminated, -

Comment: Because a monitor's role may vary based on the facts of each case and the
entity involved, there is no one method of selection that should necessarily be used in every
instance. For example, the corporation may select a monitor candidate, with the Government
reserving the right to veto the proposed choics if the monitor is unacceptabie. In other cases, the
facts may require the Government to play a greater role in selecting the monitor, Whatever
method is used, the Government should determine what selection process is most effective as

arly in the negotiations as possible, and endeavor to ensure that the process is designed to
produce & high-quality and conflict-free monitor and to instill public confidence, Ifthe
Governrneni determings that participation in the selection process by any Government personnel
sreates, oF appears to create, a potential or actual conflict in vielation of 18 U.S.C. § 208 and 3
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C.F.R. Part 2635, the Governiment must proceed as in other matters where recusal issues arise. In
all cases, the Government must submit the proposed moenitor to the Office of the Deputy
Attomey General for review and approval before the monitorship is established. '

Ordinarily, the Government and the corporation should discuss what role the monitor will
play and what qualities, expertise, and skills the monitor should have.. While attorneys, including
but net limited to former Government attorneys, may have certain skills that qualify them to
function effectively as a monitor, other individuals, such as accountants, technical or scientific
experts, and compliance experts, may have skills that are more appropriate to the tasks

contemplated in a given agreement,

Subsequent employment or retention of the monitor by the corporation after the
monitorship period concludes may raise concerns about both the appearance of a conflict of
interest and the effectivaness of the monitor during the monitorship, particalarly with regard to
the disclosure of possible new misconduct, Such employment includes both direct and indirect,
or subsontracted, relationships.

Hach United States Atforney's Office and Department component shall create a standing
or ad hoc commitiee (“Committee”) of prosecutors to consider the selection or veto, as
appropriate, of monitor candidates. The Committee should, at a minimum, include the office
ethics advisor, the Criminal Chief of the United States Attorney’s Office or relevant Section
Chief of the Department component, and at least one other experienced prosscutor.

Where practicable, the corporation, the Government, or both parties, dependiag on the
selection process being used, should consider a pool of af least three qualified monitor
candidates. Where the selection process calls for the corporation to choose the monitor at the
putset, the corporation should submit its choice from ammong the pool of candidates o the
Government, Where the selection process calls for the Government fo play 2 greaterrole in
selecting the monitor, the Government should, where practicable, identify at least three
acceptable monitors from the pool of candidates, and the corporation shall choose from that list.

. SCOPEOF DUTIES

A, INDEPENDENCE

-

corporation or of the Government.

2 frincip_ﬁ_jg: A monitor is an independent third-party, not an émployee or agent of the

Comment: A monitor by definition is distinet and independent frorm the directors,
officers, ermmployees, and other representatives of the corporation. The monttor is ol the
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corporation’sattorney. Accordingly, the corporation may not seek 10 obtain or obtai legal
advice from the monitor. Conversely, 4 monitor also is not an agent or employee of the
Government.

While 2 menitor is independent both from the corporation and the Government, there
should be open dialogue among the corporation, the Government and the monitor throughout the

duration of the agreement.

B. MONITORING COMPLIANCE WITH THE AGREEMENT

3. Pringiple: A monitor’s primary responsibility should be to assess and monitor a
corporation’s compliance with those terms of the agreement that are specifically designed
to address and reduce the risk of recurrence of the corporatien’s misconduct, including, in
most cases, evaluating (and where appropriate proposing) internal controls and corporate
ethics and compliance programs, ‘

Comment: At the corporate level, there may be a variety of causes of cniminal
misconduet, including but not limited to the failure of internal controls or ethics and compliance
programs to prevent, detect, and respond to such misconduct. A monitor’s primary role is to
evaluate whether a corporation has both adopted and effectively tmplemented ethics and
compliance programs to address and reduce the risk of recurrence of the corporation’s
misconduct, A weli-designed ethics and compliance program that is not effectively implemented
will fail to lower the nbk of recidivism.

A monitor is not responsible to the corporation’s shareholders. Therefore, from a
corporaie governance standpoint, responsibility for designing an ethics and compliance program
that wiil prevent misconduct should remain with the corporation, subject to the monitor’s input,
evalnation and recommendations,

4, Prineiple: In carrying out his or her duties, a monitor will often need to undersiand
the full scope of the corporation’s misconduct covered by the agreement, but the monitor’s
responsibilities should be no broader than necessary to address and reduce the risk of
recurrence of the corporation’s misconduct.

address and reduce the msk of recurrence of the corpoxa‘non s mjswnduct. Among ogher things,
focusing the monitor’s duties on these tagks may serve to calibrate the expense of the
monitorship to the failure that gave rise to the misconduct the agreement covers.

Neither the corporation nor the public benefits from employing a monitor whose role is
too narrowly defined (and, therefore, prevents the monitor from effectively evaluating the
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reforms intended by the parties) or too broadly defined (and, therefore, results in the monitor
engaging in activities that fall to facilitate the corporation’s implementation of the reforms
intended by the parties).

The moenitor’s mandate is not to investigate historical misconduct, Nevertheless, in
appropriate circumstances, an wnderstanding of historical misconduct may inform a raonitor’s
evaluation of the effectiveness of the corporation’s eompliance with the agreement.

., COMMUNICATIONS AND RECOMMENDATIONS BY THE MONITOR

5. Princinle: Communication among the Government, the corporation and the -
monitor is in the interest of all the parties. Depending on the facts and circumstances, if
may be appropriate for the monitor o make periodic written reports to both the
Government and the corporation.

Comment: A monitor generally works closely with a corporation and communicates with
a corporation on a regular basis in the course of hus or her duties. The monitor must alse have
the discretion 10 communicate with the Government as he or she deems appropriate, For
example, a monitor should be free to discuss with the Government the progress of, as well as
issues arising from, the drafting and mplementation of en ethics and compliance program.
Depending on the facts and circumestances, it may be appropriate for the monitor to make
periodic writien reporis to both the Covernment and the corporation regarding, among other
things: {1) the monitor’s activities; (2) whether the corporation is complying with the terms of
agreement; and {3) anry changes that are necessary to foster the corporation’s compliznce with the

terms of the agreement.

A

the

6. Principle: If the corporation chooses not to adopt recommendations made by the
monitor within a reasonable time, gither the monitor or the corporation, or both, should
report that fact to the Government, along with the corporation’s reasons. The Government
may consider this conduct when evaluating whether the corporation has fulfilled its
cbligations under the agreement,

Comment: The corporation and its officers and directors are ultimately responsible for
the ethical and legal operations of the corporation, Therefore, the corporation should svaluate
whether o adopt recomunendations made by the monitor. If the corporation declines o adopt a
recorrunendation by the monitor, the Government should consider both the monitor’s
recommendation and the corporation’s reasdns in detenmining whether the corporation is
complying with the agreement. A flexible timetable should be established to ensure that both a
moniter’s recommendations and fhe corporation’s decision to adopt or reject them are made wel]

efors the expiration of the agreement.
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D, REPORTING OF PREVIQUSLY UNDISCLOSED
OR NEW MISCONDUCT

7. Principle: The agreement should clearly identify any types of previously
undisclosed or new misconduct that the monitor will be required o report directly to the
Government. The agreement should also provide that as to evidence of other such
misconduct, the monitor will have the discretion to report this misconduct to the
Grovernment or the corporation or both.

Comment: As a general rule, timely and open communication between and anong the
corporation, the Government and the monitor regarding allegations of misconduct will facititale
the review of the misconduct and formulation of an appropriate résponse to it. The agresment
rmay set forth certain types of previousiy undisclosed or new misconduct that the mornitor will be
required to report directly to the Government. Additionally, in some instances, the monitor
shouid immediately report other such misconduct directly to the Government and not to the
corporation, The presence of any of the following factors militates in favor of reporting such
misconduct directly to the Government and not to the corporation, namely, where the

nisconduct: (1) poses a risk to public health or safety or the environment; (2) involves senior
management of the corporation; (3) involves obstruction of justice; (4) tnvolves criminal activity
which the Government has the opportunity to investigate proaciively and/or covertly; or {5)
otherwise poses a substantial risk of harm. On the other hand, in instances where the allegations
of such misconduct are not eredible or invelve actions of individuals outside the scope of the
corporation’s business, the monitor may decide, in the exercise of his or her discretion, that the
allegations need not be reported directly to the Government,

v, DURATION

8. Principle: The duration of the agreement should be tailored to the problems that
have been found to exist and the types of remedial measures needed for the monitor to

satisfy his or her mandate,

Comment: The following criteria should be considered when negotiating duration of the
agreement (not necessarily in this order): (1) the nature and seriousness of the ynderiying
misconduct; (2) the pervasiveness and duration of misconduct within the corporation, including
the complicity or involvement of senior management; {3} the corporation’s history of similar
rnisconduct; (4) the nature of the corporate culture; (5) the scale and cornplexity of any remedial
measures contemplated by the agreement, including the size of the entity or business unit at
issue; and (6) the stage of design and implementation of remedial measures when the
monitorship commences. It is reasonable 1o forecast that completing an assessment of more
extensive and/or complex remedcial measures will require & longer period of time than complsting
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an asssssment of less extensive and/or less complex ones. Similarly, it is reasonable to forecast
that a monitor who s assigned responsibiiity to assess a compliance program that has not been

desigried or implemented may take longer to complete that assignmment than one who is assigned
responsibility to assess a compliance program that has already been designed and implemented.

9 Principle: In most cases, an agreement should provide for an extension of the
menitor provision(s) at the discrefion of the Government in the event that the corporation
has not successfully satisfied its obligations under the agreement. Conversely, in most
cases, an agreement should provide for early termination if the corporation can

T&y Bk

demonstrate to the Government that there exists a change in ¢circumstances safficient to
eifminate the need for a monitor, :

Comment: If the corporation has not satisfied its obligations under the terms of the
agreement at the time the monitorship ends, the corresponding risk of recidivism will not have
been reduced and an exiension of the monitor provision(s) may be appropriate. On the other
hand, there are a number of changes in circumstances that could justify sarly terminaiion of an
agresment, For example, if' a corporation ceased operations inthe area that was the subject of the
agreementi, a monitor may no longer be necessary. Similarly, 1l a corporation is purchased by or
merges with another endity that has an &ffective ethics and compliance program, it may be
prudent o {erminais & monitorship. .






U.5. Department of Justice

Criminal Diviston

Office of the Assistant Alarney General : Vashington, D.C. 20530

June 24, 2009

TO: All Criminal Division Personnel

The purpose of this memorandum is to establish policy and procedure for the selection of
moenitors i maiters being handled by Criminal Division attorneys, This memoranduns
supplements the guidance provided by the memorandum entitled, “Selection and Use of
Monitors in Deferred Prosecution Agreements and Non-Prosecution Agreements with
Corporations,” issued by then-Acting Deputy Attomey General, Cralg 3. Morford (hereinatier
referred to as the “Morford Memorandum™ or “Memorandum™.' The policy and procedure
contained in this memorandum shall apply to any deferred prosecution agresrent {“DPA™) and/
of non-prosecution agreement {“NPA”) between the Criminal Division and a business
organization which requires the retention of a monitor.”

A Terms of the Agreement: As a preliminary matter, any DPA or NPA between the
Criminal Division and a business organization which requires the retention of a monitor
{(hereinafter referred to as the “Agreement”), should contain the following:

1. A description of what the monitor’s qualifications should be;
2. A staternent that the parties will endeavor {0 complete the monitor

selection process within sixty (60) days of the execution of the underlying agreement; and

3 An explanation of the responsibilities of the monitor; and
. The term of the monitorship,

' the Morford Memorandum requires cach Department component to “creats a standing or ad hoe commitiee. .of
proseuutors o sonsider the selection or veto, as appropriale, of monifor candidates.” The Memorandum also
requires that the Committer include an ethics advisor, the Secton Chief of the invelved Department component and
one other axpericneed proscoutor,

" The contents of this memorandum provide internal gaidance to Criminal Division attiorneys on legal 1ssues.
Nothing in it is infended 10 create any substantive or procedural rights, privileges, or beneflls enforgeable n any
administrative, civil, o criminal matter by prospective or actual witnessss or partics.




13, Standine Committee on the Selection of Monttors: The Criminal Division shall

create g Standing Comanittes on the Selection of Monitors {the “Standing Committee”).
l. Composition of the Standing Committee: The Standing Committes shall

Bkl

comprise: (1) the Deputy Assistant Attorney General (“"DAAG™) with supervisory responsibility
for the Praud Section, or his or her designee;” (2) the Chief of the Praud Section, or his or her
designes; (3) the Chief of the relevant Section entering into the Agreement;” and (4) the Deputy
Designated Agency Ethics Official for the Criminal Divisien.” Should further replacements not
contemplated by this paragraph be necessary for a particular case, the DAAG with supervisory
responsibility for the Fraud Section will appoeint any temporary, additional member of the
Standing Committee for the particular case.

The DAAG with supervisory authority over the Fraud Section, or his or her designec,
shall be the Chair of the Standing Commities, and shall be responsible for ensuring that the
Standing Committee discharges its responsibilities,

All Criminal Division employees involved in the selection process, including Standing
“ommittes Members, should be mindful of their obligations to comply with the conflict-of-
interest guidelines set forth in 18 U.S.C. Section 208, 5 C.F.R. Part 2635 (financial interest), and
28 CF.R. Part 45.2 (personal or political relationship).

2. Convening the Standing Commitiee: The Chief of the relevant Section
eitering futo e Agreeorent should nolily the Chair of the Slanding Commitice a3 soon ag
practicable that the Standing Committee will need to convene. Notice should he provided as
soon as an agreement in principle has been reached between the government and the business
organization that is the subject of the Agreement (hercinafter referred to as the “Company’™), but
not later than the date the Agreement is executed, The Chair will arange to convene the
Standing Comumitlce mesting as carly as practicable, identify the Standing Committee
participants for that case, and ensure that there are no conflicts among the Standing Committee
Members,

C. The Selection Process: As set forth in the Morford Memorandum, a monitor must
be selected based on the unique facts and circumstances of each matter and the merits of the
individual candidate. Accordingly, the selection process should: (i) instill public confidence in
the process and (1) result in the sclection of a highly qualified person or entity, free of the any
actual or potential conflict of interest or appearance of a potential or actual conflict of interest,
and suitable for the assignment at hand. To meet those objectives, the Criminal Division should
ermnploy the following procedure in sclecting a monitor:

? Should the DAAG be recused from a particular sase, the Assistant Attorney General will appoint a representative

o i the DAAGs position on the Standing Committee.

* Should the Chiaf of the Section be recused from a particular case, helshe will be replaced by the Principal Depury

Chicfov Deputy Chief with supervisory respongibility over the matter,

* Shouid the Deputy Designated Agency Ethics Official for the Criminal Division be recused from a particular case,
hefshe will be replaced by the Alternate Deputy Designated Agency Ethics Qfficial for the Criminal Division or his
or her designee,



| Nomination of Monitor Candidates: At the outset of the monitor selection
orocess, counsel for the Company should be advised by the Criminal Division attorneys handling
the matter to recommend a pocl of three qualified monitor candidates.® Within at teast (20)
business days after the execution of the Agreement, the Company should submit a written
proposal identifving the monitor candidates, and, at a minimam, providing the following:

a. & description ot sach candidate’s qualitications and credentiais in
support of the evaluative consideratiens and factors listed below;

b. a written certification by the Company that it will not employ or be
affiliated with the monitor for a peried of not less than one year from the date the termination of
the monitorship; and

G a written certification by sach of the candidates that hefshe is not
an employee or agent of the corporation and holds no interest in, and has no relationship with,
the corporation, its subsidiaries, affiliates or related entities, or its employees, officers, or
dirgctors.

2. Initial Review of Monitor Candidates: The Criminal Division attorneys
handling the matter should promptly interview each monitor candidate 1o assess his/her
gualifications, credentials and suitability for the assignment and, in conducting a review, should
congider the following factors:

a. each monitor candidate’s general background, educalion and
wraining, professional experience, professional commendations and honors, Heensing, reputeiion
in the relevant professional community, and past experience as ¢ monitor,

b. - each monitor candidate’s experience with the particular area(s) at
issue in the case under consideration, and experience in applying the particular areas) at issue in
an organizational setting;

c. each menitor candidate’s degree of obiectivity and independence
from the Company so as to ensure effective and impartial performance of the monitor's duties;

d. the adeguacy and sufficiency of each monitor candidate’s
resowrces to discharge the monitor’s responsibilitics effectively; and

e. any other factor determined by the Criminal Division attoreys,
and by the circumstances, to relate to the qualifications and competency of each monitor
candidate as they may correlate to the tasks required by the monitor agreement and nature of the
business organization to be monitored.

After the attorneys handiing the matter have completed the initial review of monitor
candidates and conferred with their supervisors, they should decide whether one of the monitor

" The Compary may express a prefereace and/or identify the monitor candidlate among the post that is {13 first

choioe 10 serve s the monitor,



candidates is acoeptable. Ifthey decide to reject all three candidates, they should notify the
Company and reguest that counse! for the Company propose another candidate or candidates
within twenty (20) business days.” This process should continue until the attorneys handling the
matter have voted to accept and recornmend a monitor candidate.

3. Preparation of a Monitor Selection Memgerandurmn, Once the atfiomevs
handling the matter and their superviscrs accept and recommend & candidate, the selection
process should be referred to the Standing Commitice. The attoraeys handling the matter shoold
prepare g written memorandum to the Standing Comumittee, in the format attached hereto. The
memorandum should contain the ollowing information:

a. a brief statement of the underlying case;

b. a description of the proposed disposition of the case, including the
charzes filed G any),

C. an explanation ag to why a monitor is required in the case;

d. a summary ot the responsibilities of the monitor, and his/her term;

e. a description of the process used to select the candidate;

T. a deseription of the candidate’s qualifications;

g. a description of countervailing considerations, il any, in selecting
the candidate; and

h. a signed certification, on the formn attached hereto, by each of'the

Criminal Divigion attomeys involved in the monitor selection process that he or she has
somplied with the contlicts-of-interest guidelines set forth in 18 U.S.C. Section 208, 5 CF K.
Part 2635, and 28 C.F.R. Part 45 in the selection of the candidate.

Copies of the Agreement and any other relevant documents reflecting the disposition of
the matter must be attached to the Monitor Selection Memorandum and provided to the Standing
Committes,

4. Standing Commitiee Review of & Monitor Candidate: The Standing
Cornmittee should review the recommendation set forth in the Monitor Selection Memorandum
ard vote whether or not 1o accept the recormmendation. [n the course of making its decision, the
Standing Commitice may, in its discretion, interview the candidate.

" A Company may be granted a reasonable exiension of time to propose an additional cundidate or candidates if the
attorneys handling the matter belivve clreumstances warranl #n exlension. The attorneys handiing the matter should
advise the Standing Committes of the extension. If the altorneys handling the matter determine that the Company

s nol proposed aceeptable candidetes, consistent with the gaidance provided herein, then the attorreys way

shternasve candidates that they identify and provide a Hst of such candidzies to the Company for

CAaniIOEILy N WLy 1En

consideration.
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[f the Standing Committes accepts the candidate, it should note its recommendation in
writing on the Monttor Selection Memeorandum and ferward the memorandum to the Assistant
Attorney General for the Criminal Division for ultimate submission to the Office of the Deputy
\"f‘muf General ("ODAG™). The Standing Committee’s recommendation should also include a
ritten certification by the Deputy Designated Agency Bthics Official for the Criminal Division
th;.t the candidate meets the elhice! requirements for selection as a monitor, that the selection
progess utilized in approving the candidate was proper, and that the Government attomeys
invelved in the process acted in compliance with the conflict-of-interest guidelines set forth in 18
LU.S.C Section 208, 5 C.F.R. Part 2633, and 28 C.F.R. Part 45,

[[ the Standing Committee rejects the candidate, it should so inform the Criminal
Division attorneys handiing the matter and their supervisors who, in tumn, should notify the
Company and request that the Compavy propose a new monitor candidate or candidates a
provided by paragraph C above. The Standing Committee also should return the Momlor
Selection Memorandum and all attachments to the attorneys handling the matter.

if the Standing Commiitee {s unable to reach a majority decision {fe. there is a tig)
regarding the proposed monttor candidate, the Standing Committec should so indicate on the
Monitor Selection Memorandum and forward the Memorandurn and all attachments (o the
Assistant Attorney General for the Criminal Diviston.

3 Review by the Assistant Attorney General: The Assistant Attorney

General for the Criminal Division {the “AAG”) may not unilaterally accept or reject a monitor
cemdidatc selected pursuant to a DPA or NPA. However, the AAG should review the

ccommendation of the Sianding Commitiee set forth in the Monitor Selection Memorandum. In
n~ coutse ol doing so, the AAG may, In his/er discretion, request additional information from
the Standing Committee and/or the Crimninal Division attorneys handling the matter and their
supervisors, The AAG should note his or her concurrence or dlsagrccment with the proposed
candidate on the Monitor Selection Memorandum and forward the Monitor Selection
Memorandum to the Office of the Deputy Attorney General ("ODAG™.

. Approval of the Office of the Deputy Attorney General: All monitor
candidates involving DPAs and NP As must be approved by the ODAG.

Upoen receipt of the decision of the ODAG regarding the proposed monitor, the Criminal
Division atlorneys handling the matter should communicate the decision to the Company.

if the ODAG does not approve the proposed monitor, the attorneys handling the matter
should notity the Company and request that the Company propose a new candidate or candidates
as provided by paragraph C above. If the ODAG approves the proposed monitor, the attorneys
handling the matter should notify the Company and the monitorship should be executed
according to the terms of the Agreement.

. Retention of Records Resarding Monitor Selection: It should be the
responsibility of the attorneys handling the matter to ensure that 2 copy of the Monitor Selection
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Memorandum, including attachments and documents reflecting the approval or disapproval of a
sandidate, is retained in the case file for the matier and that a second copy is provided to the
Chair of the Standing Committee.

The Chair of the Standing Committee should obtain and maintain an electronic copy of
every Agreement which provides for g monitor,

E. Departure from Policy and Procedure: Given the fact that sach case presents
unique facts and circumstances, the monitor selection process must be practical and flexible.
When the Criminal Division attorneys handling the case at issue conclude that the monitor
selection process should be different from the process deseribed herein, the departure should be
discussed and approved by the Standing Committee. The Standing Committee cuan request
additiona! information and/or a written request for a departure.”

Note that purspant 16 the memorandum entitled YRetention of Corporate Deferred Prosecution Agreements and
Non-Prosegution Agreements,” (Junuary 15, 2009 all DPAs and NP As must also be electzonically sent to
somenisiousdo] gov.

3 3} N . . . . T .
A court may also modify the monitor selection process in cases where the Agreement s filed with a court.

Loy
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1.5, Department of Justice
Criminal Division

CONFIDENTIAL
MEMORANDUM
To: Criminal Division Monitor Selection Standing Committee
Prom:
Date:
Re:
INTROBUCTION
I Brief Statement of the Underlying Case

I Proposed Disposition of the Case
I Mecessity of a Monitor in this Case
IV, Summary of Responsibilities and Term of Monitor
Y. Process Used to Select the Candidate

£lg., Company X proposed three proposed monitor candidates. On_ dates, the
trial attorneys interviewed the candidates. Based on the gualifications of , and the
mterview with | the trial attorneys/ Section recommend(s) him/ her as the monitor,
V1. Description of the Candidate’s Qualifications

Can provide a brief description along with a resume or CV.

YIL  Countervailing Considerations



Department of Justice Attorney Certification Concerning
Complisnce with Conflict of Interest Guidelines
In Monitor Selection Matters

Monitor Selection Name

18 U.8.C. § 208 is a criminal conflict of interest statute that prohibits me from
participating persenally and substantially in an official capacity in any particular matier in which
I have 2 fingncial interest, or in which certain persons or organizations whose interssts are
imputed to me have a financial interest, if the particular matter will have a direct and predictable
¢ffect on that interest, This statute is in addition to any state bar professional conduct rules that
may apply.

With regard to the selection of monitors in Criminal Division matters:

[ understand that iy involvement in the selection of the above-referenced monitor is
personal and substaniial participation in a particular maiter.

Tonderstand that financial interest is the potential for gain or loss as a result of
governmental action and that such interests typically arise through ownership of stocks or
sectored mutual funds, outside activities/employment, and spousal employment.

P understand that those inerests imputed fo me include those of my spouse, domestic
pariner, minor children, general partners, any organization in which I serve as officer, director,
trustee, gencral partner or employee, and any person or organization with whom 1 am negotiating
for or have any arrangement concerning prospective employment.

[ understand that a direct and predictable effect cccurs when there is a close causa
rclationship between the selection of the menitor and my financial interest or the financial
interest held by someone whose interests are imputed to me. The effect maybe positive or
negative. The magnitude of the gain or loss is immaterial.

[certify that, to the best of my knowledge, the selection of the above-named monitor, will

not directly and predictably affect my financial interests or those interests imputed to me and my
participation in this matter will not violate 18 U.8.C. Section 208,
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5 C.FR. § 2635502, the impartiality rule, prohibits me from participating in a specific
varty matter thal { know is likely to affect the financial interests of a member of my household or
in which someone with whom 1 have 2 covered relalionship 1s or represents a party.

[ understand that  have a covered relationship with the following: anyone with whom [
have or seek & business, contractual, or financial relationship; a relative with whom | have a close
personal relationship; anyone for whom my spouse, domestic partner, parent, or dependent child
serves or seeks to serve as an officer, director, trustee, general partner, agent, attorney,
consultant, coniractor, or employee; anyone for whom [ worked in the last year as an officer,
director, trustes, general partner, agent, attorney, consultant, contractor, or employee; and an
organization in which I am an active member.

[ certify that, to the best of my knowledge, my involvement in the selection of the above-
named monitor is not likely to affect the financial interest of a member of my household, and no
one with whom [ have a covered relationship is or represents a party in this matter. My
participation will not violate 5 CF.R.

§ 2035.502.

28 C.E.R, § 45.2 prohibits me, without written authorization, from participating ina
orimningl investigation or prosecution if [ have a personaf or political relationship with any
person or organization substantially involved in the conduct that is the subjecl of the
nvestigation or proseculion, or any pearsen or orpaniraion which T know hag 8 spesific and
substantial interest that would be directly affected by the cutcome of the investigation or
prosecution,

[ understand that { have a political relationship with any of the following with whom I
have a close identification: an elected official, a candidate for elective public office, a political
party, or & campaign organization, arising from service as a principal adviser thereto or ¢
principal officiat thereof, '

[ understund that [ have g personal relationship with anyone with whom { have a close and
subgtantial connection of the type normally viewed as likely to induce partiality,

T have disclosed to the Deputy Designated Agency Ethics Official for the Criminal
Division any relationship(s) ! have or had with the monitor selected. To the extent any
relationshipfs) exist, F have attached a statement hereto either describing said relationship{s) or a
statement that [ have discussed the matier with the Deputy Designated Agency Ethics Official for
the Crimimal Division and it has been determined that my participation does not vielate 28 C.IVR,
§45.2.

[ certify that to the best of my knowledge, that [ do not have, nor have | had 2 persenal or

nolitical relationship with the above-narmed monitor, or that, in accordance with 28 CF.R.
§43.2 {b), any relationship with the monitor selected has been disclosed tomy appropriate
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supervisor and the Deputy Designated Agency Ethics Official for the Criminal Division and it

l
s been determined that my participation in the selection of the above-named monitor does not
not viclate 28 CF.R. § 452,

Fundersiand, acknowledge, and certify the above. |acknowledge my ongoing
responsibility to be aware of the potential for confiict or the appearance of a conflict, and my
regponsibility to disclose, as soon as it {s known fo me, any financial or personal interests
deseribed above,

Date

(Sipned)

{Printed Name)

Each attorney assigned to the monitor selection must execute a soparate certification. Attach the
completed certification to the monitor selection memorandum,
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