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conducting regular “sweeps” for any remaining ballots, so that they could be expeditiously
processed and directed to their final destination. Indeed, after a conversation with counsel for the
Plaintiffs, Defendants sent a further email to all processing plants yesterday evening reminding
them of this responsibility.

Defendants therefore conducted inspections by Postal Inspectors and sweeps at the relevant
plants yesterday, pursuant to this Court’s order, but it was not possible for the Postal Inspectors to
conduct sweeps of all relevant facilities by this Court’s 3pm deadline. Inspectors were not
physically on site at the time of the Court’s order, because they had been scheduled to arrive later
in the day, to conduct inspections at the most critical time when the vast majority of any ballots
processed on Election Day would be on site, and even if they were, Inspectors are not equipped to
do full operational sweeps in the time allotted, although they do and did conduct their own sweeps
as part of their reviews. We explain why below and further demonstrate how Defendants
effectively accomplished the goal underlying the Court’s order.

L. The Postal Inspection Service conducted daily reviews of mail processing
facilities handling Election Mail, but it was not possible to change the nature
or timing of this review in the limited time available.

The Postal Inspection Service has conducted daily reviews, called Observation of Mail
Conditions (“OMCs”) of 220 mail-processing facilities handling Election Mail for the past several
days, including yesterday. Brubaker Dec. § 6. Typically, one (and sometimes two) Inspectors are
assigned to each facility. /d. These facilities are very large, and Inspectors are instructed to walk
throughout the facility and observe the conditions of Election Mail, chiefly ballots, processed and
handled by employees. Id. They are directed to consider specific things, including reviewing
staging areas and areas outside the staging area for Election Mail, scanning for delayed mail,

ensuring Election Mail is processed expeditiously, and ensuring no ballots are held for postage
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due. Id. The purpose of the review is to do everything possible to ensure that ballots are delivered
timely; and any deficiencies are identified and reported to management for prompt resolution. /d.

That process occurred yesterday. For the twelve districts identified in this Court’s order,
the following matters were discovered related to ballots: (a) in Johnstown, PA, three delayed
ballots were discovered and were being expedited by management for delivery, and (b) in
Lancaster, PA, ten ballots were discovered from collectors and referred to management for
delivery. 1d.9 10.

It was not, however, possible, to have Inspectors on site in the specific districts identified
in the Court’s order to conduct and complete sweeps between 12:30 and 3pm. There are two main
reasons why this was so. First, the schedule for Postal Inspection Service’s daily reviews is set in
advance, and Inspectors were scheduled to be at their processing plant from 4pm to 8pm on
Election Day, because the bulk of the mail from delivery units arrived at or after that time, and
processing begins thereafter. See id. | 7; see also Bray Dec. § 8. In other words, the vast majority
of ballots processed in plants on Election Day would be processed between 4pm and close of polls,
and the management suggested that time for the Inspection Service so that they would be present
to observe compliance with postal operational efforts to postmark and deliver ballots to the Boards
of Election by the respective deadlines. Bray Dec. 4 8. Accordingly, Inspectors were instructed
to pay attention to specific postmarking or ballot-in-hand deadlines for each state, which impact
the processing of Election Mail on Election Day. Brubaker Dec. ¥ 7,

At the time the Court’s order was issued at 12:30pm, it was not practicable to move OMCs
earlier in the day due to logistical considerations. Brubaker Dec. § 8. The Inspectors were not in
the facilities; as Election Mail reviews are not a normal duty, and Inspectors were assigned to

conduct them for a particular period of time. /d. Before the OMC was to begin at 4pm, they were
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conducting their normal duties related to their assigned team (e.g., mail theft, mail fraud, dangerous
mail responses, etc.). Id. When the Court order was issued, there was not enough time to contact
them, to have them travel to the processing facilities, and to assign new duties to them at the
facilities. Id. Notably, some of the duties they were undertaking elsewhere included election
matters unrelated to OMCs. /d.

Second, the term “sweep” is used in multiple contexts by the Postal Service. Id. 9. As
has generally been discussed in this litigation, it is an operational term that means that employees
examine every place in the plant to make sure no ballots have been left behind pursuant to a specific
plan. These sweeps involve approximately one to five employees, depending on the size of the
facility. It is not possible for Inspectors to conduct this type of sweep in the time allotted, however,
Inspectors did observe these sweeps in addition to their own efforts, and reported any deficiencies
to facility management. /d. Inspectors also conducted their own “sweeps” of facilities as part of
the OMC, where they search equipment, trailers, recyclable dumpsters, staging areas, empty
equipment areas, bathrooms, breakrooms, locker rooms, stock rooms, offices, closets, etc. /d.

IL. The Postal Service conducted regular sweeps at all plants on Election Day.

The Postal Service did, however, conduct regular sweeps at all its plants on Election Day,
as part of a longstanding review process in place to ensure that no ballots are left behind. “Sweep”
is the term used when Postal Employees search plants to be sure that all ballots are accounted for
and being processed correctly. Brady Dec. 4 3. “This includes searching the facility to be sure no
ballots are in any unexpected locations . . . as well as identifying ballots in the mailstream that are
not moving with sufficient speed.” Id. The search is not limited to the interior of the plant and
encompasses the surrounding area, including the docks and any trailers that might contain mail.

Id. During the last days of the election, when all ballots must be dispatched from plants under the
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extraordinary measures undertaken by the Postal Service, all ballots retrieved during sweeps are
expedited through whatever means are necessary to ensure they are delivered in time to be counted,
assuming that it is physically possible. /d. 4. While some states allow ballots to be counted after
Election Day, the Postal Service, through Election Day, treats all ballots as if they must be
delivered by the close of polls. /d. 9 4.

Sweeps have generally been taking place daily since January. Id. § 6. Plants are required
to submit an “all clear” report, indicating that it has searched for ballots and either none were
identified, or that any identified were moved expeditiously when found. /d. This report is
submitted at 10am each day. /d. For November 3rd, in addition to the 10am “all clear,” all plants
were also instructed to continuously sweep the plants for ballots starting at 7am (when the new
shift starts) and continuing as long as the state Boards of Elections (BOEs) continue to accept mail.
Id. q 7. All plant staff are on high alert to find any ballots that may not be in the proper place.
Any ballots identified in these sweeps were to be moved to the BOEs as quickly as necessary to
be counted outside of the Postal Service’s usual transportation network. Id. This includes
arrangements with some BOEs who make plans to come to the plants to pick up ballots themselves.
ld.; see also Hr’g Tr. of Michael Barber, Oct. 31, 2020, at 15:13-19 (“Tuesday, we will have hourly
sweeps then from most mails coming in all the way up until each individual state’s Board of
Election have a slightly different receipt times. So we provided all of that information to every
postal facility across the country and they will make continuous sweeps up until those times of the
Board of Elections still continue to accept.”). On Election Day, this plan was executed, and the
sweeps were carried out. Bray Dec. § 7. At the request of Plaintiffs’ counsel, and consistent with
these processes, the Postal Service sent the attached email to all Plant Managers last night

emphasizing that plants must “continufe] to do regular sweeps to ensure that all ballots can be
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timely delivered in accordance with the state’s Election Day ballot deadline today” and that “[a]ll
plants must ensure that we provide a final clean sweep for all Election Mail Ballots for deliveries
today in all states for which you provide service.” (emphasis original). See id.9| 9.

The Postal Service has confirmed with the plant maangers that sweeps were carried out as
instructed yesterday in plants located in the Central Pennsylvania, Philadelphia, Detroit,
Colorado/Wyoming, Atlanta, Houston, Alabama, Northern New England, Greater South Carolina,
South Florida, Lakeland, and Arizona districts. Bray Dec. 9 10-22.

CONCLUSION:

As discussed above, the Inspection Service was not able to conduct specific sweeps at
specific times of the day, as this was not operationally possible to implement in the limited time
available for the reasons stated above. Our understanding at the hearing was that the Court did not
intend for the Postal Service to make operational changes on Election Day, but rather to confirm
that the existing processes were functioning as anticipated. Defendants conducted ongoing sweeps
of the plants in the relevant districts throughout the day to identify any ballots and expedite them
to BOEs, and the Inspection Service conducted its thorough observational process during Election
Day, at which point it identified only a handful of ballots. Defendants therefore respectfully
indicate that they have provided assurance that the relevant plants had sufficient oversight on

Election Day to ensure that ballots were expedited as quickly as possible.
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/s/ Joseph E. Borson
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1100 L Street, NW

Washington, D.C. 20005

Telephone: (202) 514-1944
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November 5, 2020

The Honorable William Barr
Attorney General of the United States
950 Pennsylvania Avenue, NW
Washington, DC 20530

Dear Attorney General Barr:

This firm, in conjunction with Harvey & Binnall, PLLC, represents Donald J. Trump for
President, Inc. We write to bring to your attention criminal voter fraud in the State of Nevada in
the 2020 general election. Specifically, we have initially identified 3,062 individuals who appear
to have improperly cast mail ballots in the election. We verified this by cross-referencing the
names and addresses of voters with the National Change of Address database. Enclosed, please
find a letter sent to Joseph Gloria, the Clark County Registrar, outlining our findings. We also
anticipate that the final list of fraudulent ballots will grow substantially and we will update you
as we learn more.

Of course, voter fraud is a serious federal felony, one that cuts to the heart of our
representative democracy. We understand that these are serious allegations and we do not make

them lightly. Please let us know if you have any questions or concerns.

Very Truly Yours,
Weir Law Group, LLC

/s/ Shana D. Weir

Shana D. Weir
Jesse R. Binnall

Enclosures

0220

Document ID: 0.7.3493.15154-000001





mailto:sweir@weirlawgroup.com

We have enclosed the change of address information for the voters we have already
identified. Please take care to ensure that this data is not improperly disseminated. also promptly
respond by explaining what steps Mr. Gloria will take to ensure that no further ballots from
ineligible voters will be tabulated. The time critical nature of this request is self-evident.

Sincerely,
Weir Law Group, LLC

/s/ Shana D. Weir

Shana D. Weir
Jesse R. Binnall

cc: Hon. William Barr
Hon. Christopher Wray
Hon. Nicholas A. Trutanich
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November 6, 2020

The Honorable William Barr
Attorney General U.S. Department of Justice

950 Pennsylvania Avenue, NW
Washington, D.C. 20530

Dear Attorney General Barr,

While each state runs its own election process, the United States Department of Justice is
ultimately responsible for the integrity of federal elections. The American people must have the
utmost confidence that the outcome of the presidential election is legitimate.

With widespread reports of irregularities, particularly in the vote counting process, it is time
for you to use the resources of the Department to ensure that the process is conducted in a manner
that is fully consistent with state and federal law. And, it is also important that the process be
completely transparent, so that the American people will have full confidence in the result.

The Justice Department’s Civil Rights Division Voting Section’s responsibility is to ensure
that the right to vote is sacred. This not only means access to the ballot box, but it also means
ensuring that no one’s vote is devalued by any means of voter fraud.

The U.S. Marshals Service is also available to ensure that judicial orders are carried out.
When it comes to a federal election, it should not matter whether those judicial orders come from a
state or federal court. For example, if a state court orders that observers can watch ballot counting in
a federal election, no local election official should be able to defy that order.

With that in mind, we request an immediate response to the following questions. What are
you doing to ensure the integrity of the voting and counting process right now? Will you commit to
using all the resources at your disposal to ensure that only legal votes are being counted and being
counted in a fully transparent manner immediately?

Thank you for your prompt reply.

Sincerely,

Michael Cloud Andy Biggs
Member of Congress Member of Congress
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Roger Marshall, M.D. Doug LaMalfa
Member of Congress Member of Congress

C /:',/(// ﬁ | g%mf;ea—/;

Bill Flores Bill Johnson
Member of Congress Member of Congress
K. Michael Conaway Kevin Hern

Member of Congress Member of Congress
Glen Grothman Tom Emmer
Member of Congress Member of Congress
John Joyce

Member of Congress
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Kazam, Alexander (OASG)

From: Kazam, Alexander (OASG)

Sent: Monday, November 9, 2020 4:33 PM
To: Murray, Claire M. (OASG)

Cc: Wilson, Ashley (OASG)

Subject: 11/10 ODAG Report Draft
Attachments: ODAG Report 11.10.2020.docx

Hi Claire,

Please find attached this week’s DAG report and let me know if it's good to go to Maya.

Thanks,
Alex
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U.S. Attorney’s Office for the District of Columbia
Criminal Division
Public Corruption & Civil Rights Section

November 12, 2020

The Honorable William P. Barr
United States Attorney General
United States Department of Justice
950 Pennsylvania Avenue, NW
Washington, D.C. 20530-0001

Dear Mr. Attorney General:

We currently serve in the Public Corruption and Civil Rights Section (PCCR) in the United
States Attorney’s Office for the District of Columbia. We share responsibility for enforcing federal
criminal election law in this jurisdiction and are alumni of the Justice Department’s Criminal
Division. The views expressed below are our own.

We write to voice our support for the nonpartisan career prosecutors in the Public Integrity
Section (PIN), especially former Election Crimes Branch (ECB) Director Richard Pilger, whose
faithful administration of the Department’s longstanding policy of non-interference in elections
has, for decades, protected the institution from the appearance of political partisanship and
afforded field offices like ours the credibility necessary to enforce federal criminal election law.
In particular, for nearly 30 years, Mr. Pilger has served the Department selflessly and honorably,
exhibiting unimpeachable integrity and evenhandedness. We, along with scores of other career
prosecutors fortunate enough to have worked with him, were demoralized by his need to resign as
ECB Director a courageous act signaling that the Department has strayed from institutional
norms ensuring independence from inappropriate political influence.

Specifically, we believe that your November 9, 2020, memorandum, “Post-Voting Election
Irregularities Inquiries” (the Memorandum), in which you altered the Department’s longstanding
non-interference policy, eradicates the Department’s guardrails against improper political
influence. The process leading to the Memorandum  which prompted Mr. Pilger’s resignation
along with its timing and the apparent elimination of the policy requiring United States Attorneys
to consult PIN before initiating ballot fraud investigations, erode public confidence in the
Department’s independence and impartiality, and hinder our ability to protect the nation’s electoral
system from criminal interference.

First, the process by which you changed the non-interference policy diminishes the public’s
confidence in the Department’s political neutrality with respect to federal criminal election law
enforcement. We are informed that PIN, whose career prosecutors are charged with overseeing
the Department’s enforcement efforts, was not consulted on your post-election decision to change
the policy nor consulted on the Memorandum itself. Such a process violates the norms respecting
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deference to career officials in such a sensitive and highly scrutinized area of the law and
deteriorates the credibility of any policy change.

Second, the timing of your decision to change the non-interference policy inappropriately
injects the Department and its field offices into a political thicket. You issued the Memorandum
within days of a polarizing election, during a time in which false allegations of widespread voter
fraud are running rampant and risk undermining confidence in the election’s outcome. Your abrupt
decision to revise the 40-year-old non-interference policy lends the Department’s imprimatur to
conspiracy theories and counterfactual balloting fraud allegations that risk permanent damage to
the integrity of the election process, and the timing gives the unseemly appearance that the
Department’s motives arise from political partisanship.

Finally, your Memorandum apparently eliminates the written policy requiring that United
States Attorneys consult with career prosecutors in PIN prior to launching ballot fraud
investigations during an election period, see Justice Manual, § 9-85.210, thus silencing PIN’s
expert and nonpartisan voice in any discussion of whether such an investigation is warranted. As
your Memorandum points out, PIN often advises the field that whenever possible, overt
investigation of ballot fraud allegations should be delayed until after an election is concluded, the
results are certified, and recounts are exhausted. See also Federal Prosecution of Election Offenses
(Dec. 2017, 8th Ed.) at 84-85. You raise the concern that “[s]Juch a passive and delayed
enforcement approach can result in situations in which election misconduct cannot realistically be
rectified.” While we are unaware of any such instance, the very purpose of the consultation
requirement is that in such a case, a United States Attorney contemplating a ballot fraud
investigation would discuss the unique facts and circumstances with nonpartisan career experts in
PIN to determine whether immediate overt steps are necessary and appropriate. In so doing, the
Department and United States Attorney involved would avoid the appearance of improperly
launching political investigations aimed at affecting the outcome of an election, and bolster public
confidence in the Department’s integrity. Your apparent decision to eliminate the consultation
requirement and leave such decisions in the hands of politically appointed United States Attorneys
does the opposite.

The process by which you reached your decision to issue the Memorandum, coupled with
its timing and the apparent elimination of the investigative consultation requirement with PIN,
undermine the Department’s commitment to non-interference in elections and constitute a grave
threat to the Department’s status as an independent and nonpartisan institution. The collateral
damage it has already inflicted including the resignation of Mr. Pilger, turmoil within the ranks
of career nonpartisan prosecutors, and the pall it risks casting over the integrity of the 2020
election will be felt by this Department beyond your tenure as Attorney General. But you have
the opportunity to mend that damage: we urge you to rescind your November 9, 2020,
Memorandum, affirm the requirement that United States Attorneys consult PIN before opening
ballot fraud investigations, and restore the full scope of the Justice Department’s longstanding non-
interference policy.
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v Connecticut Avenue from H Street NW to L Street, NW

v Vermont Avenue from H Street NW to L Street NW

v 15th Street from | Street to K Street, NW (west side of McPherson Square)
v 17th Street from | Street to K Street NW (east side of Franklin Square)

The following streets will be posted as “Emergency No Parking” on Friday, November 13,
2020 at 2:00 p.m. to Sunday, 11:59 p.m.:

v" Constitution Avenue from Pennsylvania Avenue NW to 18th Street NW

v Pennsylvania Avenue from 3rd Street, NW to 18th Street NW

v | Street from 9th Street NW to 15th Street NW

v’ | Street from 17th Street, NW to 18th Street NW

v H Street from 9th Street NW to 15th Street NW

v H Street from 17th Street, NW to 18th Street NW

v K Street from 9th Street NW to 18th Street NW

v New York Avenue from 9th Street NW to 15th Street NW

15th Street from Constitution Avenue NW to L Street NW (east side of McPherson Square)
v 16th Street from K Street to O Street
v 17th Street from Constitution Avenue NW to L Street NW (west side of Farragut Square)
v' 14th Street from Independence Avenue SW to K Street NW
v 13th Street from Pennsylvania Avenue NW to E Street NW
v’ 12th Street from Constitution Avenue NW to E Street NW
v 11th Street from Constitution Avenue NW to E Street NW
v" 10th Street from Constitution Avenue NW to E Street NW
v’ 9th Street from Constitution Avenue NW to E Street NW
v’ 7th Street from Independence Avenue SW to E Street NW
v’ 6th Street from Constitution Avenue NW to E Street NW
v' 4th Street from Independence Avenue SW to Pennsylvania Avenue NW
v" 3rd Street from Independence Avenue SW to D Street NW
v New York Avenue from 18th Street NW to 17th Street NW
v’ C Street from 18th Street NW to 17th Street NW
v’ D Street from 18th Street NW to 17th Street NW
v Madison Street from 3rd Street NW to 15th Street NW
v’ Jefferson Street from 3rd Street NW to 15th Street NW

On Saturday, November 14, 2020 the following streets will be closed to vehicular traffic from
approximately 6:00 a.m. to 11:59 p.m. D.C. police stated that if it is deemed to be safe,
vehicles will be allowed to enter the area for essential business or traveling to and from their
residences.

v" Constitution Avenue from Pennsylvania Avenue to 18th Street NW

v Independence Avenue SW from 14th Street to Ohio Drive SW

v K Street from 9th Street NW to 18th Street NW

v' | Street from 9th Street NW to 18th Street NW

v H Street from 9th Street NW to 18th Street NW

v New York Avenue from 9th Street NW to 15th Street NW

v New York Avenue from 17th Street NW to 18th Street NW

v G Street from 9th Street NW to 15th Street NW

v G Street from 17th Street NW to 18th Street, NW

v F Street from 9th Street NW to 15th Street NW
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U.S. Department of Justice

November 13, 2020

The Honorable William P. Barr
The Attorney General

950 Pennsylvania Avenue, N.W.
Washington, DC 20530-0001

Dear Mr. Attorney General:

We are District Election Officers (DEOs) from fifteen United States Attorney's Offices and
career professionals charged with investigating and prosecuting election crimes. We have served
under Attorneys General from both political parties and have decades of collective experience in
the neutral, non-partisan application of federal criminal law to the electoral process. The views
expressed herein are solely our own and are offered in our roles as DEOs and career professionals
with expertise in election crimes.

We write in response to your November 9, 2020, memorandum titled “Post-Voting
Election Irregularities Inquiries” (the “Memorandum”).

We urge you to rescind it.

The Memorandum’s abrogation of the Department’s Election Non-Interference
Policy is not based in fact. It was developed and announced without consulting non-partisan
career professionals in the field and at the Department. Finally, the timing of the
Memorandum’s release thrusts career prosecutors into partisan politics.

The policy change was not based in fact. In the jurisdictions where we serve as DEOs,
in the 2020 election cycle, there is no evidence of “substantial allegations of voting and vote
tabulation irregularities” that “could potentially impact the outcome of a federal election,” to use
the language from the Memorandum. See Memorandum at page 1-2. Further, it is our
understanding that the Public Integrity Section, which has nationwide oversight of election fraud
matters, has not seen evidence of “substantial allegations of voting and vote tabulation
irregularities” that “could potentially impact the outcome of a federal election,” in other
jurisdictions. Therefore, as a factual matter, we do not believe justification exists for abrogating
the Department’s 40 year-old Election Non-Interference Policy in all jurisdictions, including our
own. Without a basis in fact, the policy change announced in the Memorandum has and will
engender speculation that it was motivated by partisan political concerns, rather than the neutral,
non-partisan application of federal criminal law.

The policy change was not a product of consultation with career professionals. The
Memorandum was drafted without consulting a single District Election Officer and without
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consulting the career professionals and subject matter experts within the Criminal Division’s
Public Integrity Section.

If we had been consulted, this is the advice we would have given.

The Election Non-Interference Policy has served the Department well over the
decades that we, as professionals, have operated under it. It is the cornerstone of the legal
and practical framework that maintains the Department’s neutrality during election cycles.
The Policy has always allowed for exceptions to the presumption that overt ballot fraud
investigations should be deferred until after election results are certified based on the facts
and circumstances of individual investigations. The Memorandum states you have already
made such determinations in an unspecified number of cases prior to the policy change.
That fact proves the point.

A further reason for non-interference is the fact that, as you well know, elections
are conducted by the States, not the federal government. Absent some extraordinary
reason, respect for the principles of federalism demands that the States be given an
opportunity to complete their elections through certification absent interference or
disruption by the federal government. Federal non-interference does not mean that voter
fraud is not being investigated. Rather it is referred to and handled by state and local law
enforcement.

Finally, the Memorandum is, by its plain text, at odds with both the Election Non-
Interference Policy and portions of the “Election Year Sensitivities” memorandum you
disseminated on May 15, 2020. As a result, career prosecutors now face competing and
contradictory guidance at a moment when clarity and consistency are particularly
important. This tension may be seized on by the defense bar who will argue we are
violating our own policies. More fundamentally, defendants will be able to argue that they
were singled out precisely because their case could affect the outcome of a given election
and not because of the underlying merits of their case.

The timing of the announcement inserts all of us into a partisan political debate. The
Memorandum was issued less than one week after the election. We have all experienced the
phenomenon of candidates and their lawyers trying to weaponize investigations and even the
specter of investigations for political advantage. The timing of this Memorandum affords them
that opportunity.

As career professionals we must strictly maintain our neutrality during the campaign, when
the public is voting and in the period when voting ends and until the election is certified. We do
that so the public has confidence both in the electoral process and in the criminal justice system.
We disagree with the Memorandum's argument that the impact of taking overt investigative and
prosecutorial actions on the outcome of an election is "greatly minimized" after voting ends but
before certification occurs. Important concerns that animate our restraint during the campaign and
when voting is underway are also present in the period after voting ends leading up to certification.
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For these reasons we ask that you reconsider your decision to abandon the Election Non-
Interference Policy and rescind the Memorandum of November 9, 2020.

Very truly yours,

Leo J. Wise

Assistant United States Attorney

Chief, Fraud and Public Corruption Section
DEO for the District of Maryland

David J. Kennedy
Assistant United States Attorney
DEO for the Southern District of New York

Emily N. Glatfelter

Assistant United States Attorney

DEO for the Southern District of Ohio -
Cincinnati

Ken Taylor
Assistant United States Attorney
DEO for the Eastern District of Kentucky

Alphonso Andrews
Assistant United States Attorney
DEQ, Virgin Islands

Aaron Jennen
Assistant US Attorney
DEO for the Western District of Arkansas

Virginia M. Bruner
Assistant United States Attorney
DEO for the Southern District of lowa

Michael E. Savage

Assistant U.S. Attorney

DEO for the Western District of North
Carolina

Eric S. O’Malley
Assistant United States Attorney
DEO for the Northern Mariana Islands

Jeremy Pefla
Assistant United States Attorney
DEO for the District of New Mexico

Austin J. Rice-Stitt
Assistant United States Attorney (Civil)
DEO for the District of Oregon

Gavin W. Bruce
Assistant United States Attorney
DEO for the District of Oregon

Erik Paulsen
Assistant United States Attorney
DEO for the Eastern District of New York

Jared S. Maag
Assistant United States Attorney
DEO for the District of Kansas

Eric G. Olshan

Assistant United States Attorney
DEO for the Western District of
Pennsylvania

Cynthia Frey
Assistant United States Attorney
DEO for the Northern District of California
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The Honorable William Barr
November 13, 2020

guardrails. This reversal of departmental policy will erode the public’s confidence in the election.
While we are confident any such investigations will not succeed in overturning the election’s
outcome, we believe that using the Department of Justice to stoke these efforts will come at the
terrible cost of undermining trust in the democratic institutions on which this country depends.

The people of the United States have spoken. The U.S. Department of Justice should not interfere
with their choice, nor should it undermine confidence in the electoral process. We ask that you
respect the will of the people and reverse your decision promptly.

Respectfully,

Keith Ellison Brian Frosh

Minnesota Attorney General Maryland Attorney General
Xavier Becerra Phil Weiser

California Attorney General Colorado Attorney General
William Tong Kathleen Jennings
Connecticut Attorney General Delaware Attorney General
Karl A. Racine Clare E. Connors

District of Columbia Attorney General Hawaii Attorney General
Kwame Raoul Tom Miller

Illinois Attorney General Iowa Attorney General
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Aaron M. Frey
Maine Attorney General

Dana Nessel
Michigan Attorney General

Gurbir S. Grewal
New Jersey Attorney General

Letitia James
New York Attorney General

Peter F. Neronha
Rhode Island Attorney General
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Maura Healey
Massachusetts Attorney General

Aaron D. Ford
Nevada Attorney General

Hector Balderas
New Mexico Attorney General

Ellen F. Rosenblum
Oregon Attorney General

T.J. Donovan
Vermont Attorney General
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Mark R. Herring Bob Ferguson
Virginia Attorney General Washington State Attorney General

Joshua L. Kaul
Wisconsin Attorney General
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Fragoso, Michael (Judiciary-Rep)

From: Fragoso, Michael (Judiciary-Rep)

Sent: Friday, November 13, 2020 3:05 PM

To: Fragoso, Michael (Judiciary-Rep)

Subject: Judiciary Committee Update 11/9-11/13

Attachments: SJC Status Update 11-13-20.pdf; Johnson Memo.pdf; Beaton Memo.pdf; Crouse

Memo.pdf; Mizelle Memo.pdf; McNeel Memo.pdf; Vaden Memo.pdf

Hello everyone,

As we count all the legal votes and wait for States to certify the election results, the Judiciary Committee is keeping at
it, trying its best to run through the tape at the end of this Congress.

1. Chairman Graham noticed the twenty-seventh nominations hearing for this Congress to take place on
Wednesday, November 18, 2020. We will announce the witnesses early next week. Assuming we all hit our
marks, the nominees should hit the Floor before Christmas.

2. Ranking Member Feinstein has objected to hour holding a “lame duck” hearing on the theory that “the Biden-
Harris Administration” should fill any remaining vacancies. She claims that since 1984 the Committee has only
twice held lame-duck nominations hearings: once in 2004 and once in 2012. The leftist Alliance for Justice
makes a similar point in a letter: “In fact, since the 1984 presidential election  over the last nine presidential
elections  Alliance for Justice is not aware of any court of appeals judge who has been confirmed after
Election Day.”

What's interesting is that both Sen. Feinstein and AFJ start their historical survey at 1984 and not, say, 1980.
There’s a reason for that. In 1980 President Carter nominated Stephen Breyer to the First Circuit after Carter
lost his reelection. Breyer’s then-boss, Chairman Ted Kennedy, guided him to confirmation within a month
even though he had just lost his gavel when the Republicans netted 12 Senate seats just days before. | don’t
think Breyer even had a hearing. In other words, Democrats were happy to put one of their leading partisan
lights on the court of appeals after suffering a generational defeat at the polls.

This full look at the historical record shows that what matters as with filling election-year Supreme Court
vacancies is control of the Senate. In 2012 there was unified Democrat control and lame-duck activity. In
2004 there was unified Republican control and lame-duck activity. In 1996 there was a Republican Senate
that did not move President Clinton’s nominees in the lame duck. In 1992 one can assume the same held for
then-Chairman Biden and President Bush’s nominees. Therefore, regardless of the outcome of the election, it
is normal practice for the Committee to process nominations until the end of an election year if there is
unified government. Chairman Graham intends to continue this practice.

3. The Senate this week confirmed two more judicial nominees: Judge James Knepp for the Northern District of
Ohio (Toledo) and Aileen Mercedes Cannon for the Southern District of Florida (Ft. Pierce). Cannon is
President Trump’s third Hispanic pick for the Southern District of Florida, furthering his commitment to
support la buena vida and la economia for the people of South Florida.

4. Leader McConnell filed cloture yesterday on six more judicial nominees: Kristi Johnson for the Southern
District of Mississippi, Ben Beaton for the Western District of Kentucky, Toby Crouse for the District of

Kansas, Stephen Vaden for the Court of International Trade, Kat Mizelle for the Middle District of Florida,
and Taylor McNeel for the Southern District of Mississippi. These are important seats to fill.
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Election-Related Legal Actions by Trump Campaign

1. Arizona: Trump for President v. Hobbs (Arizona Superior Court, Maricopa Co.). Campaign sued
Secretary of State asking for manual inspection of ballots rejected in Maricopa County, and
seeking an order blocking state’s final certification. On Nov. 13, Campaign asked judge not to
rule on claims as there are too few ballots at issue to affect election outcome, and told court it
was not alleging fraud. Biden leads by 20,000 votes.

2. Georgia: Trump for President v. Chatham County (Georgia Superior Court, Chatham Co.).
Campaign alleged Chatham County (encompassing Savannah) illegally counted absentee ballots
received after Nov. 3 deadline, and asked that ballots be segregated and preserved. There were
no fraud claims. Last week, the court dismissed claims, ruling there is no evidence of illegal
conduct. The Campaign has not appealed, but a recount has been ordered.

3. Michigan: Trump for President v. Benson (State of Michigan Court of Claims). Campaign sued
the Secretary of State, alleging Republican poll observers were denied meaningful access to
watch counting of mail-in ballots. On Nov. 7, the court denied the attempt to halt voting, on
grounds counting was complete, the wrong defendants were sued, and the suit was untimely.
Campaign has appealed.

Trump for President v. Benson (W.D. Mich.). Filed Nov. 10. Campaign alleges Republican poll
observers were denied meaningful access to observe counting of mail-in ballots in Wayne
County (encompassing Detroit). In addition, the Campaign alleges multiple forms of voter fraud,
including counting multiple ballots from the same person, back dating ballots, and using “false
information” to process ballots such as false birthdates. The Campaign also claims voting
machines and software malfunctioned. No hearing scheduled. Biden leads by 145,000 votes.

4. Pennsylvania: In re: Canvass of Absentee and Mail-In Ballots of Nov. 3, 2020 (Court of Common
Pleas). On behalf of a voter, the Campaign appealed the decision by the Philadelphia County
Board of Elections to count five categories of mail-in ballots. The suit challenges 8,349 ballots,
alleging the outer envelopes were incorrectly filled out. On Nov. 13, the Court of Common Pleas
denied all of the challenges to all five categories of ballots.

Trump for President v. Boockvar (Commonwealth of PA Court). Filed Nov. 4. Campaign
challenged the Secretary of State’s extension of the deadline for absentee voters to provide
missing proof of identification. The court ruled Boockvar lacked authority to extend the
deadline and ordered that the ballots be segregated and not counted. Campaign’s lawyer
denied Campaign was claiming fraud.

Trump for President v. Boockvar (M.D. Penn.) Amended Complaint filed Nov. 15. Campaign
sued the Secretary of State, alleging an Equal Protection Clause violation due to mail-in voting
creating a “two-tiered” voting system, and heavily Democratic counties allowed mail-in voters to
correct defective ballots. Campaign seeks to exclude mail-in ballots and enjoin certification of
results. Hearing set for 11/19.
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Republican Party of Pennsylvania v. Boockvar (SCOTUS). Campaign is seeking to intervene in
case originally filed in July by Pennsylvania GOP challenging Democratic Secretary of State’s
extension of (GOP-controlled) legislature’s deadline for receiving mail-in ballots. Supreme Court
split 4-4, thus affirming lower court decision permitting extension. Plaintiff is again seeking
Supreme Court review through a cert. petition but the number of ballots at issue (about 10,000
now segregated), is well less than Biden’s lead of 45,000 votes, so Court may deny cert.

Pirkle v. Wolf (M.D. Pa): The Campaign had been represented by Porter Wright Morris & Arthur,
but on Nov. 12 the firm withdrew representation. In this case, four voters seek to block votes
from Philadelphia, Montgomery, Delaware, and Allegheny Counties from being included in the
state total, alleging the state violated the right to Equal Protection by allowing different
absentee balloting practices among counties.

Donald J. Trump for President Inc. v. Bucks County Board of Elections (Court of Common Pleas).
The Campaign appealed the decision of the Bucks County Board of Elections to count 2,175
ballots that lacked the voter’s printed name or street address, or the date of signing. The suit
also challenged the inclusion of 76 ballots that arrived in unsealed inner envelopes or without
the proper markings on them. A hearing is scheduled for Nov. 17.

Donald J. Trump for President Inc. v. Montgomery County Board of Elections (Court of Common
Pleas). The Campaign sued the Montgomery County Board of Elections for notifying voters
before Election Day to allow them to fill in missing information on ballot envelopes. In this case,
above 600 ballots are at issue. When pressed, the lawyers for the plaintiffs admitted the lawsuit
does not include accusations of fraud. On Nov. 13, the court denied the petition to disqualify
the ballots.
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Additional Information

1. Georgia Secretary of State Raffensperger (GOP) has ordered a statewide manual recount. Biden
leads by 10,000 votes.

2. Nevada: Stokke v. Cegavske (D. Nev.). Filed Nov. 5. GOP congressional candidate, “backed by
the Trump campaign” according to the NY Times, sued challenging use of machines to match
signatures on mail-in ballots and demanding observers receive better access to ballot counting
process. Expanded ballot counting agreement reached. Also claimed 3,000 people voted by
mail after change of address. On November 6, the court denied the plaintiff’'s request for lack of
evidence. Biden leads by 34,000 votes.

3. Wisconsin (Langenhorst v. Pecore): Trump Campaign has requested recount. Biden leads by
20,000 votes.
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Election-Related Legal Actions by Trump Campaign

1. Arizona: Trump for President v. Hobbs (Arizona Superior Court, Maricopa Co.). Campaign sued the
Secretary of State asking for manual inspection of ballots rejected in Maricopa County, and seeking
an order blocking state’s final certification. On Nov. 13, Campaign asked the judge not to rule on
claims as there are too few ballots at issue to affect election outcome, and told court it was not
alleging fraud. Biden leads by 20,000 votes.

2. Georgia: Trump for President v. Chatham County (Georgia Superior Court, Chatham Co.). Campaign
alleged Chatham County (encompassing Savannah) illegally counted absentee ballots received after
Nov. 3 deadline, and asked that ballots be segregated and preserved. There were no fraud claims.
Last week, the court dismissed claims, ruling there is no evidence of illegal conduct. The Campaign
has not appealed, but a recount has been ordered.

3. Michigan: Trump for President v. Benson (State of Michigan Court of Claims). Campaign sued the
Secretary of State, alleging Republican poll observers were denied meaningful access to watch
counting of mail-in ballots. No fraud claims have been alleged. On Nov. 7, the court denied the
attempt to halt voting, on grounds counting was complete, the wrong defendants were sued, and the
suit was untimely. Campaign has appealed.

Trump for President v. Benson (W.D. Mich.). Filed Nov. 10. Campaign alleges Republican poll
observers were denied meaningful access to observe counting of mail-in ballots in Wayne County
(encompassing Detroit). In addition, the Campaign alleges multiple forms of voter fraud, including
counting multiple ballots from the same person, back dating ballots, and using “false information” to
process ballots such as false birthdates. The Campaign also claims voting machines and software
malfunctioned. No hearing scheduled. Biden leads by 145,000 votes.

4. Pennsylvania: Inre: Canvass of Absentee and Mail-In Ballots of Nov. 3, 2020 (Court of Common Pleas).
On behalf of a voter, the Campaign appealed the decision by the Philadelphia County Board of
Elections to count five categories of mail-in ballots. The suit challenges 8,349 ballots, alleging the
outer envelopes were incorrectly filled out. There are no allegations of voter fraud. On Nov. 13, the
Court of Common Pleas denied all of the challenges to all five categories of ballots.

Trump for President v. Boockvar (Commonwealth of PA Court). Filed Nov. 4. Campaign challenged
the Secretary of State’s extension of the deadline for absentee voters to provide missing proof of
identification. The court ruled Boockvar lacked authority to extend the deadline and ordered that the
ballots be segregated and not counted. Campaign’s lawyer denied Campaign was claiming fraud.

Trump for President v. Boockvar (M.D. Penn.) Amended Complaint filed Nov. 15. Campaign sued the
Secretary of State, alleging an Equal Protection Clause violation due to mail-in voting creating a “two-
tiered” voting system, and heavily Democratic counties allowed mail-in voters to correct defective
ballots. Campaign seeks to exclude mail-in ballots and enjoin certification of results. Fraud was not
specifically alleged. Hearing set for 11/19.

Republican Party of Pennsylvania v. Boockvar (SCOTUS). Campaign is seeking to intervene in case
originally filed in July by Pennsylvania GOP challenging Democratic Secretary of State’s extension of
(GOP-controlled) legislature’s deadline for receiving mail-in ballots. Supreme Court split 4-4, thus
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affirming lower court decision permitting extension. Plaintiff is again seeking Supreme Court review
through a cert. petition but the number of ballots at issue (about 10,000 now segregated), is well less
than Biden’s lead of 45,000 votes, so Court may deny cert. This case does not include allegations of
fraud.

Donald J. Trump for President Inc. v. Bucks County Board of Elections (Court of Common Pleas). The
Campaign appealed the decision of the Bucks County Board of Elections to count 2,175 ballots that
lacked the voter’s printed name or street address, or the date of signing. The suit also challenged the
inclusion of 76 ballots that arrived in unsealed inner envelopes or without the proper markings on
them. The claims are procedural in nature and do not allege fraud. A hearing is scheduled for Nov.
17.

DonaldJ. Trump for President Inc. v. Montgomery County Board of Elections (Court of Common Pleas).
The Campaign sued the Montgomery County Board of Elections for notifying voters before Election
Day to allow them to fill in missing information on ballot envelopes. In this case, above 600 ballots
are at issue. When pressed, the lawyers for the plaintiffs admitted the lawsuit does not include
accusations of fraud. On Nov. 13, the court denied the petition to disqualify the ballots.
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Additional Information

1. Georgia Secretary of State Raffensperger (GOP) has ordered a statewide manual recount. Biden leads
by 10,000 votes.

2. Nevada: Stokke v. Cegavske (D. Nev.). Filed Nov. 5. GOP congressional candidate, “backed by the
Trump campaign” according to the NY Times, sued challenging use of machines to match signatures
on mail-in ballots and demanding observers receive better access to ballot counting process.
Expanded ballot counting agreement reached. Also claimed 3,000 people voted by mail after change
of address. On November 6, the court denied the plaintiff’s request for lack of evidence. Biden leads
by 34,000 votes.

3. Wisconsin (Langenhorst v. Pecore): Trump Campaign has requested recount. Biden leads by 20,000
votes.
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1) Mueller’s “Obstruction” Theory

2) DOJ/HUD Inter-Agency Coordination of Civil
Actions Under the False Claims Act Against
Participants in FHA Single Family Mortgage
Insurance Programs

3) Project Guardian

4) Combating Anti-Semitism

5) Additional Requirements for the Opening of Certain
Sensitive Investigations

6) Coronavirus Disease 2019 (COVID-19)
7) COVID-19 DOJ Priorities

8) DOJ COVID-19 Hoarding and Price Gouging Task
Force

9) Prioritization of Home Confinement As Appropriate in
Response to COVID-19 Pandemic

10) Increasing Use of Home Confinement at Institutions
Most Affected by COVID-19

11) Litigating Pre-Trial Detention Issues During the
COVID-19 Pandemic

12) Balancing Public Safety with the Preservation of Civil
Rights

13) Election Year Sensitivities

14) DOJ Task Force on Violent Anti-Government
Extremists

15) Guidance Relating to Charging certain Transnational
Criminal Organizations with Terrorism and other
National Security Offenses

16) Augmenting the Internal Compliance Functions of the
Federal Bureau of Investigation

Document ID: 0.7.3493.5115-000001

June 8", 2018

October 21%,2019

November 8", 2019
January 28", 2020

February 5, 2020

March 6, 2020
March 16™, 2020

March 24, 2020

March 26™, 2020

April 3, 2020

April 6™, 2020

April 27", 2020

May 15%, 2020

June 26™, 2020

July 21, 2020

August 31%, 2020

0640



17) Supplemental Reforms to Enhance Compliance, August 31%, 2020
Oversight and Accountability with Respect to Certain
Foreign Intelligence Activities of the Federal Bureau
of Investigation

18) Post-Voting Election Irregularity Inquiries November 9%, 2020
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New Decisions Received Week Ending October 31, 2020

Circuit Courts

1. Leytman v. United States, No. 19 3929, 2020 WL 6297440 (2d Cir. Oct. 28, 2020) (per
curiam)

Re: Requests for records concerning plaintiff

Disposition: Vacating district court's dismissal of requester's FOIA claim; remanding with
instructions to rule on FOIA claim

o Litigation Considerations: The Court of Appeals for the Second Circuit holds that
"[o]n remand, the district court also should address [the requester's] FOIA claim."
"Before the district court, [the requester] twice complained that TSA violated FOIA by
failing to fully disclose requested materials." "Neither the district court's order
dismissing [the requester's] first complaint nor its order dismissing [the requester's]
amended complaint specifically mentioned these allegations." "Thus, we do not know
whether the district court intended to dismiss [the requester's] FOIA claim or, if it did, the
grounds for that decision."

District Courts

1. The Protect Democracy Project v. DOJ, No. 20 2810, 2020 WL 6381936 (D.D.C. Oct. 30,
2020) (Sullivan, J.)

Re: Request for "'[a]ny and all communications with individuals in the United States Postal
Inspection Service regarding participation in any DOJ voting or voting fraud task force"

Disposition: Granting in part and denying in part plaintiff's motion for preliminary injunction

o Litigation Considerations, Preliminary Injunctions: "[T]he Court finds that the
balance of the equities and the public interest favor an injunction." First, "the Court
concludes that [plaintiff] has shown a likelihood of success on the merits of its request for
expedited processing." Regarding plaintiff's first argument on this point, "[t]he Court
finds that [plaintiff] has 'misconstrue[d] the consequences of an agency's failure to meet'
its FOIA deadlines." The court holds that "'[i]f the agency does not adhere to FOIA's
explicit timelines, the "penalty" is that the agency cannot rely on the administrative
exhaustion requirement to keep cases from getting into court."' "'Standing alone,
however, this fact does not conclusively demonstrate that the plaintiff is likely to prevail
in its underlying effort to accelerate the processing of its FOIA requests and the ultimate
production of any responsive, non exempt records." However, "[t]he Court next
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Regarding irreparable harm, the court finds that "[plaintiff] has not shown that it will
suffer irreparable harm if its requests are not processed by November 2, 2020, but it Aas
shown that such harm will occur if it does not receive responses to Parts 1 3 of its
requests in time to use them by January 25, 2021." "This is so because . . . the records it
seeks will become stale when the 2020 census and reapportionment process ends, upon
the Clerk of the House of Representatives sending reapportionment certificates to the
States." "Thus, the harm would be beyond remediation because under current law the
census and the reapportionment process and the opportunity for the public to be
informed about them while they are ongoing would be over." However, the court finds
that "[plaintiff] has not shown that it will suffer irreparable harm if the Court does not
order Defendants’ processing of its requests to conclude months in advance of the
'staleness date' to account for potential litigation over Defendants' withholdings."
Additionally, as described above, the court finds that "[plaintiff] has not carried its
burden to show that it will suffer irreparable harm if Part 4 of its requests is not expedited
or processed in time for it to use responsive records by January 25, 2021."

Finally, the court finds that "[t]he balance of equities and the public interest here weigh in
[plaintiff's] favor." "Although Defendants will have to process and produce these records
quickly, and face substantial backlogs, their burden is outweighed by [plaintiff's] pressing
need for the information and the public interest in being informed on a matter the 2020
census and reapportionment of seats in the House of Representatives that is of 'the
highest national concern." Also, the court finds that "Defendants' suggestions that
inadvertent release of exempted documents might occur are insufficient to tip the balance
in its favor, especially when the Court is ordering processing to occur on a much more
extended timeline than [plaintiff] requested."

3. Schneider v. DOJ, No. 18 2294, 2020 WL 6318407 (D.D.C. Oct. 28, 2020) (Friedrich, J.)
Re: Request for records concerning plaintiff's 2003 CIA employment application
Disposition: Granting defendant's second renewed motion for summary judgment

o Exemption 5, Deliberative Process Privilege: "The government properly invoked
Exemption 5's deliberative process privilege to withhold [a] criminal referral document."
"First, [the court finds that] the CIA's sworn declarations show that the criminal referral
document was predecisional because it did not constitute a final decision by the CIA, but
instead 'initiated and served as a preliminary step in DOJ's larger analysis as to whether
or not a criminal investigation and/or prosecution was warranted." "Second, [the court
finds that] the declarations show that the document was deliberative because it 'represents
an interim step in a much broader interagency process,' . . . and it 'indicates a preliminary
determination by the CIA that a certain incident or activity merits further consideration
by the DOJ."™ "But the DOJ 'ultimately decides whether or not to open a criminal
investigation based on information provided in the [document]." "In invoking
Exemption 5, the government has demonstrated that revealing the contents of the
document would 'inhibit the frank communications and the free exchange of ideas
between federal agencies."
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e Exemption 7(E): "Because the government has sufficiently detailed both the
information's law enforcement purpose and the risk that disclosure would circumvent the
law, the CIA properly invoked FOIA Exemption 7(E) to withhold the criminal referral
document." "[S]pecifically, polygraph programs and techniques that the CIA uses to
'assess the suitability of applicants and current employees who may be entrusted with
classified information'. . .." The court finds that "[t]his Circuit has recognized that
'[b]ackground investigations conducted to assess an applicant's qualification . . .
inherently relate to law enforcement." The court also finds that "[t]hese programs and
techniques 'are designed with an eye toward ensuring the protection of sensitive national
security information and the workforce as a whole." "As such, the criminal referral
document contains information about 'the methods and techniques used by the [CIA] in
screening applicants,' . . . and revealing its contents 'would tend to show what types of
disclosures to the Agency are deemed problematic and what triggers the Agency's crimes
reporting obligations." "Disclosing the document also may enable 'future applicants and
those with intent to harm the government [to] tailor their responses during polygraph
sessions and screening interviews to circumvent security procedures." "'These
individuals could then make unauthorized disclosures of such information and cause
serious harm to national security."

o Litigation Considerations, In Camera Inspection: "[T]he Court denies [plaintiff's]
request for in camera review" because "[t]he government has met its burden of
establishing the exemptions' applicability with its sworn declarations."

o Litigation Considerations, '"Reasonably Segregable' Requirements: The court holds
that "the CIA has satisfied its segregability obligations." "While [plaintiff] does not
contest the sufficiency of the segregability determination, the Court has an affirmative
duty to consider whether the agency has complied with FOIA's segregability
requirement." The court relates that "the CIA submitted three sworn declarations, each of
which represented that the CIA staff reviewed the criminal referral document and
'conducted a page by page, line by line review and released all non exempt, reasonably
segregable information.""

| 4. Connell H v. U.S. S. Command, No. 18 1813, 2020 WL 6287467 (D.D.C. Oct. 27, 2020)
(Moss, J.)

Re: Request for records concerning "'conference call made on or about January 24, 2018
between Admiral Kurt Tidd and Harvey Rishikof™

Disposition: Granting in part and denying in part defendant's motion for summary judgment;
denying plaintiff's cross motion for partial summary judgment

e Exemption 3: "The Court will . . . grant summary judgment in favor of the Southern
Command with respect to the redaction of personally identifying information from the

twenty three records at issue." The court relates that "[h]ere, the Southern Command
relies on 10 U.S.C. § 130b(a)(1), which provides that, 'notwithstanding [the FOIA]," the
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Secretary of Defense may 'authorize to be withheld from disclosure to the public
personally identifying information regarding (1) any member of the armed forces
assigned to an overseas unit, a sensitive unit, or a routinely deployable unit." "The
statute defines 'personally identifying information' to mean 'the person's name, rank, duty
address, and official title and information regarding the person's pay." "It defines
'overseas unit' to mean 'a unit that is located outside the United States and its territories.
The court finds that "[h]ere, the Southern Command has established that it was
authorized to redact the names of individuals assigned to the unit in Guantanamo Bay."

e Exemption 6: The court holds that, largely, "[it] lacks the necessary information to
engage in the balancing of 'the private interest involved . . . against the public interest,'
which FOIA requires." "[T]he Court first concludes that the withheld 'names, email
addresses, phone numbers, or fax numbers of junior personnel,' . . . are 'similar files' to
the 'personnel and medical files' that are explicitly referenced in Exemption 6." Second,
"[g]iven Plaintiff's express concession, the Court will enter summary judgment in favor
of the Southern Command with respect to any Exemption 6 redactions relating to military
personnel below the rank of Major, Lieutenant Colonel, or Colonel." "Because Southern
Command seeks to withhold only personal information identifying low level employees,
which it apparently defines as officers 'at the military rank of Captain/Colonel (O 6) or
below and at the rank of GS 15 or below,' . . . this leaves a relatively narrow area of
dispute." "Even as narrowed in this manner, however, the Court cannot decide on the
present record whether the privacy interests at issue here are outweighed by the public's
interest in disclosure." "The possibility that the publicly available information might not
include the individuals at issue here, and the conclusory assertion that none of the
redactions pertain to individuals with policymaking authority, does not satisfy the
Southern Command's burden on summary judgment." "Among other things, the Court
needs to know whether their names are, in fact, publicly available on the Southern
Command website and the basis for Zimmerman's conclusion that none held
policymaking positions." "Beyond these deficiencies, the Southern Command has yet to
demonstrate that the line between policymaking and non policymaking officials is
dispositive." "[T]he Court cannot rest its decision, without more, on a declarant’s
unexplained and unsupported assurance that none of these officers performed any
policymaking functions."

5. McConnell v. Carvajal, No. 20 02204, 2020 WL 6318436 (D.D.C. Oct. 26, 2020) (Contreras,
1)

Re: Request for records concerning disciplinary matter that BOP referred to the FBI

Disposition: Granting plaintiff's application for leave to proceed in forma pauperis; dismissing
plaintiff's mandamus petition without prejudice

o Litigation Considerations: "The court finds . . . that alternatives to mandamus do, in
fact, exist, and that mandamus is improper given the other available avenues." The court

explains that "petitioner may seek review of the FBI's final FOIA determination, or he
may seek records from the BOP itself pursuant to FOIA."
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