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U.S. Department of Justice

Federal Bureau of Investigation

Ms. Miranda Keating
Right Wing Watch
Suite 600

1101 15% Street, NW
Washington, DC 20005

Dear Ms. Keating:

Washington, D.C. 20535

December 7, 2017

FOIPA Request No.: 1377061-000

Litigation No. 17-CV-001865

Subject: Instructions Provided to Jeff Sessions
Concerning Foreign Contacts on his

SF-86 (July 1, 2016-Present)

The enclosed documents were reviewed under the Freedom of Information Act (FOIA), Title 5, United States
Code, Section 552. Below you will find check boxes under the appropriate statue headings which indicate the types
of exemptions asserted to protect information which is exempt from disclosure. The appropriate exemptions are
noted on the enclosed pages next to redacted information. The checked exemptions boxes used to withhold
information are further explained in the enclosed Explanation of Exemptions.
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Below you will also find additional informational paragraphs about your request. Where applicable, check
boxes are used to provide you with more information about the processing of your request. Please read each item

carefully.

r Document(s) were located which originated with, or contained information concerning, other

Government Agency (ies) [OGA].

r This information has been referred to the OGA(s) for review and direct response to you.

™ weare consulting with another agency. The FBI will correspond with you regarding this information
when the consultation is completed.

Document ID: 0.7.910.25525-000001

20201130-0000056



In accordance with standard FBI practice and pursuant to FOIA exemption (b)(7)(E) and Privacy Act
exemption (j)(2) [5 U.S.C. § 552/552a (b)(7)(E)/(j)(2)], this response neither confirms nor denies the
existence of your subject's name on any watch lists.

For your information, Congress excluded three discrete categories of law enforcement and national security
records from the requirements of the FOIA. See 5 U.S. C. § 552(c) (2006 & Supp. IV (2010). This response is
limited to those records that are subject to the requirements of the FOIA. This is a standard notification that is given
to all our requesters and should not be taken as an indication that excluded records do, or do not, exist.

Although your request is in litigation, we are required by by 5 USC § 552 (a)(6)(A) to provide you the
following information concerning your right to appeal. You may file an appeal by writing to the Director, Office of
Information Policy (OIP), United States Department of Justice, Suite 11050, 1425 New York Avenue, NW,
Washington, D.C. 20530-0001, or you may submit an appeal through OIP's FOIlAonline portal by creating an account
on the following web site:
https://foiaonline.requlations gov/fola/action/public/home. Your appeal must be postmarked or electronically
transmitted within ninety (90) days from the date of this letter in order to be considered timely. If you submit your
appeal by mail, both the letter and the envelope should be clearly marked “Freedom of Information Act Appeal.”
Please cite the FOIPA Request Number assigned to your request so that it may be easily identified.

Enclosed for your information is a copy of the FBI Fact Sheet and Explanation of Exemptions.

Sincerely,

D

David M. Hardy

Section Chief

Record/Information
Dissemination Section

Records Management Division

Enclosures

Document ID: 0.7.910.25525-000001 20201130-0000057
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EXPLANATION OF EXEMPTIONS
SUBSECTIONS OF TITLE 5, UNITED STATES CODE, SECTION 552

(A) specifically authorized under criteria established by an Executive order to be kept secret in the interest of national defense or foreign
policy and (B) are in fact properly classified to such Executive order;

related solely to the internal personnel rules and practices of an agency;

specifically exempted from disclosure by statute (other than section 552b of this title), provided that such statute (A) requires that the matters
be withheld from the public in such a manner as to leave no discretion on issue, or (B) establishes particular criteria for withholding or refers
to particular types of matters to be withheld;

trade secrets and commercial or financial information obtained from a person and privileged or confidential;

inter-agency or intra-agency memorandums or letters which would not be available by law to a party other than an agency in litigation with
the agency;

personnel and medical files and similar files the disclosure of which would constitute a clearly unwarranted invasion of personal privacy;

records or information compiled for law enforcement purposes, but only to the extent that the production of such law enforcement records or
information ( A ) could reasonably be expected to interfere with enforcement proceedings, ( B ) would deprive a person of a right to a fair
trial or an impartial adjudication, ( C ) could reasonably be expected to constitute an unwarranted invasion of personal privacy, ( D ) could
reasonably be expected to disclose the identity of confidential source, including a State, local, or foreign agency or authority or any private
institution which furnished information on a confidential basis, and, in the case of record or information compiled by a criminal law
enforcement authority in the course of a criminal investigation, or by an agency conducting a lawful national security intelligence
investigation, information furnished by a confidential source, ( E ) would disclose techniques and procedures for law enforcement
investigations or prosecutions, or would disclose guidelines for law enforcement investigations or prosecutions if such disclosure could
reasonably be expected to risk circumvention of the law, or ( F ) could reasonably be expected to endanger the life or physical safety of any
individual;

contained in or related to examination, operating, or condition reports prepared by, on behalf of, or for the use of an agency responsible for
the regulation or supervision of financial institutions; or

geological and geophysical information and data, including maps, concerning wells.
SUBSECTIONS OF TITLE 5, UNITED STATES CODE, SECTION 552a
information compiled in reasonable anticipation of a civil action proceeding;

material reporting investigative efforts pertaining to the enforcement of criminal law including efforts to prevent, control, or reduce crime
or apprehend criminals;

information which is currently and properly classified pursuant to an Executive order in the interest of the national defense or foreign policy,
for example, information involving intelligence sources or methods;

investigatory material compiled for law enforcement purposes, other than criminal, which did not result in loss of a right, benefit or privilege
under Federal programs, or which would identify a source who furnished information pursuant to a promise that his/her identity would be
held in confidence;

material maintained in connection with providing protective services to the President of the United States or any other individual pursuant to
the authority of Title 18, United States Code, Section 3056;

required by statute to be maintained and used solely as statistical records;

investigatory material compiled solely for the purpose of determining suitability, eligibility, or qualifications for Federal civilian
employment or for access to classified information, the disclosure of which would reveal the identity of the person who furnished
information pursuant to a promise that his/her identity would be held in confidence;

testing or examination material used to determine individual qualifications for appointment or promotion in Federal Government service he
release of which would compromise the testing or examination process;

material used to determine potential for promotion in the armed services, the disclosure of which would reveal the identity of the person who
furnished the material pursuant to a promise that his/her identity would be held in confidence.
FBI/DOJ
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To: ) (FBI)
BSubject:
SentineiCaneld: NON-RECORD

Clasgification: UNCLASSITIED
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As requested , | recelved a telephona cali from Peggl Hanrahan, Confidential Assistant to the Attorney General,
telaphaone numbar (202) 514-9754, at 10:17 am on March 6§, 2017. Hanrahan inquired as to whethar or not she
previously askad me If Senstor Sessions needed to list foreign contacts on his 5586 while on officlal government
business when his background investigation was baing conducted in December 2016. Hanrahan advised that in past
U.S. government backgrounds the senator was not required to list foreign contacts while on officlal government
business. | advised Ms, Hanrahan that | did not recall a convarsation | had with her in regards to this but that for
purposes of the SF-86, he was not required to list foreign government contacts while on official government business
uniess he developed personal relationships from such contacts. | furthar advised her that | would refer this matter to
my supervisor.

Claswification: UNCLASSIFIED

Document ID: 0.7.910.25525-000001 20201130-0000059
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Case 2:09 cr 01278 AM Document 40 Filed 12/01/17 Page 1 of 4

, . FILED
UNITED STATES DISTRICT COURT ¢ o1 2017

CLERK, U.S. DISTRICT CLERK
for %ﬁm’ ERN DISTRICT OF TEXAS

WESTERN DISTRICT OF TEXAS p

Amended Petition for Warrant or Summons for Offender Under Supervision

Juan Jose Dominguez-De La Parra, AKA Juan Francisco
Name of Offender: Lopez-Sanchez, True Name: Jose Inez Garcia-Zarate Case Number: DR-09-CR-01278 (01)

Name of Sentencing Judicial Officer: Alia Moses, United States District Judge

Date of Original Sentence: May 12,2011
Original Offense: 8 U.S.C. § 1326 —Illegal Re Entry Into the United States

Original Sentence: 46 months imprisonment and a 3 year term of supervised release (consecutive to the revocation
sentence imposed under Docket Number DR-10-CR-01352, which was 21 months imprisonment)

Type of Supervision: Supervised Release Date Supervision Commenced: March 26, 2015
Assistant U.S. Attorney: Erica Benites Giese Defense Attorney: Gregory Torres
PREVIOUS COURT ACTION
None.
PETITIONING THE COURT

No Action, Petition amended to add violations related to the charges of Felon in Possession of a Firearm,
Involuntary Manslaughter and Assault with a Deadly Weapon, all of which were filed after the defendant’s initial
arrest.

The probation officer believes that the offender has violated the following condition(s) of supervision:

Violation Number Nature of Noncompliance

1. Mandatory Condition No. 1: The defendant shall not commit another federal, state, or
local crime during the term of supervision.

Mandatory Condition No. 4: If convicted of a felony, the defendant shall not possess a
firearm, ammunition, destructive device, or any other dangerous weapon.

On March 26, 2015, Juan Jose Dominguez-De La Parra, AKA Juan Francisco
Lopez-Sanchez, True Name: Jose Inez Garcia-Zarate, was released from the custody of the
Federal Bureau of Prisons to the custody of the Bureau of Immigration and Customs
Enforcement. On the same date, he was transferred to the custody of the San Francisco
County Sheriff’s Department for a then-pending charge of Transport/Sale of Controlled

Document ID: 0.7.910.24445-000001 20201130-0000157
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Ehrsam, Lauren (OPA)
._____________________________________________________________________________________________________________________________________________________________|

From: Ehrsam, Lauren (OPA)

Sent: Friday, December 1, 2017 8:03 AM

To: Gibson, Jake

Cc: O'Malley, Devin (OPA)

Subject: Re: Attorney General Jeff Sessions Statement on Kate Steinle Verdict

Hey Jake I'm driving but wanted to connect you with Devin in case you have other questions

Sent from my iPhone

On Dec 1, 2017, at 7:36 AM, Gibson, Jake <Jake.Gibson@FOXNEWS.COM> wrote:

7:40

On Dec 1, 2017, at 7:30 AM, Ehrsam, Lauren (OPA) <Lauren.Ehrsam@usdoi.gov> wrote:

I'll check. Sarah Flores is on F&F this morning, but | don't know what time or if she
will elaborate.

Sent from my iPhone

On Dec 1, 2017, at 7:14 AM, Gibson, Jake <Jake.Gibson@FOXNEWS.COM> wrote:

So... what kind of charges could Fed gov be pursuing?

Any of these?
felony reentry, denial of civil rights or firearms violation charges

Thanks!
On Nov 30, 2017, at 11:06 PM, Ehrsam, Lauren (OPA)
<Lauren.Ehrsam@usdoi.gov> wrote:

Anytime! Have a great night!

Sent from my iPhone

On Nov 30, 2017, at 11:05 PM, Gibson, Jake
<Jake.Gibson@FOXNEWS.COM> wrote:



Copy that.
And thanks!

On Nov 30, 2017, at 11:01 PM, Ehrsam,
Lauren (OPA) <Lauren.Ehrsam@usdoi.gov>

wrote:

| could totally be wrong...I clicked
before | screen shotted or read it
closely, but | sent it to the fox and
friends morning producers and
while | was sending to you an
alert pushed through and | think
that's what it said.

But yes, on background from a
DO official, DOJ is considering
federal charges against Zarate.

Sent from my iPhone

On Nov 30, 2017, at 10:56 PM,
Gibson, Jake
<Jake.Gibson@FOXNEWS.COIM >

wrote:

DOJ considering
federal charges
against Zarate?

On Nov 30, 2017, at
10:45 PM, Ehrsam,
Lauren (OPA)
<Lauren.Ehrsam@usd
Qi.gov> wrote:

HiJake—1
think y’all
may have
just sent
outa
news
alert, but |



wanted to
make sure
that you
saw this
tonight,
and you
can report
on
backgroun
dfroma
DOJ
official
that DOJ is
considerin
g federal
charges.
Have a




Mass email blasts were scoped out, but the text of the below email is being included for ease o
given the narrow formatting on the preceding page.

Subject: Attorney General Jeff Sessions Statement on Kate Steinle Verdict

Attorney General Jeff Sessions released the following statement on the verdict in People of the State of
California vs. Jose Ines Garcia Zarate aka Juan Francisco Lopez Sanchez:

“When jurisdictions choose to return criminal aliens to the streets rather than turning them over to federal
immigration authorities, they put the public’s safety at risk. San Francisco’s decision to protect criminal aliens
led to the preventable and heartbreaking death of Kate Steinle. While the State of California sought a murder
charge for the man who caused Ms. Steinle’s death—a man who would not have been on the streets of San
Francisco if the city simply honored an ICE detainer—the people ultimately convicted him of felon in
possession of a firearm. The Department of Justice will continue to ensure that all jurisdictions place the safety
and security of their communities above the convenience of criminal aliens. I urge the leaders of the nation’s
communities to reflect on the outcome of this case and consider carefully the harm they are doing to their
citizens by refusing to cooperate with federal law enforcement officers.”

Devin M. O’Malley
Department of Justice
Office of Public Affairs
Office: (202) 353-8763

Cell: [DIB)
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U.S. Department of Justice
Civil Rights Division

Freedom of Information/Privacy Acts Branch - BICN

17-00425-F 950 Pennsylvania Ave., NW
Washington, DC 20530

September 29, 2017

Austin R. Evers

Executive Director

American Oversight

1030 15" Street, NW, Suite B-255
Washington, DC 20005

Kristen Clarke
President and Executive Director
Lawyers’ Committee for Civil Rights Under Law

Dear Mr. Evers and Ms. Clarke:

This is in further response to your Freedom of Information Act request dated August 30,
2017, in which you requested records related to any Department of Justice or Department of
Education investigation of admissions policies, practices, procedures, or criteria at Harvard
University or the University of North Carolina at Chapel Hill.

Regarding your request for records pertaining to the University of North Carolina, the
Division has conducted a thorough search and I have determined that there are no records that
are responsive to this portion of your request.

Please be advised that records you have requested related to investigations of admissions
policies are exempt from disclosure pursuant to 5 U.S.C. § 552(b)(7)(A), which concerns records
or information compiled for law enforcement purposes the release of which could reasonably be
expected to interfere with enforcement proceedings. Additionally, certain information within
these records is also exempt pursuant to 5 U.S.C. § 552(b)(5), which concerns certain inter- and
intra-agency communications protected by the deliberative process privilege and the attorney
work-product privilege.

You may contact our FOIA Public Liaison, April Freeman, for any further assistance and
to discuss any aspect of your request at:

950 Pennsylvania Avenue, NW
Washington, D.C. 20530

Ph: (202) 514-4210

Email; April.Freeman@usdoj.gov

Additionally, you may contact the Office of Government Information Services (OGIS) at
the National Archives and Records Administration to inquire about the FOIA mediation services
they offer. The contact information for OGIS is as follows: Office of Government Information
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Services, National Archives and Records Administration, 8601 Adelphi Road-OGIS,
College Park, Maryland 20740-6001, e-mail at ogis@nara.gov; telephone at 202-741-5770; toll
free at 1-877-684-6448; or facsimile at 202-741-5769.

If you are not satisfied with the Civil Rights Division’s determination in response to this
request, you may administratively appeal by writing to the Director, Office of Information Policy
(OIP), United States Department of Justice, Suite 11050, 1425 New York Avenue, NW,
Washington, DC 20530-0001, or you may submit an appeal through OIP's FOIA online portal by
creating an account on the following website: https://foiaonline.regulations.gov/foia/
action/public/home . Your appeal must be postmarked or electronically transmitted within 90
days of the date of my response to your request. If you submit your appeal by mail, both the
letter and the envelope should be clearly marked "Freedom of Information Act Appeal.”

Sincerely,

2
Nelson D. Hermilta, Chief
Freedom of Information/Privacy Acts Branch
Civil Rights Division
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U.S. Department of Justice
Civil Rights Division

DJ 169-36-72 Assistant Attorney General

950 Pennsylvania Ave, NW - RFK
Washington, DC 20530)

November 17, 2017

Via email

Seth P. Waxman

Wilmer Cutler Pickering Hale and Dorr LLP
1875 Pennsylvania Avenue, NW
Washington, DC 20006

Dear Mr. Waxman:

I write to netify you of the United States’ determination that Harvard is not complying
with its Title VI access requirements, and that Harvard’s actions indicate that this noncompliance
cannot be corrected by informal means. See 28 C.F.R. § 42.108(a). At Harvard’s request,
several Department of Justice attorneys met with you and other representatives of Harvard on
September 11, 2017. At that meeting, Harvard’s representatives offered to work collaboratively
to provide the United States with access to materials to which it is entitled under Title VI, the
implementing regulations, and the governing law. Harvard, however, subsequently responded to
the Department’s informal attempts to obtain documents with delays and challenges to the
Department’s authority. The Department therefore sent a formal document request on October
19, 2017, with a deadline for compliance of November 2. You sent a belated response on
November 7 that again challenged our authority to investigate Harvard and proposed providing
the United States only restricted access to limited documents in contravention of Harvard’s Title
VI obligations. We responded separately to that unacceptable proposal today.

More than two months have passed since our September meeting, and Harvard has not
yet produced a single document. We sincerely hope that Harvard will quickly correct its
noncompliance and return to its collaborative approach. In a further effort to secure voluntary
compliance, the Department will give Harvard until December 1, 2017, to comply with its
October 19 document request. As we indicated in our separate response letter today, Department
lawyers are willing to travel to your law firm or Cambridge to copy and download all of the
documents and information that the Department requested in the formats in which it requested
them. Please be advised that if Harvard does not comply with the document request in full by
that deadline, we may file a lawsuit to enforce Harvard’s Title VI access obligations. 28 C.F.R.
§ 42.108(d).
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U.S. Department of Justice
Civil Rights Division

DI 169-36-72 Assistant Attorney General

950 Pennsylvania Ave, NW - RFK
Washington, DC 20530

November 17, 2017

Via email

Seth P. Waxman

Wilmer Cutler Pickering Hale and Dorr LLP
1875 Pennsylvania Avenue, NW
Washington, DC 20006

Dear Mr. Waxman:

I write in response to your November 7, 2017, letter that came five days after the
November 2 deadline for Harvard to comply with the Department of Justice’s first written
document request. Rather than provide the documents and materials that the Department
requested, your letter again erroneously challenges our authority to investigate Harvard under
Title V1 of the Civil Rights Act of 1964 and proposes an unacceptable plan to provide the United
States restricted access to limited documents. See Letter from Seth P, Waxman, Harvard
Counsel, to Matthew J. Donnelly, Civil Rights Division (Nov. 7, 2017) (“Waxman Nov. 7, 2017,
Letter”).

Nothing in your letter affects, much less eliminates, Harvard’s obligation to provide the
requested documents as a condition of its receipt of Title VI funding from the Department,
Moreover, Harvard has these documents readily available because it already has produced them
to the plaintiffs in Students for Fair Admissions, Inc. v. President and Fellows of Harvard
College (Harvard Corporation), No. 14cv14176 (D, Mass.) (“SFFA” suit). Indeed, at our
September 11, 2017, meeting, Harvard suggested that the Department participate as amicus
curiae in that case and offered to work collaboratively to provide the Department with access to
those documents. Yet in the intervening two months, Harvard has pursued a strategy of delay
and has not yet produced even a single document.

Accordingly, the Department is left with no choice but to conclude that Harvard is out of.
compliance with its Title VI access obligations. The Department therefore is simultaneously
serving Harvard with a separate notice of this determination.

I.  The Department Has Authority To Request the Documents, and Harvard Is Obliged
To Comply with Those Requests

Your letter does not dispute that Harvard receives Title VI funding from the Department.

Your letter also does not dispute that, as a condition of that funding, Harvard agreed to provide
the Department with broad-ranging access to documents regarding Harvard’s admissions policy
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and practices. Your letter therefore makes no serious effort to dispute the dispositive point: that
the Department has authority to request the documents it seeks and that Harvard is obliged to
comply with those requests. In fact, your letter expresses that “Harvard is committed to meeting
its responsibilities under Title VI, the relevant federal grants, and associated law.” Waxman
Nov. 7, 2017, Letter at 2.

Your letter nonetheless attempts to side-step Harvard’s Title VI obligations. In
particular, while your letter does not challenge the Department’s authority to conduct this
investigation, it once again challenges the Civil Rights Division’s involvement in the
investigation. This challenge again sails wide of the mark. First, your letter requests the date
and source of the Department’s delegation of authority to the Civil Rights Division to conduct
this investigation, Id, at 1-2. The authority to conduct this investigation was properly delegated
to the Civil Rights Division before the investigation was opened. That delegation followed the
Department’s longstanding internal delegation protocols that govern assignment of Title VI
responsibilities. Your colleague Mr. Driscoll may be aware of the protocols in place when he
worked for the Division.

Second, your letter again requests information on any complaints regarding Harvard’s
admissions policy and practices that underlie the Department’s investigation. Waxman Nov., 7,
2017, Letter at 2. The subject matter of the SFFA suif captures the subject matter of any
complaints the Department is investigating. Moreover, as the Department previously stated,
beyond the publicly-available complaint that the Department already shared with you, the
Department will not supply any other complaints it may be investigating because the release may
interfere with an active investigation. E.g., Letter from Mathew J. Donnelly, Civil Rights
Division, to Seth P. Waxman, Harvard Counsel at 2 n.1 (Oct. 19, 2017) (“Donnelly Oct, 19,
2017, Letter™).

Third, your letter asks whether the “Title VI Investigation Procedures Manual” is current.
Waxman Nov. 7, 2017, Letter at 2. As I previously explained, that Manual was written to aid
other agencies conducting Title VI investigations and does not constrain the Civil Rights
Division’s investigations or create any legal rights in any member of the public. Donnelly Oct.
19, 2017, Letter at 2. Your request thus misses the point: if you are looking for the current
procedures governing the Division’s Title VI investigations, I direct you to the Department’s
Title VI regulations.

Finally, your letter reiterates your previous irregular requests for the Department’s
communications with outside groups and our “investigative case files.” Waxman Nov. 7, 2017,
Letter at 2. For obvious reasons, the Department of Justice generally does not share its civil
investigative case files with the targets of its investigations. The Department therefore will not
respond to these irregular requests because a response could interfere with the investigation. My
understanding is that the Department would give you the same response if you made your
irregular requests under the Freedom of Information Act (“FOIA”), 5 U.S.C. § 522, but you may
make an official FOIA request through the normal Department procedures if you would like an
official FOIA response.
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II. Harvard’s Proposed Access Plan Is Inconsistent with Harvard’s Obligations and
Improperly Limits the Department’s Rightful Access to Documents

Your letter also proposes providing restricted access to a subset of the documents the
Department has requested, but your proposal is inconsistent with Harvard’s Title VI obligations
and improperly limits the Department’s rightful access to documents. First, Harvard improperly
attempts to limit the scope of its production, indicating that it will not produce to the Department
important database information that it already has produced to the private plaintiffs in the SFFA4
suit. Waxman Nov. 7, 2017, Letter at 3. Harvard, however, identifies no authority for limiting
its Title VI obligations in this manner. Nor could it: this database already has been deemed
relevant and subject to production in the private litigation. And expert reports describing that
database, see id., are no substitute for the database itself.

Second, your proposal also states that, despite the Department’s request for unredacted
copies, Harvard will produce only documents with the redactions for “relevance” and “privacy”
that Harvard used for its production set to the private plaintiff in the SFFA suit. Id. The
Department, however, is not subject fo those redaction requirements, and nothing in Title VI, the
implementing regulations, or the governing law testricts the Department’s access to only
portions of documents that the funding recipient deems appropriate. Quite to the contrary: for
obvious reasons, Title VI does not allow entities under investigation to dictate what information
qualifies as relevant to the investigation.

Third, Harvard suggests that it will not provide copies of documents to the Department
unless the Department shows a “demonstrated need for copies of certain documents” and
“explorefs]” entering into a confidentiality agreement acceptable to Harvard. Id. But Harvard
has no right to demand, much less determine, a “demonstrated need” for the documents that Title
VI already requires it to produce or a confidentiality agreement. Indeed, the Department is under
no obligation to, and ordinarily does not, enter into confidentiality agreements with any entity
subject to a Title VI investigation.

There is no need to do so here: as the Department already has explained, the Department
routinely protects confidential information in its investigations, shares Harvard’s interest in
shielding private information from public disclosure, and will take all appropriate measures to do
so here. Donnelly Oct. 19, 2017, Letter at 3. Indeed, several federal statutes that we previously
provided you already protect from disclosure the information that Harvard seeks to safeguard.

Id. (citing FOIA; Privacy Act of 1974, 5 U.8.C. § 552; Family Educational Rights and Privacy
Act 0of 1974, 20 U.S.C. § 1232g(b)(3)). Your letter, however, omits any mention of those
statutes, and offers no explanation as to why they are inadequate to protect confidential
information in this investigation,

Finally, Harvard indicates that it will not provide copies of the requested documents, but
will allow the Division to access the documents at your law firm “during normal business hours
on mutvally convenient dates.” Waxman Nov. 7, 2017, Letter at 3. If your position is that our
Title V1 regulations do not require Harvard to allow us to make copies, we have consistently
interpreted our own regulations differently and routinely require copies of documents in our
investigations. Moreover, your proposal is impractical and unnecessary. Having to review
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Case: 1:13 cv 00341 MRB Doc #: 388 Filed: 10/25/17 Page: 1 of 4 PAGEID #: 18889

IN THE UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF OHIO, WESTERN DIVISION

NORCAL TEA PARTY PATRIOTS, et al.,
ON BEHALF OF THEMSELVES,
THEIR MEMBERS, and THE CLASS
THEY REPRESENT,
Case No. 1:13-cv-00341
Plaintiffs,

v.
THE INTERNAL REVENUE SERVICE, et al.,

)
)
)
)
)
)
) Judge Michael R. Barrett
)
)
)
)
Defendants. )
)

JOINT MOTION TO STAY ALL CASE DEADLINES
PENDING APPROVAL OF PROPOSED SETTLEMENT

The parties hereby notify the Court that they have reached a settlement resolving
all remaining claims, both individually and on behalf of all Rule 23 class members. A
motion seeking approval of the settlement in accordance with Federal Rule of Civil
Procedure 23(e) will be filed as soon as practicable.

Accordingly, the parties jointly request that this Court stay all current deadlines in
this matter. This stay would allow the parties adequate time to brief the Court on the

settlement. A proposed order is attached.
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Case: 1:13 cv 00341 MRB Doc #: 388 1 Filed: 10/25/17 Page: 1 of 1 PAGEID #: 18893

IN THE UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF OHIO, WESTERN DIVISION

NORCAL TEA PARTY PATRIOTS, et al.,
ON BEHALF OF THEMSELVES,

THEIR MEMBERS, and THE CLASS

THEY REPRESENT,
Case No. 1:13-cv-00341

)
)
)
)
. . )
Plaintiffs, g Judge Michael R. Barrett
v. )
)
THE INTERNAL REVENUE SERVICE, et al., )
)
Defendants. )
)
PROPOSED ORDER
Before the Court is the parties’ Joint Motion to Stay all Case Deadlines Pending
Approval of Proposed Settlement (Doc. ). The motion requests that the current case deadlines
be stayed pending review of the parties’ proposed settlement.

For good cause shown, the Motion is GRANTED. All current deadlines in this matter are

STAYED pending this Court’s decision on the parties’ proposed settlement.
IT IS SO ORDERED

MICHAEL R. BARRETT
UNITED STATES DISTRICT JUDGE
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Case 1:13 cv 00777 RBW Document 140 Filed 10/25/17 Page 1 of 3

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LINCHPINS OF LIBERTY, et al.,
Plaintiffs,
V. Civil Action No. 1:13-cv-00777-RBW

UNITED STATES OF AMERICA, et al.,

Defendants.

N N N N N N N N N N N

JOINT MOTION FOR APPROVAL OF PROPOSED CONSENT ORDER
The parties in the above-captioned action have reached an agreement to settle this case
upon entry of the attached proposed Consent Order. This settlement will resolve all remaining
claims in this action. The parties therefore respectfully move the Court to approve the content of

the attached proposed Consent Order.! A proposed order accompanies this motion.

DATED: October 25, 2017.

! The parties are not seeking entry of the Consent Order at this time. Upon the Court’s approval,
the parties will submit a copy of the order signed by the United States and the individual
Plaintiffs to be entered by the Court.
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Case 1:13 cv 00777 RBW Document 140 1 Filed 10/25/17 Page 1 of 14

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LINCHPINS OF LIBERTY, et al., ;
Plaintiffs, 3
-Vs- g Civil Action No. 1:13-cv-00777-RBW
UNITED STATES OF AMERICA, et al., g
Defendants. i
)
CONSENT ORDER

Plaintiffs, forty-one (41) applicants seeking tax-exempt status pursuant to 26 U.S.C. §
501(c)(3) and 501(c)(4) (hereinafter, “Plaintiffs” or “Plaintiff organizations”™), filed their original
Complaint in this matter on May 29, 2013, seeking: monetary damages from the named
individual defendants pursuant to Bivens v. Six Unknown Named Agents of Federal Bureau of
Narcotics, 403 U.S. 388 (1971), for alleged violations of their rights under the First and Fifth
Amendments to the United States Constitution; equitable relief, both declaratory and injunctive,
against the United States and the Internal Revenue Service (“Government Defendants”), for
alleged violations of their rights under the First and Fifth Amendments to the United States
Constitution, the Internal Revenue Code, and the Administrative Procedure Act (5 U.S.C. § 702,
et seq.); and monetary damages against the United States, pursuant to 26 U.S.C. § 7431, for
alleged violations of 26 U.S.C. § 6103. Plaintiffs filed a First Amended Complaint on June 25,
2013, and the operative Second Amended Complaint on October 18, 2013, seeking the same

relief.
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OFFICE OF THE COUNTY COUNSEL James R. Williams
COUNTY OF SANTA CLARA CouNTY COUNSEL

Greta S. Hansen

County Government Center CHIEF ASSISTANT COUNTY COUNSEL

70 West Hedding Street

East Wing, 9" Floor Winifred Botha

San Jose, California 95110-1770 Danny Y. Chou
Robert M. Coelho

(408) 299-5900 Steve Mitra

(408) 292-7240 (FAX) ASSISTANT COUNTY COUNSEL

November 16, 2017

VIA U.S. MAIL AND E-MAIL

Alan Hanson

Acting Assistant Attorney General

U.S. Department of Justice Office of Justice Programs
810 Seventh Street NW

Washington, DC 20531

Re:  Edward Byrne Memorial Justice Assistance Grant
Dear Mr. Hanson:

We are in receipt of your November 15, 2017 letter addressed to Dave Cortese, President
of the County of Santa Clara (“County”) Board of Supervisors, concerning the Edward Byrne
Memorial Justice Assistance Grant (“Byrne JAG”) program. In your letter, you erroneously
assert that “[a]s a result of [the County’s] FY 2016 Byrne JAG subaward made as a part of the
disparate jurisdiction award to the City of San Jose under federal award 2016-DJ-BX-0608,
compliance with 8 U.S.C. § 1373 is required.” Your letter requests that the County submit a
response addressing whether it “has laws, policies, or practices that violate section 1373.”

Your letter is based on a critical misunderstanding of the relevant facts. As the Office of
Justice Programs’ records should reflect, the County declined a Byrne JAG award for FY 2016.

The County received Byrne JAG funding in prior years as a subrecipient of the City of
San José.! On June 15, 2016, the County and the City of San José (“City”) entered into a
Memorandum of Understanding delineating how they would apportion FY 2016 Byrne JAG
grant funds between them in the event they received an award.” On July 7, 2016, however, the

! Pursuant to guidance issued by the Office of Justice Programs in October 2016, the requirement of compliance
with 8 U.S.C. § 1373 does not impact these prior year awards. See Office of Justice Programs, Additional Guidance
Regarding Compliance with 8 U.S.C. § 1373, https://www.bja.gov/funding/Additional BJA Guidance on Section
1373 October 6 2016.pdf (Oct. 6, 2016).

2 The County and the City of San José are “disparate jurisdictions” for purposes of their Byrne JAG funding
eligibility under the grant’s formula based calculations. Thus, for FY 2016, the County was required to partner with
the City and “be a signatory on the required Memorandum of Understanding (MOU)” pursuant to which the County
and the City were “responsible for determining individual amounts” to be allocated to each of them out of the total
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Office of Justice Programs announced that future Byrme JAG awards would be conditioned upon
the recipient’s certification of compliance with 8 U.S.C. § 1373. San José Chief of Police
Edgardo Garcia sent a letter to County Executive Jeffrey V. Smith requesting that the County
provide such a certification. At this point, the County had received no FY 2016 Byrne JAG
Sfunding.

On November 1, 2016, County Executive Smith responded to Chief Garcia stating that
“the County is presently choosing to decline to accept 2016 JAG funding.” The County did not,
and does not, believe that the Office of Justice Programs could lawfully condition the grant on a
certification of compliance with 8 U.S.C. § 1373, and the County had, and has, grave concerns
about the federal government’s illegally expansive reading of what 8 U.S.C. § 1373 requires.
Rather than litigate the matter at that time, however, the County simply decided to decline the
FY 2016 JAG funding.

Although the City later considered accepting the County’s allocation of the FY 2016 JAG
grant award, in the end, the City also decided to decline its portion of the FY 2016 JAG funding.
Thus, neither the County nor the City ever accepted any FY 2016 Byrne JAG funding.

In light of these well-documented facts, the County can provide no substantive response
to your erroneous letter. Because the County never accepted or received any FY 2016 JAG
funds, it is not required to certify its compliance with 8 U.S.C. § 1373.

Your letter is particularly puzzling because the Department of Justice should be well
aware that the County did not receive an FY 2016 Byrne JAG award. In County of Santa Clara
v. Trump, et al., No. 17-574 (N.D. Cal.), a lawsuit challenging the President’s Executive Order
purporting to withdraw all federal funding from so-called “sanctuary jurisdictions,” the County’s
Chief Operating Officer submitted a sworn declaration explaining that, “[i]n view of [its]
policies, the County has declined certain grants that require, as a condition of receipt, a
certification of compliance with 8 U.S.C. § 1373. For example, the County declined to accept
funding from the 2016 [JAG] grant program.”® The court order granting the County’s Motion
for a Preliminary Injunction in that case specifically cited the County’s “deci[sion] not to
participate” in the Byrne JAG program.* Indeed, we first learned of your letter because W. Scott
Simpson, counsel of record for the Department of Justice in that lawsuit, shared it with my
Office via email.

award from the federal government. See Office of Justice Programs, 2016 California Local JAG Allocations,
https://www.bja.gov/Programs/JAG/jagl 6/16CA.pdf; Office of Justice Programs, Justice Assistance Grant (JAG)
Program, 2014 at 5, https://www.bja.gov/Publications/JAGTechRpt.pdf.

? See Decl. of Santa Clara County Chief Operating Officer Miguel Méarquez at § 29,
https://www.sccgov.org/sites/cco/Documents/Miguel%20Marquez%20Decl.pdf.

* See Order Granting the County of Santa Clara’s and City and County of San Francisco’s Motions to Enjoin
Section 9(a) of Executive Order 13768 at 7,
https://www.sccgov.org/sites/cco/Documents/Order%200n%20Motion%20for%20Preliminary%20Injunction.pdf.

Document ID: 0.7.910.11179-000001 20201130-0000316


https://www.sccgov.org/sites/cco/Documents/Order%20on%20Motion%20for%20Preliminary%20Injunction.pdf
https://www.sccgov.org/sites/cco/Documents/Miguel%20Marquez%20Decl.pdf
https://5https://www.bja.gov/Publications/JAGTechRpt.pdf
https://www.bja.gov/Programs/JAG/jag16/16CA.pdf






www.sjpd.org



mailto:ff.smith@cco.sccgov.org



www.sjpd.org



www.~:mjow::1.gov

OFFICE OF THE COUNTY COUNSEL James R. Williams
COUNTY OF SANTA CLARA CoOUNTY COUNSEL

Greta S. Hansen

CHIEF ASSISTANT COUNTY COUNSEL
County Government Center

70 Wes.t Hedding Street Winifred Botha
East Wing, 9“.1 Floor Danny Y. Chou
San Jose, California 95110-1770 Robert M. Coelho

Steve Mitra
(408) 299-5900 ASSISTANT COUNTY COUNSEL

(408) 292-7240 (FAX)

FOR IMMEDIATE RELEASE

November 16, 2017
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Maria Leticia Gémez/Laurel Anderson
County of Santa Clara Office of Public Affairs
(408) 299-5119

Statement by County of Santa Clara on Federal DOJ Letter
regarding Compliance with FY 2016 Justice Assistance Grant (JAG)
Condition

SANTA CLARA COUNTY, CALIF. Late yesterday, the U.S. Department of Justice (DOJ)
demanded that the County of Santa Clara explain how it complies with requirements of a federal
grant it never accepted or received. In a letter sent to County Board of Supervisors President
Dave Cortese, DOJ claims that the County’s Fiscal Year 2016 Justice Assistance Grant (JAG)
requires it to comply with an immigration-related law, 8 U.S.C. § 1373, and asserts that a County
policy may violate that grant requirement. But the County did not receive a FY 2016 JAG grant
and therefore did not agree to comply with the requirements of the FY 2016 JAG grant program.

“Yet again, a swing and a miss from the Trump Administration. Apparently, the federal
government can’t keep track of who received taxpayer money,” said Cortese. “The County did
not receive any Fiscal Year 2016 Byrne JAG funds, as DOJ well knows. We demand that the
federal government immediately rescind its erroneous letter.”

“Yesterday’s letter is only the latest attempt by the Trump Administration to coerce and harass
state and local governments,” said Santa Clara County Counsel James R. Williams. “Santa Clara
County will continue to lead the fight to prevent this Administration from violating our
Constitution.”

Page 1 of 2
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The DOJ’s letter was sent in the context of ongoing litigation between the County of Santa Clara
and the Trump Administration over the legality of its attempts to force local jurisdictions to
participate in the enforcement of federal immigration law. On April 25, 2017, the United States
District Court for the Northern District of California granted the County’s request for a
nationwide injunction barring the Trump Administration from implementing its Executive Order
withholding federal funds from “sanctuary jurisdictions” that decline to participate in
immigration enforcement activities that are the responsibility of the federal government.

The DOJ sent similar letters to 28 other jurisdictions yesterday.
###
About the Santa Clara County Counsel’s Office

The County Counsel serves as legal counsel to the County, its Board of Supervisors and elected
officials, every County department and agency, and the County’s boards and commissions. With
a staff of 170 employees, including 85 attorneys, the Office of the County Counsel is also
responsible for all civil litigation involving the County and its officers. Through its Social
Justice and Impact Litigation Section, the Office litigates high-impact cases, drafts innovative
local ordinances, and develops policies and programs to advance social and economic justice.

About the County of Santa Clara, California

The County of Santa Clara government serves a diverse, multi-cultural population of 1.9 million
residents. With a $6.5 billion annual budget, dozens of offices/departments, and over 18,000
employees, the County provides essential services to its residents, including public health
protection, environmental stewardship, medical services through Santa Clara Valley Medical
Center, child and adult protection services, homelessness prevention and treatment, roads, park
services, libraries, emergency response to disasters, protection of minority communities and
those under threat, access to a fair criminal justice system, and many others, particularly for
those in the greatest need. The County is the most populous in Northern California.
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Draft Press Release

ATTORNEY GENERAL JEFF SESSIONS ENDS THE DEPARTMENT’S
PRACTICE OF REGULATION BY GUIDANCE

WASHINGTON, D.C. -Today, in an action to further uphold the rule of law in the executive
branch, Attorney General Jeff Sessions issued a memo prohibiting the Department of Justice
from issuing guidance documents that have the effect of adopting new regulatory requirements
or amending the law. The memo prevents the Department of Justice from evading required
rulemaking processes by using guidance memos to create de facto regulations.

In the past, the Department of Justice and other agencies have blurred the distinction between
regulations and guidance documents. Under the Attorney General’s memo, the Department may
no longer issue guidance documents that purport to create rights or obligations binding on
persons or entities outside the Executive Branch.

The Attorney General’s Regulatory Reform Task Force, led by Associate Attorney General
Brand, will conduct areview of existing Department documents and will recommend candidates
for repeal or modification in the light of this memo’s principles.

“Guidance documents can be used to explain existing law,” Associate Attorney General
Brand said. “But they should not be used to change the law or to impose new standards to
determine compliance with the law. The notice-and-comment process that is ordinarily
required for rulemaking can be cumbersome and slow, but it has the benefit of availing
agencies of more complete information about a proposed rule’s effects than the agency could
ascertain on its own. This Department of Justice will not use guidance documents to
circumvent the rulemaking process, and we will proactively work to rescind existing guidance
documents that go too far.”

##
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Background and Talking Points

e Under our Constitution and laws, federal agencies may only impose new regulations on
private citizens or businesses if they go through the appropriate rulemaking process,
usually involving notice and comment. This process allows for public input, and makes
sure that agencies consider the benefits and drawbacks of regulations before they are
issued. By contrast, if an agency merely wishes to educate the public about their legal
rights and obligations, it can issue a guidance document explaining the law.

e In the past, the Department of Justice and other agencies repeatedly blurred the
distinction between regulations and guidance documents. They issued guidance
documents not merely to educate, but in effect to regulate the public, without going
through the appropriate rulemaking process required by law for agency regulations.

e By skirting the rulemaking process, the federal government denies the public any chance
at input into these pseudo-regulations, and bypasses the opportunity to more thoroughly
consider their benefits and drawbacks. Worse yet, these guidance documents create a
great deal of confusion about what the law actually obligates people to do.

e Going forward, the Department will no longer engage in this practice. Where the
Department engages in regulatory activity, it will do so in a way that is transparent,
accountable, and lawful.

e Furthermore, when the Department does issue guidance documents, it will adhere to
certain principles to avoid circumventing the rulemaking process and creating a
misimpression about their legal effect.

e As for existing guidance documents, the Attorney General’s Regulatory Reform Task
Force, led by Associate Attorney General Rachel Brand, will conduct an extensive review
of Department documents and will recommend candidates for repeal or modification in
the light of this memo’s principles.
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Responses to Queries (RTQs)

What does this memo do?

This memo prohibits Department of Justice components from using guidance documents
(ranging from published compliance guides to “Dear Colleague” letters to blog posts) to regulate
the American public. The memo explains that guidance documents are appropriate to educate,
but never to regulate, the public.

What is a guidance document?

Guidance documents are official Department statements of general applicability and future effect
that should only advise the public about legal rights or obligations falling within the
Department’s authority. Regulations, by contrast, can change the public’s legal rights or
obligations, but only when they go through the appropriate rulemaking process required by law.
Crucially, guidance documents do not go through any regulatory process.

Why are you doing_this?

Federal law permits agencies like the Department of Justice to issue regulations only after
completing a thorough rulemaking process. Agencies are generally required to solicit public
input and consider benefits and drawbacks of proposed regulations. In the past, the Department
and other agencies have sometimes issued guidance documents that effectively acted as
regulations, trying to regulate the American public while bypassing the legal requirements for
doing so. That practice creates a great deal of confusion about what the law actually obligates
people to do.

What kinds of guidance documents won’t be issued?
Under this policy, the Department will no longer issue guidance documents that purport to create
law, that go beyond explaining pre-existing statutes and regulations.

What may be rescinded going forward?

As for existing guidance documents, the Attorney General’s Regulatory Reform Task Force, led
by Associate Attorney General Rachel Brand, will conduct an extensive review of Department
documents and will recommend candidates for repeal or modification in the light of this memo’s
principles.

What does this apply to?
The Department has many components that issue guidance documents, all of whom now must
comply with this policy.

What does it not apply to?

This policy does not apply to Department statements that are addressed to the Department’s own
officers and employees. Similarly, the policy does not address documents informing the public of
the Department’s enforcement priorities or factors the Department considers in exercising its
prosecutorial discretion. For example, the memo does not purport to control the United States
Attorneys” Manual.
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Memorandum for the Attorney General
Subject: Improper Guidance Documents Page 3

Department personnel directing them on how to carry out their duties, positions taken by the
Department in litigation, or advice provided by the Attorney General or the Office of Legal
Counsel. This memorandum is an internal Department of Justice policy directed at Department
components and employees. As such, it is not intended to, does not, and may not be relied upon
to, create any rights, substantive or procedural, enforceable at law by any party in any matter
civil or criminal.
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