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UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA

IN THE MATTER OF THE FEDERAL
BUREAU OF PRISONS' EXECUTION
PROTOCOL CASES

LEAD CASE: Roane et al. v. Barr No. 1:19-mc-00145-TSC

THIS DOCUMENT RELATES TO:

Lee v. Barr, et al., 19-cv-2559

DECLARATION OF RAUL CAMPOS

I, Raul Campos, do hereby declare and state as follows: )

1. I am employed by the United States Department of Justice, Federal Bureau of Prisons
(“BOP”), as Associate Warden at the Federal Medical Center at Carswell, Texas. I have
held this position since October 20, 2012. I have been employed by the BOP since August
5, 1995.

2. The statements I make hereinafter are made on the basis of my review of the official files
and records of the BOP, my own personal knowledge, or on the basis of information
acquired by me through the performance of my official duties.

3. In furtherance of its functions detailed in 28 C.F.R. Part 26, the BOP has secured the active
pharmaceutical ingredients (“API”) for pentobarbital from a domestic bulk manufacturer.
Additionally, BOP has secured a compounding pharmacy, which is registered with the U.S.
Food & Drug Administration pursuant to Section 503B of the Food, Drug, and Cosmetics

Act, to convert the API into an injectable solution. The compounding pharmacy has

worked with independent laboratories on quality assurance testing. The results of such
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testing that have been provided to the BOP are included in the Administrative Record in
this case. See AR 970-1015. In conjunction with BOP’s efforts to acquire pentobarbital,
I have communicated with both the bulk manufacturer and the compounding pharmacy.

4. I am familiar with the allegation that the injectable pentobarbital solution produced by the
compounding pharmacy purportedly has failed quality assurance testing. ECF No. 29 at
30.

5. The documentation included in the Administrative Record in this case demonstrates that
an initial sample of the API, one gram of pentobarbital sodium powder, was produced by
the bulk manufacture and received for testing by the laboratory on October 26, 2018. See
AR at 976. The Certificate of Analysis for this test included an entry of “Fail” in the
“Results” field for “Related Compounds.” See AR 976-78.

6. After this initial test result, the manufacturer refined its production process and produced
new API, which the relevant documentation reflects passed quality assurance testing on
February 21, 2019. See AR 981-82. Specifically, 3.14 grams of pentobarbital sodium
powder received by the laboratory on February 8, 2019, tested on February 21, 2019, to
conform to the United States Pharmacopeia (USP) specifications. The manufacturer then
produced 150 grams of the API. AR 983.

7. The compounding pharmacy then proceeded to convert the API into injectable solution.
Testing on the injectable pentobarbital solution at S0 mg/ml was conducted in April 2019
and it passed the test. See AR 991. A 365-day study of the stability of the solution was
also initiated in April 2019. AR 992-1015. Initial results for this study were reported to
be within the applicable USP ranges. See AR at 1009, 1011.

8.. I am also familiar with the allegation that the 365-day stability testing purportedly showed

that the injectable solution demonstrated inadequate stability and potency at elevated

2
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temperature. ECF No. 29 at 30.

9. While it is accurate that one of the potency/purity results was outside of the specified range,
see AR at 1013, the BOP was advised that the purpose of the stability testing is to check
the injectable solution under extreme conditions, including in that instance a temperature
higher than room temperature. Furthermore. in this same test instance the potency/purity
of the injectable solution at normal storage conditions was found to be within the
acceptable USP range. See AR at 1011. In subsequent testing on August 21, 2019, the
values were found to be within the acceptable USP range for both room temperature and

elevated temperature. See AR at 1014 and 1015.

[ declare, under penalty of perjury, pursuant to 28 U.S.C. § 1746, that the foregoing is true and

correct.

Executed this 12th day of November, 2019. T}
b

Raul C m‘npos \
Federal Bureau of Prisons
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UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA

In the Matter of the Federal Bureau of
Prisons’ Execution Protocol Cases,

LEAD CASE: Roane et al. v. Barr

No. 1:19-mc-00145-TSC
THIS DOCUMENT RELATES TO:
Bourgeois v. Barr, et al., 12-cv-0782

Leev. Barr, et al., 19-cv-2559
Purkey v. Barr, et al., 19-cv-03214

DECLARATION OF RICK WINTER

I, Rick Winter, do hereby declare and state as follows:

1. I am employed by the United States Department of Justice, Federal Bureau of Prisons
(“BOP”), as Regional Counsel for the BOP’s North Central Region. I have held this
position since October 2016. I have been employed by the BOP since 1994.

2. The statements | make hereinafter are made on the basis of my review of the official files
and records of the BOP, my own personal knowledge, or on the basis of information
acquired by me through the performance of my official duties.

3. The BOP, under the supervision of the United States Marshals Service, is responsible for
implementing federal death sentences. See 18 U.S.C. § 3596(a); 28 C.F.R. Part 26.
Currently, execution dates are in place for four inmates. Specifically, Daniel Lewis Lee’s
execution is scheduled to occur on Dec. 9, 2019; Wesley Ira Purkey’s execution is
scheduled to occur on Dec. 13, 2019; Alfred Bourgeois’ execution is scheduled to occur
on Jan. 13, 2020; and Dustin Lee Honken’s execution is scheduled to occur on Jan. 15,
2020.

4. In advance of these dates, the BOP has been, and intends to continue, making necessary
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arrangements.

5. Such arrangements include the activation of the execution team, which consists of over 40
BOP staff members. These staff members will, by necessity, be removed from their normal
duties, which include a wide range of correctional and administrative positions within the
BOP. Pursuant to the current operational plan, these staff members are scheduled to cease
their normal duties several days in advance of a scheduled execution, in order to give the
team time to practice and prepare for their role in an execution. In addition to the team
members, a number of BOP administrators will be present as well, also ceasing their
normal duties in the days in advance of an execution. Logistical items such as travel,
lodging and personal arrangements have already begun for the two execution dates in
December.

6. Additionally, the BOP plans to use contractors who have made themselves available and
presumably have made any necessary arrangements for personal and work related matters
based on the executions scheduled in December.

7. Executions are scheduled to take place at the Federal Correctional Complex at Terre Haute,
Indiana (FCC Terre Haute). Accordingly, FCC Terre Haute is also mobilizing personnel in
preparation of the currently scheduled executions. In preparation, FCC Terre Haute has
also been coordinating with federal, state, and local law enforcement agencies, some of
whom have indicated their plans to send personnel to FCC Terre Haute to help maintain
security for the currently scheduled executions.

8. Approximately 200 FCC Terre Haute staff will serve as institution security and support
during an execution. With its staff pulled away from their normal duties, FCC Terre Haute
will not be able to operate under normal conditions. For example, due to expected staffing

issues and changes in security procedures, FCC Terre Haute will not be able to prepare
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inmate meals in the ordinary fashion. Instead, the institution plans to prepare food in
advance for its approximately 2,600 inmates. This alteration in meal preparation comes at
a greatly increased cost to the BOP.

9. Additionally, FCC Terre Haute has made arrangements for specific needs related solely to
an execution, for example contracting for buses which will be used to transport public
demonstrators who wish to assemble.

10. Schedules for FCC Terre Haute staff members are currently being created, allocating staff
based on current execution dates. For additional security and support, specialized BOP
teams such as Special Operations Response Teams (SORT) and Disturbance Control
Teams (DCT) will travel to FCC Terre Haute from other BOP institutions. These teams
consists of approximately 50 individuals. Again, logistical arrangements such as travel and
lodging have already begun for the current execution dates.

11. Additionally, BOP has made travel and lodging arrangements for the victims’ family
members to attend the December executions.

12. Any adjustment to the execution dates would require significant planning and coordination
such as that which already has been undertaken by BOP to date.

I declare, under penalty of perjury, pursuant to 28 U.S.C. § 1746, that the foregoing is true and

correct.

Executed this 21st day of November, 2019.

Rick Winter
Federal Bureau of Prisons
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Hornbuckle, Wyn (OPA)

From: Hombuckle, Wyn (OPA)

Sent: Friday, November 8, 2019 9:30 AM

To: Grieco, Christopher {ODAG); Shea, Timothy (OAG])
Subject: FW: Reuters / House Oversight letter re: death penalty

We provided this reporter with court filings that are responsive to some of his earlier questions, [{2}J()]

‘

b) (5)

From: Allen, Jonathan (Reuters) <jonathan.allen@thomsonreuters.com>
Sent: Thursday, November 07, 2013 5:06 PM

To: Hornbuckle, Wyn (OPA} <whornbuckle@jmd.usdoj.gov>

Subject: RE: Reutersr/ House Oversight letter re: death penalty

Hi Wyn

Thanks again for your email. The opposition filing clears up some things, but still does not address the
question of how the DOJ/BOP can do all this without breaching the closed system of drug distribution that
flows from the Controlled Substances Act, and raises some new questions | hope you can help with,
particularly about the apparent impurities found during the quality-testing of the pentobarbital API. I've
been speaking with a number of folks from DEA, FDA and elsewhere who also cannot square the drug
procurement and dispensing/administering process of a Schedule Il substance the DOJ has described with
the CSA and the Food, Drug and Cosmetic Act. | guess the main overall question is this: Is it possible that
you're simply *not* going to be able to 100pct comply with controlle d-substance laws here? And also have
you managed to fock down an *uncontaminated® APl supply? Anyway, to break this out in more detail:

1. The DOJ says that the BOP got a U.S. compounding pharmacist to make an injectible form of pentobarbital
that happens to beidentical to Akorn’s FDA-approved Nembutal, apparently without a prescription being
issued, and with the intention of it being used in a scientificstudy that began in April this year (a “365 Day”
study being conducted at an unspecified independentlaboratory). You note the compounding pharmacy

is "DEA-registered”, by which you presumably mean registered specifically under the “dispensing” business
activity per 21 CFR §1301.13, which is the standard business activity under which pharmacies register.
Although such a registration allows some “coincidentactivities,” adistribution to a lab to conduct research is
not among the allowed activities {this would clearly be a distribution, not adispensing). How did you ensure
compliance with the CSA here? Does the compounding pharmacy have any other DEA registration besides a
dispensing one, and if so what s that registration? Did the pentobarbital travel to the testing laboratory on a
prescription, a DEA-222, or by some other CSA mechanism?

2. The DOJ says the BOP got the compounding to make a drug that is identical to Akorn’s FDA-approved
Nembutal. It is illegal for a compounding pharmacy to copy an available FDA-approved drug absent an
unanticipated emergency (21 USC §353a). I assume the DOJ does not consider a research study or a planned
judicial execution on some future data to be such an emergency. How do you legally justify making what are
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Akorn refuses to sell its FDA-approved version to you for executions, as do the other three manufacturers
who make FDA-approved pentobarbital {see p.23 of your opposition motion}; thatis not a valid exemption
of this partof the FDCA, butis that your only reason for compounding a copy?

3. The DOJ says the compounding pharmacy will make the pentobarbital injections used in the forthcoming
executions. I note that under 21 USC $802 a tethal injection must be an ‘administering’ of a drug, defined as
the “direct application of a controlled substance to the body of a patient or research subject,” and/or

a ‘dispensing’ of a drug, defined as the delivery of “a controlled substance to an ultimate user or research
subject,” although let me know if you're operating on another basis here. A pharmacist can only dispense
pentobarbital on a physician’s prescription in order to fulfil a “legitimate medical purpose by an individual
practitioner acting in the usual course of his professional practice.” (21 CFR §1306.04)

a. Will you have prescriptionsissued for the drugs used inthe executions? In the name of the condemned
inmates? If not how else will the drug’s movement to the execution chamber and ultimately into the
condemned inmate be properly logged underCSA: via a DEA-222 form?

b. Have youidentified a physician to fill out the prescriptions?

c. Do you consider administering a lethal injection to be a “legitimate medical purpose”?

d.For CSA/FDCA purposes inusinga Schedule lisubstance in executions, do you considerthe person being
executed a "patient”? A “research subject”? An “ultimate user*?

4. According to DEA records, there are only four controlled substance registrations/DEA numbers associated
with FCC Terre Haute. Two are institutional registrations: FF7936389 {business activity code ‘B’ for
hospital/clinic); and RF0405248 (business activity code ‘G’ forresearcher). Two practitioners are also
registered there on business code ‘C": Dr. William Eric Wilson (BW5714375) and Dr. Phyllis Okolo
(FO49608138). (NB Dr. Okole tells me her registration is old and she is now based in Texas; Dr. Wilson remains
the chief dlinician atthe prison.)

a: Are there any other registrations/DEA numbers linked to FCC Terre Haute besides the above? Can you
share if so?

b. Which, ifany, of the foregoing registrations are you using to acquire and administer the pentobarbital in
the executions?

c. What isthe ‘G’ research registration for anyway? What research involving controlled substances is being
carried out at FCC Terre Haute? Are the executions also being used in research in some way?

d. Given hisrole atthe prison, and given that he is the only individual physician registered to administer
controlled substances there, how will Dr. Wilson be involved in the executions?

S. In what state(s) are the compounding pharmacy and the bulk manufacturer of pentobarbital API located?
Are they properly registered in those states and compliant with state law? With Indiana taw?

6. The DOJ says that BOP officials visited state executions in preparing the new protocol —can you say which
states were visited? Which specific executions?

7. The DOJ says that it initiated a year-long study earlier this year in part to see if it could extend the Beyond
Use Date of the compounded pentobarbital. Were you able to succeed in extending the BUD? if so, to what?
What is the operational BUD for the pentobarbital intended for December’s and january's executions, and
whatisthe manufacture date? Plaintiffs in Roane sayyouintend to use “expired” pentobarbital —isthat fair?

8. The pentobarbital AP} underwent quality testing in late 2018 and failed at least one of the quality
standards specifications and contained unspecified impurities. What were the impurities? Have you been
abletosecure uncontaminated pentobarbital API? Do youintend to use contaminated AP! or API that
otherwise does not meet all gquality testing specifications in upcominglethal injections?

9. How much pentobarbital API have you acquired? How many “doses” of pentobarbital do you have or have
the potential to make?
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We still aim to move a story soon about how the DOJ says it has accomplished semething that defeated
several states, namely establishing a supply chain {an entirely domestic one apparently} for lethal injection
drugs, even if questions remain about CSA and FSCA compliance, and that although you have embarked on
gualitytesting you have already encountered some problems in the contaminated raw ingredients, with it
being unclear if this has been resolved. If you're able to get back to me for Friday afternoon I'd be very
grateful. Also, even if not necessarily for this story, I'd be happy to arrange to visit with you and some well-
versed BOP/DOJ colleagues in person to talk about this important topic.

Happy to speak, as ever!
Thanks

|

From: Allen, Jonathan (Reuters)

Sent: Tuesday, November5, 2019 3:58 PM

To: Hornbuckle, Wyn {OPA} <Wyn.Hombuckle@usdoj.gov>
Subject: RE: Reuters / House Oversight letterre: death penalty

Thanks Wyn this is helpful —1 had this filing but let me take a closer look at your citations here.
J

From: Hornbuckle, Wyn {OPA} <Wyn.Hornbuckle @usdoj.gov>

Sent: Tuesday, November S, 2019 3:43 PM

To: Allen, Jonathan |Reuters) <jonathan.allen@thomsonreuters.com>
Subject: FW: Reuters / House Oversight letter re: death penalty

Jonathan,
See attached our publictyfiled opposition to Lee’s motion for a preliminary injunction. For your background
and guidance, see:

e Pgs. 8-9 identify that BOP’s supply of pentobarbital is being provided by a domestic bulk manufacturer
thatis properly registered with the DEA, and that the API and injectable solution have been subjected
to quality control testing;

e Pgs.6,8n.3, and 41 discuss the consequences of disclosing the identities of those involved in
manufacturing/producing drugs used for executions; and

e Pgs. 36-38 explain why BOP's execution protocol is not subject to the APA’s notice and comment
reguirement.

From: Allen, Jonathan (Reuters) <jonathan.allen @thomsonreuters.com>
Sent: Monday, November 04, 2019 6:06 PV

To: Hornbuckle, Wyn {OPA}<whornbuckle@jmd.usdoj.gov >

Subject: RE: Reuters / House Oversight letter re: death penalty

Hi Wyn —Hope you’ve been well. Is there any additional information regarding the execution protocol
gueries you can share since we last spoke? Are you able to share some or all of the adminristrative record
compiled in this regard?

We're planning on moving a story in the coming days that gives a sort of overview how difficult it has
become for statesto obtain lethal injection drugs withoutbreaking the law and how the U.S. Department of
Justice, for now atleast, is decliningto say whether ithas figured out alegal, dependable drug supply of the
sortthat has eluded some state prison officials, and, if it has, whatthat supply channel looks like. | hoped |
might lay out some of things we’re reporting in case there’s anything you wish to say more about or disagree
with, etc..
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The story notes that, since the last federal e xecution was carried out, states have introduced layers of
secrecy regarding their procurement of execution drugs and that the fustice Department for now looks set to
follow suit: you have declined to provide any information about the pentobarbital procurement and some of
your colleagues have issued a blanket refusal to even review requested documents for possible release
under FOIA, which is unusual in my experience.

The story notesthatthe four FDA-approved manufacturers of pentobarbital for human use (Akorn, Sagent,
Custopharm and Renaissance) all say they will not sellthe drug to the U.S. Justice Department and that their
distributors are required to follow suit; AmerisourceBergen, McKesson, NaphCare and Cardinal Health all say
they either honor these restrictions and/or do not have a drug supply contract with DOJ.

It notesthatitis illegal to import drugs from non-FDA-approved suppliers under FDCA, and how Arizona and
Texas were thwarted intheir efforts to import execution drugs from India in this way in 2015. FDA import
logs since then suggest neither states nor the DOJhave attempted toimport either sodium thiopental or
pentaobarbital since then, atleast as of September. (We also note that DOJ could/may seek tarely on the
May OLC opinion in order to import drugs from non-FDA-approved suppliers.)

The story notes thatitisillegal for a compounding pharmacistto make a copy of an existing drugabsent an
unanticipated emergency under the FDC.8, and that the version of pentobarbital the DOJ described inits
2019 execution protocol addendum is identical to the FDA-approved injectible pentobarbital made by
Akorn.The story also notesthat under the Controlled Substances Act a compounding pharmacist can only
issue a drug in receipt of a valid prescription "for a legitimate medical purpose by a practitioner acting in the
usual course of professional practice,” and that the American Medical Assaciation et al. have said an
execution does notcount as a legitimate medical purpose. It also notesthat states that have turned to
compounded execution drugs have sometimes ended up with drugs that have fungus or other contaminants
in them, in part because it appears that the compounding pharmacists willing to mix up execution drugs are
disproportionately often, inthe publicly known cases, those that also have poor adherence to good
manufacturing practices, and that some inmates have complained of pain or screamed after being injected
with drugs made by a compounding pharmacist.

Because of these obstacles, at least one state, Oklahoma, which invented the lethal injection protocol, has
abandoned lethal injection executions entirely in favor of asphyxiation by nitrogen gas, which at least has
the virtue of not being a controlled substance.

So that's the gist of it!

To reprise my query: Has DOJ overcome these obstacles to secure a supply? Can you describe the means by
which you'll obtain pentobarbital even if you seek to mask the identity of the individual
supplier/manufacturer? If not, can you explain the basis for the secrecy? And why is the DOJ not submitting
the new execution protaocol through an APA rulemaking process that includes opportunity for public
comment, etc.?

Please let me know if you see anything wrong/mistaken/incomplete in the overview sketched out abovet

If you're able to getback to me by Tuesday afternoon I’d be most grateful. Happy to talk on either number
below.
Many thanks

)

Jonathian Allen
Correspondent
Reuters

T =
LEGTT=)
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ionathan.allen@reuters.com

From: Allen, Jonathan (Reuters)

Sent: Monday, September23, 2019 3:53 PM

To: 'Hornbuckie, Wyn {OPA)' <Wyn.Hornbuckle @usdoj. gov>
Subject: RE: Reuters/ House Oversight letterre: death penalty

Hi Wyn —Happy autumn! | hoped I mightcheck in on the querybelow—isthere now some information you
can share, perhaps stuff that wasn’t so close at hand back when I first asked in early August? Are you able to
share the administrative record filed in Roane? (A whole bunch of the administrative record is public/public
domain anyway, of course, butif you're able to share the DOJ/BOP memoranda in particutar that were
included as part of the record | would be very grateful! Happy to give you specific index numbers if helpful:
33; 34; 35;36and 43.) There's nothing preventing the DOJ from sharing thisyou want to make me aware of,
right?

Thanks, and happy to talk as ever.
j-

From: Allen, Sonathan (Reuters)

Sent: Tuesday, September17, 2019 7:44 AM

To: Hornbuckle, Wyn (OPA}<Wyn.Hornbuckle@usdoj.gov>
Subject: RE: Reutersg House Oversight letterre: death penalty

Hi Wyn —Thanks forletting me know! I’'m in touch with the committee. Given the overlapping sjueries, |
figured that in compiling the response to the Hill you may now have closer to hand some of the information |
was askingyou andPeter Carr about last month, namely information about the supply and procurement of
the pentaobarbital the departmentintends to use farthe injections. Would you be able to share that
information now? Is there anything that *prevents* the department from sharing this information?

Happy to talk as always.
Thanks

J

Jonathan Allen
Coirespondent
Reuters

Office;, 646-2235371

(0) (6)

Document 1D: 0.7.4242.15032

001678-000011


mailto:Wyn.Hornbuckle@usdoj.gov
mailto:Wyn.Hornbuckle@usdoj.gov
https://ionathan.allen(a)reuters.com

lopathan.allen@reuters, com

From: Hornbuckle, Wyn (OP A} <Wyn.Hornbuckle@usdoj.gov>

Sent: Monday, September 16, 2019 5:49 PM

To: Allen, Jonathan {Reuters) <jonathan.allen @thomsonreuters.com>
Subject: RE: Reuters / House Oversight letterre: death penalty

Hi Jon,
We responded on 9/10.

Regarding sharing our correspondence, that’s up to the Committee.

From: Allen, Sonathan {Reuters) <ionathan.allen @thomsonreuters.com>
Sent: Monday, September 16, 2019 9:22 AM

To: Hornbuckle, Wyn (OPA) <whombuckle @jmd.usdoj.gov>

Cc: Carr, Peter {(OPA) <pcarr @jmd.usdoj.gov>

Subject: RE: Reuters / House Oversight letterre: death penalty

Hi Wyn —Were your colleagues able to respond yet to House Oversight? Are you able to share that
response? If it's still being compiled is there a rough ETA for sending itover?

Thanks again

J.

Jonathan Alfen
Correspondent
Reuters

Office: 646-223-5371
(b) ()

Lenathan.allen@reuters.cam

From: Allen, Jonathan {Reuters)

Sent: Thursday, August 23,2015 4:14 PM

To: Hornbuckle, Wyn (OPA) <Wyn.Hornbuckle @usdoj.gov>
Cc: Carr, Peter (OPA) <Peter.Carr@usdoj.gov>

Subject: RE: Reuters / House Oversight letterre: death penalty

Thanks for letting me know, Wyn. Do you have a timeframe in mind, evenif only for guidance? And you'll
have seen the committee’s queries mirror mine from earlierin the month —might you able to share this
information with me too once you're done collating it?

Thanks again for your help

|
Jonathan Allen

Corresponadent
Reuters
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Office: 648-223-5371
(b) (6)

jonathan.allen@reuters.com

From: Hornbuckle, Wyn {OPA} <Wyn.Hombuckle@usdoj.gov>
Sent:Thursday, August 29, 2019 3:33 PM

To: Allen, Jonathan (Reuters) <jonathan.allen@thomsonreuters.com>
Cc: Carr, Peter (OPA) <Peter.Carr@usdoj.gov>

Subject: RE: Reuters / House Oversight letterre: death penalty

Hi Jon,
We have not yet submitted our response but have informed the committee staff we are working on this
matter and will be responding

From: Allen, Jonathan (Reuters) <jonathan.allen @thomsonreuters.com>
Sent: Thursday, August 29, 2019 10:14 AM

To: Hornbuckle, Wyn (OPA) <whornbuckle@jmd.usdoj.gov>

Cc: Carr, Peter {OPA) <pcarr @jmd.usdoj.gov>

Subject: Reuters / House Oversight letter re: death penalty

Hi Wyn and Peter

Did DOJ respond to Oversight with the information requested here:
https://oversight.house.gov/sites/democrats.oversight.house.gov/files/2019-08-14.%20R askin%20and%
20Pressley%20t0%2000.- Barr %20re.% 200eath %20Penalty.pdfr?

I note they asked for the information by Aug. 27. Would you be able to share with me any response and
records shared with the House?

Thanks for your help

—

Jonathan Atlen
Correspondent
Reuters

Office; 646-223-5371

[onathan.allen@reuters.com
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Perkins, Paul R. (CIV)

From: Perkins, Paul R. (CIV)

Sent: Tuesday, November 5, 2019 9:46 AM

To: Hombuckle, Wyn (OPA)

Cc: Shea, Timothy (OAG)

Subject: RE: Reutersd House Oversight letter re: death penalty
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INTRODUCTION

Twenty years ago, a federal jury convicted Plaintiff Daniel L. Lee of murdering three
people and returned a verdict of death, as authorized by the Federal Death Penalty Act (“FDPA™).
Lee’s conviction and sentence were affirmed on appeal, and his motions for post-conviction relief
have been rejected, culminating in multiple denials of certiorari by the Supreme Court. Lee’s
execution has now been scheduled for December 9, 2019, and the Federal Bureau of Prisons
(“BOP”) has determined that the execution will be conducted using a single-drug pentobarbital
lethal injection protocol, which is substantively identical to those protocols that have been upheld
by courts including the Supreme Court in its most recent method-of-execution case, Bucklew v.
Precythe, 139 S. Ct. 1112 (2019). Lee now asks this Court to enjoin the application of BOP’s
lethal injection protocol to his execution. While there is no question that Lee will not be able to
litigate his claims on the merits should his scheduled execution proceed, it is not clear that would
constitute irreparable harm in the context of a challenge to the method of execution rather than
to the lawfulness of the execution itself. Besides, irreparable harm alone would not be a sufficient
basis to issue a preliminary injunction. The Court must further find that Lee is likely to succeed
on the merits, as well as that the overall balance of equities favors an injunction. Lee has not
carried his burden on those issues, and thus, his motion should be denied.

Most significantly, Lee has not established that he is likely to succeed on the merits the
key factor in evaluating whether to grant a preliminary injunction. The Supreme Court has
explained that the Eighth Amendment prohibits only methods of execution “seeking to superadd
terror, pain, or disgrace” to a prisoner’s death. Bucklew, 139 S. Ct. at 1124. Under that high
standard, the Court has “yet to hold that a[ny] State’s method of execution qualifies as cruel and
unusual.” Id. More specifically, a trio of Supreme Court cases Baze v. Rees, 553 U.S. 35 (2008),
Glossip v. Gross, 135 S. Ct. 2726 (2015), and Bucklew establish that an inmate raising an Eighth
Amendment method-of-execution challenge must plead (1) sufficient facts to show that the

challenged execution protocol is sure or very likely to cause severe pain, and (2) a known and
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available alternative method of execution that is feasible and readily implemented, and that in fact
significantly reduces a substantial risk of severe pain.

Lee cannot meet either of those requirements. The Supreme Court has already rejected the
claim that pentobarbital is sure or very likely to cause severe pain. Indeed, pentobarbital is often
proffered as a superior alternative by inmates challenging other lethal injection protocols. Lee’s
complaints about the protocol are thus focused on possible pain that may result from
maladministration of it, and his proposed alternatives are merely additional procedural safeguards
to avoid such maladministration. But Baze makes clear that an inmate cannot establish an Eighth
Amendment claim by pointing to the possibility of maladministration or by alleging procedural
safeguards that the government could adopt. As the Supreme Court has explained, to hold
otherwise would improperly turn courts into boards of inquiry responsible for assessing best
practices for executions. And as for Lee’s suggestion that he be administered a dose of an opioid
or anti-anxiety medication prior to pentobarbital, that suggestion lacks sufficient specificity to
make it a feasible and readily implemented alternative. Nor has Lee shown any basis to believe
that it would be a significant improvement of the government’s protocol.

Lee argues that the Court should stay his execution pending discovery so that he can gather
evidence to prove his Eighth Amendment claim and discover other possible alternative methods
of execution. But that is not the law. The Supreme Court and courts of appeals have uniformly
rejected the proposition that an inmate challenging an execution protocol is entitled to discovery
to determine whether he has a viable Eighth Amendment claim. Glossip makes clear that failing
to plead a method-of-execution claim requires the denial of a preliminary injunction, not the grant
of discovery. And it is well-settled that an inmate does not have an independent constitutional
right to information concerning the procedures for implementing his death sentence, whether under
the Due Process Clause of the Fifth Amendment or the First Amendment. Nor is there any right
to counsel during execution, whether under the First, Fifth, or Sixth Amendment.

Lee also brings claims under the Administrative Procedure Act (“APA”), but those claims

are not likely to succeed, either. Contrary to Lee’s argument, BOP’s adoption of the challenged

2
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protocol is not ultra vires; rather, the protocol was adopted pursuant to validly enacted regulations,
which are consistent with the FDPA as applied to Lee. Under both the FDPA and the regulations,
lethal injection is the proper method for Lee’s execution. The protocol merely provides the details
for how to implement that method.

Because statute and regulations already specify the substantive norms, it follows that the
protocol is not subject to the APA’s notice-and-comment requirement. Indeed, the protocol does
not determine any rights or obligations. Nor does it have any binding effect, whether on the agency
or anyone else. Lee himself notes the agency discretion provided in the protocol, which is a
hallmark of a procedural rule. And besides, the Administrative Record demonstrates that BOP
engaged in reasoned decision-making when adopting the protocol. BOP took into account the
wide-spread use of pentobarbital, explored using it in a three-drug sequence, and considered other
options. It also studied and observed the implementation of similar state protocols, consulted with
medical professionals, and reviewed judicial opinions. Under the APA’s highly deferential
standard of review, that was sufficient.

Because Lee has not established a likelihood of success on the merits, which is a necessary
showing to obtain a preliminary injunction, his motion should be denied. But even if the Court
were to consider the other preliminary injunction factors, they tip against the issuance of an
injunction. In assessing irreparable harm, it is certainly the case that Lee will not be able to litigate
his claims to final resolution on the merits absent preliminary relief enjoining his scheduled
execution. But Lee does not contend in this forum that he cannot lawfully be executed; he claims
only that he cannot be executed using BOP’s selected method because he will experience an
unconstitutional level of pain. Thus, the only asserted harm at issue whether Lee will suffer an
unconstitutional level of pain during the execution requires that Lee make the same showing as
required to establish his Eighth Amendment claim on the merits. And as explained above, he
cannot do so. On the other hand, the government, the public, and Lee’s three murder victims (as
well as their survivors) have a compelling interest in the timely enforcement of a lawful death

sentence once post-conviction proceedings have run their course. To delay the implementation of

3
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a valid death sentence in such circumstances, the Supreme Court recognized, is “to inflict a
profound injury to the ‘powerful and legitimate interest in punishing the guilty,” an interest shared
by the [government] and the victims of crime alike.” Calderon v. Thompson, 523 U.S. 538, 556
(1998) (internal citations omitted). For these reasons, Lee’s motion should be denied.
BACKGROUND
L. STATUTORY AND REGULATORY BACKGROUND

Federal law has authorized capital punishment since 1790, when the First Congress
mandated that several federal crimes be punishable by death. See Act of Apr. 30, 1790, ch. 9, §§ 1,
3,33, 1 Stat. 112, 112, 113, 119. Until 1937, federal law prescribed hanging as the method of
execution. Act of Apr. 30, 1790, § 33, 1 Stat. at 119; Andres v. United States, 333 U.S. 740, 745
n.6 (1948). In 1937, Congress mandated that each federal execution be carried out in “the manner
prescribed by the laws of the State within which the sentence is imposed,” or, if that State did not
have the death penalty, in accordance with the laws of another State designated by the sentencing
court. Act of June 19, 1937, ch. 367, 50 Stat. 304, 304. The last federal execution under the Act
of 1937 was the hanging of Victor Feguer in 1963. See Federal Bureau of Prisons, Historical
Information, Capital Punishment, bop.gov. The Act was repealed in 1984 through the enactment
of the Sentencing Reform Act of 1984, Pub. L. No. 98-473, tit. II, ch. II, 98 Stat. 1987 (1984).

Meanwhile, in 1972, the Supreme Court held in Furman v. Georgia, 408 U.S. 238 (1972),
that the death penalty could violate the Eighth Amendment if imposed in an arbitrary and
capricious manner. In response to Furman, some 35 states enacted new statutes to specify the
factors to be weighed and the procedures to be followed in deciding whether to impose a capital
sentence, and to make the death penalty mandatory for specified crimes. Gregg v. Georgia, 428
U.S. 153, 180 81 (1976). In 1976, the Supreme Court held that capital punishment is not per se
unconstitutional if the sentencing scheme provides objective criteria to direct the sentencing
discretion and allows the jury (or the judge if appropriate) to consider the character and record of

the defendant. Id. at 206 07. The next federal execution did not occur until 2001, however.
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To comply with Furman and Gregg, Congress enacted the Anti-Drug Abuse Act of 1988
(“ADAA”), Pub. L. No. 100-690, 102 Stat. 4181; id. § 7001(a) (codified at 21 U.S.C. § 848(e)).
The ADAA authorized capital punishment for the intentional killing of an individual while
engaging in criminal enterprises or drug felonies. It also provided sentencing procedures that
included considerations of the nature and circumstances of the crime committed and the character
and record of the defendant. See 21 U.S.C. § 848(g)-(r) (1988). The ADAA, however, did not
specify a method of execution.

To ensure the orderly implementation of federal death sentences, the Department of Justice
(“DOJ”) promulgated regulations in 1993 to set forth “death sentence procedures.” 28 C.F.R. Part
26; see also Implementation of Death Sentences in Federal Cases, 58 Fed. Reg. 4898 4901 (Jan.
19, 1993), and Proposed Rule, 57 Fed. Reg. 56536-01 (Nov. 30, 1992). The regulations require
federal prosecutors to propose to the sentencing court that any death sentence be implemented by
lethal injection on a date and at a place designated by the BOP Director. 28 C.F.R. § 26.2. They
further provide that, “[e]xcept to the extent a court orders otherwise,” a death sentence shall be
executed “[bly intravenous injection of a lethal substance or substances in a quantity sufficient to
cause death,” and that the BOP Director shall determine the lethal substance or substances to be
used. 28 C.F.R. § 26.3(a). Id. In this way, the federal government was following the States’ trend
in adopting lethal injection as “a more humane way to carry out death sentences.” Glossip, 135 S.
Ct. at 2732.

In 1994, Congress enacted the Federal Death Penalty Act of 1994, Pub. L. No. 103-322, §
60002, 108 Stat. 1796, 1959 (codified at 18 U.S.C. §§ 3591 99), authorizing capital punishment
for some 60 offenses under various federal statutes if, after consideration of enumerated factors at
a special hearing, see 18 U.S.C. §§ 3592, 3593, “it is determined that imposition of a sentence of

death is justified,” id. § 3591.! It also included an implementation provision, 18 U.S.C. § 3596,

! The FDPA initially did not govern capital sentences imposed under the ADAA, 21 U.S.C.
§ 848(e) (1988). In March 2006, Congress repealed the death penalty provisions of § 848,

5
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providing that after the condemned inmate has exhausted “the procedures for appeal of the
judgment of conviction and for review of the sentence,” id. § 3596(a), he or she shall be released
“to the custody of a United States marshal, who shall supervise implementation of the sentence in
the manner prescribed by the law of the State in which the sentence is imposed,” or if that State
does not permit capital punishment, then the law of another State that does permit capital
punishment, as designated by the sentencing court, id.>

Lee’s sentence was imposed in the State of Arkansas. See United States v. Lee, 374 F.3d
637, 641 (8th Cir. 2004). Arkansas law prescribes the use of lethal injection as the method of
execution. Ark. Code Ann. § 5-4-617(a) (2019). Lee is currently scheduled to be executed by
lethal injection on December 9, 2019.

II. THE 2019 PROTOCOL FOR FEDERAL EXECUTIONS

BOP’s manual outlining its “policy and procedures for planning and carrying out [death
sentences]” is entitled “BOP Execution Protocol.” AR 1016. It provides checklists for pre-
execution, execution, and post-execution procedures, as well as detailed steps related to command
center operations, contingency planning, news media procedures, and the handling of stays,
commutations, and other delays. See AR 1016 67. We will refer to it as the “BOP Manual.”

The lethal substance(s) and the procedures for administering such substance(s) are set forth
in an addendum to the BOP Manual. Prior to 2011, the addendum called for a sequence of three
drugs that included sodium thiopental. See Roane v. Leonhart, 741 F.3d 147, 149 (D.C. Cir. 2014).
In March 2011, after the sole American manufacturer of sodium thiopental exited the market due
to pressure from anti-death penalty activists, AR 870, the government announced that it did not

have any reserves of sodium thiopental for lethal injections, Roane, 741 F.3d at 149. BOP

“effectively rendering the FDPA applicable to all federal death-eligible offenses.” United States
v. Barrett, 496 F.3d 1079, 1106 (10th Cir. 2007).

2 Three executions have taken place pursuant to the above statutory and regulatory framework:
Timothy McVeigh and Juan Garza in 2001 and Louis Jones in 2003. AR 864.
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thereafter began exploring the possibility of using pentobarbital as the lethal agent, which BOP
ultimately found to be most suitable. AR 871.

Pentobarbital is a barbiturate that affects the activity of the brain and nervous system.
Compl. 469, 19-cv-2559, ECF No. 1. It is “commonly used to euthanize terminally ill patients
who seek death with dignity in States such as Oregon and Washington.” Jackson v. Danberg, 656
F.3d 157, 165 (3d Cir. 2011) (citation omitted). In 2010, Oklahoma used pentobarbital in
executions as part of a three-drug sequence, AR 870, followed by Ohio the next year in a single-
drug execution, AR 871. Many States subsequently incorporated pentobarbital into their execution
protocols or have announced the intention to do so. Id.

As part of its research and study, BOP considered the wide-spread use of pentobarbital by
States. AR 871 (“Currently, fourteen states have used pentobarbital, either as part of a three-drug
combination or by itself, in executions. An additional five states have announced plans to use it.”).
Five States (Georgia, Idaho, Missouri, South Dakota, and Texas) use a single-drug pentobarbital
protocol as the primary method of execution. /d. Since 2012, two of those States, Missouri and
Texas, have conducted a total of almost 100 executions using this protocol. /d. This method was
used in eight state executions in 2017, sixteen executions in 2018, and six executions so far in
2019. AR 857, 871; supra note 5. BOP visited state execution sites to observe state executions,
AR 871, 930, and reviewed state lethal injection protocols, including those of the five States that
administer a single-drug pentobarbital protocol, AR 930, 933.

BOP also took into account judicial opinions upholding the use of pentobarbital in
executions against Eighth Amendment challenges. See AR 871, n.13 (citing cases), AR 931. It
further considered the fact that state inmates challenging lethal injection protocols frequently
propose a single dose of pentobarbital as the alternative, preferred method. See AR 931 (citing
cases). In addition, BOP consulted with medical professionals, AR 525 26, 871, 872, 930, and
reviewed publically available expert testimony concerning pentobarbital and other drugs. AR 934.
Specifically, Dr. Joseph F. Antognini, M.D., who had served as an expert in Bucklew, concurred

with BOP’s proposal to use the single-drug pentobarbital protocol. AR 872. Another expert, Craig
7
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W. Lindsley, Ph. D, of the Vanderbilt Center for Neuroscience Drug Discovery, similarly opined
that BOP’s Protocol “is more humane than the other double and triple agent injections still
employed” and noted that “[c]ase histories that are available with single agent pentobarbital
sodium detail highly consistent results and extremely rapid and peaceful passing (as relayed by
witness accounts).” AR 525.

In addition, BOP explored alternatives to the single-drug pentobarbital method. It
considered using pentobarbital as the first drug in a three-drug sequence, but determined that a
one-drug protocol would avoid “the complications inherent in obtaining multiple drugs” and
navigating expiration dates of multiple drugs, AR 871, 930, and would simplify the procedure,
thus “reduc[ing] the risk of administration mishaps,” AR 871; see also AR 931 (“[ A]dministering
one drug reduces the risk of errors during administration and eliminates the need to orchestrate the
pace and sequence of administering multiple drugs and IV line management.”). BOP also
considered several other drugs, but rejected them as inappropriate lethal agents. AR 871, 964
(propofol); AR 862 65 (fentanyl); AR 931, 966 (midazolam, sufentanil citrate, and potassium
chloride); AR 968 (midazolam and hydromorphone).

As for the supply of pentobarbital, which is a controlled substance, BOP selected a
domestic bulk manufacturer that is properly registered with the Drug Enforcement Administration
(“DEA”). AR 872. The active pharmaceutical ingredient (“API”) produced by the manufacturer
was subject to quality assurance testing. /d. BOP further selected a compounding pharmacy to
store the API and to convert it into injectable form as needed. /d. Compounding pharmacies are
those in which a licensed pharmacist or physician combines, mixes, or alters ingredients of a drug
to create a medication tailored to the needs of an individual. AR 857; see also U.S. Food & Drug
Administration, Human Drug Compounding, https://www.fda.gov/drugs/guidance-compliance-

regulatory-information/human-drug-compounding.®* The compounding pharmacy is registered

3 Many states have turned to compounding pharmacies to produce their chosen drug(s) for lethal
injection because anti-death penalty advocates’ lobbying efforts have led to reduced supply of
drugs used for executions. AR 857 (citing Glossip, 135 S. Ct. at 2733).
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with the DEA and has performed its own testing of the injectable form of pentobarbital it produced.
AR 872. Further, two independent laboratories have performed quality testing of the injectable
solution produced by the compounding pharmacy. /d.; see also AR 970 1015 (laboratory reports).
Finally, BOP confirmed with the DEA that the BOP facility in Terre Haute, Indiana where Lee’s
execution will take place meets the regulatory requirements for storage and handling of
pentobarbital. AR 872. In assessing the protocol, BOP considered the fact that federal courts of
appeals have routinely denied Eighth Amendment challenges to the use of compounded
pentobarbital. AR at 857 58 (citing cases).

On July 25, 2019, at the direction of the Attorney General, BOP adopted a revised
addendum to the BOP Manual that replaced the three-drug procedure with the use of a single drug,
pentobarbital sodium, as the lethal agent. AR 868, 874 75. We will refer to this addendum as the
“Lethal Injection Protocol,” and will refer to the addendum and the Manual collectively as the
“2019 Protocol.” The Lethal Injection Protocol sets forth procedures for BOP to implement the
lethal injection “unless modified at the discretion of the Director [of BOP] or his/her designee, as
necessary to (1) comply with specific judicial orders; (2) based on the recommendation of on-site
medical personnel utilizing their clinical judgment; or (3) as may be required by other
circumstances.” AR 874.

Specifically, it provides that the BOP Director, in conjunction with the U.S. Marshals
Service, shall select qualified personnel to serve as the executioner(s) and their alternates. Id.
“Qualified personnel” is defined to include licensed physicians, nurses, EMTs, paramedics,
phlebotomists, and other medically trained personnel, including those trained in the U.S. Military,
who have at least one year of professional experience and other personnel with necessary training
and experience in a specific execution-related function. /d. The Lethal Injection Protocol further
specifies that “qualified personnel” who are not medically licensed or certified are required to
participate in a minimum of ten execution rehearsals a year and shall have participated in at least

two execution rehearsals prior to participating in an actual execution. Id. Further, the identities
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of personnel involved in performing death sentence-related functions, including their
qualifications, “shall be protected from disclosure to the fullest extent permitted by law.” Id.

As for administering the lethal agent, qualified personnel shall place the lethal substance
into three sets of numbered and labeled syringes, with two of those sets serving as backups. AR
875. Each set of syringes will consist of two syringes containing 2.5 grams of pentobarbital sodium
in 50 ml of diluent, and one syringe containing 60 ml of saline flush. /d. Once the inmate is
secured, qualified personnel will attach the leads of a cardiac monitor to the inmate, insert a
suitable venous access line or lines, and start a slow rate flow of normal saline solution. /d. If
peripheral venous access is utilized, qualified personnel will insert two separate lines in separate
locations, and start a flow of saline in each line to keep the line open. /d. One line will be used to
administer the lethal substance and the other line will be reserved in the event of the failure of the
first line. 1d.

III. PROCEDURAL HISTORY

In 1999, Lee was convicted by a jury of his peers of conspiring to violate and violating the
Racketeer Influenced and Corrupt Organizations statute, 18 U.S.C. § 1962(c) and (d), and of three
murders in aid of racketeering in violation of 18 U.S.C. § 1959. United States v. Lee, 374 F.3d
637, 641 (8th Cir. 2004). Lee, his codefendant, and others had formed a white supremacist
organization, and, in pursuit of the organization’s criminal goals, he and his co-defendant robbed
and then murdered all three members of an Arkansas family, including an eight-year old child.
Lee and his co-defendant shot their victims, placed plastic bags over the victims’ heads, sealed the
bags with tape, and then threw the bodies laden down with rocks into the Illinois bayou. Id. at
641 42. The same jury that convicted Lee returned a death verdict against him on May 14, 1999.
Id. at 643.

Lee’s conviction and sentence were affirmed on appeal, id. at 641, and his petition for
certiorari was denied, 545 U.S. 1141 (2005). He then unsuccessfully sought post-conviction relief
pursuant to 28 U.S.C. § 2255. See United States v. Lee, No. 4:97-CR-00243-(2), 2008 WL

4079315, at *1 (E.D. Ark. Aug. 28, 2008), aff’d, 715 F.3d 215 (8th Cir. 2013), rehearing denied,
10
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811 F.3d 272 (8th Cir. 2015), cert. denied 135 S. Ct. 72 (2014). He also unsuccessfully moved to
reopen the § 2255 proceeding pursuant to Fed. R. Civ. P. 60(b) and exhausted all appeals as to that
motion. See United States v. Lee, No. 4:97CR00243-02, 2014 WL 1093197, at *1 (E.D. Ark. Mar.
18, 2014), aff’d, 792 F.3d 1021 (8th Cir. 2015), rehearing denied, 811 F.3d 272 (8th Cir. 2015),
cert denied, 137 S. Ct. 1577 (2017). In September 2018, Lee filed a successive § 2255 motion, or
in the alternative a Rule 60(b) motion. See Compl. 4 33. The district court denied that motion and
Lee’s appeal of that denial is pending. On September 26, 2019, Lee further petitioned for a writ
of habeas corpus under 28 U.S.C. § 2241 in the U.S. District Court for the Southern District of
Indiana. That petition remains pending.

On August 23, 2019, Lee filed this suit challenging the 2019 Protocol. This Court
consolidated the suit with the previously consolidated suits of other inmates challenging BOP’s
prior, three-drug lethal injection protocol, Roane et al. v. Barr, No. 19-mc-0145. In Roane, the
Court previously allowed the plaintiffs to conduct depositions pursuant to Federal Rule of Civil
Procedure 30(b)(6) by February 28, 2020, in order gather information for purposes of amending
their complaints by March 31, 2020. Lee now seeks to enjoin his execution pending that discovery
or pending resolution of the merits of his suit.

STANDARD OF REVIEW

“A preliminary injunction is an extraordinary and drastic remedy.” Munafv. Geren, 553
U.S. 674, 690 (2008) (citation omitted). It is “never awarded as of right,” id., and “should not be
granted unless the movant, by a clear showing, carries the burden of persuasion,” Mazurek v.
Armstrong, 520 U.S. 968, 972 (1997) (citation omitted); accord Davis v. Pension Benefit Guar.
Corp., 571 F.3d 1288, 1292 (D.C. Cir. 2009). The movant must satisfy a four-prong test,
establishing “that he is likely to succeed on the merits, that he is likely to suffer irreparable harm
in the absence of preliminary relief, that the balance of equities tips in his favor, and that an
injunction is in the public interest.” Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 (2008);
accord Sherley v. Sebelius, 644 F.3d 388, 392 (D.C. Cir. 2011). As Lee concedes, Mot. in Support

of Prelim. Inj., (“Mot”) at 15, ECF No. 13-1, the “most important factor” is whether the movant
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has “established a likelihood of success on the merits,” Aamer v. Obama, 742 F.3d 1023, 1038
(D.C. Cir. 2014). In the context of an Eighth Amendment method-of-execution challenge, the
Supreme Court has held that an inmate’s failure to establish a likelihood of success, alone, warrants
denial of the inmate’s motion to preliminarily enjoin his execution. See Glossip, 135 S. Ct. at
2737. As discussed below, Lee has failed to make the requisite showing.
ARGUMENT
I. LEE IS UNLIKELY TO SUCCEED ON HIS EIGHTH AMENDMENT CLAIM

We begin with Lee’s Eighth Amendment claim because the merits of this claim will inform
the Court’s consideration of many of Lee’s other arguments.

Lee argues that “there is a substantial risk™ that applying the 2019 Protocol to him “will
result in the unnecessary infliction of pain” because the Protocol allegedly “lacks any (or adequate)
safeguards” and fails to provide “procedures relating to the source, form and quality of the
pentobarbital or the IV administration of the lethal substance.” Mot. at 3. In the Complaint, Lee
further alleges that pentobarbital could lead to pulmonary edema, and speculates various scenarios
in which the execution could go wrong. See, e.g., Compl. 4470 73, 80 82, 86 87. As an
alternative, Lee proposes that BOP (1) adopt certain procedural safeguards, (2) use “bedside
administration,” and (3) add an opioid or an anti-anxiety medication to the protocol. Mot. at 13.

Lee’s arguments fail to establish that he is likely to succeed in “plead[ing] and prov[ing]”
a method-of-execution claim. Glossip, 135 S. Ct. at 2739.

A. The Standard for Method-of-Execution Challenges

Through a trio of cases Baze, 553 U.S. 35, Glossip, 135 S. Ct. 2726, and Bucklew, 139

S. Ct. 1112* the Supreme Court has clearly set forth the standard for a method of execution

* The Baze plaintiffs challenged Kentucky’s three-drug protocol using sodium thiopental,
pancuronium bromide, and potassium chloride. 553 U.S. at 45. The Glossip plaintiffs challenged
Oklahoma’s decision to use midazolam (instead of pentobarbital) in its three-drug sequence. 135
S. Ct. at 2735. And the Bucklew plaintiff argued that Missouri’s single-drug pentobarbital protocol
was unconstitutional as applied to him because of his “unusual medical condition.” 139 S. Ct. at
1118.

12
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challenge. To prevail on such a claim, the inmate must first “establish that the [challenged] method
presents a risk that is ‘sure or very likely to cause serious illness and needless suffering and give
rise to ‘sufficiently imminent dangers.”” Glossip, 135 S Ct. at 2737 (quoting Baze, 553 U.S. at
50). “[T]here must be ‘a substantial risk of serious harm,” an ‘objectively intolerable risk of harm’
that prevents prison officials from pleading that they were ‘subjectively blameless for purposes of
the Eighth Amendment.”” Id. (quoting Baze, 553 U.S. at 50). This is so because the Eighth
Amendment is historically understood to forbid “long disused (unusual) forms of punishment that
intensified the sentences of death with a (cruel) ‘superadd[ition]’ of ‘terror, pain, or disgrace,””
Bucklew, 139 S. Ct. at 1124 (quoting Baze, 553 U.S. at 48), and “[it] does not ‘demand the
avoidance of all risk of pain in carrying out executions,’” id. at 1125 (quoting Baze, 553 U.S. at
47). Thus, that “an execution may result in pain, either by accident or as an inescapable
consequence of death,” is insufficient to state an Eighth Amendment claim. Baze, 553 U.S. at 50.

Next, because the Eighth Amendment analysis is “a necessarily comparative exercise,”
Bucklew, 139 S. Ct. at 1126, given that “[o]ur society has . . . steadily moved to more humane
methods of carrying out capital punishment,” Baze, 553 U.S. at 62, an inmate must also “plead and
prove a known and available alternative,” Glossip, 135 S. Ct. at 2739, that is “‘feasible, readily
implemented, and in fact significantly reduce[s] a substantial risk of severe pain,’” id. at 2737
(quoting Baze, 553 U.S. at 52). Merely ‘“showing a slightly or marginally safer alternative,”’ id.
(quoting Baze, 553 U.S. at 51), or “[a] minor reduction in risk is insufficient”; rather, “the
difference must be clear and considerable,” Bucklew, 139 S. Ct. at 1130. Otherwise, courts would
become “boards of inquiry charged with determining ‘best practices’ for executions, with each
ruling supplanted by another round of litigation touting a new and improved methodology.” Baze,
553 U.S. at 51; accord Bucklew, 139 S. Ct. at 1125. Such an approach would also “embroil the
courts in ongoing scientific controversies beyond their expertise” and “substantially intrude on the
role of [governments] in implementing their execution procedures,” despite their “earnest desire

to provide for a progressively more humane manner of death.” Baze, 553 U.S. at 51.
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Finally, the inmate must demonstrate that the government has refused to adopt the inmate’s
proposed alternative “without a legitimate penological reason.” Bucklew, 139 S. Ct. at 1125. As
the Supreme Court recognized, there are “many legitimate reasons why [the government] might
choose, consistent with the Eighth Amendment, not to adopt a prisoner’s preferred method of
execution.” Id. And “the Constitution affords a measure of deference to [the government’s] choice
of execution procedures.” Id. (citation omitted); see also Bell v. Wolfish, 441 U.S. 520, 562 (1979)
(“The wide range of ‘judgment calls’ that meet constitutional and statutory requirements are

confided to officials outside of the Judicial Branch of Government™).

B. Lee Is Unlikely to Establish that the 2019 Protocol Poses A Substantial Risk of
Severe Harm

1. Lee is unlikely to succeed in challenging the use of pentobarbital.

Lee has not shown a likelihood of success in establishing that BOP’s planned use of
pentobarbital in his execution poses a “substantial risk of severe pain” or an “objectively
intolerable risk of harm.” Glossip, 135 S. Ct. at 2737. Lee argues that pentobarbital could lead to
pulmonary edema, which is “extremely painful.” Compl. § 72. But as Baze noted, “[s]Jome risk
of pain is inherent in any method of execution no matter how humane if only from the prospect
of error in following the required procedure,” and “the Constitution does not demand the avoidance
of all risk of pain in carrying out executions.” 553 U.S. at 47. Thus, despite the possibility of pain
if an inmate develops pulmonary edema during execution, the Sixth Circuit recently held that
“neither pulmonary edema nor the symptoms associated with it qualify as the type of serious pain
prohibited by the Eighth Amendment.” In re Ohio Execution Protocol Litig., 937 F. 3d. 759, 762
(6th Cir. 2019) (vacating preliminary injunction).

Moreover, “it is difficult to regard a practice as ‘objectively intolerable’ when it is in fact
widely tolerated,” Baze, 553 U.S. at 53, as is the case with pentobarbital. BOP chose pentobarbital
because of its wide-spread use by States in either a three-drug or single-drug protocol. See AR

871. At least five States use a single-drug pentobarbital protocol, and they have conducted a total
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of 30 executions using such a protocol since 2017. AR 857, 871, infra note 5. Two of those States,
Texas and Missouri, have conducted close to 100 executions using the protocol since 2012. /d.

Courts have routinely upheld the use of pentobarbital in executions. Only this year the
Supreme Court upheld Missouri’s single-drug pentobarbital protocol. See Bucklew 139 S. Ct. at
1130 33.5 The Glossip court recognized that “courts across the country have held that the use of
pentobarbital in executions does not violate the Eighth Amendment.” 135 S. Ct. at 2733. Indeed,
courts of appeals have upheld the single-drug pentobarbital protocols used in Texas, Missouri,
Arizona, and Georgia. See, e.g., Whitaker v. Collier, 862 F.3d 490, 498 99 (5th Cir. 2017), cert.
denied, 138 S. Ct. 1172 (2018); Wood v. Collier, 836 F.3d 534, 540 (5th Cir. 2016); Ladd v.
Livingston, 777 F.3d 286, 289 & n.22 (5th Cir. 2015); Sells v. Livingston, 750 F.3d 478, 481 (5th
Cir. 2014); Raby v. Livingston, 600 F.3d 552, 562 (5th Cir. 2010); Zink v. Lombardi, 783 F.3d
1089, 1106-07 (8th Cir. 2015) (en banc); Towery v. Brewer, 672 F.3d 650, 658 59 (9th Cir. 2012);
Gissendaner v. Comm’r, Ga. Dep’t of Corr., 779 F.3d 1275, 1280 83 (11th Cir. 2015); DeYoung
v. Owens, 646 F.3d 1319, 1325 27 (11th Cir. 2011).® And the U.S. District Court for the District
of Idaho refused to grant a preliminary injunction to a condemned inmate, who challenged Idaho’s
single-drug pentobarbital protocol. See Creech v. Reinke, No. 1:12-cv-173,2012 WL 1995085, at
*14-22 (D. Idaho June 4, 2012).

In fact, inmates challenging different execution protocols frequently proffer pentobarbital

as an alternative that would significantly reduce the risk of severe pain as compared to other lethal

5 Although Bucklew argued that he would suffer prolonged suffocation and severe pain due to
his rare blood vessel disorder, there were no visible complications during his execution. See Holly
Yan & Steve Almasy, Missouri Inmate Executed Despite Activists’ Concerns He Could Suffer
Because of His Rare Disease, CNN, Oct. 1, 2019, https://www.cnn.com/2019/10/01/us/missouri-
execution-russell-bucklew-rare-disease-trnd/index.html.

® Cf. Johnson v. Precythe, 901 F.3d 973 (8th Cir. 2018) (inmate stated an Eighth Amendment
method-of-execution claim against Missouri’s execution protocol where inmate alleged that due
to the surgical results of his atypical parasagittal meningioma brain tumor, he would experience
extremely painful, violent and uncontrollable seizures if injected with pentobarbital and that the
state-authorized use of lethal gas would significantly reduce that risk), vacated and remanded for
further consideration in light of Bucklew, 139 S. Ct. 1546 (2019).

15
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agent(s). See, e.g., Glossip, 135 S. Ct. at 2738 (inmates proffered that Oklahoma could use single-
drug pentobarbital protocol); Jordan v. Comm’r, Miss. Dep’t of Corr., 908 F.3d 1259, 1262 (11th
Cir. 2018); Grayson v. Warden, Comm’r , Ala. Dep’t of Corr., 869 F.3d 1204, 1212 (11th Cir.
2017); McGehee v. Hutchinson, 854 F.3d 488, 493 (8th Cir. 2017); In re Mo. Dep’t of Corr., 839
F.3d 732 (8th Cir. 2016); In re Ohio Execution Protocol Litig., 860 F.3d 881, 890-91 (6th Cir.
2017); see also Baze, 553 U.S. at 56 (inmates challenging Kentucky’s three-drug protocol
proposed that the State switch to a single lethal dosage of a barbiturate); Zagorski v. Parker, 139
S.Ct. 11, 11 12 (2018) (Sotomayor, J., dissenting) (“Pentobarbital, a barbiturate, does not carry
the risks described above; unlike midazolam (a benzodiazepine) pentobarbital is widely conceded
to be able to render a person fully insensate.”).

In sum, Lee is not likely to succeed in showing that the 2019 Protocol “creates a
demonstrated risk of severe pain” warranting a preliminary injunction. Glossip, 135 S. Ct. at 2327.
2. Lee’s challenge to the 2019 Protocol is based on speculations.

Lee’s remaining arguments against the 2019 Protocol are premised on his speculation that
something could go wrong during his execution what courts refer to as “maladministration.”
See, e.g., Mot. at 21 (“substantial risk that the [compounded] drug will be contaminated, handled
improperly or sub-potent”); Compl. § 70 (pentobarbital could cause tissue damage and severe pain
“if it is inadvertently injected into tissue other than a vein”); id. § 73 (pentobarbital could lead to
pulmonary edema “if the full dose of pentobarbital is not administered or is administered
improperly”); id. 49 80 82, 86 87 (potential risks associated with setting IV catheters, with drug
preparation, and with the management of IV drug and fluid administration). Lee alleges that
pentobarbital “has an alkaline pH that is significantly higher than normal blood pH” such that “if
it is inadvertently injected into tissue other than a vein (such as by insufficiently trained
personnel),” it could cause pain. Compl. § 70. Or as Dr. Antognini explained in Bucklew, it could
cause the sensation of “chemical burn.” AR 442 43; see also Wellons v. Comm’r, Ga. Dep’t of

Corr., 754 F.3d 1260, 1264 (11th Cir. 2014) (noting argument that, “if pentobarbital is injected
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improperly, it can cause serious chemical burns”); Mot. at 22 (noting that some inmates experience
burning sensation during execution).

But to “successfully plead[] facts to demonstrate a substantial risk of severe pain requires
the prisoners to plead more than just a hypothetical possibility that an execution could go wrong.”
Zink, 783 F.3d at 1098 99. An “innocent misadventure” or “an isolated mishap alone does not
give rise to an Eighth Amendment violation, precisely because such an event, while regrettable,
does not suggest cruelty, or that the procedure at issue gives rise to a ‘substantial risk of serious
harm.”” Baze, 553 U.S. at 50 (quoting Farmer v. Brennan, 511 U.S. 825, 842 (1994)). Again,
“what [the] Amendment prohibits is wanfon exposure to objectively intolerable risk . . . not simply
the possibility of pain.” Id. at 62 (citation omitted) (emphasis added).

In Baze, the condemned inmates similarly pointed to “numerous aspects of the [challenged]
protocol that they contend create opportunities for error,” particularly the possible “improper
administration of the first drug” in the three-drug protocol at issue. 553 U.S. at 53.7 The inmates
there were unable to establish that “the risk of an inadequate dose of the first drug [was]
substantial,” even though it was undisputed that if the first drug was not properly administered,
there was “a substantial, constitutionally unacceptable risk of suffocation from the administration
of the [second drug] and pain from the injection of [the third drug].” Id. at 53 54; see also Zink,
783 F.3d at 1101 (Eighth Amendment claim dismissed because even if “any of the hypothetical
situations the prisoners identify [as to the risk of using compounded pentobarbital] came to pass,
it would amount to an ‘isolated mishap’ that ‘while regrettable,” would not result in an Eighth

Amendment violation™); Cooey v. Strickland, 589 F.3d 210, 225 (6th Cir. 2009) (“Permitting

" The Baze plaintiffs raised many of the same hypothetical risks as Lee does here. See Baze,
553 U.S. at 54 (noting contentions that “there is a risk of improper administration of [the drug]
because the doses are difficult to mix into solution form and load into syringes; because the
protocol fails to establish a rate of injection, which could lead to a failure of the IV; because it is
possible that the IV catheters will infiltrate into surrounding tissue, causing an inadequate dose to
be delivered to the vein; because of inadequate facilities and training; and because Kentucky has
no reliable means of monitoring the anesthetic depth of the prisoner after the [first drug] has been
administered”). The Court nevertheless upheld the challenged execution protocol. 7d.
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constitutional challenges to lethal injection protocols based on speculative injuries and the
possibility of negligent administration is not only unsupported by Supreme Court precedent but is
also beyond the scope of our judicial authority”; preliminary injunction denied).

Notably, many aspects of the Kentucky protocol upheld in Baze are similar to the 2019
Protocol. For example, the Kentucky protocol required the establishment of “both primary and
backup lines” and the preparation of “two sets of lethal injection drugs before the execution
commences.” 553 U.S. at 55. The 2019 Protocol similarly requires the team to establish two
separate IV lines in separate locations if peripheral venous access is utilized. AR 875. The
Kentucky protocol required the IV team members to have at least one year of professional
experience “as a certified medical assistant, phlebotomist, EMT, paramedic, or military corpsman”
and to participate (along with the execution team) in “at least 10 practice sessions per year.” 553
U.S. at 55. The 2019 Protocol similarly defines qualified personnel to be licensed physicians,
nurses, EMTs, paramedics, phlebotomists, or other medically trained personnel, including those
trained in the U.S. Military, who have at least one year of professional experience, and further
requires those who are not medically licensed or certified to participate in a minimum of ten
execution rehearsals a year and at least two execution rehearsals prior to participating in an actual
execution. AR 874. Courts of appeals have also upheld the qualifications and training

requirements similar to those outlined in the 2019 Protocol.®

8 See, e.g., Cooey, 589 F.3d at 226 (requirement of one year of medical training and the use of
medical assistants, phlebotomists, and EMTs were insufficient to ensure competent execution
personnel); Harbison, v. Little, 571 F.3d 531, 538 39 (6th Cir. 2009) (use of two paramedic
technicians to administer the IV and monthly training sessions of the execution team provided
sufficient safeguards to assume proper administration of state protocol); Emmett v. Johnson, 532
F.3d 291, 295 (4th Cir. 2008) (finding sufficient requirements that the execution personnel undergo
eight hours of training per month and that at least two team members “have received training as
military corpsmen, cardiac emergency technicians, or should receive on-the-job training from a
physician in receiving and dispensing medications, to include starting and administering IV
fluids™); Hamilton v. Jones, 472 F.3d 814, 816 (10th Cir. 2007) (rejecting challenge to protocol
that allowed “an EMT P or person with similar qualifications and expertise in IV insertion” to
establish the IV drips).
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As for Lee’s speculation that the compounded pentobarbital likely will be mishandled,
contaminated, or otherwise sub-potent, see Mot. at 21 22, such “speculation cannot substitute for
evidence that the use of the [compounded] drug is ‘sure or very likely to cause serious illness and
needless suffering.”” Brewer v. Landrigan, 562 U.S. 996 (2010) (quoting Baze, 553 U.S. at 50).
In Landrigan, the district court granted a temporary restraining order finding that the inmate was
likely to succeed on the merits of his challenge to Arizona’s use of sodium thiopental that was
manufactured by a foreign source not approved by the FDA. No. CV-10-2246, 2010 WL 4269559,
at *4 (D. Ariz. Oct. 25, 2010). Because Arizona did not provide information about whether the
foreign company followed standard operating procedures for the drug’s manufacture and whether
the company had a history of contamination in manufacturing the drug, the court found that the
inmate had plausibly alleged that the drug could contain harmful contaminants affecting its
efficacy. Id. The Ninth Circuit affirmed. 625 F.3d 1144 (9th Cir. 2010).

The Supreme Court, however, vacated the injunction. 562 U.S. at 996. Although the
inmates had alleged a plausible scenario, the Supreme Court held that courts may not “speculate
as to the risk of harm,” when there was “no evidence in the record to suggest that the drug obtained
from a foreign source is unsafe.” Id. Landrigan thus stands for the proposition that a court may
not accept an inmate’s speculation as to the potential risk of harm without specific factual
allegations establishing an actual risk. See, e.g., Cook v. Brewer, 637 F.3d 1002, 1007 (9th Cir.
2011) (inmates alleged various potential risks associated with the State’s use of a non-FDA
approved, foreign-manufactured drug; complaint dismissed because “Landrigan . . . advises that
[those assertions] are not sufficient to state a plausible Eighth Amendment claim”).

Consistent with Landrigan, courts routinely reject challenges to the use of compounded
pentobarbital, whether the challenge is based on the inherent risks of compounding or the fact of
non-FDA approval. See, e.g., Whitaker, 862 F.3d at 498 99; Wood, 836 F.3d at 540; Zink, 783
F.3d at 1101 02; Gissendaner, 779 F.3d at 1283; Ladd, 777 F.3d at 289; Wellons, 754 F.3d at
1265; Sells v. Livingston, 561 F. App’x 342, 345 & n. 3 (5th Cir. 2014); Whitaker v. Livingston,

732 F.3d 465, 468 69 (5th Cir. 2013).
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Lee’s speculation about the quality of the compounded pentobarbital is particularly
unwarranted here because the pentobarbital is produced by a DEA-registered, domestic bulk
manufacturer. AR 872. The active pharmaceutical ingredient produced by the manufacturer was
subjected to quality assurance testing, and the compounding pharmacy (similarly registered with
the DEA) also conducted its own testing of the injectable form of pentobarbital it converted from
the API. Id. Moreover, two independent laboratories have performed quality testing of the
injectable pentobarbital. /d.; see also AR 970 1015 (laboratory reports). And BOP has confirmed
with the DEA that the facility in Terre Haute, where Lee’s execution will take place, meets the
regulatory requirements for storage and handling of pentobarbital. AR 872. To the extent Lee
questions these representations, see, e.g., Mot. at 23 (speculating that the active pharmaceutical
ingredient could still be foreign produced); id. (arguing that the laboratory reports contained in the
Administrative Record are too “vague”), BOP is entitled to a presumption of regularity and good
faith. See Riggs Nat’l Corp. & Subsidiaries v. Comm’r, 295 F.3d 16, 20 (D.C. Cir. 2002).

Finally, Lee contends that “many of the relevant facts are in the sole possession of the
Defendants,” Mot. at 24, and that he is entitled to know more facts from the storage and
preparation of the drug, to the precise manner of establishing IV access, to the qualifications and
expertise of the personnel involved, id. at 12 13, 24; Compl. 4 84, 90. This argument does
nothing to establish that the challenged protocol exposes him to a substantial risk of severe pain,
which is the standard he must meet to obtain a preliminary injunction. If Lee were correct that he
is entitled to a preliminary injunction pending discovery, Mot. at 24, then the Supreme Court would
have decided Landrigan differently, as the inmates there similarly asserted that they needed to
know more about the manufacturer of the lethal substance. But there is no “broad Eighth
Amendment right to know the details of [an inmate’s] execution in order to ensure proper oversight
and avoid uncertainty.” Powell v. Thomas, 641 F.3d 1255, 1258 (11th Cir. 2011).

Indeed, “the Supreme Court has rejected the notion that discovery must be available to a
plaintiff who cannot allege sufficient factual matter to suggest plausibly an entitlement to relief.”

Zink, 783 F.3d at 1105 06 (citing Bell Atl. Corp. v. Twombly, 550 U.S. 544, 556 57 (2007)); see
20
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also Ashcroft v. Igbal, 556 U.S. 662, 678 79 (2009) (“Rule 8 ... does not unlock the doors of
discovery for a plaintiff armed with nothing more than conclusions.”). Glossip makes clear that
an inmate must both “plead and prove” the elements of an Eighth Amendment claim to be entitled
to a preliminary injunction. 135 S. Ct. at 2739 (emphasis added). Accordingly, courts routinely
deny inmates’ motions for a preliminary injunction (or dismiss method-of-execution claims for
failure to state a claim), despite the inmates’ assertions that more information from the government
is needed to determine compliance with the Eighth Amendment. See, e.g., Zink, 783 F.3d at 1101
(dismissal of complaint, despite the request for discovery, where prisoners’ allegations were
“limited to descriptions of hypothetical situation in which a potential flaw in the production of the
pentobarbital or in the lethal-injection protocol could cause pain’); Wellons, 754 F.3d at 1264 (no
preliminary injunction despite argument that inmate needed information to determine whether the
compounded pentobarbital was defective and whether the personnel administering the execution
was trained); Whitaker, 732 F.3d at 468 (no preliminary injunction where inmates “pointed to only
hypothetical possibilities that the [execution] process was defective” and argued that if they had
more time, “they might discover something wrong with the [the compounded pentobarbital newly
used by the State]”); Valle v. Singer, 655 F.3d 1223, 1234 (11th Cir. 2011) (no preliminary
injunction despite inmate’s “asserted lack of information as to the efficacy and safety of
pentobarbital for use in lethal injections™); see also Clemons v. Crawford, 585 F.3d 1119, 1128
(8th Cir. 2009) (granting judgment on the pleadings); Emmett v. Johnson, 532 F.3d 291, 307 (4th
Cir. 2008) (affirming grant of summary judgment despite inmate’s request that the case be
remanded “to allow him to develop evidence on the efficacy of alternative methods of carrying out
the lethal injection process™).

The list of details that Lee is demanding to know also confirms that he is effectively asking
the Court “to supervise every step of the execution process.” Whitaker, 732 F.3d at 468. See, e.g.,
Compl. 4 84 (“Can the execution team establish central line access [i.e. access through a larger
vein for the central circulation, AR 443]? Can they perform a cut-down? Is there an order of

preferred access sites? Is there a time limit for establishing IV access? Is there a limit on the
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number of times the team can attempt IV access?”’). He has “no such entitlement,” however.
Whitaker, 732 F.3d at 468; see also Cooey, 589 F.3d at 227 (inmate not likely to succeed on the
merits of his challenge to the lack of time limit to establish IV access because “the training and
qualifications of the medical personnel required by the protocol ensure that they can make this
determination competently”). Again, Lee must point to more than “hypothetical possibilities that

the process [i]s defective,” Whitaker, 732 F.3d at 468, which he has failed to do.

C. Lee Fails to Propose An Alternative That Will Significantly Reduce A
Substantial Risk of Severe Pain

Lee also fails to “plead and prove a known and available alternative,” Glossip, 135 S. Ct.
at 2739, that is “feasible, readily implemented, and in fact significantly reduce[s] a substantial risk
of severe pain,” id. at 2737 (citation omitted).

He offers three alternatives. See Mot. at 13. First, he proposes that BOP adopt certain
“safeguards,” such as selecting qualified team members whose qualifications are disclosed;
establishing two patent, functioning peripheral IV lines and not placing a central line unless it is
determined to be necessary by qualified medical professionals; using “FDA-approved
pentobarbital or compounded pentobarbital” that has been tested; and disclosing the records of
such testing, chain of custody document, and the compounding formula. Compl. §92. Second,
he proposes that BOP use “bedside administration” as opposed to having the IV tubing extend
from the wall to reduce the risks of leakage or pinching of the tubing. /d. q 93. Third, he suggests
that BOP “could add a pre-dose of either an opioid or an anti-anxiety medication in a large clinical
dose” to reduce the risk that the prisoner would remain sensate. Id. § 94.

As an initial matter, many of the Lee’s suggested safeguards are already part of the Lethal
Injection Protocol, including those relating to the qualifications and expertise of the personnel, the
independent testing of the domestically sourced, compounded pentobarbital, and the storage of the
drug. While Lee recommends “two patent, functioning peripheral IV lines,” Compl. 4 92, the
Protocol similarly provides that “if peripheral venous access is utilized, two separate lines shall be

inserted in separate locations and determined to be patent by qualified personnel,” AR 875. And
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while Lee recommends that no central line be placed “unless it is determined to be necessary
following a vein assessment by a qualified medical professional,” Compl. § 92, the Protocol allows
the BOP Director to permit the use of a central line based on the recommendation of the personnel
establishing the intravenous access, AR 875, H. As for Lee’s suggestion to “allow variations to
account for individual medical history or condition,” see Mot. at 11; Compl. § 90d, the Protocol
does allow the BOP Director to deviate from the specified procedures based on the
recommendations of on-site medical personnel utilizing their clinical judgment or as may be
required by other circumstances, AR 874, q A.

In any event, Lee is unlikely to establish that his proposed alternatives would “in fact
significantly reduce[] a substantial risk of severe pain.” Glossip, 135 S. Ct. at 2737. His first
suggestion primarily concerns best practices for implementing lethal injection and disclosures to
allow inmates to supervise the process. As explained above, “an inmate cannot succeed on an
Eighth Amendment claim simply by showing one more step the [government] could take as a
failsafe for other, independently adequate measures.” Baze, 553 U.S. at 60 61. Thus, even if the
“safeguards” Lee suggests would potentially make the execution “slightly or marginally safer,” id.
at 51, or cause a “minor reduction in risk,” Bucklew, 139 S. Ct. at 1130, that is insufficient.

As for using FDA-approved pentobarbital or compounded pentobarbital, Lee himself
alleges that all pharmaceutical manufacturers of FDA-approved injectable pentobarbital products
have refused to sell their products for use in executions. See Compl. § 75. It was accordingly
legitimate for BOP to turn to a compounding pharmacy so that a licensed pharmacist or physician
could covert the domestically manufactured active pharmaceutical ingredient obtained by the BOP
into injectable pentobarbital solution as needed. See Glossip, 135 S. Ct. at 2737 38 (a State cannot
be faulted for failing to use lethal injection drugs that it is unable to procure through good-faith
efforts); see also Baze, 553 U.S. at 47 (“capital punishment is constitutional,” and “[i]t necessarily

follows that there must be a means of carrying it out”). Drugs prepared by a compounding
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pharmacy are necessarily not approved by the FDA,° but the Eighth Amendment does not require
BOP to use only FDA-approved drugs. Again, “the Constitution does not demand the avoidance
of all risk of pain in carrying out executions.” /Id. It only prohibits the “deliberate infliction of
pain for the sake of pain  ‘superadd[ing]’ pain to the death sentence.” Id. at 48. Such is not the
case with BOP’s intended use of compounded pentobarbital.

Lee’s next suggestion to use “bedside administration” is yet another procedural safeguard
designed to avoid maladministration. Any marginal benefit it would serve is of no constitutional
significance. Indeed, the IV tubing set-up Baze upheld similarly involved having the tube extend
from the wall. See Baze, 553 U.S. at 45, 56 (the execution team “administers the drugs remotely
from the control room through five feet of IV tubing,” while the warden and deputy warden, who
had no medical training, remain in the execution chamber to “watch for signs of IV problems,
including infiltration”). Moreover, “the Constitution affords a ‘measure of deference to [the
government’s] choice of execution procedure,”” and thus, the government need not adopt the
inmate’s preferred method of execution if it has legitimate reasons not to do so. Bucklew, 139 S.
Ct. at 1125 (quoting Baze, 553 U.S. at 51). The government’s IV tubing arrangement at Terre
Haute allows the executioners to administer the lethal agent from the other side of the wall,
ensuring that they are not visible to those in the witness room. The government’s interest in
protecting the executioners’ privacy is a legitimate one.

Finally, Lee’s suggestion to add a pre-dose of either an opioid or an anti-anxiety medication
is also insufficient to warrant an injunction. Lee does not identify which opioid or anti-anxiety
medication should be used, which alone renders his proposal deficient, considering the volume of
litigation on the issue of lethal agents. Bucklew, 139 S. Ct. at 1129 (“the inmate’s proposal must
be sufficiently detailed to permit a finding that the [government] could carry it out ‘relatively easily

299

and reasonably quickly’”) (citation omitted). Lee also fails to identify any State that actually adds

? See U.S. Food and Drug Administration, Compounding and the FDA: Questions and Answers,
https://www.fda.gov/drugs/human-drug-compounding/compounding-and-fda-questions-and-
answers (“Compounded drugs are not FDA-approved.”).
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an opioid or anti-anxiety medication to a pentobarbital protocol. See id. at 1130 (a State may
decline to utilize an alternative method of execution that “had ‘never been used to carry out an
execution’ and had ‘no track record of successful use’”; “choosing not to be the first [State] to
experiment with a new method of execution is a legitimate reason to reject it”) (citation omitted);
cf. Baze, 553 U.S. at 53 (fact that “[n]Jo State uses or has ever used the alternative one-drug
protocol” urged by inmates “is probative” of question whether the proposal would in fact
significantly reduce a substantial risk of severe pain).

There is no basis to assume that adding an opioid or an anti-anxiety medication to the
protocol would in fact significantly reduce the risk of severe pain. The extensive litigation on
pentobarbital to date has confirmed that pentobarbital is a fast-acting barbiturate, which will
quickly render an inmate unconscious. See Bucklew, 139 S. Ct. at 1132 (citing Dr. Antognini’s
testimony that “pentobarbital . . . would render Mr. Bucklew fully unconscious and incapable of
experiencing pain within 20 to 30 seconds” and noting the absence of contrary evidence); AR 428
32,435 36, 499, 508, 521 24; see also AR 406 (discussing eyewitness observations of “a rapid
onset of unconsciousness followed by death™). Dr. Lindsley, with whom BOP also consulted,
similarly opined that “at the doses administered (2.5 g x 2 IV), the person receiving the infusion
will lose consciousness within 10-30 seconds after the first injection, and respiratory
depression/heart failure will ensue within minutes. ... [He] will be unaware of any pain or
suffering due to the rapidity of the effect.” AR 525. And even assuming IV infiltration, Lee has
not shown that adding an opioid or anti-anxiety medication would have any significant effect on
reducing any possible burning sensation. See Ladd, 777 F.3d at 290 n. 29 (““Press reports indicate
that one prisoner said that ‘[i]t does kind of burn . . . as the pentobarbital took effect” but that “all
movement stopped ‘[w]ithin seconds.’”).

In sum, Lee has no likelihood of success on his Eighth Amendment claim. 10

10 Lee’s motion also makes a single reference to his “deliberate indifference” claim, see Mot.
at 24; Compl. 4 108, which typically concerns an inmate’s medical treatment. Even if it were an
appropriate claim here, the “substantial risk of serious harm” standard Lee identifies as originating
with the Supreme Court’s decision in Farmer v. Brennan, 511 U.S. 825, 834 (1994), see Mot. at
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II. LEE IS UNLIKELY TO SUCCEED ON HIS DUE PROCESS CLAIM
Lee is not likely to succeed on his Due Process Claim, either. He argues that the Due
Process Clause requires the government to provide him more information about the planned
execution so that he could “specify[] all of the ways that the new procedures violate the Eighth

99 ¢¢

Amendment,” “consult[] with medical and other experts concerning those violations,” Mot. at 2,
and develop alternative methods of execution, Mot. 13 n.9, 25. He also contends that the BOP
Director’s discretion to change the procedures provided in the 2019 Protocol means that he “will
not have an adequate notice and opportunity to challenge the manner of execution.” Mot. at 24.!!
His arguments have no merit.

Just as there is no “broad Eighth Amendment right to know the details of [an inmate’s]
execution” as discussed above, Powell, 641 F.3d at 1258, there is no freestanding constitutional
right to obtain information from the government in order to discover potential Eighth Amendment
claims. See Lewis v. Casey, 518 U.S. 343, 354 (1996) (there is no constitutional right “to discover
grievances or to litigate effectively once in court”) (emphasis added). This is true whether the
asserted right to information is characterized as a First or Fifth Amendment claim.

Thus, for example, in a case where the State failed to promptly share its new execution
protocol with the inmate and the district court stayed execution based on “fundamental fairness, if
not due process,” Oken v. Sizer, 321 F. Supp. 2d 658, 664 (D. Md. 2004), the Supreme Court
vacated the stay just two days later, 542 U.S. 916 (2004). And when the Ninth Circuit enjoined
the execution of an inmate until the State provided him with specific information about the drugs
to be used in his execution, the qualifications of the execution team, and how the State developed
24 25, is the same standard applied in Baze. Thus, courts consistently have rejected “deliberate
indifference” challenges to methods of execution, after dismissing the condemned inmates’ cruel
and unusual punishment claims. See, e.g., Zink, 783 F.3d at 1107; Valle v. Singer, 655 F.3d 1223,

1225 (11th Cir. 2011); Cook, 637 F.3d at 1008; Jackson v. Danberg, 594 F.3d 210, 228-29 (3d
Cir. 2010); Workman v. Bredesen, 486 F.3d 896, 907 (6th Cir. 2007).

' Lee also argues that he was deprived of “the opportunity to raise questions, concerns or issues
about the 2019 Protocol” or to participate “in the development of the new protocol as part of the
rule-making process.” Mot. at 2. We will address the argument in the APA section below.
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its lethal injection protocol, the Supreme Court unanimously and promptly vacated the injunction
as well. Wood v. Ryan, 759 F.3d 1076, 1088 (9th Cir.), vacated, 573 U.S. 975 (2014).

Courts of appeals routinely reject any asserted constitutional entitlement to information
about execution protocols under the Due Process Clause. See, e.g., Phillips v. DeWine, 841 F.3d
405, 420 (6th Cir. 2016) (denying Due Process, Equal Protection, and access to the court
challenges to state law protecting the identity of individuals and entities that participate in the
lethal injection process because “no constitutional right exists to discover grievances or to litigate
effectively once in court” and “federal courts have repeatedly rejected such theories”) (citation
omitted); Jones v. Comm’r, Ga. Dep’t of Corr., 811 F.3d 1288, 1293 (11th Cir. 2016) (rejecting
inmate’s due process claim that he was deprived of the information necessary to challenge State’s
lethal injection protocol; observing that “no . . . circuit court has ever recognized the kind of due

EAN13

process right-of-access claim” inmate asserted); Zink, 783 F.3d at 1108 (inmates’ “claim that they
are unable to discover information regarding the execution protocol is . . . insufficient as a matter
of law to state a due process claim” because “the Constitution does not require such disclosure”;
also no First Amendment right to information regarding the source of the lethal agent); Wellons,
754 F.3d at 1267 (rejecting inmate’s claim that “the dearth of information regarding the nature of
the pentobarbital that will be used in his execution and the expertise of those who will carry it out
violates the First Amendment or his right to due process”; holding that there is no constitutional
right to know “where, how, and by whom the lethal injection drugs will be manufactured” or “the
qualifications of the person or persons who will manufacturer the drugs, and who will place the
catheters”); Trottie v. Livingston, 766 F.3d 450, 452 (5th Cir. 2014) (no “cognizable liberty interest
in obtaining information about execution protocols”; inmate’s claim that “there are unknowns
regarding the drug to be used which may add an unacceptable risk of pain and suffering” was
insufficient because “uncertainty as to the method of execution is not a cognizable liberty
interest”); Sepulvado v. Jindal, 729 F.3d 413, 419-20 (5th Cir. 2013) (no due process right to

prompt and detailed disclosure of State’s execution protocol); Williams v. Hobbs, 658 F.3d 842,

852 (8th Cir. 2011) (rejecting due process claim where prisoners argued that the lack of
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information about State’s execution protocol denied them “an opportunity to litigate” their Eighth
Amendment claim and that because prison officials could deviate from the establish protocol at
any moment, the inmates would be unable to challenge the protocol in court); Valle, 655 F.3d at
1236 n.13 (rejecting claim that State’s failure to disclose information about the training of the
execution team and the source or vendor history of the drugs denied inmates due process of law);
Beaty v. Brewer, 649 F.3d 1071, 1072 (9th Cir. 2011) (affirming denial of motion to stay execution
where inmate was informed less than an hour before his execution that pentobarbital would be
substituted for sodium thiopental and where inmate argued that he lacked sufficient time to
determine whether there are any constitutional concerns with the new drug); Clemons, 585 F.3d at
1129 n.9 (noting lack of authority indicating due process right to probe into backgrounds of State’s
execution personnel).

Lee has cited no contrary authority. That is not surprising because the “assertion of
necessity that [the government] must disclose its protocol so that [the inmate] can challenge its
conformity with the Eighth Amendment does not substitute for the identification of a cognizable
liberty interest,” which is lacking in such circumstances. Sepulvado, 729 F.3d at 419; see also Ky.
Dep’t of Corr. v. Thompson, 490 U.S. 454, 460 (1989) (“an individual claiming a protected interest
must have a legitimate claim of entitlement to it”). Of course, the Due Process Clause does require
that before Lee may be deprived of his life, he receive due process to contest his death sentence.
But Lee was afforded such process in the criminal proceedings. His Due Process claim is thus not

likely to succeed.

III. LEE IS UNLIKELY TO SUCCEED ON HIS RIGHT TO COUNSEL CLAIM

Lee argues that his constitutional right to counsel under the First, Fifth, and Sixth
Amendments will be violated because “[t]he 2019 Protocol does not provide prisoners with access
to counsel during the execution,” and thus he “would not be able to communicate with counsel
regarding any constitutional violations that may arise.” Mot. at 26; see also id. (alleging that the

Protocol does not allow witnesses to view “the setting of IVs, so those witnesses have no way of
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knowing if there are issues with the IV-setting process or other complications”). This claim is also
unlikely to succeed.

To begin, to the extent Lee fears that maladministration or an isolated mishap would occur
during his execution, that would not amount to an Eighth Amendment violation because, as
discussed above, the Constitution does not require government officials to avoid all risk of pain in
carrying out executions. Moreover, there is “no law that would support a right to counsel
throughout an execution.” The Estate of Lockett by and through Lockett v. Fallin, 841 F.3d 1098,
1117 (10th Cir. 2016). The preceding section makes clear that there is no Fifth Amendment due
process right to discover problems with the execution. The First Amendment right of access to
the court similarly does not guarantee a right “to discover grievances or to litigate effectively once
in court.” Lewis, 518 U.S. at 350 61. And while an accused has a Sixth Amendment right to
counsel in all “critical stages” of the criminal proceeding, United States v. Wade, 388 U.S. 218,
227 28 (1967), execution is not such a stage. As the Supreme Court has explained, the Sixth
Amendment is concerned with “a meaningful ‘defense’” of the accused in his “confrontations”
with “the prosecution,” id. (quoting U.S. Const. amend. VI). An execution is not such a
confrontation. Moreover, the Supreme Court has repeatedly held that the Sixth Amendment “right
to appointed counsel extends [only] to the first appeal of right, and no further.” Pennsylvania v.
Finley, 481 U.S. 551, 555 (1987); accord Whitaker, 862 F.3d at 501; see also Johnson v. Avery,
393 U.S. 483, 488 (1969); Wainwright v. Torna, 455 U.S. 586 (1982).

The two cases Lee cites in the Complaint are inapposite. See Compl. § 113. Cooey v.
Strickland, No. 2:04-CV-1156, 2011 WL 320166, at *6 (S.D. Ohio Jan. 28, 2011), merely
explained that the court “need not and does not decide” whether a condemned inmate has a right
to have counsel attend his execution because “Ohio allows counsel to witness executions
regardless of whether the Constitution mandates that the state do so,” and thus, the question of “the
existence of any such mandate is moot.” Id. Here, the 2019 Protocol similarly permits Lee to

designate two defense attorneys to be present at the execution as witnesses. AR 884. The defense
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attorneys will be able to observe the execution chamber from the witness room and hear him make
his final statement. AR 897 99.

In re Ohio Execution Protocol Litig., No. 2:11-CV-1016, 2018 WL 6529145, (S.D. Ohio
Dec. 12, 2018), similarly does not help Lee. The district court there adopted the Magistrate Judge’s
recommendation to deny the government’s motion to dismiss the right to counsel claim on the sole
basis that Cooey, 2011 WL 320166, discussed above, did not require dismissal. Id. at *5. While
the court’s reading of Cooey was correct in that Cooey simply did not reach the issue, the court
failed to account for the two crucial factors identified by the Supreme Court: first, the Sixth
Amendment only applies to confrontations between the prosecution and the accused, and second,
the right to counsel extends no further than the first appeal of right.

In sum, Lee has not shown that he is likely to succeed on his right to counsel claim.

IV.  LEE IS UNLIKELY TO SUCCEED ON HIS APA CLAIMS

Lee’s motion argues that BOP’s adoption of the 2019 Protocol (1) was ultra vires in
violation of the FDPA and the Take Care Clause of the Constitution; (2) fails to comply with the
APA’s notice and comment requirement; and (3) was arbitrary and capricious. Mot. at 15 23.
These arguments, like the others, are not likely to succeed.

A. Lee Is Unlikely to Succeed on His Ultra Vires Claims

1. The 2019 Protocol is authorized by DOJ regulations and does not conflict
with the FDPA as applied to Lee.

Lee first argues that the 2019 Protocol “is patently in excess of the statutory authority,”
Mot. at 16, because the FDPA requires a federal death sentence be implemented “in the manner
prescribed by the law of the State in which the sentence is imposed,” 18 U.S.C. § 3596(a), and
does not authorize DOJ and BOP to adopt “a protocol that governs all executions under federal
law,” Mot. at 6. As discussed below, however, BOP has the authority to adopt the 2019 Protocol
pursuant to validly promulgated DOJ regulations on “death sentence procedures,” 28 C.F.R. Part

26, which are not in conflict with the FDPA as applied to Lee.

30

Document ID: 0.7.4242.13185-000001 001678-000059



Case 1:19 mc 00145 TSC Document 16 Filed 10/18/19 Page 46 of 65

Lee is mistaken in arguing that 28 C.F.R. Part 26 does not supply the authority for the 2019
Protocol. See Mot. at 10 n.6.!% First, Part 26 was validly promulgated because “[t]he Department
[of Justice] clearly has the authority (and the obligation) to establish procedures for carrying out
the death sentence dictated by Congress.” United States v. Chandler, 950 F. Supp. 1545, 1580
(N.D. Ala. 1996). As the Fourth Circuit recognized, Congress’s authority in this area “is not
exclusive of the power of the executive branch” and “Congress has itself authorized the Attorney
General to ‘prescribe regulations for the government of [his] department, . . . [and] the distribution
of its business.”” United States v. Tipton, 90 F.3d 861, 902 (4th Cir. 1996) (quoting 5 U.S.C.
§ 301). Specifically, Congress “has vested all functions of the Department of Justice in the
Attorney General, and has authorized officers, employees, and agencies of the Department to
perform those functions.” Id. (citing 28 U.S.C. §§ 509, 510). “Among those agencies are the
United States Marshals, whose legislatively conferred obligation is to ‘obey, execute, and enforce
all orders of the United States District Courts.”” Id. (quoting 28 U.S.C. § 566(a)); see also 18
U.S.C. § 4001(b) (vesting “[t]he control and management of Federal penal and correctional
institutions . . . in the Attorney General”).

Second, there is no conflict between the regulations and the FDPA as applied to Lee. Lee
is correct that where a regulation contradicts a statute, the latter prevails. Mot. at 16 17. In that
circumstance, only the part of the regulation that conflicts with the statute is invalidated, see K-
Mart Corp. v. Cartier, Inc., 486 U.S. 281,293 95 (1988), and only “as to a particular application,”
rather than “the entire provision that appears to encompass it,” United States v. Nat’l Treas. Emps.
Union, 513 U.S. 454, 487 (1995) (O’Connor, J., concurring in part and dissenting in part). Cf.
Brockett v. Spokane Arcades, Inc., 472 U.S. 491, 504 05 (1985) (invalidating a state obscenity
statute “only insofar as the word ‘lust’ is taken to include normal interest in sex”); Tennessee v.

Garner, 471 U.S. 1, 4 5, 11 (1985) (invalidating a statute that authorized “all the necessary

12 Lee does not directly challenge the validity of 28 C.F.R. Part 26, evidently recognizing that
such a challenge would be barred by the six-year statute of limitations. See 28 U.S.C. § 2401;
Roane v. Holder, 607 F. Supp. 2d 216, 221, 225 (D.D.C. 2009).
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means” including deadly force to effectuate an arrest only as applied to the use of deadly force
against non-violent offenders); United States v. Grace, 461 U.S. 171, 183 (1983) (striking down a
statute that banned assembly on the Supreme Court’s grounds only as applied to the sidewalks
outside the Court’s building, even though the statute did not make any distinction between the
grounds proper and the sidewalks).

Here, the FDPA’s provision that death sentences be carried out “in the manner prescribed
by the law of the State in which the sentence is imposed,” 18 U.S.C. § 3596(a), and DOJ’s
regulation that a sentence of death shall be executed by lethal injection unless the court orders
otherwise, 28 C.F.R. § 26.3(a)(4), are not in conflict as applied to Lee. Lee’s sentence was
imposed in Arkansas, and Arkansas law prescribes lethal injection as the only method of execution.
Ark. Code Ann. § 5-4-617(a). The regulation is therefore valid as applied to Lee.'?

The outcome is the same under a severability analysis. The court “will sever and affirm a
portion of an administrative regulation” if it can say “without any substantial doubt that the agency
would have adopted the severed portion on its own.” Am. Petroleum Inst. v. EPA, 862 F.3d 50, 71
(D.C. Cir. 2017) (citation omitted); accord ACA Int’l v. FCC, 885 F.3d 687, 708 (D.C. Cir. 2018)
(same). Here, there is no doubt that DOJ would adopt today the same regulations if 28 C.F.R.
§ 26.3(a)(4) were replaced by the statutory language that a federal death sentence is to be carried
out “in the manner prescribed by the law of the State in which the sentence is imposed,” 18 U.S.C.
§ 3596(a). Lethal injection is still “by far the most prevalent method of execution” for the States,

Glossip, 135 S. Ct. at 2732; indeed, all 29 States whose statutes provide for the death penalty

13 To the extent Lee is arguing that Part 26 is facially invalid (and even assuming that he is not
barred by the six-year statute of limitation), he “must establish that no set of circumstances exists
under which the [regulation] would be valid.” Reno v. Flores, 507 U.S. 292, 301 (1993) (citation
omitted, brackets in original); see also Sherley v. Sebelius, 644 F.3d 388, 397 n.** (D.C. Cir.
2011) (the “no set of circumstances” test applies “to assess the validity of a regulation challenged
as facially incompatible with governing statutory law”); Bldg. & Constr. Trades Dep’t v.
Allbaugh, 295 F.3d 28, 33 (D.C. Cir. 2002) (same). He cannot do so because at least one set of
circumstance Lee’s is valid.
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authorize lethal injection as a method of execution.!* Thus, even without the allegedly offending
language in § 26.3(a)(4), BOP would still promulgate regulations to set forth procedures for
carrying out executions by lethal injection where, as here, the relevant state law authorized them.

To the extent Lee is arguing that the FDPA’s reference to the State’s “manner of execution”
prohibits DOJ from using pentobarbital for lethal injections (as opposed to whatever lethal agent
is used in the State where an inmate was sentenced), he is mistaken. Such a reading would lead to
the absurd result of requiring the federal government to stock all possible lethal agents used by the
States. Griffin v. Oceanic Contractors, Inc., 458 U.S. 564, 575 (1982) (“interpretations of a statute
which would produce absurd results are to be avoided if alternative interpretations consistent with
the legislative purpose are available”). As one court observed when addressing an identical
challenge: “The manner of execution authorized by [the relevant state] law is lethal injection,”
and since both the relevant state law in that case and the federal government authorize lethal
injection as the method of execution, there was no issue of compliance with the FDPA. Higgs v.
United States, 711 F. Supp. 2d 479, 556 (D. Md. 2010). In any event, Arkansas law also allows
prison officials to use a barbiturate prepared by a compounding pharmacy as the lethal agent. Ark.
Code Ann. § 5-4-617(c), (d). Thus, even if state law controls these granular details which it does
not there is no violation of the FDPA.

Equally without merit is Lee’s argument that failed amendments to 18 U.S.C. § 3596
suggest that the provision “does not grant [Defendants] the power to implement executions that
they are now seeking to exercise.” Mot. at 6. The legislative efforts related to having “a uniform
method of execution for federal prisoners.” Higgs, 711 F. Supp. 2d at 556 (citing H.R. Rep. 104

14 See Ala. Code § 15-18-82.1; Ariz. Rev. Stat. Ann. § 13-757; Ark. Code. Ann. § 5-4-615;
Fla. Stat. § 922.105; Ga. Code Ann. § 17-10-38; Idaho Code § 19-2716; Ind. Code § 35-38-6-1;
Kan. Stat. Ann. § 22-4001; Ky. Rev. Stat. § 431.220; La. Stat. Ann. § 15:569; Miss. Code Ann.
§ 99-19-51; Mo. Rev. Stat. § 546.720; Mont. Code Ann. § 46-19-103; Neb. Rev. Stat. § 83-964;
Nev. Rev. Stat. § 176.355; N.C. Gen. Stat. § 15-188; Ohio Rev. Code Ann. § 2949.22; Okla.
Stat. tit. 22 § 1014; S.C. Code Ann. § 24-3-530; S.D. Codified Laws § 23A-27A-32; Tenn. Code

Ann. § 40-23-114; Tex. Code Crim. Proc. Ann. art. 43.14; Utah Code Ann. § 77-19-10; Va. Code
Ann. § 53.1-234; Wyo. Stat. Ann. § 7-13-904.
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879 at 204 (1997) (“this bill proposes to clarify the method of execution of Federal prisoners”)
(emphasis added)). The BOP official’s testimony cited by Lee (see Compl. 4 57 n.6) similarly
reflects that unless Section 3596 is amended, “the only [FDPA]-affected executions that could
occur at USP Terre Haute are those for which lethal injection was permissible in the State in which
the inmate was convicted.” Testimony of Kathleen M. Hawk, Subcommittee on Crime of the
House Committee on the Judiciary, June 8, 1995, 1995 WL 352705. The above discussion already
makes clear the failed amendments do not concern Lee because he was sentenced in a State that
specifies lethal injection as the method of execution.

Finally, contrary to Lee’s argument, the 2019 Protocol itself is not contrary to the FDPA.
As an initial matter, the FDPA clearly authorizes DOJ to implement district courts’ orders of death
sentences, providing that “a United States marshal . .. shall supervise implementation of the
sentence,” 18 U.S.C. § 3596(a), including deciding whether to use state and local officials and
facilities to carry out the execution, id. § 3597(a). That authority necessarily includes the authority
to specify the time, place, and procedures for carrying out the death sentence. Thus, the Fifth
Circuit has rejected the argument of another plaintiff in this consolidated case, Alfred Bourgeois,
that BOP had no power to “determine the particulars of [his] execution,” even though the law of
the State in which Bourgeois was sentenced, Texas, also specified lethal injection as the method
of execution. United States v. Bourgeois, 423 F.3d 501, 509 (5th Cir. 2005). As the court held,
through Sections 3596(a) and 3597(a), “Congress expressly delegated [such] power to the
Executive Branch, specifically the Department of Justice in the person of the Attorney General,”
and the BOP is an agency of DOJ. Id. Accordingly, the Fifth Circuit said, the Attorney General
had authority, “through the auspices of the Director of the Federal Bureau of Prisons, to designate
the place of execution and the substances to comprise [the inmate’s] lethal injection.” Id.; see also
United States v. Fell, No. 5:01-CR-12-01, 2018 WL 7270622, at *4 (D. Vt. Aug. 7, 2018)
(“creation of a federal death chamber [in USP Terre Haute] does not violate the FDPA”). The

2019 Protocol is consistent with that authority.
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Lee argues that the Lethal Injection Protocol conflicts in multiple respects with Section
3596’s prescription that the U.S. Marshal “shall supervise implementation of the [death] sentence.”
Mot. at 10 12. But each of his examples depends on quoting language out of context. For
example, Lee finds fault with the provision in the Lethal Injection Protocol that the lethal substance
shall be administered by qualified personnel “selected by the Warden.” See Mot. at 10. The
Protocol, however, actually says that the lethal substance shall “be administered by qualified
personnel selected by the Warden and acting at the direction of the United States Marshal.” AR
874, 9 A (emphasis added). And whereas Lee complains that the Protocol allows the BOP Director
to appoint a senior-level BOP employee to supervise the personnel preparing and administering
the lethal substance, Mot. at 11 12; see also Compl. § 59 n.7, the prefatory sentence in the same
paragraph makes clear that BOP personnel’s role is “fo assist the United States Marshal in
implementing the federal death sentence,” AR 874, q E (emphasis added). Lee also objects to the
BOP Director’s authority, “in conjunction with the U.S. Marshal,” to select the executioners, Mot.
at 11; AR 874, q D, but that plainly does not contravene the statutory directive that the U.S.
Marshal shall supervise the implementation of the death sentence. Equally meritless are Lee’s
objections to the BOP Manual’s many references to the Warden and the BOP Regional Director,
see Mot. at 11, because prison officials necessarily must be involved to implement the death
sentence. In any event, Lee cannot claim any possible injury based these alleged trivial differences.

2. The 2019 Protocol does not violate the Take Care Clause.

Lee similarly has no likelihood of success on his ultra vires claim based on alleged
violation of the Take Care Clause or principles of separation of powers. Mot. at 17; Compl.
9 117 22. This claim is essentially the same as the statutory claim addressed above since it is
based on Defendants’ alleged noncompliance with the FDPA. See Compl. q 120 (alleging that
Defendants’ actions are “not in accordance with the law,” 5 U.S.C. § 706(2)(A)). The Take Care
Clause cannot form a basis for relief here because it speaks only to the President, assigning him
the responsibility to “take Care that the Laws be faithfully executed.” U.S. Const. art. II, § 3, cl.

5. See Free Enter. Fund v. Pub. Co. Accounting Bd., 561 U.S. 477, 492 93 (2010) (“It is his
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responsibility to take care that the laws be faithfully executed.”); id. at 495 97; Printz v. United
States, 521 U.S. 898, 922 (1997); Morrison v. Olson, 487 U.S. 654, 689 90 (1988). Subordinate

officials, such as Defendants, cannot violate the President’s duty to faithfully execute the law.

B. The 2019 Protocol Is Not Subject to the APA’s Notice-and-Comment
Requirement

Lee argues that the 2019 Protocol is a legislative rule that should have been subject to
notice and comment, 5 U.S.C. § 553. See Mot. at 18 20. The APA requires agencies to undertake
rulemaking when promulgating legislative rules. A legislative rule imposes rights and obligations,
Gen. Elec. Co. v. EPA, 290 F.3d 377, 382 (D.C. Cir. 2002), and “narrowly constrict[s] the
discretion of agency officials by largely determining the issue addressed,” Batterton v. Marshall,
648 F.2d 694, 702 (D.C. Cir. 1980). It has “the force and effect of law,” Nat’l Mining Ass'n v.
McCarthy, 758 F.3d 243, 250 (D.C. Cir. 2014), and binds both the private parties and the agency,
Clarian Health W., LLC v. Hargan, 878 F.3d 346, 357 (D.C. Cir. 2017). The rulemaking
requirement does not apply to “rules of agency organization, procedure, or practice,” 5 U.S.C.
§ 553(b)(3)(A), collectively referred to as “procedural rules.” EPIC v. U.S. Dep’t of Homeland
Sec., 653 F.3d 1, 5 (D.C. Cir. 2011). A procedural rule is “primarily directed toward improving
the efficient and effective operations of an agency.” Batterton, 648 F.2d at 702 n.34. “The ‘critical
feature’ of a procedural rule is that it covers agency actions that do not themselves alter the rights
or interests of parties.” Nat’l Mining Ass’n, 758 F.3d at 250 (citation omitted). It “does not
conclusively bind the agency, the court, or affected private parties,” Batterton, 648 F.2d at 704,
but “ensure[s] that agencies retain latitude in organizing their internal operations,” id. at 707.
Moreover, “a rule with a ‘substantial impact’ upon the persons subject to it is not necessarily a
substantive rule.” EPIC, 653 F.3d at 5; see also Pub. Citizen v. Dep’t of State, 276 F.3d 634, 640-
41 (D.C. Cir. 2002) (same); James V. Hurson Assocs., Inc. v. Glickman, 229 F.3d 277, 281 (D.C.
Cir. 2000) (same).

Despite its admitted impact on condemned federal inmates, the 2019 Protocol is a

procedural rule because it does not determine the rights or obligations of anyone. The Protocol
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explicitly provides that “[t]his manual explains internal government procedures and does not create
any legally enforceable rights or obligations.” AR 1019; see Cohen v. United States, 578 F.3d 1,
7 (D.C. Cir. 2009) (whether a rule is a substantive one “turns on whether [the] agency intends to
bind itself to a particular legal position”). Indeed, the relevant substantive norms are already
specified by duly enacted statute (the FDPA) and duly promulgated regulations (28 C.F.R. Part
26). Lee’s death sentence was imposed by a federal court pursuant to the FDPA and the relevant
criminal statute. The FDPA and DOJ regulations collectively specify how that sentence will be
carried out: Lee will be executed by lethal injection using lethal substance(s) selected by the BOP
Director; the lethal substance will be administered by qualified personnel selected by the Warden
and acting at the direction of the U.S. Marshal; and the execution will be supervised by the U.S.
Marshal and will take place at a date, time, and federal penal or correctional institution designated
by the BOP Director. 18 U.S.C. § 3596(a); 28 C.F.R. § 26.3(a)(1) (3). The 2019 Execution
Protocol merely serves to explain how, in practice, BOP will carry out those instructions, including
the choice of lethal agent, the procedural steps of administering the lethal agent, and a whole host
of other internal procedures from execution checklists, to command center operations, to news
media procedures. See AR 874 75,1016 67.

Moreover, the 2019 Protocol does not bind the agency (or any party) but rather leaves BOP
the discretion to deviate from it, which is a hallmark of a procedural rule. See Clarian Health W.,
878 F.3d at 357 (“we have consistently emphasized that [whether the challenged action has binding
effect] is the most important™ consideration). Specifically, the Lethal Injection Protocol provides
that the procedures specified therein may be modified at the discretion of the BOP Director as
necessary (1) to comply with a court order, (2) to follow medical personnel’s recommendation, or
(3) “as may be required by other circumstances.” AR 874, 4 A. Similarly, the Manual provides
that the BOP Director or the Warden may determine that it is appropriate to deviate from the
procedures specified in the Manual. AR 1019. These features of the 2019 Protocol make clear
that it is not a legislative rule. See, e.g., Clarian Health W., 878 F.3d at 358 (agency’s manual

instructions on how to reconcile Medicare reimbursement payments need not be subject to notice-
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and-comment, where the statute and regulations provided agency with authority to reconcile
payments, and the “Manual itself makes clear that the agency retains the discretion to deviate from
the criteria that it set forth”); Planned Parenthood of Wisc., Inc. v. Azar, 316 F. Supp. 3d 291, 305
06 (D.D.C. 2018) (agency announcement of criteria for evaluating applications for federal grants
was procedural rule because the announcement “did not conclusively bind agency, the court, or
affected private parties” but left the agency “free to exercise discretion about who ultimately won
[the] grants™).

Alternatively, the 2019 Protocol could be considered a “general statement[] of policy,”
which is also exempt from APA’s notice-and-comment requirement. 5 U.S.C. § 553(b)(3)(A). A
statement of policy “explains how the agency will enforce a statute or regulation,” Nat’l Mining
Ass’n, 758 F.3d at 252, and serves to “advise the public prospectively of the manner in which the
agency proposes to exercise a discretionary power,” Lincoln v. Vigil, 508 U.S. 182, 197 (1993)
(quoting Chrysler Corp. v. Brown, 441 U.S. 281, 301 (1979)). Here, in providing the lethal agent
for the lethal injection, the 2019 Protocol serves to “inform([] the exercise of discretion” embedded
in the FDPA and the regulations. Ass’n of Flight Attendants-CWA, AFL-CIO v. Huerta, 785 F.3d
710, 716 (D.C. Cir. 2015) (quoting Cmty. Nutrition Inst. v. Young, 8§18 F.2d 943, 949 (D.C. Cir.
1987)). Again, beyond the limits imposed by the Eighth Amendment, such a selection does not
affect a condemned inmate’s legal rights; even Lee does not argue that he has a right to choose the
lethal agent to be used in his execution.

Finally, Lee argues that because the 2019 Protocol “materially amended the [prior, three]-
drug regime,” it must go through notice and comment. Mot. at 19 20. BOP’s prior execution
protocol was not subject to notice and comment because it, too, was a procedural rule. Lee cites
no authority for the proposition that an agency must go through notice-and-comment when
amending procedural rules (as opposed to regulations). In fact, that is not the law. See Planned
Parenthood of Wisc. Inc., 316 F. Supp. 3d at 305 (holding that agency announcement of criteria
for evaluating applications for federal grants was procedural rule; observing that agency issued

previous changes to the criteria also without notice and comment).
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C. BOP’s Adoption of the 2019 Protocol Is not Arbitrary or Capricious

Lee next contends that BOP’s adoption of the 2019 Protocol violates the APA’s
proscription against unreasonable agency action.'> He is not likely to succeed on this claim, either.

The scope of review under the “arbitrary and capricious” standard is “narrow,” Motor
Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983), and
“highly deferential,” Epsilon Elecs., Inc. v. U.S. Dep’t of Treasury, 857 F.3d 913, 918 (D.C. Cir.
2017). “A court is not to ask whether [an agency’s] decision is the best one possible or even
whether it is better than the alternatives.” FERC v. Elec. Power Supply Ass’n, 136 S. Ct. 760, 782
(2016). Nor is the court to “substitute its own judgment for that of the agency.” Mayo v. Reynolds,
875 F.3d 11, 19 (D.C. Cir. 2017) (citation omitted). Rather, the court’s “only task is to determine
whether the [agency] has considered the relevant factors and articulated a rational connection
between the facts found and the choice made.” Baltimore Gas & Elec. Co. v. Natural Res. Def.
Council, Inc., 462 U.S. 87, 105 (1983). Even if the agency decision is “of less than ideal clarity,”
it must be upheld “if the agency’s path may reasonably be discerned.” State Farm, 463 U.S. at 43.
The court only considers “whether there has been a clear error of judgment.” Id. (citation omitted).

Here, there is no clear error of judgment. Lee faults BOP for failing to consider the inherent

risks associated with using compounded pentobarbital and with IV access. See Mot. at 20 23. But

15 Lee also challenges the sufficiency of the Administrative Record. See Mot. at 20. It is “well
established” that an administrative record needs to include “all documents and materials that the
agency directly or indirectly considered” at the time the challenged decision was made. Detroit
Int’l Bridge Co. v. Gov’t of Canada, No. CV 10-476,2016 WL 10749142, at *1 (D.D.C. Apr. 25,
2016) (citation and alterations omitted). “Common sense dictates that the agency determines what
constitutes the whole administrative record because it is the agency that did the ‘considering.”” Id.
at *2 (citation omitted). Thus, “absent clear evidence to the contrary, an agency is entitled to a
strong presumption of regularity, that it properly designated the administrative record.” Id. Lee,
of course, cannot overcome this presumption because rather than identifying “reasonable, non-
speculative grounds for [his] belief that [other] documents were considered by the agency and not
included in the record,” id., he merely faults BOP for allegedly failing to consider the numerous
issues he identified in the Complaint “regarding the use and administration of pentobarbital in
executions.” See Mot. at 20. While Lee is free to raise an arbitrary-and-capricious challenge to
such alleged failures, that has nothing to do with the completeness of the properly certified
Administrative Record.
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as discussed above, such risks are tolerated under the Eighth Amendment. In fact, Lee’s APA
arguments essentially duplicate his Eighth Amendment challenge through the rubric of arbitrary
and capricious review, even though the Supreme Court has expressly warned against “import[ing]
profound differences of opinion over the meaning of the Eighth Amendment . . . into the domain
of administrative law.” Heckler v. Chaney, 470 U.S. 821, 838 (1985). Lee’s litany of arbitrary
and capricious challenges to the execution procedures also runs counter to the Supreme Court’s
admonition, reiterated only this year, that courts are not “boards of inquiry charged with
determining ‘best practices’ for executions,” and that the Constitution affords the government “a
measure of deference” as to the “choice of execution procedures.” Bucklew, 139 S. Ct. at 1125
(citation omitted).

In any event, BOP has “articulate[d] a satisfactory explanation for its decision” to adopt
the single-drug pentobarbital protocol. State Farm, 463 U.S. at 43. As discussed in detail above
(see Background, Section II), BOP considered the wide-spread use of pentobarbital by the States,
including the fact that at least five States use a single-drug pentobarbital protocol as the primary
method of execution, and that numerous executions have been conducted successfully using such
a protocol. AR 870 71. BOP also considered the many judicial opinions upholding the use of
pentobarbital in executions, including the Supreme Court’s recent decision in Bucklew, AR 871,
n.13, and the fact that inmates challenging state lethal injection protocols frequently propose a
single dose of pentobarbital as the alternative, preferred method. AR 932. In addition, BOP
reviewed Dr. Antognini’s expert report and testimony concerning pentobarbital in Bucklew, AR
871, 872, 930, 933, and consulted with him and other medical professionals about the proposed
protocol. AR 872,525 26. BOP also explored and rejected using pentobarbital as part of a three-
drug sequence, AR 871, see also AR 930, and further considered and rejected several other
possible lethal agents, see AR 862 65, 871, 930 31, 966, 964, 968.

Although not expressly part of the 2019 Protocol (which leaves the BOP Director the
discretion to choose the appropriate form of the lethal substance), BOP’s decision to use

compounded pentobarbital is also reasonable. Again, Lee himself alleges that no manufacturer of
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pentobarbital products is willing to sell its products for executions. See Compl. § 75; see also AR
857. Thus, like many States, BOP reasonably turned to a compounding pharmacy to prepare the
injectable pentobarbital solution, AR 872, especially given that federal courts of appeals routinely
have upheld the use of compounded lethal agents, AR 857. Specifically, BOP obtained the active
pharmaceutical ingredient from a properly registered domestic bulk manufacturer. AR 872. The
compounding pharmacy then stores the API and will convert it to injectable solution as needed.
Id. Importantly, BOP ensured that the API produced by the bulk manufacturer was tested for
quality assurance, that the compounding pharmacy has performed its own testing of the
pentobarbital solution it prepared, and that two independent laboratories have further performed
quality testing of the pentobarbital solution. Id.; see also AR 970 1015.

Lee also insists that BOP’s non-disclosure of the identities of the bulk manufacturer and
compounding pharmacy is arbitrary and capricious. See Mot. at 23. But BOP, like the States,
must protect against the disclosure of such information because otherwise the government’s ability
to obtain the drug from these sources (or any other sources) would be severely impaired. See In
re Mo. Dep’t of Corr., 839 F.3d at 736 (the pharmacy’s identity had “little, if any, relevance to
[the inmates’] Eighth Amendment claim” and disclosure would make it more difficult for Missouri
to acquire the necessary drugs), cert. denied sub nom., Jordan v. Mo. Dep’t of Corr., 137 S. Ct.
2180 (2017). The Supreme Court discussed this issue in Glossip, explaining that anti-death penalty
advocates succeeded in pressuring the sole American manufacturer of sodium thiopental to first
cease domestic production and then to exit the market entirely, prompting States to switch to
pentobarbital. 135 S. Ct. at 2733. In fact, before long, pentobarbital also became unavailable due
to anti-death penalty advocates’ lobbying efforts. /d.; see also AR 857 (noting that the supply of
pentobarbital declined after 2011, which is why States began using compounding pharmacies to
prepare the pentobarbital injection); Gray v. McAuliffe, No. 3:16CV982-HEH, 2017 WL 102970,
at *7 (E.D. Va. Jan. 10, 2017) (“Because death penalty opponents have made it difficult to obtain
FDA-approved drugs customarily used in executions, Virginia has recently resorted to obtaining

drugs from compounding pharmacies instead of traditional suppliers.”). Manufacturers and
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pharmacies also are routinely subject to harassment, threats, and reprisals when their identities are
discovered.!® BOP’s withholding of its sources of pentobarbital therefore is reasonable.

Finally, Lee argues that the Administrative Record provides “no information to suggest
that the DOJ and BOP even studied the problems associated with setting and maintaining Vs, let
alone considered and recommended safeguards.” Mot. at 23. Lee does not argue that the current
IV procedure in the Lethal Injection Protocol is improper on its face, only that more information
is needed for him to determine whether he is likely to experience a drug maladministration during
his execution. Again, such an argument is improper under either the APA or the Eighth
Amendment. Moreover, the Administrative Record contains ample evidence that BOP studied the
issues associated with IV access. Lee cited the example of Oklahoma inmate Clayton Lockett’s
execution in 2014, where the improper placement of the IV caused the inmate to regain
consciousness, see id. at 22. The Administrative Record shows that BOP reviewed “the after action
report” of Lockett’s execution, which “concluded that the viability of the IV access point was the
single greatest factor that contributed to the difficulty in administering the execution drugs.” AR
931. BOP also considered the Supreme Court’s discussion of the Lockett example in Glossip. Id.
Moreover, discussion of the issue of [V access is prevalent in the case-law reviewed and considered
by BOP. See AR 108 400. Finally, BOP visited several States to observe executions, AR 871,
930, and reviewed state lethal injection protocols, including those of Georgia, Idaho, Missouri,
South Dakota, and Texas, AR 933, AR 7-91.

BOP has engaged in reasoned decision-making in adopting the 2019 Protocol, and under

the APA’s highly deferential standard of review, this Court should uphold it.

16 See, e.g., Barnini Chakraborty, Texas refuses to give back lethal drugs, proceeds with
execution, Fox News Politics, Oct. 9, 2013, http://www.foxnews.com/politics/2013/10/09/texas-
execution-to-proceed-despite-controversy-over-drug-and-compounding.html (pharmacist owner
of a compounding pharmacy complained of being put ‘“in the middle of a firestorm’ of protesters,
hate calls and press requests” after it was leaked that he sold eight 2.5-gram doses of pentobarbital

to Texas for executions).
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V. THE BALANCE OF HARMS WEIGHS AGAINST ENTRY OF A
PRELIMINARY INJUNCTION

Because Lee has failed to establish a likelihood of success on the merits, this Court need
not proceed further to consider the remaining preliminary injunction factors. See Winter, 555 U.S.
at 20. Before Winter, the D.C. Circuit had adopted a sliding scale approach, under which “a strong
showing on one factor could make up for a weaker showing on another.” Sherley, 644 F.3d at 393.
But the D.C. Circuit has construed Winter “at least to suggest if not to hold that a likelihood of
success is an independent, free-standing requirement for a preliminary injunction.” Id. (citation
omitted). Indeed, “[e]ven a narrow reading of the Court’s holding in Winter supports the view that
sliding-scale analysis is obsolete.” Guttenberg v. Emery, 26 F. Supp. 3d 88, 100 n.5 (D.D.C. 2014);
see also Nken v. Holder, 556 U.S. 418, (2009) (Kennedy, J., concurring) (“When considering
success on the merits and irreparable harm, courts cannot dispense with the required showing of
one simply because there is a strong likelihood of the other.”). In this context, the Supreme Court’s
Glossip opinion dispels any ambiguity, as it held that an inmate’s failure to establish a likelihood
of success on his method-of-execution challenge warrants denial of a motion for a preliminarily
injunction. 135 S. Ct. at 2737. And courts routinely do so. See, e.g., Chavez v. Fla. SP Warden,
742 F.3d 1267, 1273 (11th Cir. 2014); Rhoades v. Reinke, 671 F.3d 856, 863 (9th Cir. 2011); see
also Miller v. Parker, 910 F.3d 259, 261 (6th Cir.), cert. denied, 139 S. Ct. 399 (2018) (“in
execution protocol challenges, likelihood of success is often the determinative factor”) (citation
omitted).

Should the Court proceed further, though, the equities tip against the issuance of an
injunction. While there is no question that an execution is final and that Lee will not be able to
litigate his claims on the merits should his execution proceed, it is not clear that constitutes
irreparable harm in the context of a challenge to the method of execution (rather than a challenge
to the lawfulness of the execution itself). In challenges to the method of execution, the “irreparable
harm” factor often merges with the merits. Because a sentence of death flows from the criminal

judgment rather than the method of execution courts considering claims like Lee’s often weigh
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only the likelihood that the inmate will experience an unconstitutional level of pain. See, e.g.,
Lambert v. Buss, 498 F.3d 446, 452 (7th Cir. 2007) (finding no irreparable harm from “mere
possibility” that unforeseen complications will cause unnecessary pain); Lenz v. Johnson, 443 F.
Supp. 2d 785, 794 (E.D. Va. 2006) (no irreparable harm because “the chance that an inmate would
be conscious and able to feel pain during the administration of the final two chemicals” is small);
Emmett v. Johnson, 489 F. Supp. 2d 543, 550 (E.D. Va. 2007) (no irreparable harm because it was
nearly certain inmate will experience nothing more than a loss of consciousness during his
execution); Boyd v. Beck, 404 F. Supp. 2d 879, 886 87 (E.D.N.C. 2005) (no irreparable because
likelihood of inmate experiencing pain because of possible invasive surgical technique to gain
access to his veins during execution is “extremely remote”).

All four cases cited by Lee in support of his claim of irreparable harm are consistent with
this approach. See Mot. at 27-28. Each case considered only the level of pain the inmate likely
would suffer during execution in finding irreparable harm. Id. at 28 (citing, for example, Cooey
v. Taft, 430 F. Supp. 2d 702, 708 (S.D. Ohio 2006) (that inmate “could suffer unnecessary and
excruciating pain while being executed”) and Harris v. Johnson, 323 F. Supp. 2d 797, 810 (S.D.
Tex. 2004) (“If Plaintiff’s contentions [regarding the pain that he would suffer during the
execution] are correct, the denial of a TRO will subject Plaintiff to an excruciating death, which
certainly qualifies as irreparable harm”) (brackets in original)).

At the same time, the “[government’s] interest in finality are compelling” when post-
conviction proceedings have run their course. Calderon, 523 U.S. at 556; accord Lambert, 498
F.3d at 452. Lee’s conviction and sentence have been affirmed repeatedly in the 20 years since he
was sentenced to death. “Equity must take into consideration the [government’s] strong interest
in proceeding with [the criminal] judgment . . ..” Gomez v. U.S. Dist. Court for N. Dist. of Cal.,
503 U.S. 653, 654 (1992). As the Attorney General explained when announcing the execution

dates for Lee and four other inmates:

Congress has expressly authorized the death penalty through legislation adopted by
the people’s representatives in both houses of Congress. ... Under Administrations
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of both parties, the Department of Justice has sought the death penalty against the
worst criminals, including these five murderers, each of whom was convicted by a
jury of his peers after a full and fair proceeding. The Justice Department upholds
the rule of law and we owe it to the victims and their families to carry forward
the sentence imposed by our justice system.

Office of the Attorney General, Press Release No. 19-807 (July 25, 2019)."7

The Supreme Court also has recognized that “the victims of crime have an important
interest in the timely enforcement of a [death] sentence.” Hill v. McDonough, 547 U.S. 573, 584
(2006). The impact “upon the families of victims and their communities” will “only be
compounded by a stay of the execution.” Rhoades v. Reinke, 830 F. Supp. 2d 1046, 1048 49 (D.
Idaho), aff’d, 671 F.3d 856 (9th Cir. 2011). Once the “lengthy [post-conviction proceedings] have
run their course,” “finality acquires an added moral dimension,” and “[o]nly with real finality can
the victims of crime move forward.” Calderon, 523 U.S. at 556. “To unsettle these expectations,”
the Supreme Court said, “is to inflict a profound injury to the ‘powerful and legitimate interest in
punishing the guilty,” an interest shared by the [govermment] and the victims of crime alike.” /d.
For all these reasons, the balance of equities tip against granting a stay of execution.

CONCLUSION
For the foregoing reasons, this Court should deny Lee’s motion for a preliminary

injunction.

17°U.S. Dep’t of Justice, https://www.justice.gov/opa/pr/federal-government-resume-capital-
punishment-after-nearly-two-decade-lapse (internal quotation marks omitted).
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Joshua Christopher Toll
KING & SPALDING LLP
(202) 737-8616

Email: jtoll@kslaw.com

Charles Anthony Zdebski
ECKERT SEAMANS CHERIN &
MELLOTT, LLC

(202) 659-6605

Email: czdebski@eckertseamans.com

Gerald Wesley King, Jr.

FEDERAL DEFENDER PROGRAM, INC.

(404) 688-7530
Email: gerald king@fd.org

Celeste Bacchi

OFFICE OF THE PUBLIC DEFENDER
Capital Habeas Unit

(213) 894-1887

Email: celestw bacchi@fd.org

Jonathan Charles Aminoff

FEDERAL PUBLIC DEFENDER,
CENTRAL DISTRICT OF CALIFORNIA
(213) 894-5374

Email: jonathan aminoff@fd.org

*Billy H. Nolas

FEDERAL COMMUNITY DEFENDER
OFFICE FOR THE EDPA

(215) 928-0520

Email: Billy Nolas@fd.org

*Jeanne Vosberg Sourgens
VINSON & ELKINS, L.L.P.
(202) 639-6633
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Paul F. Enzinna
ELLERMAN ENZINNA PLLC
(202) 753-5553

Email: penzinna@ellermanenzinna.com

Brandon David Almond

TROUTMAN SANDERS LLP

(202) 274-2864

Email: brandon.almond@troutmansanders.com

Donald P. Salzman

SKADDEN, ARPS, SLATE, MEAGHER &
FLOM LLP

(202) 371-7983

Email: Donald.salzman@skadden.com

Craig Anthony Harbaugh

FEDERAL PUBLIC DEFENDER, CENTRAL
DISTRICT OF CALIFORNIA

(213) 894-7865

Email: craig harbaugh@fd.org

Alexander Louis Kursman

OFFICE OF THE FEDERAL COMMUNITY
DEFENDER/EDPA

(215) 928-0520

Email: Alex Kursman@fd.org

*Kathryn B. Codd
VINSON & ELKINS, L.L.P.
(202) 639-6536

Email: kcodd@velaw.com

Robert E. Waters

VINSON & ELKINS, L.L.P.
(202) 737-0500

Email: rwaters@velaw.com
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William E. Lawler, I11 *Yousri H. Omar
VINSON & ELKINS, L.L.P. VINSON & ELKINS, L.L.P.
(202) 639-6676 (202) 639-6500
Email: wlawler@velaw.com Email: yomar@velaw.com
Margaret O'Donnell Abigail Bortnick
(502) 320-1837 KING & SPALDING LLP
Email: mod@dcr.net (202) 626-5502

Email: abortnick@kslaw.com
*William E. Hoffman, Jr. *Mark Joseph Hulkower
KING & SPALDING LLP STEPTOE & JOHNSON LLP
(404) 572-3383 (202) 429-6221

Email: mhulkower@steptoe.com
Matthew John Herrington Robert A. Ayers
STEPTOE & JOHNSON LLP STEPTOE & JOHNSON LLP
(202) 429-8164 (202) 429-6401
Email: mherrington@steptoe.com Email: rayers@steptoe.com
Gary E. Proctor Robert L. McGlasson
LAW OFFICES OF GARY E. PROCTOR, MCGLASSON & ASSOCIATES, PC
LLC (404) 314-7664
(410) 444-1500 Email: rlmcglasson@comecast.net

Email: garyeproctor@gmail.com

Sean D. O'Brien Shawn Nolan
PUBLIC INTERSET LITIGATION CLINIC FEDERAL COMMUNITY DEFENDER
(816) 363-2795 OFFICE, EDPA
Email: dplc@dplclinic.com (215) 928-0528
Email: shawn.nolan@fd.org
Amy Gershenfeld Donnella Joseph William Luby
FEDERAL COMMUNITY DEFENDER FEDERAL PUBLIC DEFENDER/EDPA
OFFICE FOR THE EDPA (215) 928-0520
(215) 928-0520 Email: joseph luby@fd.org

Email: amy donnella@fd.org

Elizabeth Hagerty David Victorson
HOGAN LOVELLS US LLP (202) 637-2061
(202) 637-3231 HOGAN LOVELLS US LLP

Email: elizabeth.hagerty@hoganlovells.com  Email: David.Victorson@hoganlovells.com
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John D. Beck Pieter Van Tol

HOGAN LOVELLS US LLP HOGAN LOVELLS US LLP

(212) 918-3000 (212) 918-3000

Email: john.beck@hoganlovells.com Email: Pieter.Vantol@hoganlovells.com
Amy J. Lentz

STEPTOE & JOHNSON

(202) 429-1320
Alentz(@steptoe.com

/s/ Jean Lin
JEAN LIN

* No e-mail provided on the docket or counsel no longer with the identified firms.
4

Document ID: 0.7.4242.13185-000001 001678-000078



Case 1:19 mc 00145 TSC Document 16 Filed 10/18/19 Page 65 of 65

Document ID: 0.7.4242.13185-000001 001678-000079



Ellis, Corey £. (ODAG)

From: Ellis, Corey F. (ODAG)

Sent: Monday, August 12, 2019 2:17 PM

To: Grieco, Christopher (ODAG)

Subject: FW: DP Docs

Attachments: S Death Row Inmates.docx; Alternative Concept Meme to AG - Addendum to

Protocol - 10 July 2019.docx

From: Perkins, Paul R, {CIV) (X&) >

Sent: Tuesday, July 23, 2019 10:49 AM

To: Shea, Timothy (OAG) <tshea@jmd.usdoj.gov>
Cc:Ellis, Corey F. (ODAG) <cfellis@jmd.usdoj.gov>
Subject: DP Docs

Attached.

Paul Perkins

Civil Division

U.S. Department of Justice
(202) 514-5090
Paul.R.Perkins@usdoj.gov
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From: ib) )b db) (FHCTY, b dF Y]

Sent: Thursday, July 25, 2019 7:46 AM

To: Jeff Krueger; Corey Ellis; Daniel Halainen; Denise Clark; John Tyler; Paul Perkins;
Timothy Shea

Cc: BERIESARI: Kenneth Hyle

Subject: Adoption Memo - Addendum

Attachments: AdoptionMemo_addendum_07252019.pdf; ADDENDUM TO BOP EXECUTION

PROTOCOI - 23 JULY 2019.pdf

Please see attached. Please advise when courts have been notified. Thank you.
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LS. Department of Justice

Federal Bureau of Prisons

fics of the Divevior Washingtemy, DUC. 20534

July 25, 2019

MEMORANDUM FOR J. E. KRUEGER, REGIONAL DIRECTOR
NORTH CENTRAL REGION

FROM: ééGH J. ITZ

Acting Director
SUBJECT: Addendum to Execution Protocol

This memorandum is to advise that I hereby adopt the attached
Addendum to the Federal Execution Protocol. Please coordinate as
appropriate, including incorporating the Addendum into the Federal
Execution Protocol.

Attachment

Document ID: 0.7 .4242.12661-000001 001678-000097



ADDENDUM TO BOP EXECUTION PROTOCOL
FEDERAL DEATH SENTENCE IMPLEMENTATION PROCEDURES
EFFECTIVE JULY 25, 2019

A. Federal death sentences are implemented by an intravenous injection of a
lethal substance or substances in a quantity sufficient to cause death, such
substance or substances to be determined by the Director, Federal Bureau of
Prisons (BOP) and to be administered by qualified personnel selected by the
Warden and acting at the direction of the United States Marshal. 28 CFR 26.3.
The procedures utilized by the BOP to implement federal death sentences shall
be as follows unless modified at the discretion of the Director or his/her
designee, as necessary to (1) comply with specific judicial orders; (2) based on
the recommendation of on-site medical personnel utilizing their clinical judgment;
or (3) as may be required by other circumstances.

B. The identities of personnel considered for and/or selected to perform death
sentence related functions, any documentation establishing their qualifications
and the identities of personnel participating in federal judicial executions or
training for such judicial executions shall be protected from disclosure to the
fullest extent permitted by law.

C. The lethal substances to be utilized in federal lethal injections shall be
Pentobarbital Sodium.

D. Not less than fourteen (14) days prior to a scheduled execution, the Director or
designee, in conjunction with the United States Marshal Service, shall make a
final selection of qualified personnel to serve as the executioner(s) and their
alternates. See BOP Execution Protocol, Chap. 1, §§ Ill (F) and IV (B) & (E).
Qualified personnel includes currently licensed physicians, nurses, EMTSs,
Paramedics, Phlebotomists, other medically trained personnel, including those
trained in the United States Military having at least one year professional
experience and other personnel with necessary training and experience in a
specific execution related function. Non-medically licensed or certified qualified
personnel shall participate in a minimum of ten (10) execution rehearsals a year
and shall have participated in at least two (2) execution rehearsals prior to
participating in an actual execution. Any documentation establishing the
qualifications, including training, of such personnel shall be maintained by the
Director or designee.

E. The Director or designee shall appoint a senior level Bureau employee to assist
the United States Marshal in implementing the federal death sentence. The
Director or designee shall appoint an additional senior level Bureau employee to
supervise the activities of personnel preparing and administering the lethal
substances.

Document ID: 0.7.4242.12661-000002 001678-000098



ADDENDUM TO BOP EXECUTION PROTOCOL
FEDERAL DEATH SENTENCE IMPLEMENTATION PROCEDURES
EFFECTIVE JULY 25, 2019

F. The lethal substances shall be prepared by qualified personnel in the following
manner unless otherwise directed by the Director, or designee, on the
recommendation of medical personnel. The lethal substances shall be placed
into three sets of numbered and labeled syringes. One of the sets of syringes is
used in the implementation of the death sentence and two sets are available as
a backup.

G. Approximately thirty (30) minutes prior to the scheduled implementation of the
death sentence, the condemned individual will be escorted into the execution
room. The condemned individual will be restrained to the execution table. The
leads of a cardiac monitor will be attached by qualified personnel. A suitable
venous access line or lines will be inserted and inspected by qualified personnel
and a slow rate flow of normal saline solution begun.

H. Lethal substances shall be administered intravenously. The Director or designee
shall determine the method of venous access (1) based on the training and
experience of personnel establishing the intravenous access; (2) to comply with
specific orders of federal courts; or (3) based upon a recommendation from
qualified personnel.

A set of syringes will consist of:

Syringe #1 contains 2.5 grams of Pentobarbital Sodium in 50 mL of diluent
Syringe #2 contains 2.5 grams of Pentobarbital Sodium in 50 mL of diluent
Syringe #3 contains 60 mL of saline flush,

Each syringe will be administered in the order set forth above when directed by
supervisory personnel.

If peripheral venous access is utilized, two separate lines shall be inserted in
separate locations and determined to be patent by qualified personnel. A flow of
saline shall be started in each line and administered at a slow rate to keep the
line open. One line will be used to administer the lethal substances and the
second will be reserved in the event of the failure of the first line. Any failure of a
venous access line shall be immediately reported to the Director or designee.

Document ID: 0.7.4242.12661-000002 001678-000099



Perkins, Paul (ODAG)

From: Perkins, Paul (ODAG)

Sent: Thursday, July 11, 2019 4:06 PM

To: Ellis, Corey F. (ODAG)

Ce: Perkins, Paut R. (CIV)

Subject: DP Documents

Attachments: Factuat Synopses, Five inmates.pdf; Factual Synopses, Five Inmates.docx; DP

Release - 10 fuly 2019.docx; DP Day of Announcement - Action Steps - 11 July
2019.docx; DP Day of Announcement - Action Steps - 10 July 2019.docx; AG
Memo Inmate Exhaustion - 10 July 2019.docx; Alternative Concept Memo to AG -
Addendum to Protocol - 10 July 2019.docx; BOP Talking Points-Questions - 10
July 2019.docx; Cover Letter to DAG re. DP 07.10.2019.docx; Decision Memo
Concept - 10 July 2019.docx; 5 Death Row Inmates.docx; ADDENDUM TO BOP
EXECUTION PROTOCOL - 10 JULY 2019.docx; Administrative Record - 10 July
2019.docx; Exe. protocol (scan) 2004.pdf; Compilation.zip; DAG Memo re.
Inmates, 07.10.2019.docx

Paul Perkins

Senior Counsel to the Deputy Attorney General
United States Department of Justice

{202) 307-1045

Paul.Perkins@usdoj.gov

Document 1D: 0.7.4242.30449 001678-000100
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Atwell, Tonya (ODAG)

From: Atwell, Tonya (ODAG)

Sent: Wednesday, July 10,2019 2:59 PM

To: Perkins, Paul (ODAG)

Subject: Cover Letter to DAG

Attachments: Cover Letter to DAG re. DP 07.10.2019.docx

Document 1D: 0.7 4242.30072 001678-000119



() (8). (B} (T)C). () (THF)

From: (B) (6), (b)(7XC), (b) (7)(F))

Sent: Wednesday, July 10, 2019 1:58 PM

To: MR - i<, Paul (0DAG)

Cec: Kenneth Hyle

Subject: RE: Fnals

Attachments: Alternative Concept Memo to AG - Addendum to Protocol - 10 July 2019.docx

Done. and attached. Thank you.

Assistant General Counsel
Federal Bureau of Prisons
320 First Street, N\W. Ste 977

Washington. D.C. 20534
(202:~MI

>>> "Perkins, Paul (ODAG)" <pperkins®jmd.usdoj.gov> 7/10/2019 1:50 PMa >>
(b) (5)

From Iﬂwni' (b} 6), (b) (/)(C). (b) (7XF)

Sent: Wednesday, July 10, 2019 1:48 PM

To: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>

I3 © ©) X0, GYNEN(b) (6), (b) (7)(C), (b) (7)(F)FTBPRINTNMI (b)) (6), (b) (7)(C)
Subject: Finals

Will call you shortly to check your availability in the office.
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From:

Sent: Wednesday, July 10, 2019 1:48 PM

To: Perkins, Paul {ODAG)

Ce: () (6). (b) (T)(C). B) (N(F) ¢ eTal=Xqa} Hyle

Subject: Finals

Attachments: Alternative Concept Memo to AG - Addendum to Protocol - 10 luly 2019.docx;

Decision Memo Concept - 10 July 2019.docx; Administrative Record - 10 July
2019.docx; AG Memo Inmate Exhaustion - 10 July 2019.docx; DP Day of
Announcement - Action Steps - 10 July 2019.docx; BOP Talking Points-Questions -
10 July 2019.docx; DP Release - 10 July 2019.docx; ADDENDUM TO BOP
EXECUTION PROTOCOL - 10 JULY 2019.docx; Exe. protocol {scan) 2004.pdf

Wil call you shortly to check your availability in the office.

Document 1D: 0.7 4242.26941 001678-000127



Perkins, Paul (ODAG)

From: Perkins, Pau! (ODAG)

Sent: Tuesday, June 11, 2019 8:56 AM

To: Kenneth Hyle; KRR

ce:

Subject: RE: Note

Attachments: Alternative Concept Memo to AG - Addendum ta Protaocol, ODAG edit

06.11.2019.docx

One additional edit to this document {{s)X&)]

From: Perkins, Paul (ODAG])

Sent: Tuesday, June 11, 2019 8:49 AM

LELCHLEIRIBNME b) (6), (b) (7)(C) |
[&=(b) (6). (b) (7)(C), (b) (7XF)

Subject: RE: Note

One additional edit {{JX&))

From: Perkins, Paul (ODAG])
Sent: Tuesday, June 11,2019 8:383 AM

To: Kenneth Hyle e ) (6), (0) (7XC), ) (7XF)

(e ) (6). (0) (F)(C), (0) (7 XFIRECD) (6Y, (D) (7 HC), (0} (7 WF 1Y
Subject: RE: Nate

Please use the attached, [B)XE)

From: Kenneth Hyle [DIBNEOIGIS)
Sent: Monday, June 10, 2019 8:29 PM
To: EREEEG DICNCIGONOIGE! perkins, Paul {ODAG) <pperkins@]md.usdo].gov>

Q71 517 TG ©), G170, B (XF)

Subject: Fwd: Note

Thanks -these are fine

Sent from my Venzon, Samsung Galazy smartphone

—memeee- Original messager--------

From: "Perlans, Paul (ODAG)" <Paul Pertans@nsdoj gov>
Date: 6/10/19 6:20 PM (GMT-07:00)

TC*: ':. (bt )T HCh (B) s uF)

Cc: Kenneth Hyle (QXCGNOIWON

Subject RE: Note
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Perkins, Paul (ODAG)

From: Perkins, Paul (ODAG)

Sent: Tuesday, June 11, 2019 8:45 AM

To: Bumham, James M. (CIV)

Subject: Today

Attachments: Alfternative Concept Memo to AG - Addendum to Protocol, ODAG edit

06.10.2019.docx; ADDENDUM TO BOP EXECUTION PROTOCOL - JUNE
2019_FINAL.docx; AG Memo Inmate Exhaustion 006, ODAG edit 06.09.2019.docx;
Decision Memo Concept_FINAL, ODAG edit 06.10.2019.docx

FYl1—These are the currentversions of the documents we will be discussing today.

Paul Perkins

Senior Counsel to the Deputy Attorney General
UnitedStates Department of justice

(202) 307-1045

Paul.Perkins@usdoj.gov
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Perkins, Paul (ODAG)

From: Perkins, Paul (ODAG)

Sent: Monday, June 10, 2019 3:58 PM

To: Shea, Timothy (OAG)

Ce: Washington, Tracy T (OAG)

Subject: Updated DP Package

Attachments: Alternative Concept Memo to AG - Addendum to Protacol, ODAG edit

06.10.2019.docx; Decision Memo Concept_FINAL, ODAG edit 06.10.2019.docx;
ADDENDUM TO BOP EXECUTION PROTOCOL - JUNE 2019 FINAL.docx; AG Memo
Inmate Exhaustion 006, ODAG edit 06.09.2019.docx

Tim,

I left a print-out version of these documentson your chair. The protocol memao has been bifurcated—let me
know your thoughts.

Thanks,
Paut

Paul Perkins

Senior Counsel tothe Deputy Attorney General
United States Department of justice

(202) 307-1045

Paul.Perkins@usdoj.gov

Document 1D: 0.7 4242.10783 001678-000192
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Perkins, Paul (ODAG)

From: Perkins, Paul (ODAG)

Sent: Monday, june 10, 2019 3:21 PM

To: Escalona, Prim F. (OLA)

Subject: RE: Memos

Attachments: Decision Memo Concept FINAL.docx

Isthiswhat you’re envisioring for the decision memo?

From: Escalona, Prim F.{OLA) <pfescalona@jmd.usdoj.gov>
Sent: Monday, June 10, 2019 12:58 PM

To: Perkins, Paul {ODAG) <pperkins@jmd.usdoj.gov>
Subject: Re: Memos

Yes, if I can find it.[[3XED .Let me do some digging.

Prim Escalona
202.353.5566

OnJun 10, 2013, at 12:53 PM, Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov> wrote:

Could you send an example of a[(§KE} I,
Thanks,
Paul

Paul Perkins

Senior Counsel tothe Deputy Attomey General
United States Department of justice

(202) 307-1045

Paul.Perkins@usdoj.gov

Document 1D: 0.7 4242.31660 001678-000200
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Shea, Timothy (OAG)

From: Shea, Timothy (OAG)

Sent: Monday, June 10, 2019 2:44PM

To: Washington, Tracy T (OAG)

Subject: FW: Death Penalty Documents - DRAFT

Attachments: AG Memo Inmate Exhaustion 006, ODAG edit 06.09.2019.docx; Memo to AG -

Addendum to Protocol - June 2019 007, ODAG edit 06.09.2019.docx; Risk of
Manutacturer Disclosure.docx; Talking Points-Questions

May2019_ FINAL v3.docx; Projected Sesuence - 06.docx; Day of Announcement -
Action Steps 004.docx

ppo

From: Perkins, Paul {ODAG) <pperkins@jmd.usdoj.gov>

Sent: Monday, June 10, 2013 12:53 PM

To: Kupec, Kerri {OPA) <kkupec@jmd.usdoj.gov>; Sutton, Sarah E. (OPA) <sesutton@jmd.usdoj.gov>;
Escalona, Prim F. (OLA) <pfescalona@jmd.usdoj.gov>

Cc: Shea, Timothy (OAG) <tshea@jmd.usdoj.gov>; Ellis, Corey F. {ODAG) <cfellis@jmd.usdoj.gov>
Subject: Death Penalty Documents - DRAFT

I’ve attached current DRAFT versions of the death penalty documents.

Thanks,
Paul

Paul Perkins

Senior Counsel to the Deputy Attorney General
United States Department of tustice

(202) 307-1845

Paul.Perkins@usdoj.gov
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Shea, Timothy (OAG)

From: Shea, Timothy {(OAG)

Sent: Sunday, June 9, 2019 8:35 PM

To: Washington, Tracy T (OAG)

Subject: Fwd:DP

Attachments: Risk of Manufacturer Disclosure.docx; ATTO0001.htm
Ppo

Sent from my iPhone
Begin forwarded message:

From: "Perkins, Paul (ODAG)" <pperkins @jmd.usdoj.gov>
Date: June 8, 2019 at 3:51:05 PM EDT

To: "Shea, Timothy (OAG)” <tshea @ jmd.usdoj.gov>
Subject: RE: DP

See attached.

-—--Original Message—---

From: Shea, Timothy (OAG) <tshea @ jmd.usdoj.gov>
Sent: Friday, June 7, 2019 12:28 AM

To: Perkins, Paul (ODAG) <pgerkins@ jmd.usdoj.gov>
Subject: DP

GEDIR(D) (5)

_,.

Tim

Sent from my iPhone

Document ID: 0.7 .4242.14129
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Kenneth Hyle

From: Kenneth Hyle

Sent: Friday, June 7, 2019 12:56 PM

To: BRI R Perkins, Paul [(ODAG)

Subject: RE: As discussed

Attachments: Memo to AG - Addendum to Protocol - June 2019 008.docx

Hello Paul - please see attached. [CIIC)] I E—
e s e e e S e e s
I | = available to discuss if you would fike- [CING

Thanks

>>> "Perkins, Paul (ODAG)" <PaulPerkins@usdoj.gov> 6/7/20199:59 AMr>>>
Please see the attached comments from the Civil Division.

(b) (5) ? 1 will be available this weekend to review future
versions.

Asyou know, we need a final signed version by Monday morning,

Thanks,
Paul

erom: N

Sent:rThursday, June 6, 2019 7:03 PM

To: Peckins, Paul (ODAG) <pperkins@jmd.usdoj.gov>
Cc:Kenneth Hyle [QEGCEOXHKS)
Subject: As discussed

Document ID: 0.7 .4242.28832 001678-000215
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Burnham, James M. (CIV)

From: Bumham, James M. {CIV)

Sent: Friday, June 7, 2019 9:54 AM

To: Shea, Timothy {OAG); Perkins, Paul (ODAG)

Subject: FW: Death Penatty Protocol and Scheduling

Attachments: Memo to AG - Addendum to Protocol - May 2019 + fpb.docx

Thoughts from our team.

From: Halainen, Daniel J. {CIV}

Sent: Friday, June 07, 2019 9:53 AM

To: Burnham, James M. (CIV}

Cc:Tyler,John {CIV)

Subject: RE: Death Penalty Protocol and Scheduling

James,

Attached are comments/suggestions on the memorandum from FPB.

Best,
Daniel

From: Burnham,James M. (CIV)

Sent: Thursday, June 06, 2019 2:14PM

To: Halainen, Daniel ). (CIV}

Cc:Tyler, John {CIV)

Subject: Re: Death Penalty Protocol and Scheduling

Much obliged

James Burnham

(b) (6)
OnJun 6, 20189, at 2:07 PM, Halainen, Daniel J. (CIV) wrote:

If we have anything, we will get it together ASAP.

From: Burnham, James M. {CIV)
Sent: Thursday, June 06, 2019 1:45 PM
To: Tyler, John (ClV) Halainen, Daniel J. (CiV)

Subject: Fwd: Death Penalty Protocol and Scheduling

Document 1D: 0.7 .4242.32179 001678-000221



Anything to add

James Burnham

Begin forwarded message:

From: "Shea, Timothy (OAG)" <tshea@jmd.usdo}.gov>
Date:June6,2019at 1:43:30 PMEDT

To: "Burnham, fames M. {CIV)"

Cc: "Perkins, Paul {ODAG)" <pperkins @|md.usdoj.gov>
Subject: Death Penalty Protocol and Scheduling

james:

(—

Thanks,

Tim

Document 1D: 0.7 4242.32179 001678-000222
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Shea, Timothy (OAG)

From: Shea, Timothy (OAG])

Sent: Friday, fune 7, 2019 7:49 AM
To: Perkins, Paul (ODAG)
Subject: Re: DP

. I should hear back today.

Tim

Sent from my iPhone

> On Jun 7, 2019, at 6:50 AM, Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov> wrote:
>

> I'll get onit.
Hugh is traveling beginning at 2pm.

>

>> OnJun 7, 2019, at 12:27 AM, Shea, Timothy (OAG) <tshea@jmd.usdoj.gov> wrote:

Duplicative Material
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From:

Sent: Thursday, June 6, 2019 7:03 PM

To: Paul Perkins

Ce: Kenneth Hyle

Subject: As discussed

Attachments: Memo to AG - Addendum to Protocol - June 2019 007.docx; AG Memo Inmate

Exhaustion 006.docx

Document ID: 0.7.4242.25428 001678-000229



Hovakimian, Patrick (ODAG)

From: Hovakimian, Patrick (ODAG)
Sent: Thursday, June 6, 2019 5:20 PM
To: Perkins, Paul (ODAG)

Cc: O'Callaghan, Edward C. (ODAG)
Subject: Re: DP rollout

Thanks. We're on for tomorrow afternoon with DAG to discuss. Thanks for the read ahead.[B}XE)]
Patrick Hovakimian

> 0nJun 6, 2019, at 5:18 PM, Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov> wrote:
>

> Tim reported that the AG has decided to hold a briefing on Monday or Tuesday in order to decide:
e = ——
e e e R e e 7 |

>

> ——QOriginal Message-----

> From: O'Callaghan, Edward C. (ODAG) <ecocallaghan@jmd.usdoj.gov>

> Sent: Thursday, June 6, 2019 1:28 PM

> To: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>; Hovakimian, Patrick (ODAG)
<phovakimian4 @ jmd.usdoj.gov>

> Subject: RE: DP rollout

>

> Ok. Please update us asreal time as possible. Is the answer to the question below yes?
>

> Edward C. O’Callaghan

>
> -——-Qriginal Message-—--

> From: Perkins, Paul (ODAG) <pperkins@ jmd.usdoj.gov>

> Sent: Thursday, June 6, 2019 10:44 AM

> To: Hovakimian, Patrick (ODAG) <phovakimian4@ jmd.usdoj.gov>; O'Callaghan, Edward C. (ODAG)
<ecocallaghan@jmd.usdoj.gov>

> Subject: FW: DP rollout

>

> FYSA -- 1 am planning t o discuss with OAG and will provide more details as they arrive.
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>
> -——Original Message-——
> From: DuCharme, Seth {OAG) <sducharme® jmd.usdoj.gov>
> Sent: Thursday, June 6, 2019 10:35 AM
> To: Shea, Timothy (OAG) <tshea@jmd.usdoj.gov>; Perkins, Paul {ODAG)
<pperkins@ jmd.usdoj.gov>
> Subject: DProllout
>
>
(b) (5) , is that doable?
>
> Sent from my iPhone
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Suero, Maya A. (ODAG)

From:
Sent:
To:

Ce:
Subject:

Thank you.

Maya Suero

Special Assistant

Suero, Maya A. (ODAG)

Thursday, June 6, 2019 5:19 PM

Perkins, Paul (ODAG}; Hovakimian, Patrick (ODAG)
Ellis, Corey F. (ODAG)

RE: DAG Read-Ahead for DP Protocol Meeting

Office of the Deputy Attorney General

Phone: 202-514-2101

From: Perkins, Paul {ODAG) <pperkins@]md.usdoj.gov>
Sent: Thursday, June 6, 20194:33 PM

To: Suero, Maya A. (ODAG) <masuero@jmd.usdoj.gov>; Hovakimian, Patrick (ODAG)

<phovakimian4@jmd.usdoj.gov>
Cc:Ellis, Corey F. {(ODAG) <cfellis@jmd.usdg.gov>
Subject: DAG Read-Ahead for DP Protocol Meeting

I've attached a read-ahead for the DP Protocol meeting with the DAG tomorrow. Let me know if this doesn’t

work.

Thanks,
Paul

Pauf Perkins

Senior Counsel to the Deputy Attorney Generaj
United States Department of Justice

{202) 307-1045

Paul.Perkins@usdoj.gov
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Gannon, Curtis E. (OLC)

From:
Sent:
To:

Ce:
Subject:

Paul,

Thanks,

Curtis

Gannon, Curtis E. (OLC)

Thursday, June 6, 2019 4:25 PM

Perkins, Paul (ODAG)

O’Callaghan, Edward C. (ODAG]); Shea, Timothy (OAG)
RE: BOP Execution Protocol & Scheduling Memo

From: Perkins, Paul {ODAG) <pperkins@jmd.usdoj.gov>
Sent: Thursday, June 6, 2019 1:53 PM
To: Gannon, CuttisE. {OLC) >

Cc: O'Callaghan, Edward C. (ODAG) <ecocallaghan@ jmd.usdoj.gov>; Shea, Timothy (OAG)

<tshea@jmd.usdoj.gov>
Subject: BOP Execution Protocol &Scheduling Memo

Curtis,

Thanksfor speaking just now. As discussed, please review the attached documents an

Thanks,
Paul

Paul Perkins

Senior Counsel to the Deputy Attorney General
United States Department of Justice

{202) 307 1045

Paul.Perkins@usdo].gov
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Shea, Timothy (OAG)

From: Shea, Timothy (OAG)

Sent: Thursday, June 6, 2019 1:57 PM

To: Liu, Jessie (USADC)

Subject: DP Protocol

Attachments: ADDENDUM TO BOP EXECUTION PROTOCOL

PENT@®BARBITAL_1_March2019.pdf; Memo to AG - Addendum to Protocol -
DRAFT - 06.06.2019.docx

Jessie: As discussed, please see attached the DRAFT documents under consideration. [(sJN¢))

Tim

From: Perkins, Paul {ODAG) <pperkins@jmd.usdoj.gov>
Sent: Thursday, June 6, 2019 1:53 PM

To: Shea, Timothy (OAG) <tshea@jmd.usdoj.gov>
Subject: Documents for DC-USAQO

Attached.

Paul Perkins

Senior Counsel tothe Deputy Attorney General
United States Department of Justice

{202) 307-1045

Paul.Perkins@usdoj.gov.
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Perkins, Paul (ODAG)

From: Perkins, Pau! (ODAG)

Sent: Monday, June 3, 2019 3:38 PM

To: Burmmham, James M. (CIV)

Subject: BOP Execution Protocol Memo

Attachments: Memo to AG - Addendum to Protocol - May 2019 - 007.docx

This is the latest iteration of the DRAFT BOP Execution Protocol memo. |iiﬁ—
Thanks,

Paul

Paul Perkins

Senior Counsel to the Deputy Attorney General
United States Depattment of Justice

(202) 3071045

Paul.Perkins@usdoj.gov
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Perkins, Paul (ODAG)

From: Perkins, Paul (ODAG)

Sent: Tuesday, May 21, 2019 2:00 PM

To: Leeman, Gabrielle {(ODAG)

Subject: Binder

Attachments: Memo to AG - Addendum to Protocol - May 2019 - 007.docx; BOP Death Penalty

Protocol Litigation Risk 2019-03-27.pdf; Procedural Postures 051619.xlsx; 00-
TOC Execution Process and Procedure - DRAFT - 03.27.19.DOCX; 08a-Procedural
Postures Memorandum, 2019.03.27 - DRAFT.docx

Paul Perkins

Senior Counsel tothe Deputy Attorney General
United States Department of Justice

(202) 307-1045

Paul.Perkins @usdoj.gov
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Kenneth Hyle

From: Kenneth Hyle

Sent: Wednesday, May 8, 2019 8:39 PM

To: Perkins, Paul {ODAG)

ce:

Subject: RE: Protocol Memo

Attachments: Memo to AG - Addendum to Protocol - May 2019 - 007.docx

Thanks - the attached version accemts all chanees,

>>> "Perkins, Paul (ODAG)" <Paul.Perkins@usdoj gov> 5/8/201% 5:10 PM > >>
V've attached an updated revised version. If DAG nominee Rosen is not yet confirmed, you will need to change
to: THE ACTING DEPUTY ATTORNEY GENERAL.

From: Kenneth Hyle
Sent: Friday, May 3, 20194:47PM
To: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>

(b)Y, (d}FKCY. (247 4F)

Subject: RE: Protocol Memo

Edits are fine - thanks Paul. Have a good weekend-

>>> "Perkins, Paul (ODAG)" <PaulPerkins @usdopgov> 5/3/201% 4:42 PM >>>
I've attached a version of this document with several edits in redline.

From: Kenneth Hyle

Sent: Friday, May 3, 20194:32 PM

To: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>
Cc | ]

Subject: Re: Protocol Memo

oe] |

Sent from my Venzon. Samsung Galaxy smartphone

-------- Original message --------

From: "Perluns. Paul (ODAG)" <Paul Perkins@usdojgov>
Date: 5/3/19 4:26 PM (GMT-05:00)

To: Kenneth Hyle

CC_ (b (Fd. [B) TR iH7T KF)

Subject: RE: Protocol Memo
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>>> "Perlams, Panl(ODAG)" 05/03/2019 16:26 >>>
ts the Addendum the only attachment?

From: Kenneth Hyle [(SIGNOKNI®)
Sent: Frlday, May 3, 2019 3:34PM
R EN DIGNOIGTENBIGIE: Perkins, Paul (ODAG) <pperkins @jmd.usdo].gov>

Sub ject. Protocol Memo

Per our discussion - please see attached. Thanks-
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Kenneth Hyle

From: Kenneth Hyle

Sent: Monday, April 29, 2019 4:23 PM

To: Paul Perkins

Ce:

Subject: Requested information

Attachments: Memo to AG - Addendum to Protocol - April 2019 - 004.docx; Exhausted Facts.docx

Hello Paul - per our discussion, attached is the iatest version of the documents. f you need anything furtheraplease
let us know,

Ken

Ken Hyle

Assistant Director/General Counsel
Federal Bureau of Prisons

Office of General Counsel

320 First Street, NW

Washington, DC 20534

(02 RIRERIES phene

(202) 307-2995 fax
ISUEIH (D) (6), (b} (7XC)

SENSITIVE/PRIVILEGED COMMUNICATION

The information contained in this electronic message and any and all accompanying documents constitutes sensitive
information. This infermation is the property of the U.S. Department of Justice.

If you are not the intended recipient of this information, any disclosure, cepying, distribution, or the taking of any action
in reliance on this information is strictly prohibited. Ifyou received this message in error, please notify us immediatety
at the abeve number to make arrangements fer its return te us.
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DuCharme, Seth (DAG)

From: DuCharme, Seth (OAG)

Sent: Wednesday, April 24,2019 6:50PM
To: Perkins, Pau! (ODAG)

Subject: Re: DP Protocol

(b) (6)

Sent from my iPhone

On Apr 24, 2019, at 6:12 PM, Perkins, Paul (ODAG) <pperkins @ jmd.usdoj.gov> wrote:

What’s your number?

On Apr 24, 2019, at 5:56 PM, DuCharme, Seth (OAG) <sducharme @jmd.usdoj.gov> wrote:

How’s 8:45 tomorrow or any time between now and 7pm?

From: Perkins, Paul {ODAG) <pperkins @ jmd.usdoj.gov>
Sent: Wednesday, April 24, 2019 4:36 PM

To: DuCharme, Seth (OAG) <sducharme @jmd.usdo{.gov>
Subject: RE: DP Protocol

We should discuss. When are you available?

From: DuCharme, Seth {OAG) <sducharme@jmd.usdoj.gov>
Sent: Wednesday, April 24, 2019 2:35 PM

To: Perkins, Paul {(ODAG) <pperkins @jmd.usdoj.gov>
Subject: RE: DP Protocol

Anything we can dotospeeditup?

From: Perkins, Paul {ODAG) <pperkins@jmd.usdoj.gov>
Sent: Wednesday, April 24, 2019 2:30 PM

To: DuCharme, Seth {OAG) <sducharme@jmd.usdoj.gov>
Subject: Re: DP Protocol

I can give you afuller update

On Apr 24, 2019, at 2:28 PM, DuCharme, Seth {OAG) <sducharme@ jmd.usdoj.gov>
wrote:

When doyou think we can announce

Thamlsr
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[N RI-11).%1

Seth D. DuCharme
Counselor tothe Attorney General
U.S. Department of Justice
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From:
Sent: Monday, April 8, 2015 4:58 PM

To: Perkins, Paul (ODAG)
Subject: RE: Update -

10-4, Hope to have information tomorrow - may not be until after your meeting, but I'll keep you posted.

>>> "Perkins, Paul (ODAG)" <Paul.Perkins@usdoj.gov> 4/8/2019 4:51 PM > >>
Thanks ||l °'ease keep me updated.

From 5 RRNGE

Sent: Monday, April 8, 2019 4:28 PM
To: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>
Subject: Update -

Duplicative Material

001678-000310
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Antell, Kira M. {OLA)

From: Antell, Kira M. (OLA)

Sent: Thursday, April 4, 2019 9:12 AM

To: Perkins, Pau! (ODAG)

Cc: Levi, William (OAG}); DuCharme, Seth {OAG); Sutton, Thomas D. {OLA)
Subject: RE: BOP / Federal Supply of Lethal Injection Drugs

Thanks Paul.

From: Perkins, Paul {ODAG) <pperkins@jmd.usdoj.gov>

Sent: Thursday, April 4, 2019 8:36 AM

To: Antell, Kira M. (OLA) <kimantell@jmd.usdoj.gov>

Cc: Levi, William (OAG) <wlevi@jmd.usdoj.gov>; DuCharme, Seth (OAG) <sducharme@jmd.usdoj.gov>;
Sutton, Thomas D. (OLA) <tdsutton@jmd.usdoj.gov>

Subject: RE: BOP / Federal Supply of Lethal Injection Drugs

We are fine with the revised response.

Thanks,
Paut

From: Antell, Xira M. (OLA) <kimantell@jmd.usdoj.gov>

Sent: Monday, April 1, 2019 4:02 PM

To: Perkins, Paul {ODAG) <pperkins@jmd.usdoj.gov>

Cc: Levi, William (OAG) <wievi @]md.usdoj.gov>; DuCharme, Seth {OAG) <sducharme @)md.usdoj.gov>;
Sutton, Thomas D. (OLA) <tdsutton@jmd.usdoj.gov>

Subject: RE: BOP/ FederalSupply of Lethal Injection Drugs

Good afternoon,

BOP has revised their draft response to this inquiry. Pleaselet us know how you'd like to proceed.

BOP REVISED DRAFT
(b) ()

From: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>

Sent: Monday, April 1,20191:34 PM

To: Antell, Kira M. (OLA) <kimantell@jmd.usdoj.gov>

Cc: Levi, William (OAG) <wlevi @jmd.usdoj.gov> DuCharme, Seth (OAG) <sducharme @ jmd.usdoj.gov>;
Sutton, Thomas D. (OLA) <tdsutton@jmd.usdoj.gov>

Subject: Re: BOP/ Federal Supply of Lethal Injection Drugs

We should discuss.
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On Apr 1, 2019, at 1:33 #M, Antell, Kira M. {OLA) <kimantell@jmd.usdoj.gov> wrote:

BOP offered additional information
Let us know if you'd
like to see the additional language.

From: Levi, William {OAG) <wlevi@|md.usdoj.gov>

Sent: Monday, April 1, 2015 1:32 PV

To:dutton, Thomas D. (OLA) <tdsutton @jmd.usdo).gov>; DuCharme, Seth (OAG)
<sducharme@jmd.usdoj.gov>

Cc: Perkins, Paul (ODAG) <pperkins @ jmd.usdoj.gov>; Antell, Kira M. {OLA)
<kimantell@jmd.usdo).gov>

Subject: Re: BOP/ Federal Supply of Lethal Injection Drugs

Adding Seth.
On Apr1, 2019, at 1:31 PM, Sutton, Thomas D. (OLA) <tdsutton@jmd .usdoj.gov> wrote:
Good afternoon faul and Will,

A staffer from the office of Rep. Witliam Timmons (SC-4) has asked about the
Federal supply of drugs used by the Bureau of Prisons to carry out the death
penalty through lethal injection.

Specifically, they ask: 1.Does the Federal Government have the *cocktail”? 2.
Could they transfer it to states under existing law? 3. If not, why not (i.e. policy,
statutoty, or regulatory based reason)?

BAOP provided this response:

Do you have any concerns with providing the response back to Rep. Timmons’s
office?

Thankyou.

Tom

Thomas Sutton
Attomey Advisor

Oflice ofLesislative Affaits
Department of Justice
office: 202-353-0088
ST (D) (6)
Thomas sdaj.gos
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OuCharme, Seth (OAG)

From: DuCharme, Seth (OAG)

Sent: Tuesday, Aprif 2, 2019 10:01 PM

To: Perkins, Paul (CDAG)

Cc: Levi, William (OAG)

Subject: Re: BOPd Federal Supply of Lethal Injection Drugs

Fine with me

Sent from my iPhone

Cn Agr 2, 2019, at 8:27 PM, Perkins, Paul (CDAG) < sdoj.gov> wrote:

Do you all agree withthisresponse? Seems finetome.

Duplicative Material
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Perkins, Paul (ODAG)

From: Perkins, Paul (ODAG)

Sent: Thursday, March 28, 2019 9:10 AM

To: Suero, Maya A. (ODAG); Ellis, Corey F. (ODAG); Peterson, Andrew (ODAG)
Subject: RE: Updated Documents for Execution Process and Procedure Binder
Attachments: 06-BOP Death Penalty Protocol Litigation Risk 2019-03-27.pdf

(b) (5) . If possible, this should be switchedin the
DAG and Ed's binders.

Thanks,

Paul

From: Suero, Maya A. (ODAG) <masuero@jmd.usdoj.gov>

Sent: Wednesday, March 27,2019 4:37 PM

To: Perkins, Paul { ODAG) <pperkins@jmd.usdoj.gov>; Ellis, Corey f. {ODAG) <cfellis@jmd.usdoj.gov>;
Peterson, Andrew (OD AG) <anpeterson@jmd.usdoj.gov>

Subject: RE: Updated Documents for Execution Process and Procedure Binder

Thank you. We‘il have them updated.

Maya Suero

Special Assistant

Office of the Deputy Attorney General
Phone: 202-514-2101

From: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>

Sent: Wednesday, March 27, 20194:13 PM

To: Suero, Maya A. (ODAG) <masuero@jmd.usdoj.gov>; Ellis, Corey F. (ODAG) <cfellis@jmd.usdoj.gov>;
Peterson, Andrew {ODAG) <anpeterson@ jmd.usdoj.gov>

Subject: Updated Documents for ExecutionProcess and Procedure Binder

The DAG and Ed received an Execution Process and Procedure binder last week. | have attached anumber of
updated versions of the documents in that binder {EJE}

Thanks,
Paut

Paul Perkins

Counsel to the Deputy Attorney General
United States Department of Justice
(202) 307-1045

Paut.Perkins @usdoj.gov
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Suero, Maya A. (ODAG)

From:
Sent:
To:
Subject:

Thank you

Maya Suero

Special Assistant

Suero, Maya A. (ODAG)

Thursday, March 28, 2019 8:44 AM

Perkins, Paul (ODAG)

RE: Agenda for Death Penalty Update Meeting

Office ofthe Deputy Attorney General

Phone: 202-514-2101

From: Perkins, Paul {ODAG) <pperkins@jmd.usdoj.gov>
Sent: Wednesday, March 27, 2019 5:50 PM

To: Suero, Maya A. (ODAG) <masuero@jmd.usdoj.gov>
Cc:Ellis, Corey F. (ODAG) <cfellis@jmd.usdoj.gov>; Peterson, Andrew {ODAG) <anpeterson@jmd.usdoj.gov>
Subject: Agenda for Death Penalty Update Meeting

Maya,

I’ve attached the agenda for tomorrow’s death penalty update meeting with the DAG. (Corey and Andy, let
me know if you have any revisions.)

Thanks,
Paul

Paul Perkins

Counsel to the Deputy Attorney General
United States Depar tment of Sustice

(202) 307-1045

Paul.Perkins@usdo].gov
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Otus85, AG (OAG)

From: Otus8S, AG (OAG)
Sent: Wednesday, March 27, 2019 2:14 PM
To: AGPD; Calendar, AG85 (OAG); Watson, Theresa (OAG); Rabbitt, Brian (OAG);

DuCharme, Seth (OAG); Moran, John (OAG); Ellis, Corey F. (ODAG]); Levi, Wiltiam
(OAG); Perkins, Paul (ODAG); Rosenstein, Rod {ODAG); Hurwitz, Hugh (B OP);
REERERERIRE: Hyle, Kenneth (BOP); Rybicki, David (CRM); Shumate, Brett
A. (CIV)

Subject: Meeting: Execution Process and Procedure

POC: Seth DuCharme
Attendees- Brian Rabbitt, Seth BuCharme, John Moran, Will Levi, DAG Rosenstein, Corey Elis, Paul Perkins, Hugh Hurwitz, EEERSEAS SR

Ken Hyle, David Rybicki, Brett Shumate
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Levi, William (OAG)

From: Levi, William (OAG}

Sent: Wednesday, March 27, 2019 2:14 PM

To: Watson, Theresa (OAG); Bryant, Errical (OAG)
Subject: RE: Protocol Memo (revision)

From: Watson, Theresa (OAG) <twatson@jmd.usdoj.gov>

Sent: Wednesday, March 27, 2019 2:12 PM

To: Levi, William {OAG) <wlevi@jmd.usdoj.gov>; Bryant, Errical (OAG) <ebryant@jmd.usdoj.gov>
Subject: RE: Protocol Memoa {revision)

Adding now.

From: Levi, William (OAG) <w!evi@}md.usdoj.gov>
Sent: Wednesday, March 27, 2019 2:08 PM

To: Btyant, Errical (OAG) <ebryant@ jmd.usdoj.gov>
Cc: Watson, Theresa (OAG) <twatson@jmd.usdoj.gov>
Subject: RE: Protocol Memo {revision)

Adding Theresa too

From: Levi, William (OAG)

Sent: Wednesday, March 27, 2019 1:58 PM

To: Bryant, Errical (OAG) <ebryant@imd.usdoj.gov>
Subject: FW: Protocol Memo (revision)

Did we goahead and add these folks? Thanks!!

From: Perkins, Paul (ODAG) <pperkins@ jmd.usdoj.gov>
Sent: Wednesday, March 27,2019d:55 PM

To: Levi, William (OAG) <wlevi@jmd.usdoj.gov>
Subject: Re: Protocol Memo { revision)

Any word on whether these people will be invited? BOP 1s trving to manage thetr schedules for tomotroww.
On Mar 26, 2019, at 11:07 PM, Levi. Wiliam (@AG) <wlevi@ mmd usdoj. gov> wrote:
Sounds good to me. Errical. can you please add the below to the Thursday meeting please?
®n Mar 26. 2019. at 8:18 PM. Perkins. Paul (@DAG) <pperhins@ jmd usdojggov> wrote:
Asdiscussed, t believe it would benefit Thursday’'s meeting to include the
foflowing additional people (we areall meeting with the DAG earlierin the day to
review the issues). These are the subject matter expects, and | believe they could

assist in resolving the outstanding issues.
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® Hugh Hurwitz, Acting Dtrector, BOP
LA (b) (6), (b) (7XC), (b) (7XF)

® Ken Hyle, General Counsel, BOP

® David Rybicki, DAAG, CRM

e Brett Shumate, DAAG, CIV

Let me know if you would {ike to discuss.

Tharnks,
Paul

From: DuCharme, Seth {OAG) <sducharme@jmd.usdoj.gov>

Sent: Tuesday, March 26, 2019r11:02A M

To: Perkins, Paul {ODAG) <pperkins@jmd.usdoj.gov>; Levi, William { OAG}
<wlevi@jmd.usdoj.gov>

Subject: RE: Protocol Memo (revision)

Thanks

From: Perkins, Paul {ODAG) <p perkins@jmd.usdoj.gov>

Sent: Tuesday, March 26, 2019 10:55 AM

To: DuCharme, Seth (OAG) <sducharme @ jmd.usdoj.gov > tevi, William (OAG)
<wlevi@jmd.usdoj.gov>

Subject: FW: Protocol Memo (revision)

FYl —Here’s aslightly revised version of BOP’s draft Memo tothe AG. [(JE)]

From: @), b 7XC). B 7XFY(D) (6), (b) (7)(C), {b) (7)

Sent: Monday, March 25, 2018 5:12 PM

To: Perkins, Paul {ODAG) <pperkins @imd.usdoj.gov>

Cc: Hugh Hurwitz [(SEEGRBOIWIE) : Kenneth Hyle (DICGERIGIS)
Subject: Protocol Memo {revision}

Paul

Revised versian below. Thank you.
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Perkins, Paul (ODAG)

From: Perkins, Paul (ODAG)

Sent: Tuesday, March 26, 2019 5:57 PM

To: DuCharme, Seth (OAG); Levi, William {OAG)

Subject: FW: Litigation risk memorandum

Attachments: BOP Death Penalty Protocol Litigation Risk 2019-03-26.pdf
FYI

From: Shumate, Brett A. (CIV) [{s}K(5)]

Sent: Tuesday, March 26, 2019 4:35 PM
To: Perkins, Paul {ODAG) <pperkins@jmd.usdoj.gov>

Cc: Haas, Alex {CIV) [(s)X(3)] Levi, William {OAG)<wlevi@jmd.usdoj.gov>; Hunt, Jody
(el (b) (6)

Subject: RE: Litigation risk memorandum

Paul,

Attached 1s 2 revised memorandum addressing the issues raised below m a nets Section III, on pages 6 to
8.

Thanks,
Brett
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DuCharme, Seth (OAG)

From: DuCharme, Seth (OAG)

Sent: Tuesday, March 26, 2019 5:16 PM

To: Watson, Theresa (OAG); Levi, William (OAG)

Cc: Jackson, Wykema C. (OAG); Washington, Tracy T (OAG); Stepney, LaKisha L.
(OAG]); Rabbitt, Brian (OAG)

Subject: RE: AG Briefing Materials for Thursday, March 28, 2019

Attachments: Memo to AG - Addendum to Protocol - March 2019 - Suggested Edits from CIV-EP
CLEAN.docx

Theresa, attached is the latest version of the draft BOP policy that I mentioned, if Iget arevised version
tomorrow I will send italong as soon asit comes in.

{’ll also getan agenda from John Cronan and talk toWill about any prep materials we may haveforthe
Appellate Chiefs Working Group.

Talk toyou soon.

From: Watson, Theresa {(OAG) <twatson@jmd.usdoj.gov>

Sent:Tuesday, March 26, 2019 4:36 PM

To: Levi, William {OAG) <wlevi@jmd.usdoj.gov>; DuCharme, Seth {OAG) <sducharme@ jmd.usdoj.gov>;
Kupec, Kerri {OPA) <kkupec@jmd.usdoj.gov>; Bissex, Rachel (OAG) <rbissex@jmd.usdoj.gov>

Cc: Bryant, Errical {OAG) <ebryant@jmd.usdoj.gov>; tackson, Wykema C. (OAG) <wcjackson@ jmd.usdoj.gov>;
Bissex, Rachel (OAG) <rbissex@jmd.usdoj.gov>; Washington, Tracy T (OAG) <twashington@jmd.usdoj.gov>;
Stepney, LaKisha L. (OAG}) <lIstepney@ jmd.usdoj.gov>

Subject: AG Briefing Materials for Thursday, March 28, 2019

Importance: High

You are listed as the POC for the events listed below on the A/AG’s schedule for Thursday, and we
are expecting briefing materials from you. Please send an email with a copy of vour complete_
package, (including tabs if appropriate, by 4:00 pm. tomorrow, so that we can prepare the binder. If
vou do not have any materials, or if you have a separate binder, please reply to this message so that
we know not to include them in our table of contents. Thanks.

IF YOU DO NOTHAVE MATERIAILS, PLEASE LET US KNOW.

WillLevi
*Prep-Remarks: WH First Step Act Celebration (Draft Remarks)
* Mgeting; First Step Act (materials received)

Seth DuCharme

*Attorney General’s Advisory Committee -Appellate Chief’s Working Group
*Montbly Briefing: Criminal Division (Agenda)

*Meeting: Execution Process and Procedure

Kerri Kupec
*OPA Meetino (Avenda)

Document 1D: 0.7.4242.16853 001678-000373


mailto:llstepney@jmd.usdoj.gov
mailto:twashington@jmd.usdoj.gov
mailto:rbissex@jmd.usdoj.gov
mailto:wcjackson@jmd.usdoj.gov
mailto:ebryant@jmd.usdoj.gov
mailto:rbissex@Jmd.usdoj.gov
mailto:kkupec@jmd.usdoj.gov
mailto:sducharme@jmd.usdoj.gov
mailto:wlevi@jmd.usdoj.gov
mailto:twatson@jmd.usdoJ.gov

T T T T R

Racbel Bissex.
*PREP: Fireside Chat w/Cavanangh Cooncil and President’s Circle

Document 1D: 0.7 4242.16853 001678-000374



8ryant, Errical (OAG)

From: Bryant, Errical (OAG)

Sent: Monday, March 25, 2019 11:43 AM

To: Levi, William (OAG); Morrissey, Brian (OAG)

Ce: Watson, Theresa (OAG)

Subject: FW: AG Briefing Materials for Monday, March 25, 2019

Attachments: Memo to AG - Addendum to Protocol - March 2019 - Alternate - DRAFT.pdf;

ADDENDUM YO BOP EXECUTION PROTOCOL
PENTOBARBITAL 1 March2019.pdf; BOP Death Penalty Protocol Litigation Risk
2019-03-15.pdf; NYN.docx; Background Paper - Domestic Terrorism.pdf; CT.docx;
Rahim CoP Facts DRAFTv2.docx; 2 Rahim AG CoP DRAFT 20190222.docx

Please note the update on the attendees for the Qualcomm Meeting

Cutside Attendees: Denald Rosenberg, Nathan Tibbits, Laurie Seif and James Rilf

From: Levi, William { OAG) <wlevi@jmd.usdoj.gov>

Sent: Friday, March 22, 2019 2:05 PM

To: Watson, Theresa {OAG) <twatson@]jmd.usdoj.gov>

Cc: Bissex, Rachel (OAG) <rbissex@jmd.usdoj.gov>; Bryant, Errical {OAG) <ebryant@jmd.usdoj.gov>;
Washington, TracyT {OAG) <twashington@]jmd.usdoj.gov>; Jackson, Wykema C. (OAG)
<wcjackson@jmd.usdoj.gov>; Stepney, LaKisha L (OAG) <llstepney@jmd.usdoj.gov>

Subject: RE: AG Briefing Materials for Monday, March 25, 201%

Please see attached. {The lasttwo documents are actually for the first meeting, EDVA Case Update). Thanks!

From: Watson, Theresa (OAG} <twatson@ jmd.usdo].gov>

Sent: Friday, March 22,2019 12:43 PM

To: Levi, William {OAG) <wlevi@jmd.usdoj.gov>; Morrissey, Brian {OAG) <bmosrissey@jmd.usdoj.gov>
Cc: Bissex, Rachel {OAG) <rbissex @ jmd.usdoj.gov>; Bryant, Errical (OAG) <ebryant@imd.usdoj.gov>;
Washington, Tracy T {OAG) <twashington@ jmd.usdoj.gov>; Jackson, Wykema C. {OAG)
<wcjackson@jmd.usdoj.gov>; Stepney, LaKisha L. {OAG) <llstepney @]md.usdoj.gov>

Subject: AG Briefing Materials for Monday, March 25, 2019

Importance: High

Yon are listed as the POC for the events listed below on the A/AG’s schedule for Monday, and we
are expecting briefing materials from vou. Please send an email with a copy of vour complete_
package. (including tabs if appropriate, by 4:00 pm. todav, so that we can prepare the binder. If you
do not have any materials, or if vou have a separate binder, please reply to this message so that we
kuow oot to include them in our table of contents. Thanks.

IF YOU DO NOT HAVE MATERIALS, PLEASE LET US KNOW.

Will Levi

*EDVA Case Update

*Meeting: Hugh Hurwitz, Acting Director of BOP
*Meet/Greet: USA Jobn Durbam, Connecticut
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*Meet/Greet: USA Grant Jaquith, (ND-NY)

*Briefing: Domestic Terrorism

Brian Morrissey
*Qualcomm Meeting
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Perkins, Paul (ODAG)

From: Perkins, Paul (ODAG)

Sent: Monday, March 18, 2019 4:35 PM

To: Levi, William (OAG)

Subject: RE: Information as requested

Attachments: Agency Compounding Capacityd Talking Points - FINAL.docx
(b) (5) Let me know if you want to discuss.

From: Levi, William {(OAG) <wlevi@]jmd.usdoj.gov>
Sent: Friday, March 15, 2019 8:16 PM

To: Perkins, Paul {ODAG) <pperkins@jmd.usdoj.gov>
Subject: Re: Information as regquested

Thanks for this. (b) (5) Looleng

forward to discussing on Monday.

On Mar 15, 2019, at 1:19 PM, Pertans, Paul (ODAG) <pperkins @ mmd usdoj gov> wrote:

FYl—Let m eknow when you wantto discuss.

From: DEERRROIONC

Sent: Friday, March 15, 2019 3:57 AM
To:Perkins, Paul {(ODAG) < d gOv>
cc:Hugh Hurwitz [(SRGCI R IEAI(®)]

Subject: information as requested

D) (5

Panl -
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Perkins, Paul (ODAG)

From: Perkins, Paul (ODAG)

Sent: Saturday, March 16, 2019 1:40 PM

To: Levi, William (OAG)

Subject: RE: information as requested

Attachments: BOP Death Penalty Protocol Litigation Risk 2019-03-15.pdf

from: Levi, William (OAG) <wlevi@jmd.usdoj.gov>
Sent: Friday, March 15, 2019 8:16 PM

To: Perkins, Paul {ODAG) <pperkins@jmd.usdoj.gov>
Subject: Re: Information as requested

Duplicative Records

001678-000407
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From:

Sent: Friday, March 15, 2019 9:39 PM
To: Paul Perkins

Ce: Hugh Hurwitz

Subject: Re: Information as requested

I'll see what | can specifically find out.

Original message
From: "Perkins, Paul (ODAG)" <Paul.Perkins@usdoj.gov>
Date: 3/15/19 20:45 (GMT 05:00)

(b} (8). {b] 7L, (b} TYiF

Cc: Hugh Hurwitz
Subject: Re: Information as requested

>>> “Perkms. Paul

() (8. (B) (THCH {B) (THF)

On Mar 15, 2018, at 9:57 AM, lwrote:

Duplicative Records
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Shumate, Brett A. (CIV)

From: Shumate, Brett A. (CIV)

Sent: Friday, March 15, 2019 2:47 PM

To: Perkins, Paul (ODAG)

Cc: Hunt, Jody (CIV); Haas, Alex (CIV)

Subject: Litigation risk memorandum

Attachments: BOP Death Penalty Protocol Litigation Risk 2019-03-15.pdf

Please see the attached memorandum.

Biett A Shumate
Deputy Assistant Attorney General
Civil Division, Federal Programs Branch

(b) (6)

Document 1D: 0.7 .4242.25594 001678-000409



Leeman, Gabrielle (ODAG)

From: Leeman, Gabrielle (ODAG)

Sent: Thursday, March 14, 2019 9:24 AM

To: Perkins, Paul (ODAG)

Ce: Heane, Kristen (ODAG)

Subject: RE: AG Binder re: BOP Execution Protocol

Attachments: ii_ TOC.DOCX; Cover Sheet.docx; BOP Execution Protocol Meeting  3.15.19.docx

Ofcourse, see attached! FYl, | added an exfra tabto the table of contents toaccountforthe cover memo
you‘re drafting.

From: Perkins, Paul {(ODAG) <pperkins@jmd.usdoj.gov>
Sent: Thursday, March 14, 2019 8:53 AM

To: Leeman, Gabrielle {(ODAG} <gleeman@jmd.usdoj.gov>
Cc: Heane, Kristen {(ODAG) <kheane@jmd.usdoj.gov>
Subject: RE: AG Binder re: BOP Execution Protocol

(b) (5)

Can you also prepare a table of contents and cover-page memo? I'll draft the substantive text. We will want
abinder forthe AG, DAG, Will Levi, Corey, and me.

At this point,

Thanks,
Paul

From: Leeman, Gabrielle {ODAG) <gleeman@imd.usdojgov>
Sent: Thursday, March 14, 20198:36 AM

To: Perkins, Paul {ODAG) <pperkins@|md.usdoj.gov>

Cc: Heane, Kristen {ODAG) <kheane@jmd.usdoj.gov>
Subject: AG Binderre: BOP Execution Protocol

Hi Paul,

I just wanted to follow up on the AG binder project we discussed the other day.

Also, please let us know how many binders you will need, and we’ll start putting them together today.

Thanks,
Gabi

Document 1D: 0.7 4242.27581 001678-000410


mailto:kheane@jmd.usdoj.gov
mailto:pperkins@jmd.usdoj.gov
mailto:gleeman@jmd.usdoj.gov
mailto:kheane@jmd.usdoj.goV
mailto:gleeman@jmd.usdoj.gov
mailto:pperkins@jmd.usdoj.gov

Perkins, Paul (ODAG)

From: Perkins, Paul (ODAG)

Sent: Tuesday, March 12, 2019 2:22 PM

To: Heane, Kristen (ODAG); Leeman, Gabrielle (ODAG)

Subject: AG'’s Binder

Attachments: Memo to AG - Addendum to Protocol - March 2019 - Alternate - DRAFT.pdf;

ADDENDUM TO BOP EXECUTION PROTOCOL PENTOBARBITAL_1_March2019.pdf

This is the first tab.

Paul Perkins

Counsel to the Deputy Attorney General
United States Department of justice
{202) 307-1045

Paul.Perkins @usdoj.gaov
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Levi, William (OAG)

From: Levi, William (OAG)

Sent: Tuesday, March 12, 2019 11:28 AM

To: Ellis, Corey F. (ODAG]); Perkins, Paut (ODAG])
Subject: RE: BOP

Fantastic.

From: Ellis, Corey F. {ODAG) <cfellis@jmd.usdoj.gov>

Sent: Tuesday, March 12, 2019 10:58 AM

To: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>; Levi, William {OAG) <wlevi@ jmd.usdoj.gov>
Subject: RE: BOP

will,
We will putall thatwe have togetherin one place (an email and a hard copy) by Friday. Thanks,

Corey

From: Perkins, Paul (ODAG) <pperkins@jmd.usdo].gov>
Sent: Tuesday, March 12, 2019210:46 AM

To: Levi, William [OAG)<wlevi@jmd.usdoj.gov>

Cc: Ellis, Corey F. {ODAG) <cfellis@jmd.usdo].gov>
Subject: RE: BOP

Here's an updated draft of BOP's

Thanks,
Paul

From: Levi, William (OAG) <wlevi@imd.usdo].gov>
Sent: Monday, March 11,20199:42 PM

To: Ellis, Corey F. [ODAG) <cfellis@)md.usdoj.gov>
Cc: Perkins, Paul {(ODAG) <pperkins @ jmd.usdoj.gov>
Subject: RE: BOP

Thank you!

From: Ellis, CoreyF. {(ODAG) <cfellis@ jmd.usdoj.gov>
Sent: Monday, March 11, 2019 9:41 PM

To: Levi, William { OAG) <wlevi@|md.usdoj.gov>

Cc: Perkins, Paul (ODAG) <pperkins@[md.usdo].gov>
subject: Re: BOP

Yes
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Corey F. Ellis
202-305-5544

OnMar 11, 2019, at 9:39 PM, Levi, William {OAG) <wlevi@|md.usdoi.gov> wrote:

Looping back on thi- (K] ? The
AG asked about this again today.

Frem: Perkins, Paul (ODAG) <pperkins @jmd.usdoj.gov>

Sent: Thursday, March 7, 2019 8:53 AM

To:Levi, William {OAG) <wlevi@jmd.usdoj.gov>; Ellis, Corey F. {ODAG) <cfellis@jmd.usdoj-gov>
Subject: FW: BOP

FY1—1 will ask CIV to update this memo once BOP provides theis new draft protocol.

From: Shumate, Brett A. {CIV)[{(JIE)]

Sent: Wednesday, March 6, 2019 9:45PM

To: Perkins, Paul {ODAG) <pperkins@]md.usdo].gov>
Cc: Haas, Alex (CIV){(XE)

Subject: BOP

Paul, here are the memos [ referenced. Please let me know if you need angthing else.
Thanks,

Brett
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Ellis, Corey £. (ODAG)

From: Ellis, Corey F. (ODAG)

Sent: Tuesday, March 12, 2019 10:57 AM
To: Perkins, Paul (ODAG)

Subject: FW: BOP

Attachments: Memo to AG - Addendum te Protocel - March 2019 - Alternate - DRAFT.pdf;
ADDENDUM TO BOP EXECUTION PROTOCOL PENTOBARBITAL_1_March2019.pdf

(b) (5)

From: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>
Sent: Tuesday, March 12,201910:45 AM

To: Levi, William (OAG) <wlevi@jmd.usdoj.gov>

Cc: Ellis, Corey F. (ODAG) <cfellis@jmd.usdoj.gov>
Subject: RE: BOP

Duplicative Records

Document ID: 0.7 .4242.33407 001678-000424


mailto:cfellis@jmd.usdoj.gov
mailto:wlevi@jmd.usdoj.gov
mailto:pperkins@jmd.usdoj.gov

(D118), [b) 7). 40 KF )|

From:

Sent: Tuesday, March 12, 2019 9:53 AM

To: Perkins, Paul {(ODAG)

Subject: RE: Document updated

Attachments: Memo to AG - Addendum to Protocol - March 2019 - Alternate - DRAFT.pdf

Paul - good morning; see attached; hopefully it's goodto go; let me know otherwise,

Thanks and talk soon.

>>> "Perkins, Paul (ODAG)" <Paul.Perkins@usdoj.gov> 3/11/2019 Si44 PM >>>

D) (9)

Thanks,

Paul

eror

Sent: Monday, March 11, 20194:01 PM

To: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>

Subject: Document updated

Paul -

Per our discussion.

Looked nto other items as discussed - [ have some answers on a couple of items for you.
Available for a call in 10 minutes or so?
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Levi, William (OAG)

From: Levi, William {OAG)

Sent: Tuesday, March 12, 2019 9:39 AM
To: Perkins, Paul (ODAG)

Subject: RE: Document updated

From: Perkins, Paul (ODAG} <pperkins@jmd.usdoj.gov>
Sent:Tuesday, March 12, 2019 3:28 AM

To: Levi, William {OAG) <wlevi@jmd.usdoj.gov>
Subject: RE: Document updated

ot it. [{S)NE))

From: Levi, William {OAG]) gov>
Sent: Tuesday, March 12,2019 9:23 AM

To: Perkins, Paul {ODAG) < d >
Subject: RE: Document updated

Thanks! | forgotto mention, and this should ke obvious, but (b) (5)

(b) (9)

From: Perkins, Paul (ODAG) < @ gov>
Sent: Tuesday, March 12, 2019 3:20 AM

To: Levi, William {OAG) <wlevi@ doj.gov>

Subject: FW: Document updated

Here‘s a draft version of the updated BOP protacol. [{s)N(e))]

(b) ()

ZENE" > 70 UKD (6), ) (7)C), (b) (7))

Sent: Monday, March 11, 2015 4:01 PM
To: Perkins, Paul {ODAG) < S >
Subject: Document updated

Duplicative Records
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Levi, William (OAG)

From: Levi, William {OAG)

Sent: Tuesday, March 12, 2019 8:51 AM
To: Perkins, Paul (ODAG)

Subject: RE: BOP

From: Perkins, Paul {ODAG) <pperkins@jmd.usdoj.gov>
Sent: Tuesday, March 12, 2019 8:50 AM

To: Levi, William {OAG) <wlevi@jmd.usdoj.gov>
Subject: RE: BOP

Do youhave a minute thismoming?

From: Levi, William (OAG) < g
Sent: Monday, March 11, 2019 9:42 PM
To: Ellis, Corey F. {ODAG) <cf >

Cc: Perkins, Paul (ODAG) < V>

blect: RE- BOD

Duplicative Records
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Perkins, Paul (ODAG)

From: Perkins, Paul (ODAG)
Sent: Monday, March 11, 2019 5:58 PM
TD - b} (%1, (b1 (7)(C). {b) {7 HF)

Subject: Re: Document updated

No problem. Thanks.

(B3 8). 16) (7KC). (b} (F)(F)

On Mar 11, 2019, at 5:57 PM, (b) ), ©) (7)(C). (b) 7XF ) EVALeIEE

| sure can - can | possibly hit these first thing in the moming when back in the office? |
have left the office and am still trying to establish certain | T-related things like my remote
access, and subsequently, my laptop. | have been experiencing issues with my account
and what-not...just about back fully other than remote capabilities.

If you need it tonight, totally understand; please let me know and I'll see what | can do.

Thanks Paul.

————— QOriginal message ——
From: "Perkins, Paul (ODAG)" < >
Date: 3/11/19 17:44 (GMT-05:00)

To i SRIgCACIYS)

Subject: RE: Document updated

Duplicative Recor
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From:
Sent: Monday, March 11, 2019 4:12 M

To: Perkins, Paul {(ODAG)
Subject: RE: Document updated

Sorry to pester - have one person that may add value to a brief conversation that needs to leave by 4:30 p.m. Just
trying to get you info quickly. Thanks.

>>> "Perkins, Paul {ODAG)' <Paul.Perkins@usdoj.gov> 3/11/2019 4:03 PM >>>
I'mon another call now —{'ll call back when I’'m off if that's okay.

From:

Sent: Monday, March 11, 20194:01 PM

To:Perkins, Paul {ODAG) <pperkins@jmd.usdoj.gov>
Subject: Document updated

Duplicative Records

001678-000441
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From. ’C. b TKF )|

Sent: Monday, March 11, 2019 1:45PM

To: Paul Perkins

Ce: Hugh Hurwitz

Subject: Updated document

Attachments: Memo to AG - Addendum to Protocol - March 2019 - Altemate - DRAFT.pdf;

ADDENDUM TO BOP EXECUTION PROTOCOL PENTOBARBITAL_1_March2019.pdf

Paul,

As discussed - updated document for review; addendum included again as well.
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Shumate, Brett A. (CIV)

From: Shumate, Brett A. (CIV)

Sent: Monday, March 11, 2019 9:48 AM
To: Perkins, Paul (ODAG)

Subject: RE: BOP

From: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>
Sent: Monday, March 11, 2019 9:48 AM

To: Shumate, BrettA. {CiV)<[{S)HEEH]

Subject: RE: BOP

Duplicative Records

Document ID: 0.7.4242.27598
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Levi, William (OAG)

From: Levi, William (OAG)

Sent: Friday, March 8, 2019 2:14 PM
To: Perkins, Paul (ODAG)

Ce: Ellis, Corey F. (ODAG])
Subject: RE: BOP

Thanks much. All sounds great.

From: Perkins, Paul {ODAG) <pperkins@jmd.usdoj.gov>
Sent: Friday, March 8,2019 12:43 PM

To: Levi, William {OAG) <wlevi@jmd.usdoj.gov>
Cc:Ellis, Corey F. {(ODAG) <cfellis@jmd.usdqgj.gov>
Subject: RE: BOP

Thanks,
Paut

From: Levi, William (OAG) <w!evi@]md i.gov>

Sent: Friday, March 8, 2019d12:31 PM

To: Perkins, Paul {ODAG) < @ doj.gov>; Ellis, Corey £. {ODAG) <cfellis@]j gov>
Subject: RE: BOP

Paut,

Thanks forthis

D) (5)

Sound good?

Best and thanks,
will

From: Perkins, Paul (ODAG) <pperkins @[md.usdoj.gov>
Sent Thurcddav Marrh 7 2019 8453 AM
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Perkins, Paul (ODAG)

From: Perkins, Paul (ODAG)

Sent: Wednesday, March 6, 2019 2:31 PM

To: Levi, William (OAG)

Subject: RE: for today's meeting

Attachments: Section 3596 Overview - Legislative Initiative - v2.docx

Here's an additional document prOVIded by BOP that seeks to expiain the regulatory and statutory scheme
governing the federal death penalty 5)

D) ()

From: Levi, William (OAG) <wlevi@jmd.usdoj.gov>
Sent: Tuesday, March 5, 2019 7:32 PM

To: Perkins, Paul {ODAG) <pperkins@jmd.usdoj.gov>
Cc: Ellis, Corey F. (ODAG) <cfellis@jmd.usdoj.gov>
Subject: RE: for today's meeting

Thanks so much, Paul. Super helpful.

From:Perkins, Paul (ODAG) < @ gov>
Sent: Tuesday, March 5, 2019 5:37 PM

To: Levi, William (OAG) < d >

Cc: Elis, Corey F. {ODAG) <cf gov>

Subject: RE: for today's meeting

Here are two additional documents orovided by BOP that answer some of the outstanding[gussiions.

Paul

From: Levi, William (OAG) < >
Sent: Monday, March 4, 2013 5:35PM

To: Perkins, Paul {ODAG) < s >
Cc: Ellis, Corey F. (ODAG) < gov>

Subject: RE: for today's meeting

Document 1D: 0.7 4242.16983 001678-000513
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Many thanks for this. Superhelpful; very much appreciated.

Have a great night,
will

From: Perkins, Paul (ODAG) <pperkins@]md.usdoj.gov>

Sent: Monday, March 4, 2019 5:07 PM

To: Levi, William (OAG) <wlevi@]md.usdoj.gov>

Cc: Ellis, Corey F. (ODAG]) <cfe doj.gov>; Rybicki, David ( CRM}
Subject: RE: for today's meeting

(b) (6), (b) (T)(C)B

will,

BOP provided the attached documents in response to th

Thanks,

Paul

From: Levi, William (OAG) <wlevi@{md.usdo].gov>

Sent: Sunday, March 3, 2019 3:38 PM

To: Ellis, Corey F. {[ODAG) <cfellis@jmd.usd >; Rybicki, David (CRM] (6). (b) (7)(Claks GOv>
Cc: Perkins, Paul {ODAG) < gov>; Bumatay, Patrick (OAG) < a m doj.gov>
Subject: RE: for today's meeting

Thanks all!

From: Ellis, Corey F. (ODAG) <cf v>
Sent: Sunday, March 3, 2019 3:28 oM
To: Rybicki, David {CRMV) ARG GOV>

Cc: Levi, William (OAG) <wievi@jmd.usdoj.g ov>; Perkins, Paul {ODAG) <pperkins@imd.usdoj.gov>; Bumatay,
Patrick {OAG) <pbumatay@jmd.usdoj.gov>

Subject: Re: for today's meeting

ODAG is in contact with BOP and will report back.

On Mar 3, 2018, at 3:15 PM, Rybicki, David (CRM) (b) (), (b} [7)(C} sdoj.gov> wrote:

E

Sent from my iPhone

On Mar 3, 2019, at 14:45, Levi, William {OAG) <wle > wrote:
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G would like to

From: Rybicki, David {CRM {SRCIRCEEANS)- >

Sent:Thursday, February 28, 015 I:

To: Perkins, Paul (ODAG) < @] sdoj.gov>; Ellis, Corey F. {ODAG) <cfellis@ d >;
Bumatay, Patrick (OAG) < atay >; Levi, William {OAG) <wlevi@ gov>

Subject: fortoday's meeting
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mailto:wlevi@jmd.usdoj.gov
mailto:pbumatay@jmd.usdoj.gov
mailto:cfellis@jmd.usdoj.gov
mailto:pperkins@jmd.usdoj.gov
https://rRM.USDOJ.GOV

Hugh Hurwitz
e e e e ——— ]

From: Hugh Hurwitz

Sent: Wednesday, March 6, 2019 2:10 PM
To: BRI : Perkins, Paul (ODAG)
Subject: Re: White Paper

Paul, | think that document does lay out the reason for our preference, but here is a short summary our
folks put together. Let us know if there are questions. (BTW, E¥st:¥ll phone is still not working so copy

me on any emails until it is fixed. Thx)

——————— Original message ———
From: "Perkins, Paul (ODAG)" <Paul.Perkins@usdol.gov>

Date: 3/5/13 5:50 PM (GMT-05:00)
~PRE) (8), () (7XC), (o) (XFENEREENRIIES (D) (6). (b) (7)(C)

Subject: RE: White Paper

>>> "Perkins, Paul (ODAG)" 03/05/2018 17:50 >>>
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Perkins, Paul (ODAG)

From: Perkins, Paul (ODAG])
Sent: Tuesday, March 5, 2019 5:55 PM
To: Ellis, Corey F. (ODAG])
Cc: Perkins, Paul (ODAG])
Subject: Death Penalty To-Do

(5

Here’s the current list.

Paul Perkins

Counsel to the Deputy Attorney General
United States Department of justice
{202) 307-1045
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Perkins, Pau! (ODAG)

From: Perkins, Paul (ODAG)

Sent: Tuesday, March 5, 2019 5:37 PM

To: Levi, William (OAG)

Ce: Ellis, Corey F. (ODAG)

Subject: RE: for today's meeting

Attachments: State Summary.docx; Source Sharing_1.docx

Here are two additional documents provided by BOP that answer some of the outstanding ques‘fions. )

Paut

From: Levi, William {(OAG) <wlevi@jmd.usdoj.gov>
Sent: Monday, March 4, 2013 5:35 PM

To: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>
Cc:Ellis, Corey F. (ODAG) <cfellis@jmd.usdoj.gov>
Subject: RE: for today's meeting

Duplicative Records
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The following identifies the lethal injection drugs used by states. Unless otherwise noted, the second and
third drugs are pancuronium/rocuronium bromide (depresses respiration) and potassium chloride/ acetate
(stops the heart). Attached is an expanded state by state listing of lethal injection protocols which can be
viewed at https://deathpenaltyinfo.org/state-lethal-injection

Alabama: 3-drug protocol beginning with midazolam.
Arizona: 2-drug protocol of midazolam and hydroporphone.
Arkansas: 3-drug protocol beginning with midazolam.
California: 3-drug protocol beginning with sodium thiopental.
Colorado: 3-drug protocol beginning with sodium thiopental.
Florida: 3-drug protocol beginning with etomidate.

Georgia: 1-drug protocol of pentobarbital.

Idaho: 1-drug protocol of pentobarbital.

Indiana: 3-drug protocol beginning with sodium thiopental.
Kansas: No current protocol.

Kentucky: 3-drug protocol beginning with sodium thiopental. Current proposal awaiting approval
entails a 1-drug protocol of sodium thiopental or pentobarbital.

Louisiana: Unknown/unavailable.
Mississippi: 1-drug protocol of pentobarbital.
Missouri: 1-drug protocol of pentobarbital.

Montana: 3-drug protocol of sodium pentothal, pancuronium/rocuronium bromide, and diazepam.
Pentobarbital is identified as an alternative drug to sodium pentothal if the other is unavailable.

Nebraska: 4-drug protocol diazepam, fentanyl citrate, cisatracurium besylate, and potassium chloride.
New Mexico: 3-drug protocol beginning with sodium thiopental.
North Carolina: 1-drug protocol of pentobarbital.

Ohio: 3-drug protocol beginning with midazolam, and an alternative 1-drug protocol of pentobarbital or
thiopental sodium.

Oklahoma: 3-drug protocol beginning with midazolam.
Oregon: 3-drug protocol beginning with sodium thiopental.

Pennsylvania: 3-drug protocol beginning with sodium thiopental, and permits an alternative of
pentobarbital.

South Carolina: 3-drug protocol beginning with pentobarbital.
South Dakota: 1-drug protocol of pentobarbital.

Tennessee: 3-drug protocol beginning with midazolam, and an alternative 1-drug protocol of
pentobarbital.
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Texas: 1-drug protocol of pentobarbital.

Utah: 3-drug protocol beginning with sodium thiopental.
Virginia: 3-drug protocol beginning with midazolam.
Washington: 1-drug protocol of sodium thiopental.

Wyoming: 3-drug protocol beginning with sodium thiopental.

Document ID: 0.7.4242.15498-000001 001678-000521



From:

Sent: Tuesday, March 5, 2019 5:00 PM

To: Paul Perkins

Ce: Hugh Hurwitz

Subject: RE: White Paper

Attachments: State Summary.docx; Source Sharing_1.docx
Paul,

Ahead of schedule -
Attachment 1 = List of state lethal drug protocols.

Attachment 2 = Since this has come up a few times in past conversations with various personnel including those you
and | have shared (ately, nacsmm

As an aside, Hugh and i will be on travel starting tomorrow; the best way to get up with us is via E-mail.

Take care.

From:

Sent: Monday, March 4, 2019 5:42 PM

To: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>
Cc:Hugh Hurwit

Subject: RE: White Paper

Paul - as noted during our talk,

>>> "Perkins, Paul (ODAG)" <PaulPerkins@®usdoj gov> 3/4/2018 4:47 PM > >>
Thanks, Hugh. Can one of you call me please?

From: Hugh Hurwitz

Sent: Monday, March4, 2019 4:04 PM

To: Perkins, Paul {(ODAG) <gpperkins @jmd.usdoj.gov>
oy

Subject: White Paper

Paul, as discussed, see the attached summary.

(b) ()
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Authorized Methods

NOTE: [Brackets] around a state indicate that the state authorizes the listed method as an
alternative method if other methods are found to be unconstitutional or are

unavailable/impractical. Click on the state to obtain specific information about the methods

authorized.

MVethed

& of
enecutiony

by method
smcee 1976

# of states

authorizing
method

Jurisdictions that Authorize

Lethal
Injection

Document 1D: 0.7.4242.16875-000002

1316

33 states* and U.S. 'Algbgm_a_. Arizona, Arkansas, California,

Military and U.S.
Gov't

*includes 3 states

Colorado, Delaware,* Florida, Georgia,
ldaho, Indiana, Kansas, Kentucky,
Louisiana, Mississippi, Missouri, Montana,
Nebraska, Nevada, New Hampshire, New

|
that no longer have  |Mexicg ** Nogth Carolina, Qhio, Oklahoma,

an active death
penalty

Oregon, Pennsylvania, South Carolina,
South Daketa, Tennessee, Texas, Utah,
‘Virginia, Washington*, Wyoming, U.S.
i_MiIita ry, U.S. Government

* Delaware and Washington have declared
|their capital sentencing procedures
|unconstitutional and have resentenced all
'death-row prisoners to life without parole.

| **New Mexico abolished the death penalty
J:but the repeal may not apply retroactively,
lleaving prisoners on death row facing
possible execution.
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Electrocution 160 9 states (all have
lethal injection as
primary method).

To find the drug protocols used by states,
see State-by-State Lethal Injection.

[Alabama],[Arkansas), Florida, Kentucky,
[Mississippil, [Oklahoma], [South Carolina),
[Tennessee], Virginia

The supreme courts of Georgia (2001) and
Nebraska (2008) have ruled that the use of
the electric chair violates their state
constitutional prohibitions against cruel and
unusual punishment.

Lethal Gas 11 6 states (all have
lethal injection as

primary method)

3 states (all have
lethal injection as
primary method)

Hanging 3

3 states (all have
lethal injection as
primary method)

Firing Squad |3

Authorized Methods by State

[Alabama}, Arizona, California,
[Mississippi], Missouri,
{Okjahomal, MWvoming]

Delaware, [New Hampshire], Washington

[Mississippi], [Oklahoma], (Utah)

Effieciive 7/1/18, lethal i njection will be administered unless the prisoner
affirmatively chooses nitrogen hypoxia or electwocution "in writing and

delivered to the warden of the correctional facility within 30 days after the
certificate of judgment pursuant to a decision by the Alabama Supreme Court
affirming the sentence of death.” "If electrocution or nitrogen hypoxia are held
unconstitutional, the method of execution shall be lethal injection.” If lethal
injection "is held unconstitutional or otherwise becomes unavailable, the method
of execution shall be by nitrogen hypoxia." (Ala. Code § 15-18-82.1) "If
electrocution, nitrogen hypoxia, and lethal injection are all held to be
unconstitutional ..., then all persons sentenced to death for a capital crime shall

Alabama

Document ID: 0.7.4242.1687 5000002
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be executed by any constitutional method of execution based on the sole

discretion of the Commissioner of the Department of Corrections.” (Ala. Code §
16-18-82.1.¢c)

Authorizes lethal injection for persons sentenced after 11/15/92. those sentenced

1

Arizona befere that date may select lethal injection or iethal gas. If a person doesnot
choose, lethal injection will be used. (Ariz. Rev, State§ 13-757)
Lethal injection is the method unlcss it is "invalidated by a final and
Arkansas unappealable court order" and then the execution shall be electrocution. (Ark.
Code Ann. § 5-4-617)
Provides that lcthal injection be administered unless the prisoner requests lethal
California  \gas. If a person does not choose, lethal injection will be used. (Cal. Penal Code §;
3604)
‘Culorado iLelhal injection is the sole method. (Colo. Rev. Stat. § 18-1€3-1202) i
] I.ethal Injection is the sole method. (Wel. Code Ann. tit. 11 § 4209) Hanging '
-Dela e was an alternative for lhose whose offiense occuired prior to 6/13/86, butas of |
b July 2003 no inmates on death row were eligible to choose this alternative and |
Delaware dismantled its gallows. !
| Lethal injection will be administered unless the prisoner affirmatively chooses ‘
_: electrocution " in writing and delivered 1o the warden of the correctional facility [
Flerid within 30 days atter the issuance of mandate pursuant to a decision by '
] il the Florida Supreme Court affirming the sentence of death.” If lethal injection |
; or electrocution is found to be unconstitutional, then any constitutional method ‘
i will be administered. (Fla. Stat. Ann, § 922,105) ‘
I Lethal injection is the sole method. (Ga. Code Ann. § 17-10-38) (On October S, |
\Georgia 2001, the Georgia Supreme Court held that the electric chair was cruel and
l unusual punishment and struck down the state's use of the method.)
I Lethal injection is the sole method as of July 1, 2009. (Idaho Code Ann. § 19-
idaho
‘ 2716) r .
irindiana iLethaI injection is the sole method. (Ind. Code Ann. § 35-38-6-1¢ !
Ll\(ansas Lethal in jection is the sole method. (Kan. Stat. Ann. § 22-4001)
‘ t&uthorizes lethal injection for those convicted atter March 31, 1998: those who |
ommitied the of tense before that date may select lethal injection or |
Kentucky lectrocution. If no choice is made "at least twenty (20) days betore the
scheduled execution, the method shall be by lethal injection.” (Ky. Rev. Stat.
et SAMTIOF 0 500 e, el el A
Louisiana [Lelhal injection is the sole method. (La. Stat. Ann. § 15:569)
n =
Authorizes use of nitrogen hypoxia if either lethal injection is held
unconstitutional or "otherwise unavailable"; then authorizes electrocution if
. . .. nitrogen hypoxia and lethal injection are held unconstitutional or "otherwise ;
Mississippi

Document ID: 0.7.4242.16875-0 00002

unavailable"; finally authorizes firing squad if nitrogen hypoxia, lethal injection,
and eleetrocution are held unconstitutionat or "otherwise unavailable." (Miss.
Code Ann. § 99-19-51)
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Missouri what method to use, the inmate or the Director of the Missouri Department of
orrections. (Mo. Ann. Stat. § 546.720)

Montana |Lethal injection is the sole method. (Mont. Code Ann. § 46-19-103) ‘
|
|

B tuthonzes lethal injection or lethal gas; the statute leaves unclear who decides |

Lethal injection is the sole method. (Neb. Rev. Stat. Ann. § 83-964)
(Electrocution was the sole method until the Nebraska Supreme Court ruled the

(PTEAERS ethod unconstitutional in February 2008. In May 2009, the Nebraska
r:egislature approved lethal injection.) |

Nevada ILethal injection is the sole method. (Nev. Rev. Stat. Ann. §176.355) |
Lethal injection but allows hanging "if for any reason the commissioner [of

New corrections] finds it to be impractical to carry out the punishment of death by

Mampshire |administration of the required lethal substance or substances, the sentence of
death may be carried out by hanging." (N.H. Rev. Stat. Ann. § 630.5)

Lethal injection was the sole method. New Mexico abolished the death penalty
New Mexico [in 2009. However, the act is not retroactive, leaving two people on the state's

death row.

North At A

L Lethal injection is the sole method. (N.C. Gen. Stat. Ann. § 15-188)

Carolina

}Ohio |Lethal injection is the sole method. (Ohio Rev. Code. Ann. § 2949.22)
Authorizes use of nitrogen hypoxia if either lethal injection is held
unconstitutional or "otherwise unavailable"; then authorizes electrocution if

Oklahoma nitrogen hypoxiaand lethal injection are held unconstitutional or "otherwise

unavailable"; finally authorizes firing squad if nitrogen hypoxia, lethal injection,
and electrocution are held unconstitutional or "otherwise unavailable.” (Okla.
Stat. Ann. tit. 22 § 1014)

IOregon |Lethal injection is the sole method. (Or. Rev. Stat. Ann. § 137.473)
Il’ennsylvania ILethal injection is the sole method. (61 Pa. Stat. and Cons. Stat. Ann. § 4304)

Allows prisoners to choose between lethal injection and elecwocution. If a
prisoner does not choose, then the default method will be electrocution for those
South sentenced prior to June 8, 1995 (the effective date of the law) and lethal
Carolina linjection for those sentenced on or afterJune 8, 1995. If lethal injection is held
to be unconstitutional, then electrocution will be used. (S.C. Code Ann. § 24-3-
530)

South Dakota |Le1hal injection is the sole method. (S.D. Codified Laws § 23A-27A-32.1)

Authorizes lethal injection for those whose capital offiense occurred after
ecember 31, 1998; those who committed the offiense before that date may
select electrocution by written waiver. If lethal injection is held to be
Tennessee unconstitutional or if the lethal substances are unavailable, then electrocution
will be used. If both lethal injection and electrocution is held to be
unconstitutional, then "any constitutional method of execution" will be used.
(Tenn. Code Ann. § 40-23-114)

Texas i |Lcthal injection is the sole method.

Document 1D: 0.7.4242.16875-000002 001678-000530
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Authorizes the use of the firing squad if lethal-in jection drugs are unavailable or
if lethal injection is held to be unconstituitonal. Also,if a prisoner was sentenced

iphats to death before May 3, 2004, he may chose firing squad as the method of
execution. (Utah Code Ann. § 77-18-5.5)
Allows prisoners to choose between lethal in jection and electrocution. "In the
Virginia event the prisoner refuses to make a choice at least 15 days prior to the

scheduled execution, the method of execution shall be by lethal injection." (Va.
Code Ann. § 53.1-234)

Washinat Provides that lethal injection be administered unless the inmate requests
aapee hanging. (Wash. Rev. Code Ann. § 10.95.180)

Wyomin Authorizes lethal gas if lethal injection is held to be unconstitutional. (Wyo.
YOMINE  gtat. Ann. § 7-13-904)
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Perkins, Paul (ODAG)

From: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>
Sent: Tuesday, July 9, 2019 3:49 PM

To: Kenneth Hyle

Cc: (0) (6), (b) (N(C), (6) (N)(F)

Subject: RE: Draft

(b) (5)

From: Kenneth H | DIGHOIGI®)
Sent: Tuesday, July 9, 2019 3:48 PM

To: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>
(7)(C), ) (7

C (b) (6), (b) (7)(C), (b) (7)(F)D©: ODO OX
Subject: RE: Draft

PLb) (6). (b) (7)(C), (b) (7)(F)

Thanks Paul -

(b) (5)
3

>>> "Perkins, Paul (ODAG)" <Paul.Perkins@usdoj.gov> 7/9/2019 3:17 PM >>>
Thanks, Ken. I'll make this change.

PIO)

‘

From: Kenneth H | DICHOIGI®)
Sent: Tuesday, July 9, 2019 2:39 PM

To: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>

©). ®) (7)(C). ®) F(b) (6), (b) (7)(C), (b) (7)(F)P© BN OO (b) (6), (b) (7)(C), (b) (7)(F)
Subject: Fwd: Draft

Paul - please see the attached for consideration. Thanks-
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Perkins, Paul (ODAG)

From: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>
Sent: Friday, June 21, 2019 3:54 PM

To: Kenneth Hyle

Subject: RE: Benchmark

Thanks.

From: Kenneth Hyl DIGNKOIGIE®)
Sent: Friday, June 21, 2019 12:52 PM

To: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>
Subject: Fwd: Benchmark

Paul - per your request, please see attached- thanks

>> CICKCIUOERIRG 6/21/2019 12:49 PM >>>
Attached is the benchmark data discussed earlier. Let me know if more information is needed, or if it needs repackaging.

(b) (6), (b) (7)(C), (b) (7)(F)|

Assistant General Counsel
Federal Bureau of Prisons
320 First Street, N.W. Ste 977
Washington, D.C. 20534
(202 PICECIU®
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Kenneth Hyle

From: Kenneth Hyle

Sent: Monday, june 10, 2019 8:29 PM

TO: (b) (€. 1) (TN, (Y {TIF)) paul Perkins

Cc: o) (63, (b ;

Subject: Fwd: Note

Attachments: RE: Note.eml; Alternative Concept Memo to AG - Addendum to Protocol, ODAG

edit 06.10.2019.docx; Decision Memo Concept_FINAL, ODAG edit
06.10.2019.docx

Thanks - these are fine

Sent from my Verizon, Samsung Galaxy smar tphone

——~—- Original messagep—---—

From: "Perkins, Paul (ODAG)" <Paul.Perkins@usdoj.gov>
Date: 6/10/19 6:20 PM {GMT-07:00)

To: S SICICICACITE

Cc: Kenneth Hyle ((JX{SM{IX¥A(®)]

Subject: RE: Note
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Perkins, Paul (ODAG)

From: Perkins, Paul (ODAG) <Paul.Perkins@usdoj.gov>
Sent: Monday, June 10, 2019 8:20 PM
To: (b) (6). (b) (7)(C). (b) (7)(F))

Cc: Kenneth Hyle
Subject: RE: Note
Attachments: Alternative Concept Memo to AG - Addendum to Protocol, ODAG edit 06.10.2019.docx;

Decision Memo Concept FINAL, ODAG edit 06.10.2019.docx

I’'ve attached revised versions of these memos. Let me know if you want to discuss.

Thanks,
Paul

LTI © 0000 O6(b) (6), (b) (7)(C), (b) (1)(F)
Sent: Monday, June 10, 2019 3:14 PM
To: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>

Cc: Kenneth Hyl (@IGHOIGI®]

Subject: Note

(b) (5) :

Calling in a moment to discuss. Thanks.
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Perkins, Paul (ODAG)

From: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>

Sent: Friday, June 7, 2019 1:14 PM

To: Kenneth H |

Subject: RE: As discussed

Attachments: Memo to AG - Addendum to Protocol - June 2019 007, ODAG edit 06.07.2019.docx; AG

Memo Inmate Exhaustion 006, ODAG edit 06.07.2019.docx

Thanks, Ken. I've attached updated versions of the two memos. | am planning to review again this weekend.

From: Kenneth Hyl DICGKOIGIO®)
Sent: Friday, June 7, 2019 12:56 PM

T CICKOIUICHBIRIE] Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>
Subject: RE: As discussed

Hello Paul - please see attached [(QXG)
A
| 2 2vailable to discuss if you would like- (DY@ Thanks

>>> "Perkins, Paul (ODAG)" <Paul.Perkins@usdoj.gov> 6/7/2019 9:59 AM >>>

Please see the attached comments from the Civil Division. In addition, Civil add ([(QE&)]

(b) (5) ? | will be available this weekend to review future versions.
(b) (5) .

Thanks,
Paul

From (b) (6), (b) (7)(C), (b) (7)(F)
Sent: Thursday, June 6, 2019 7:03 PM

To: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>
Cc: Kenneth Hyl BDIGHOIGI®)

Subject: As discussed
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Perkins, Paul (ODAG)

From: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>

Sent: Monday, April 22, 2019 4:15 PM

To: Burnham, James M. (CIV)

Subject: RE: Processing Memo

(b) (5) ). Let me know when

you’re free next week and we can discuss further.

From: Burnham, James M. (C| [DX®)

Sent: Monday, April 22, 2019 3:53 PM

To: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>
Subject: RE: Processing Memo

Sure. Maybe we can catch up next week on this? Is there a specific issue | need to get people working on now?

From: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>
Sent: Monday, April 22, 2019 3:48 PM

To: Burnham, James M. (CIV [OXB)

Subject: FW: Processing Memo

James,

(b) (5)
[

Paul

From: Shumate, Brett A. (CI [PX®)

Sent: Thursday, March 28, 2019 9:05 AM

To: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>

Cc: Haas, Alex (C1 (NG HEEEEG— Hunt, Jody (CIV

Subject: RE: Processing Memo

Paul,

Please see the attached third revised version of the memo [Q)YE)]
I

Thanks,
Brett

From: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>
Sent: Wednesday, March 27, 2019 5:45 PM

To: Shumate, Brett A. (ClI  [DX®)

Cc: Haas, Alex (Cl

Subject: RE: Processing Memo
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This is helpful thanks, Brett QX&)
I

From: Shumate, Brett A. (C| [@X@)
Sent: Wednesday, March 27, 2019 5:42 PM

To: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>

Cc: Haas, Alex (CI  [OX®)

Subject: RE: Processing Memo

Paul,

The additional information you provided could affect the litigation risk in a few ways.

(b)(5) DPP & AWP

Thanks,
Brett
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From: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>
Sent: Wednesday, March 27, 2019 2:38 PM

To: Shumate, Brett A. (Cl [@XG)

Subject: FW: Processing Memo

This document explains what we discussed yesterday QXS]

From: Kenneth Hyl [(DIGHOIGIE®)
Sent: Wednesday, March 27,2019 2:18 PM

To: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>

Cc: Hugh Hurwit [QIGRGIGI®) (b) (6). (b) (1)(C), (b) (/)(F)

Subject: Re: Processing Memo

Paul - my apologies - please use this version. The previous draft had a small typo. Thanks-

Ken

>>> Kenneth Hyle 3/27/2019 1:51 PM >>>

Duplicative Material
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Perkins, Paul (ODAG)

From: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>
Sent: Thursday, March 28, 2019 9:10 AM

To: Shumate, Brett A. (CIV)

Cc: Haas, Alex (CIV); Hunt, Jody (CIV)

Subject: RE: Processing Memo

Thank you, Brett.

From: Shumate, Brett A. (CIV [QX®)
Sent: Thursday, March 28, 2019 9:05 AM

To: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>
Cc: Haas, Alex (CI  [DX®) Hunt, Jody (CIV [DIB)

Duplicative Records
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Shumate, Brett A. (CIV)

From: Shumate, Brett A. (CIV)

Sent: Wednesday, March 27, 2019 3:11 PM
To: Perkins, Paul (ODAG)

Subject: RE: Processing Memo

I’'ve been jammed all day, but will try.

From: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>
Sent: Wednesday, March 27, 2019 2:38 PM

To: Shumate, Brett A. (Cl  [DX®)

Subject: FW: Processing Memo

Duplicative Records
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Perkins, Paul (ODAG)

From: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>
Sent: Tuesday, March 26, 2019 4:02 PM

To: DuCharme, Seth (OAG)

Subject: RE: Protocol Memo (revision)

Let me know when you’re available for a brief call.

From: DuCharme, Seth (OAG) <sducharme@jmd.usdoj.gov>

Sent: Tuesday, March 26, 2019 11:02 AM

To: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>; Levi, William (OAG) <wlevi@jmd.usdoj.gov>
Subject: RE: Protocol Memo (revision)

Thanks

From: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>

Sent: Tuesday, March 26, 2019 10:55 AM
To: DuCharme, Seth (OAG) <sducharme@jmd.usdoj.gov>; Levi, William (OAG) <wlevi@jmd.usdoj.gov>

Duplicative Records
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DuCharme, Seth (OAG)

From: DuCharme, Seth (OAG)

Sent: Monday, March 25, 2019 2:50 PM
To: Perkins, Paul (ODAG)

Subject: RE: Processing Information

Paul, 'm (POXG)

From: Levi, William (OAG) <wlevi@jmd.usdoj.gov>

Sent: Monday, March 25, 2019 2:46 PM

To: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>

Cc: DuCharme, Seth (OAG) <sducharme@jmd.usdoj.gov>
Subject: RE: Processing Information

Seth canyou handle? I’'m walking into something.

From: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>
Sent: Monday, March 25, 2019 2:41 PM

To: Levi, William (OAG) <wlevi@jmd.usdoj.gov>
Subject: RE: Processing Information

I've not heard back from Seth yet QES)

From: Levi, William (OAG) <wlevi@jmd.usdoj.gov>

Sent: Monday, March 25, 2019 10:48 AM

To: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>

Cc: DuCharme, Seth (OAG) <sducharme@jmd.usdoj.gov>
Subject: RE: Processing Information

Go ahead and schedule with Seth and I'll join if | can. Thanks!

From: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>
Sent: Monday, March 25, 2019 10:04 AM

To: Levi, William (OAG) <wlevi@jmd.usdoj.gov>

Cc: DuCharme, Seth (OAG) <sducharme@jmd.usdoj.gov>
Subject: RE: Processing Information

Let me know when both of you are available.

From: Levi, William (OAG) <wlevi@jmd.usdoj.gov>

Sent: Monday, March 25, 2019 10:03 AM

To: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>

Cc: DuCharme, Seth (OAG) <sducharme@jmd.usdoj.gov>
Subject: RE: Processing Information

Looping in Seth. Probably makes sense to touch gloves with him on this and related. Thanks!
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From: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>
Sent: Monday, March 25, 2019 10:01 AM

To: Levi, William (OAG) <wlevi@jmd.usdoj.gov>
Subject: FW: Processing Information

Do you have time today to discuss?

From (b) (6), (b) ()(©), (b) (7)(F)
Sent: Monday, March 25, 2019 9:07 AM

To: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>
Cc: Hugh Hurwit [QIGHOIGIE®) Kenneth Hyl DIGHEOIGI®)]

Subject: Processing Information

Paul -

Good morning - please see attached the informational paper as discussed. Thank you.

SENSITIVE/PRIVILEGED COMMUNICATION

The information contained in this electronic message and any and all accompanying documents constitutes sensitive
information. This information is the property of the U.S. Department of Justice.

If you are not the intended recipient of this information, any disclosure, copying, distribution, or the taking of any action
in reliance on this information is strictly prohibited. If you received this message in error, please notify us immediately
at the above number to make arrangements for its return to us.
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Perkins, Paul (ODAG)

From: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>
Sent: Thursday, March 21, 2019 3:15 PM

To: Levi, William (OAG)

Subject: FW: Quick note - follow-up

FYI I've asked BOP to include this in their protocol memo.

From RRERCEREE OIGHOIVICHOIUIG
Sent: Thursday, March 21, 2019 3:13 PM

To: Perkins, Paul (ODAG) <pperkins@jmd.usdoj.gov>
Subject: Quick note - follow-up

Paul -
This message is a quick follow up to an item discussed at our meeting yesterday:
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From:

Sent: Tuesday, January 29, 2019 9:04 AM

To: Perkins, Paul (ODAG)

Cc: Hugh Hurwitz

Subject: RE: Monthly Deliverables - BOP - February 2019

Sounds great - I'll call you then. If you don't mind, I'll send an appointment as a placeholder/reminder.
Thanks and looking forward to it

>>> "Perkins, Paul (ODAG)" <Paul.Perkins@usdo. av> 1/29/2019 2.00 AM >> >
How about 2:30pm? My numberis

From:'

Sent: Tuesday, January 29, 2019 8:59 AM

To: Perkins, Paul (ODAG) <pperkins@ jmd.usdoj.gov>
Cc: Hugh Hurwitz

Subject: RE: Monthly Deliverables- BOP - February 2019

Absolutely - give you a call early afternoon? What number and time is good for you?

>>> "Perkins, Paul (ODAG)" <PaulPerkins@usdolgov> 1/29/2019 8:45 AM > > >
Thanke< (SR (& ? |am availabte today to discuss ifthat

would be better.

Paul

1181, (&} THC) (D) (7HF)

Sent: Tuesday, anuary 29, 2019 8:37 AM

To: Perkins, Paul (ODAG) <pperkins @jmd.usdoj.gov>
Cc: Hugh Hurwitz

Subject: Monthly Deliverables - BOP - February 2019

Paug

Please see our submission for Februaty 2078. January 2019 synopsis provided as well.

Thank you! |

001678-000590
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