
Hart, Rosema ry {OLC) 

Fro m: Hart, Rosemary {OLC) 

Sent: Thursday, June 8, 2017 3:14 PM 

To: Oreeben, Michael R (OSG} 

Subject: RE: Special Counsel consultation 

No worries. I'll be here, with plenty to keep me busy. 

----Original Message-
From: Oreeben, Michael R (OSG) 
Sent: Thursday, June 8, 2017 3:13 PM 
To: Hart, Rosemary (Ole) (b) (6) per OLC 

Subject: Re: Special Counsel consultation 

Sorry I'm late. I'll be there in 10. 

> On Jun 8, 2017, at 12:33 PM, Hart, Rosemary (O LC) (b) (6) per OLC wrote: 
> 
> Great. See you then. 
> 
> Sent from my iPhone 
> 
» On Jun 8, 2017, at 12:15 PM, Oreeben, Michael R (OSG) <mdreeben@jmd.usdoj.gov> wrote: 
>> 
>> Thanks, Rosemary. I'm following on some questions on the same topic as Lisa. 
>> 
>> 3:00 sounds fine. I'll come to you. 
>> 
>>> On Jun 8, 2017, at 11:52 AM, Hart, Rosemary (OLC) (b) (6) per OLC wrote: 
>>> 
»> Hi, Michael. I spoke with Lisa Page {FBI - Special Counsel staff) this morning about a related 
issue. Am happy to meet with you today. Anytime after 3 works for me. And you? 
>>> Rosemary 
>>> 
>>> Sent from my iPhone 
>>> 
>>>> On Jun 8, 2017, at 11:36 AM, Oreeben, Michael R (OSG) <mdreeben@jmd.usdoj.gov> wrote: 
>>>> 
>>>> Hi Rosemary, 
>>>> 
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:>:>:>:> AS you may nave neara, 1am aeia11ea rn ine ~pecia1 Lounse,. vve are crying io aeiermme wnai 
(b) (5) I 

;. I have more specific variations on those questions which we could discuss 
orally. 
>>>> 
>>>> (b) (5) 

(b) (5) 

? 
>>>> 

>>>> If you have anything for me to read, and some time to discuss this sometime today, it would 
be great. 
>>>> 
>>>> Thanks, 
>>>> 
»>> Michael 

Document ID: 0.7.23922.80357 



Hart, Rosemary (OLC) 

From: Hart, Rosemary {Ole) 

Sent: Sunday, June 11, 2017 3:19 PM 

To: Dreeben, Michael R (OSG) 

Subject: Re: Questions 

I will try for 3:30 

Sent from my iPhone 

On Jun 11, 2017, at 3:09 PM, Dreeben, Michael R (OSG) <mdreeben@jmd.usdoj.gov> wrote: 

Either works, but 3:30 may be a better bet. let me see if I can track down a conference 
room. 

Thanks, 

Michael 

On Jun 11, 2017, at 2:44 PM, Hart, Rosemary (OLC) (b) (6) per OLC wrote: 

Would 1:30 work for you? 

Or 3:30? 

Sent from my iPhone 

On Jun 11, 2017, at 1:04 PM, Dreeben, Michael R {OSG) 
<mdreeben@hnd.usdoj.gov> wrote: 
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Dreeben, Michael R (OSG) 

From: Dreeben, Michael R (OSG) 

Sent: Sunday, June 11, 2017 3:58 PM 

To: Hart, Rosemary {OLC) 

Subject: Re: Questions 

Thanks and will do. 

Michael R. Oreeben 
Deputy Solicitor General 
United States Department of Justice 
Washington, D.C. 20530 
202-514-2255 

Sent from my iPhone 

On Jun 11, 2017, at 3:52 PM, Hart, Rosemary (OLC) (b) (6) per OLC wrote: 

We are on for 3:45 with John tomorrow. Let me know if you cannot work out a meeting 
space and I can check in OLC tomorrow. 
See you tomorrow! 

Sent from my iPhone 

On Jun 11, 2017, at 3:09 PM, Dreebe-n, Michael R (OSG} <mdreeben@jmd.usdoj.gov> 
wrote: 
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Dreeben, Michael R (OSG) 

From: Oreeben, Michael R (0SG} 

Sent: Monday, June U , 2017 9:19 AM 

To: Hart, Rosemary (Ole} 

Subject: Re: Questions 

5609. 0SG conference room. Thanks 

Michael R. Dreeben 
Deputy Solicitor General 
United States Department of Justice 
Washington, 0 .C. 20530 
202-514-2255 

Sent from my iPhone 

On Jun 12, 2017, at 9:00 AM, Hart, Rosemary (OlC) • (b)(6)perOLC > ~\JTOte: 

Let us know the room. 

From: Dreeben, Michael R (OSG) 
Sent: Monday, June 12, 20179:09AM 
To: Hart, Rosemary (OLC) < (b) (6) per OLC > 
Suqect Re: Questions 

Thank )!OU. 

Michael R Dreeben 
Deputy Solicitor General 
United States Dep-artirent ofJustic.e 
Washington, nc.20530 
202-514-2255 

Sent from~ iPbone 

On Jun 12, 2017, at 8:56 A1-vl, Ha.rt, Roseimry (OLC) (b) (6) per OLC 

That works for me. I'll l oop i n John and we can all be on the same page. 

From: Dreeben, Mi chael R (OSG) 
Sent: Monday, June 12, 2017 8:54AM 
To: Hart, Rosemary(OLC) (b) (6) per OLC 

Subject: Re: Questions 

Can"\>,e push to 4:00? Ifso !bat's when! have our room 

l\ifichael R Dreeben 
Deputy Solicitor General 
United StatesDepanment ofJuslice 
Washington, D.C. 20530 
202-51 4-2255 

Document ID: 0.7.23922.83298 
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OnJunil 2017 at3~52PM Hart Ros. OLC fi>ll!I 121A•liill wroff:: 
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Counsel  for  Defendant  Paul  J.  Manafort,  Jr.  
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7$%/( 2) &217(176  

3DJH  

,1752'8&7,21    

%$&.*5281'    

,  /HJDO %DFNJURXQG    

$  3ROLWLFDO $FFRXQWDELOLW\   

%  7KH  6SHFLDO &RXQVHO 5HJXODWLRQV   

&  7KH  $SSRLQWPHQW 2UGHU DW ,VVXH  +HUH  

,,  3URFHHGLQJV  %HIRUH  7KLV  &RXUW    

$  7KH  ,QYHVWLJDWLRQ   

%  7KH  ,QGLFWPHQW DQG 6XSHUVHGLQJ ,QGLFWPHQWV  LQ 7KLV  &RXUW   

&  7KH  7KUHDW RI$GGLWLRQDO ,QYHVWLJDWLRQV  DQG 3URVHFXWLRQV  0U  0DQDIRUW¶V  

&LYLO  6XLW  DQG WKH  1HZ ,QGLFWPHQWV  LQ $QRWKHU -XULVGLFWLRQ  

$5*80(17   

,  7KH 6XSHUVHGLQJ ,QGLFWPHQW 0XVW %H  'LVPLVVHG %HFDXVH WKH 6SHFLDO &RXQVHO¶V  

$SSRLQWPHQW :DV  Ultra  Vires     

$  7KH $FWLQJ $WWRUQH\ *HQHUDO¶V 3RZHU 7R  *UDQW -XULVGLFWLRQ ,V /LPLWHG WR  

6SHFLILFDOO\ ,GHQWLILHG 0DWWHUV DQG 5HODWHG 2EVWUXFWLRQ (IIRUWV  

%  7KH $SSRLQWPHQW 2UGHU ([FHHGV WKH $FWLQJ $WWRUQH\ *HQHUDO¶V $XWKRULW\  

8QGHU WKH 6SHFLDO &RXQVHO 5HJXODWLRQV  

&  7KH 6XSHUVHGLQJ ,QGLFWPHQW 0XVW %H  'LVPLVVHG IRU :DQW RI-XULVGLFWLRQ  

'  7KH 6XSHUVHGLQJ ,QGLFWPHQW 0XVW %H  'LVPLVVHG 8QGHU 5XOHV G DQG  
F %HFDXVH WKH 6SHFLDO &RXQVHO /DFNHG $XWKRULW\ 7R 3DUWLFLSDWH LQ WKH  

*UDQG -XU\ 3URFHHGLQJV DQG 7R 6LJQ WKH 6XSHUVHGLQJ ,QGLFWPHQW  

,,  7KH 6XSHUVHGLQJ ,QGLFWPHQW ([FHHGV (YHQ WKH $XWKRULW\ WKH $SSRLQWPHQW 2UGHU  

3XUSRUWV 7R  *UDQW    

$  7KH $SSRLQWPHQW 2UGHU 3XUSRUWV 7R  *UDQW $XWKRULW\ 2QO\ 2YHU 0DWWHUV  

7KDW ³$ULVH  'LUHFWO\ )URP´  WKH 6SHFLDO &RXQVHO¶V  ,QYHVWLJDWLRQ  

Document  ID:  0.7.23922.92307-000002  






           


  


        


     


         





               


  

Case 1:17  cr 00201  ABJ  Document 235  Filed  age 3 of 46  03/14/18  P  

%  7KH  &KDUJHV  $JDLQVW 0U  0DQDIRUW 'R  1RW ³$ULVH  'LUHFWO\ )URP´  WKH  

6SHFLDO &RXQVHO¶V  ,QYHVWLJDWLRQ  

&  7KH  6XSHUVHGLQJ ,QGLFWPHQW 9LRODWHG 5XOHV  G  DQG F  %HFDXVH ,W  
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-XQH     

3O¶V 0HP  RI/DZ LQ 2SS  WR  'HIV¶  0RW  7R  'LVPLVV  Manafort  v.  Dep’t  of  Justice  

1R  &9$%-  'NW   ''&  )HE     

&DVV 5  6XQVWHLQ  Bad  Incentives  and  Bad  Institutions   *(2 /-     

6XSHUVHGLQJ ,QGLFWPHQW  United  States  v.  Manafort  1R  FU76(  'NW    

('  9D  )HE        

'LFN 7KRUQEXUJK 0DUN +  7XRKH\ ,,,  s 0LFKDHO 'DYLGVRQ  Attorney  General’  

Special  Counsel  Regulations  %522.,1*6  6HSW        

$GULDQ 9HUPHXOH 0RUULVRQ Y  2OVRQ Is  Bad  Law  /$:)$5(  

-XQH     
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,1752'8&7,21  

7KLV  SURVHFXWLRQ  EUHDNV  VKDUSO\  ZLWK  D  SULQFLSOH  IXQGDPHQWDO  WR  WKLV  1DWLRQ¶V  VWUXFWXUH  

DQG  WUDGLWLRQV  WKDW  WKH  SRZHU  WR  HQIRUFH  FULPLQDO  ODZV  PXVW  EH  H[HUFLVHG  E\  RIILFHUV  ZKR  DUH  

SROLWLFDOO\  DFFRXQWDEOH  WR  WKH  SHRSOH  7KH  1DWLRQ  EULHIO\  H[SHULPHQWHG  ZLWK  SROLWLFDOO\  

XQDFFRXQWDEOH  ³LQGHSHQGHQW  FRXQVHO´  XQGHU  WKH  (WKLFV  LQ  *RYHUQPHQW  $FW  RI    EXW  WKDW  

H[SHULPHQW SURYHG GLVDVWURXV  $V D UHVXOW &RQJUHVV  ZLWK ELSDUWLVDQ VXSSRUW  UHIXVHG WR UHQHZ  

WKH  $FW  7KH  'HSDUWPHQW  RI  -XVWLFH  FRQFRPLWDQWO\  UHYDPSHG  LWV  UHJXODWLRQV  WR  HQVXUH  WKH  

'HSDUWPHQW¶V  ILGHOLW\  WR  WKH  SULQFLSOH  RI  SROLWLFDO  DFFRXQWDELOLW\  7KRVH  UHJXODWLRQV  VWLOO  

DXWKRUL]H WKH DSSRLQWPHQW RIRXWVLGH  ³VSHFLDO FRXQVHO´  ZKHUH FRQIOLFWV RILQWHUHVW GHPDQG LW  %XW  

WKH  DXWKRULW\  WR  PDNH  WKRVH  DSSRLQWPHQWV  KDV  EHHQ  VKDUSO\  OLPLWHG  7KH  DSSRLQWPHQWV  FDQ  EH  

PDGH  RQO\  E\  SROLWLFDOO\  DFFRXQWDEOH  RIILFLDOV  WKH  $WWRUQH\  *HQHUDO  RU  $FWLQJ  $WWRUQH\  

*HQHUDO  7KH  VFRSH  RI WKH  VSHFLDO  FRXQVHO¶V  MXULVGLFWLRQ  PXVW  EH  OLPLWHG  E\  D VSHFLILF  IDFWXDO  

VWDWHPHQW LGHQWLI\LQJ WKH PDWWHUV WR EH LQYHVWLJDWHG  $QG DQ\ H[SDQVLRQ RIDXWKRULW\ EH\RQG WKDW  

RULJLQDO VFRSH PXVW EH DSSURYHG IROORZLQJ FRQVXOWDWLRQ E\ D SROLWLFDOO\ DFFRXQWDEOH RIILFLDO  

7KH  RUGHU  DSSRLQWLQJ  WKH  6SHFLDO  &RXQVHO  KHUH  H[FHHGV  WKRVH  OLPLWV  RQ  DSSRLQWPHQW  

DXWKRULW\  8QGHU  'HSDUWPHQW  RI  -XVWLFH  UHJXODWLRQV  WKH  $FWLQJ  $WWRUQH\  *HQHUDO  FDQ  DSSRLQW  

VSHFLDO FRXQVHO RQO\ WR LQYHVWLJDWH VSHFLILFDOO\ LGHQWLILHG LVVXHV  -XULVGLFWLRQ WR LQYHVWLJDWH RWKHU  

PDWWHUV  EH\RQG WKDW VFRSH  LQFOXGLQJ  PDWWHUV  DULVLQJ LQ  WKH  FRXUVH  RI WKH  LQYHVWLJDWLRQ  FDQ EH  

DGGHG RQO\ IROORZLQJ FRQVXOWDWLRQ ZLWK DQG DSSURYDO E\ WKH $WWRUQH\ *HQHUDO RU $FWLQJ $WWRUQH\  

*HQHUDO  %XW  WKH  DSSRLQWPHQW  RUGHU  KHUH  SXUSRUWV  WR  JLYH  WKH  6SHFLDO  &RXQVHO  SRZHU  WR  

LQYHVWLJDWH  D  VSHFLILFDOO\  LGHQWLILHG  PDWWHU  and  DQ\WKLQJ  WKDW  DULVHV  LQ  WKH  FRXUVH  RI  WKH  

LQYHVWLJDWLRQ  ZLWKRXW  IXUWKHU  FRQVXOWLQJ  DQG  REWDLQLQJ  DSSURYDO  IURP  WKH  $WWRUQH\  *HQHUDO  RU  

$FWLQJ $WWRUQH\ *HQHUDO  7KH UHJXODWLRQV GR QRW DOORZ IRU VXFK DQ H[SDQVLYH DSSRLQWPHQW  
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7KDW GHSDUWXUH  IURP WKH  ERXQGDULHV  RI WKH  DSSRLQWPHQW DXWKRULW\ FRXOG QRW EH  PRUH  VWDUN  

KHUH  7KH IDFWXDO VWDWHPHQW LQ WKH DSSRLQWPHQW RUGHU GLUHFWV WKH 6SHFLDO &RXQVHO WR LQYHVWLJDWH D  

VSHFLILF PDWWHU  DOOHJHG FRRUGLQDWLRQ EHWZHHQ WKH 5XVVLDQ JRYHUQPHQW DQG WKH 7UXPS FDPSDLJQ  

GXULQJ  WKH    HOHFWLRQ  %XW  WKH  DSSRLQWPHQW  RUGHU  DOVR  SXUSRUWV  WR  JLYH  WKH  6SHFLDO  &RXQVHO  

MXULVGLFWLRQ WR  LQYHVWLJDWH DQG SURVHFXWH DQ\WKLQJ HOVH  KH PLJKW GLVFRYHU GXULQJ WKH  FRXUVH RI WKH  

RULJLQDO  LQYHVWLJDWLRQ  7KDW  IXUWKHU  SRZHU  LV  QRW  PHUHO\  WDQWDPRXQW  WR  D  EODQN  FKHFN  ,W  LV  D  

EODQN  FKHFN  WKH  6SHFLDO  &RXQVHO  KDV  FDVKHG  UHSHDWHGO\  7KH  RULJLQDO  DQG  VXSHUVHGLQJ  

LQGLFWPHQWV  GR  QRW  IRFXV  LQ  WKH  VOLJKWHVW  RQ  DOOHJHG  FRRUGLQDWLRQ  EHWZHHQ  WKH  5XVVLDQ  

JRYHUQPHQW  DQG  WKH  7UXPS  FDPSDLJQ  GXULQJ  WKH    HOHFWLRQ  RU  HYHQ  0U  0DQDIRUW¶V  EULHI  

LQYROYHPHQW  LQ  WKH  FDPSDLJQ  7KH\  IRFXV  LQVWHDG  RQ  0U  0DQDIRUW¶V  FRQVXOWLQJ  ZRUN  LQ  

8NUDLQH  ZKLFK  HQGHG  LQ    \HDUV  EHIRUH  WKH  7UXPS  FDPSDLJQ  HYHQ  ODXQFKHG  RQ  0U  

0DQDIRUW¶V  EDQN  DFFRXQWV  DQG  WD[  ILOLQJV  IURP    WR    ZKLFK  KDYH  QR  FRQQHFWLRQ  WR  WKH  

5XVVLDQ  JRYHUQPHQW  DQG  DJDLQ  SUHGDWH  WKH  7UXPS  FDPSDLJQ  E\  \HDUV  DQG  RQ  0U  0DQDIRUW¶V  

SHUVRQDO  H[SHQGLWXUHV  IURP    WR    ZKLFK  OLNHZLVH  KDYH  QR  FRQQHFWLRQ  WR  WKH  5XVVLDQ  

JRYHUQPHQW  DQG  SUHGDWH  WKH  7UXPS  FDPSDLJQ  DQG  0U  0DQDIRUW¶V  EULHI  LQYROYHPHQW  LQ  LW  E\  

\HDUV  7KRVH  LVVXHV  VLPSO\  KDYH  QR  FRQQHFWLRQ  WR  DOOHJHG  FRRUGLQDWLRQ  ZLWK  WKH  5XVVLDQ  

JRYHUQPHQW RU WKH  SUHVLGHQWLDO HOHFWLRQ  

(YHQ DSDUW IURP WKH LQYDOLGLW\ RIWKH DSSRLQWPHQW RUGHU  WKH LQGLFWPHQW JRHV  ZHOO EH\RQG  

DQ\ DXWKRULW\ WKDW RUGHU SXUSRUWV WR JUDQW  :KLOH WKH DSSRLQWPHQW RUGHU SXUSRUWV WR HPSRZHU WKH  

6SHFLDO  &RXQVHO  WR  LQYHVWLJDWH  DQG  SURVHFXWH  PDWWHUV  GLUHFWO\  DULVLQJ  IURP  WKH  LQYHVWLJDWLRQ  WKH  

FKDUJHV  JR  ZHOO  EH\RQG  WKDW  VFRSH  ,QGHHG  WKH  FKDUJHV  FRYHU  DOOHJHG  DFWV  WKDW  SROLWLFDOO\  

DFFRXQWDEOH  SURVHFXWRUV  already  knew  DERXW  DQG  KDG  decided  not  to  prosecute  \HDUV  DJR. 7KDW  

ROG QHZV  FRXOG QRW KDYH  DULVHQ IURP WKH  6SHFLDO  &RXQVHO¶V  LQYHVWLJDWLRQ  (DFK VWHS  WKH  6SHFLDO  

  
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&RXQVHO KDV WDNHQ DJDLQVW 0U 0DQDIRUW KDV EHHQ ZLWKRXW ODZIXO DXWKRULW\ $V D UHVXOW WKLV FDVH 

PXVW EH GLVPLVVHG 

:KLOH GLVPLVVDO LQ WKH FDVH DW EDU LV QRW D VXIILFLHQW UHPHG\ LW LV D VWHS LQ WKH ULJKW 

GLUHFWLRQ $IWHU EHLQJ LQGLFWHG LQ WKLV MXULVGLFWLRQ 0U 0DQDIRUW ZDV WKUHDWHQHG ZLWK DGGLWLRQDO 

LQGLFWPHQWV SURSHUO\ YHQXHG LQ RWKHU MXULVGLFWLRQV FRYHULQJ VWLOO PRUH DOOHJHG FRQGXFW ZLWK QR 

UHODWLRQ WR DOOHJHG FRRUGLQDWLRQ ZLWK WKH 5XVVLDQ JRYHUQPHQW +H KDV QRZ EHHQ LQGLFWHG WZLFH LQ 

DQRWKHU MXULVGLFWLRQ RQ SUHFLVHO\ VXFK FKDUJHV 0U 0DQDIRUW WKXV IDFHV D JDPH RI FULPLQDO 

SURFHGXUH ZKDFNDPROH DJDLQVW D 6SHFLDO &RXQVHO ZKRVH PDVVLYH UHVRXUFHV KH FDQQRW SRVVLEO\ 

KRSH WR PDWFK :KLOH RQO\ GHFODUDWRU\ RU LQMXQFWLYH UHOLHI FDQ UHPHG\ WKDW LQMXU\ DQG 0U 

0DQDIRUW KDV VRXJKW WKDW UHOLHILQ D FLYLO VXLW UHOLHIIURP WKLV LQGLFWPHQW LV QHFHVVDU\ DQG SURSHU 

DV ZHOO 7KH 6SHFLDO &RXQVHO¶V ODFN RI DXWKRULW\ GHSULYHV WKLV &RXUW RI MXULVGLFWLRQ WR KHDU WKLV 

FDVH 0U 0DQDIRUW¶V PRWLRQ VKRXOG EH JUDQWHG DQG WKH VXSHUVHGLQJ LQGLFWPHQW VKRXOG EH 

GLVPLVVHG 

%$&.*5281' 

, /(*$/ %$&.*5281' 

$ 3ROLWLFDO $FFRXQWDELOLW\ 

³>6@DIHW\ LQ WKH UHSXEOLFDQ VHQVH´ WKH )UDPHUV XQGHUVWRRG UHTXLUHV ³D GXH GHSHQGHQFH 

RQ WKH SHRSOH DQG D GXH UHVSRQVLELOLW\´ The Federalist 1R  DW  +DPLOWRQ & 5RVVLWHU 

HG  ,QGLVSHQVDEOH WR WKDW SULQFLSOH LV WKH ³SROLWLFDO DFFRXQWDELOLW\´ RI SXEOLF RIILFHUV 

ZKLFK LV ³HVVHQWLDO WR RXU OLEHUW\ DQG UHSXEOLFDQ IRUP RIJRYHUQPHQW´ Alden v. Maine  86 

      see also, e.g. Free Enter. Fund v. Pub. Co. Accounting Oversight Bd.  86 

    WKH &RQVWLWXWLRQ KDV EHHQ XQGHUVWRRG WR HPSRZHU WKH 3UHVLGHQW WR   ³6LQFH   

NHHS >SXEOLF@ RIILFHUV DFFRXQWDEOH´ cf. Pearson v. Callahan  86    

 
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UHFRJQL]LQJ  WKH  ³LPSRUWDQW  LQWHUHVW> @ ´  RI  ³KROG>LQJ@  SXEOLF  RIILFLDOV  DFFRXQWDEOH  ZKHQ  WKH\  

H[HUFLVH SRZHU LUUHVSRQVLEO\´  

&RQJUHVV EULHIO\ GHSDUWHG IURP WKDW SULQFLSOH RISXEOLF DFFRXQWDELOLW\ ZKHQ LW HQDFWHG WKH  

LQGHSHQGHQW  FRXQVHO  VWDWXWH  See  (WKLFV  LQ  *RYHUQPHQW  $FW  RI   3XE  /  1R      

6WDW   7KDW QRZLQIDPRXV ODZ DOORZHG DWWRUQH\V RXWVLGH WKH  'HSDUWPHQW RI-XVWLFH ³'2-´  

WR GHYRWH QHDUO\ XQERXQGHG UHVRXUFHV WR SXUVXLQJ ([HFXWLYH %UDQFK RIILFLDOV ZLWKRXW PHDQLQJIXO  

DFFRXQWDELOLW\ WR WKH 3UHVLGHQW RU WKH ([HFXWLYH %UDQFK  $ ELSDUWLVDQ FRQVHQVXV VRRQ UHFRJQL]HG  

WKDW WKH DFW ZDV D  ³GLVDVWURXV IDLOXUH´  &DVV 5  6XQVWHLQ  Bad  Incentives  and  Bad  Institutions    

*HR  /-       .HQQHWK 6WDUU DUJXDEO\ WKH PRVW SRZHUIXO LQGHSHQGHQW FRXQVHO  

HYHU  DSSRLQWHG  WKXV  DGYLVHG  &RQJUHVV  WKDW  WKH  VWDWXWH  ZDV  ³VWUXFWXUDOO\  XQVRXQG´  DQG  

³FRQVWLWXWLRQDOO\  GXELRXV´  The  Future  of  the  Independent  Counsel  Act:  Hearing  Before  the  S.  

Comm.  on  Gov’t  Affairs  WK  &RQJ      $WWRUQH\  *HQHUDO  -DQHW  5HQR  DJUHHG  7KH  

ODZ  ³FUHDWH>G@  D  SURVHFXWRU  ZKR  LV  XQOLNH  DQ\  RWKHU´  RQH  ZKR  KDG  ³QR  FRPSHWLQJ  SXEOLF  

GXWLHV´  DQG  ZDV  QRW  ³UHVSRQVLEOH  WR  WKH  SHRSOH´  Id.  DW      $FFRUGLQJ  WR  *HQHUDO  5HQR  

³>L@W FDQ¶W JHW DQ\ ZRUVH´  Id.  DW   

,Q    &RQJUHVV  UHIXVHG  WR  UHDXWKRUL]H  WKH  VWDWXWH  H[SUHVVLQJ  D  ³ELSDUWLVDQ  MXGJPHQW  

      WKDW  WKH  ,QGHSHQGHQW  &RXQVHO  ZDV  D  NLQG  RI  FRQVWLWXWLRQDO  )UDQNHQVWHLQ¶V  PRQVWHU  ZKLFK  

RXJKW  WR  EH  VKRYHG  ILUPO\  EDFN  LQWR  WKH  LFH  IURP  ZKLFK  LW  ZDV  LQLWLDOO\  XQWRPEHG´  $GULDQ  

9HUPHXOH  0RUULVRQ  Y  2OVRQ  Is  Bad  Law /$:)$5(  -XQH      7KDW  ODZ  KDG  FUHDWHG    

³XQDFFRXQWDEOH  SURVHFXWRUV  ZLHOGLQJ  LQILQLWH  UHVRXUFHV  ZKHQHYHU  WKHUH  LV  D  SODXVLEOH  DOOHJDWLRQ  

RID WHFKQLFDO FULPH´  *HUDUG ( /\QFK  The  Problem  Isn’t  in  the  Starrs  But  in  a  Misguided  Law 

:$6+ 3267  )HE      DW  &  7KH  VWDWXWH  ZDV  ³XWWHU>O\@  LQFRPSDWLE>OH@        ZLWK  RXU  

FRQVWLWXWLRQDO WUDGLWLRQV´  Morrison  v.  Olson  86     6FDOLD  -  GLVVHQWLQJ  

  
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%  7KH 6SHFLDO &RX  ODWLRQVQVHO 5HJX  

$V  WKH  LQGHSHQGHQW  FRXQVHO  VWDWXWH  ZDV  VHW  WR  ODSVH  LQ    &RQJUHVV  XQGHUWRRN  D  

ELSDUWLVDQ  SURMHFW  WR  FRQVLGHU  KRZ  WR  SUHYHQW  VLPLODU DEXVHV  JRLQJ  IRUZDUG  See  generally  'LFN  

7KRUQEXUJK  0DUN  +  7XRKH\  ,,,    0LFKDHO  'DYLGVRQ  Attorney  General’s  Special  Counsel  

Regulations %522.,1*6  6HSW      7KH  '2- HYHQWXDOO\  SURPXOJDWHG  UHJXODWLRQV  

GHVLJQHG WR DFFRPPRGDWH WKH QHHG WR DSSRLQW RXWVLGH  ³VSHFLDO FRXQVHO´  DW OHDVW ZKHUH RUGLQDU\  

SURVHFXWRUV  LQ  WKH  ([HFXWLYH  %UDQFK  PD\  KDYH  FRQIOLFWV  RI LQWHUHVW  ZLWK  WKH  SDUDOOHO  QHHG  WR  

YHVW  UHVSRQVLELOLW\  DQG  RYHUVLJKW  LQ  SROLWLFDOO\  DFFRXQWDEOH  RIILFLDOV  See    &)5  ��   

 WKH  ³6SHFLDO &RXQVHO 5HJXODWLRQV´  

7KH  6SHFLDO  &RXQVHO  5HJXODWLRQV  DFKLHYH  WKDW  JRDO  E\  LPSRVLQJ  FDUHIXO  OLPLWV  RQ  WKH  

DXWKRULW\  WR  DSSRLQW  VSHFLDO  FRXQVHO  2QO\  SROLWLFDOO\  DFFRXQWDEOH  IHGHUDO  RIILFHUV  i.e.  WKH  

$WWRUQH\  *HQHUDO  RU  $FWLQJ  $WWRUQH\  *HQHUDO  PD\  PDNH  VXFK  DSSRLQWPHQWV    &)5  

�  $QG  WKH  MXULVGLFWLRQ  WKH  $WWRUQH\  *HQHUDO  RU  $FWLQJ  $WWRUQH\  *HQHUDO  FDQ  JUDQW  

WKURXJK DQ DSSRLQWPHQW LV VWULFWO\ OLPLWHG  8QGHU � D WKH JUDQW RI³>R@ULJLQDO MXULVGLFWLRQ´  

WR  VSHFLDO  FRXQVHO  PXVW  SURYLGH  ³D  specific  factual  statement  RI WKH  PDWWHU  WR  EH  LQYHVWLJDWHG.´ 

Id.  � D  HPSKDVLV  DGGHG  6HFWLRQ  D  IXUWKHU  SURYLGHV  WKDW  WKH  JUDQW  RI  RULJLQDO  

MXULVGLFWLRQ  ³VKDOO    LQFOXGH´  DXWKRULW\  WR  LQYHVWLJDWH  DQG  SURVHFXWH  REVWUXFWLRQ  HIIRUWV  i.e.  

³IHGHUDO  FULPHV  FRPPLWWHG  LQ  WKH  FRXUVH  RI  DQG  ZLWK  LQWHQW  WR  LQWHUIHUH  ZLWK  WKH  6SHFLDO  

&RXQVHO¶V LQYHVWLJDWLRQ´  Id.  %XW WKH 6SHFLDO &RXQVHO 5HJXODWLRQV  do  not  DXWKRUL]H WKH $WWRUQH\  

*HQHUDO  RU  $FWLQJ  $WWRUQH\  *HQHUDO  WR  FRQFRPLWDQWO\  JUDQW  DQ\  RWKHU  DXWKRULW\  DV  SDUW  RI WKH  

VSHFLDO FRXQVHO¶V  ³RULJLQDO MXULVGLFWLRQ´  See    &)5  �   

 
$V KHUH  ³LQ FDVHV LQ ZKLFK WKH $WWRUQH\ *HQHUDO LV UHFXVHG  WKH $FWLQJ $WWRUQH\ *HQHUDO> @  ZLOO  

DSSRLQW  D  6SHFLDO  &RXQVHO  ZKHQ  KH  RU  VKH  GHWHUPLQHV  WKDW  FULPLQDO  LQYHVWLJDWLRQ  RI D  SHUVRQ  RU  

PDWWHU LV ZDUUDQWHG´   &)5 �   

  
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7KH  6SHFLDO  &RXQVHO  5HJXODWLRQV  GR  WKH  RSSRVLWH  7KH\  SURYLGH  WKDW  WR  REWDLQ  

MXULVGLFWLRQ  WR  LQYHVWLJDWH  RU  SURVHFXWH  DQ\  RWKHU  PDWWHU  D  VSHFLDO  FRXQVHO  PXVW  UHTXHVW  

³DGGLWLRQDO  MXULVGLFWLRQ´  IURP  WKH  $WWRUQH\  *HQHUDO  RU  $FWLQJ  $WWRUQH\  *HQHUDO  DV  DSSURSULDWH  

Id.  � E  ³,I LQ  WKH  FRXUVH  RI KLV  RU  KHU  LQYHVWLJDWLRQ  WKH  6SHFLDO  &RXQVHO  FRQFOXGHV  WKDW  

DGGLWLRQDO MXULVGLFWLRQ EH\RQG WKDW VSHFLILHG LQ KLV  RU KHU RULJLQDO MXULVGLFWLRQ LV  QHFHVVDU\       KH  

RU  VKH  shall  consult  with  the  Attorney  General  [or  Acting  Attorney  General],  who  will  

determine  whether  to  include  the  additional  matters  ZLWKLQ WKH 6SHFLDO &RXQVHO¶V MXULVGLFWLRQ RU  

DVVLJQ WKHP HOVHZKHUH´  Id.  HPSKDVLV DGGHG  

7KRVH  OLPLWV  RQ  WKH  DSSRLQWPHQW  DXWKRULW\  LQ  SDUWLFXODU  GHQ\LQJ  WKH  $WWRUQH\  *HQHUDO  

DQG  $FWLQJ  $WWRUQH\  *HQHUDO  SRZHU WR  JUDQW  RULJLQDO  MXULVGLFWLRQ  WKDW  H[WHQGV  EH\RQG  D  VSHFLILF  

IDFWXDO  VWDWHPHQW  ZHUH  ERUQ  RI  H[SHULHQFH  7KH  LQGHSHQGHQW  FRXQVHO  VWDWXWH  KDG  VHW  ³QR  

SUDFWLFDO  OLPLWV´  RQ  WKH  VFRSH  RI  DQ  LQGHSHQGHQW  FRXQVHO  LQYHVWLJDWLRQ  The  Future  of  the  

Independent  Counsel  Act:  Hearing  Before  the  S.  Comm.  on  Governmental  Affairs  WK  &RQJ  

    VWDWHPHQW  RI  -DQHW  5HQR  $WW¶\  *HQ  86  'HS¶W  RI  -XVWLFH  $V  D  UHVXOW  DQ  

LQYHVWLJDWLRQ XQGHUWDNHQ IRU RQH UHDVRQ RIWHQ WUDQVPRJULILHG LQWR  DQ LQGHSWK SUREH  RQ XQUHODWHG  

PDWWHUV  $UPHG ZLWK XQOLPLWHG UHVRXUFHV IRFXVHG RQ D KDQGIXO RIWDUJHWV DQG XQHQFXPEHUHG E\  

FRPSHWLQJ  REOLJDWLRQV  RU  SROLWLFDOO\  DFFRXQWDEOH  RYHUVLJKW  LQGHSHQGHQW  FRXQVHO  IDFHG  SUHVVXUH  

WR  ³DUWLILFLDOO\       SURVHFXWH´  LIanything  VHHPHG SURVHFXWDEOH  Id.  

7KDW  XQERXQGHG  H[HUFLVH  RI  SURVHFXWRULDO  DXWKRULW\  LV  ZKROO\  LQFRPSDWLEOH  ZLWK  RXU  

FRQVWLWXWLRQDO  WUDGLWLRQ  ³(YHQ  LI  D  GHIHQGDQW  LV  XOWLPDWHO\  DFTXLWWHG  IRUFHG  LPPHUVLRQ  LQ  

FULPLQDO  LQYHVWLJDWLRQ  DQG  DGMXGLFDWLRQ  LV  D  ZUHQFKLQJ  GLVUXSWLRQ  RI  HYHU\GD\  OLIH  )RU  WKLV  

UHDVRQ  ZH  PXVW KDYH  DVVXUDQFH  WKDW WKRVH  ZKR  ZRXOG ZLHOG WKLV  SRZHU ZLOO  EH  JXLGHG  solely  E\  

WKHLU VHQVH RISXEOLF UHVSRQVLELOLW\ IRU WKH DWWDLQPHQW RI MXVWLFH´  Young  v.  U.S.  ex  rel.  Vuitton  et  
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Fils  S.A.    86            HPSKDVLV  DGGHG  7KH 6SHFLDO &RXQVHO 5HJXODWLRQV  VHW RXW  

WR HQVXUH SUHFLVHO\ WKDW  SROLWLFDO DFFRXQWDELOLW\ IRU WKH DWWDLQPHQW RIMXVWLFH  

&  7KH $SSRLQWPHQW 2UGHU DW ,VVXH +HUH  

7KLV  FDVH  DULVHV  RXW  RI $FWLQJ  $WWRUQH\  *HQHUDO  5RG  5RVHQVWHLQ¶V  0D\    RUGHU      

QDPLQJ 5REHUW 6  0XHOOHU ,,,  DV 6SHFLDO &RXQVHO  2IILFH RIWKH  'HSXW\ $WW¶\  *HQ  Appointment  

of  Special  Counsel  To  Investigate  Russian  Interference  with  the  2016  Presidential  Election  and  

Related  Matters  0D\    ³$SSRLQWPHQW 2UGHU´  ,Q HDUO\       WKH  '2- UHYHDOHG WKDW LW  

ZDV  LQYHVWLJDWLQJ DOOHJDWLRQV  WKDW  'RQDOG  -  7UXPS¶V  SUHVLGHQWLDO FDPSDLJQ FRRUGLQDWHG ZLWK WKH  

5XVVLDQ  JRYHUQPHQW  WR  LQIOXHQFH  WKH    SUHVLGHQWLDO  HOHFWLRQ  0DWW  $SX]]R  0DWWKHZ  

5RVHQEHUJ    (PPDULH  +XHWWHPDQ  Comey  Confirms  Inquiry  on  Russia  and  Trump  Allies  1<  

7,0(6 0DU    DW $  7KH $WWRUQH\ *HQHUDO UHFXVHG KLPVHOIIURP DQ\ LQYHVWLJDWLRQV LQWR  

WKDW VXEMHFW LQ 0DUFK   DSSRLQWLQJ WKH  'HSXW\ $WWRUQH\  *HQHUDO DV $FWLQJ $WWRUQH\  *HQHUDO  

ZLWK UHVSHFW WR WKH LQYHVWLJDWLRQ  3UHVV 5HOHDVH 86  'HS¶W RI-XVWLFH  Attorney  General  Sessions  

Statement  on  Recusal  0DU      $V $FWLQJ $WWRUQH\ *HQHUDO WKH  'HSXW\ $WWRUQH\ *HQHUDO  

WKHQ LVVXHG WKH $SSRLQWPHQW 2UGHU DW LVVXH KHUH  

3DUDJUDSKV  EL  DQG  ELLL  RI  WKH  $SSRLQWPHQW  2UGHU  VHW  RXW  WKH  6SHFLDO  &RXQVHO¶V  

³>R@ULJLQDO  MXULVGLFWLRQ´    &)5  � D  ,Q  SDUWLFXODU  SDUDJUDSK  EL  SURYLGHV  ³D  

specific  factual  statement  RI  WKH  PDWWHU  WR  EH  LQYHVWLJDWHG´  id.  � D  HPSKDVLV  DGGHG  

HPSRZHULQJ  WKH  6SHFLDO  &RXQVHO  WR  SXUVXH  ³DQ\  OLQNV  DQGRU  FRRUGLQDWLRQ  EHWZHHQ  WKH  5XVVLDQ  

JRYHUQPHQW  DQG  LQGLYLGXDOV  DVVRFLDWHG  ZLWK  WKH  FDPSDLJQ  RI  3UHVLGHQW  'RQDOG  7UXPS´  

$SSRLQWPHQW  2UGHU  �EL  $QG SDUDJUDSK  ELLL  RI WKH  $SSRLQWPHQW  2UGHU SURYLGHV  WKDW WKH  

6SHFLDO  &RXQVHO  PD\  DOVR  SXUVXH  ³DQ\  RWKHU  PDWWHUV  ZLWKLQ  WKH  VFRSH  RI   &)5  � D´  

i.e. HIIRUWV WR REVWUXFW WKH DXWKRUL]HG LQYHVWLJDWLRQ  $SSRLQWPHQW 2UGHU �ELLL  

  
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3DUDJUDSK  ELL  RI  WKH  $SSRLQWPHQW  2UGHU  KRZHYHU  SXUSRUWV  WR  JUDQW  WKH  6SHFLDO  

&RXQVHO IXUWKHU DXWKRULW\  ,W VWDWHV  WKDW KH PD\ DOVR LQYHVWLJDWH DQG SURVHFXWH  ³any  matters  that  

arose  or  may  arise  GLUHFWO\  IURP  WKH  LQYHVWLJDWLRQ´  $SSRLQWPHQW  2UGHU  �ELL  HPSKDVLV  

DGGHG  $V  H[SODLQHG  EHORZ  WKH  $FWLQJ  $WWRUQH\  *HQHUDO  KDV  QR  DXWKRULW\  WR  JUDQW  WKDW  SRZHU  

ab  initio  DV  SDUW  RI  WKH  6SHFLDO  &RXQVHO¶V  RULJLQDO  MXULVGLFWLRQ  See  SS    infra  7R  WKH  

FRQWUDU\  *UDQWV  RI ³>R@ULJLQDO  MXULVGLFWLRQ´  DUH  OLPLWHG WR  WKH  ³VSHFLILF  IDFWXDO  VWDWHPHQW RI WKH  

PDWWHU  WR  EH  LQYHVWLJDWHG´  DQG  REVWUXFWLRQ  HIIRUWV    &)5  � D  7R  LQYHVWLJDWH  DQ\  

PDWWHU EH\RQG WKDW  LQFOXGLQJ  PDWWHUV  WKDW DULVH  GXULQJ  WKH  FRXUVH  RI WKH  LQYHVWLJDWLRQ  D JUDQW  

RI  DGGLWLRQDO  MXULVGLFWLRQ  LV  UHTXLUHG  7KH  6SHFLDO  &RXQVHO  PXVW  ³FRQVXOW  ZLWK  WKH  >$FWLQJ@  

$WWRUQH\  *HQHUDO´  WR  REWDLQ  WKDW  ³DGGLWLRQDO  MXULVGLFWLRQ´  See  id.  � E  $QG  WKH  $FWLQJ  

$WWRUQH\  *HQHUDO  PXVW  ³GHWHUPLQH  ZKHWKHU  WR  LQFOXGH  WKH  DGGLWLRQDO  PDWWHUV  ZLWKLQ  WKH  6SHFLDO  

&RXQVHO¶V  MXULVGLFWLRQ RU DVVLJQ WKHP HOVHZKHUH´  Id.  *UDQWLQJ  WKH  6SHFLDO  &RXQVHO  MXULVGLFWLRQ  

ex  ante  WR  SXUVXH  DQ\  PDWWHUV  WKDW  ³DURVH  RU  PD\  DULVH  GLUHFWO\  IURP  WKH  LQYHVWLJDWLRQ´  E\SDVVHV  

WKH  UHTXLUHG  FRQVXOWDWLRQ  LW  E\SDVVHV  WKH  $WWRUQH\  *HQHUDO¶V  LVVXHVSHFLILF  GHWHUPLQDWLRQ  DQG  

ZLWK WKRVH  LW E\SDVVHV  WKH  GHFLVLRQ E\ D SROLWLFDOO\ DFFRXQWDEOH  RIILFLDO  WKDW WKH  6SHFLDO  &RXQVHO  

5HJXODWLRQV ZHUH GHVLJQHG WR HQVXUH  $SSRLQWPHQW 2UGHU �ELL  

,,  352&((',1*6 %()25( 7+,6 &2857  

$  7KH ,QYHVWLJDWLRQ  

2QFH  DSSRLQWHG  WKH  6SHFLDO  &RXQVHO  LPPHGLDWHO\  EHJDQ  LQYHVWLJDWLQJ  PDWWHUV  EH\RQG  

DOOHJHG FRRUGLQDWLRQ EHWZHHQ WKH 5XVVLDQ JRYHUQPHQW DQG WKH 7UXPS  SUHVLGHQWLDO FDPSDLJQ  ,Q  

SDUWLFXODU  WKH  6SHFLDO  &RXQVHO  IRFXVHG  RQ  0U  0DQDIRUW¶V  IRUHLJQ  FRQVXOWLQJ  ZRUN  LQ  8NUDLQH  

ZKLFK KDG HQGHG LQ   0U  0DQDIRUW¶V  EDQN DFFRXQWV  DQG WD[ ILOLQJV  IURP   WR    DQG  

0U  0DQDIRUW¶V  SHUVRQDO H[SHQGLWXUHV  IURP   WR   'NW    ³6XSHUVHGLQJ  ,QGLFWPHQẂ   

  
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��  7KRVH  LVVXHV  KDG  QR  FRQQHFWLRQ  WR  DQ\  DOOHJHG  FRRUGLQDWLRQ  ZLWK  WKH  5XVVLDQ  

JRYHUQPHQW  1RU GLG WKH\ KDYH DQ\ UHODWLRQ WR WKH  SUHVLGHQWLDO HOHFWLRQ  

,Q  -XO\   WKH  6SHFLDO  &RXQVHO  DSSOLHG IRU  REWDLQHG  DQG H[HFXWHG DQ  LQYDVLYH  HDUO\  

PRUQLQJ  VHDUFK  RI  0U  0DQDIRUW¶V  KRPH  LQ  $OH[DQGULD  9LUJLQLD  &DURO  '  /HRQQLJ  7RP  

+DPEXUJHU    5RVDOLQG  6  +HOGHUPDQ  FBI  Conducted  Predawn  Raid  of  Former  Trump  

Campaign  Chairman  Manafort’    $FFRUGLQJ  WR  WKH  6SHFLDO  s  Home :$6+ 3267  $XJ      

&RXQVHO  WKDW  $SSRLQWPHQW  2UGHU  JUDQWV  KLP  MXULVGLFWLRQ  DQG  DXWKRULW\  WR  REWDLQ  PDWHULDOV  

UHJDUGLQJ  SXUSRUWHG  SRWHQWLDO  WD[  DQG  ZKLWHFROODU  FULPHV  FRPPLWWHG  RQ  RU  DIWHU  -DQXDU\    

  QHDUO\  D  GHFDGH  EHIRUH  WKH  7UXPS  SUHVLGHQWLDO  FDPSDLJQ  EHJDQ  see  3UHVV  5HOHDVH  7KH  

$PHULFDQ 3UHVLGHQF\ 3URMHFW  Donald  J.  Trump  Declares  Candidacy  for  President  of  the  United  

States  -XQH      5HO\LQJ  RQ  WKDW  VDPH  DXWKRULW\  WKH  6SHFLDO  &RXQVHO  LVVXHG  PRUH  WKDQ  

  VXESRHQDV  UHODWHG WR  0U  0DQDIRUW  UHTXHVWLQJ  UHFRUGV  IURP DV  IDU EDFN DV  -DQXDU\      

$OO  RI WKRVH  DFWLRQV  WKH  VHDUFK  DQG  WKH  VXESRHQDV  UHODWHG  WR  DOOHJHG  GHDOLQJV  WKDW  KDYH  EHHQ  

ZLGHO\ UHSRUWHG XSRQ VLQFH DW OHDVW     infra See  SS    Q  

%  7KH ,QGLFWPHQW DQG 6X  UW  SHUVHGLQJ ,QGLFWPHQWV LQ 7KLV &RX  

2Q  2FWREHU      WKH  6SHFLDO  &RXQVHO  VLJQHG  D  QLQHFRXQW  LQGLFWPHQW  DJDLQVW  0U      

0DQDIRUW UHODWLQJ  WR  0U  0DQDIRUW¶V  FRQVXOWLQJ ZRUN IRU WKH  8NUDLQLDQ JRYHUQPHQW  D 8NUDLQLDQ  

SROLWLFDO SDUW\ DQG D 8NUDLQLDQ SROLWLFLDQ EHWZHHQ  WR   'NW    ��  7KH LQGLFWPHQW  

GLG  QRW  DFFXVH  0U  0DQDIRUW  RI  DQ\  FULPHV  LQYROYLQJ  WKH  5XVVLDQ  JRYHUQPHQW  RU  WKH    

FDPSDLJQ  See  generally  'NW    

7KH  6SHFLDO  &RXQVHO  KDV  VLQFH  VLJQHG  D  VHULHV  RI VXSHUVHGLQJ  LQGLFWPHQWV  PRVW  UHFHQWO\  

RQ )HEUXDU\     See  'NWV        2QFH  DJDLQ  WKH  RSHUDWLYH  6XSHUVHGLQJ  ,QGLFWPHQW  

IRFXVHV  RQ  0U  0DQDIRUW¶V  FRQVXOWLQJ  ZRUN  LQ  8NUDLQH  'NW    ��  ,W  DFFXVHV  0U  

  
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0DQDIRUW RI WKUHH VFKHPHV WKDW KDYH QR  FRQQHFWLRQ WR  HLWKHU WKH 5XVVLDQ JRYHUQPHQW RU WKH   

HOHFWLRQ  

First  WKH  6XSHUVHGLQJ  ,QGLFWPHQW  DOOHJHV  WKDW  0U  0DQDIRUW FRPPLWWHG ILQDQFLDO  DQG  WD[  

RIIHQVHV  E\  VHQGLQJ  ZLUH  WUDQVIHUV  IURP  FHUWDLQ  IRUHLJQ  FRXQWULHV  RWKHU  WKDQ  5XVVLD  QDPHO\  

&\SUXV  WKH  8QLWHG  .LQJGRP  DQG  WKH  *UHQDGLQHV  6XSHUVHGLQJ  ,QGLFWPHQW  ��  7KH  

DOOHJHG  ZLUH  WUDQVIHUV  WRRN  SODFH  IURP    WR    HQGLQJ  DW  OHDVW  D  \HDU  EHIRUH  WKH  7UXPS  

FDPSDLJQ ODXQFKHG  Id. see  7KH $PHULFDQ 3UHVLGHQF\ 3URMHFW  supra 

Second,  WKH  6XSHUVHGLQJ  ,QGLFWPHQW  DOOHJHV  WKDW  IURP    WR    0U  0DQDIRUW  

DVVLVWHG WKH 8NUDLQLDQ JRYHUQPHQW  D 8NUDLQLDQ SROLWLFDO SDUW\  DQG D 8NUDLQLDQ SROLWLFLDQ  9LNWRU  

<DQXNRY\FK  EXW  IDLOHG  WR  UHJLVWHU  DQG  GLVFORVH  KLV  DFWLYLWLHV  LQ  YLRODWLRQ  RI   86&  ��   

DO  DQG   86&  ��         7KH  WRSLFV  RI    6XSHUVHGLQJ  ,QGLFWPHQW  ��    

0U  0DQDIRUW¶V  FRQVXOWLQJ  DOOHJHGO\  LQFOXGHG  ³8NUDLQH  VDQFWLRQV  WKH  YDOLGLW\  RI  8NUDLQH  

HOHFWLRQV´  DQG  WKH  LPSULVRQPHQW  RI  0U  <DQXNRY\FK¶V  8NUDLQLDQ  SROLWLFDO  ULYDO  <XOLD  

7\PRVKHQNR  Id.  ��    )LQDOO\  WKH  6XSHUVHGLQJ  ,QGLFWPHQW  DOOHJHV  WKDW  0U  0DQDIRUW  

UHWDLQHG D 8QLWHG 6WDWHV ODZ ILUP WR UHSRUW DERXW 0V  7\PRVKHQNR¶V FULPLQDO WULDO LQ 8NUDLQH DQG  

WKHQ  KLUHG  D  ³JURXS  RI  IRUPHU  VHQLRU  (XURSHDQ  SROLWLFLDQV  WR  WDNH  SRVLWLRQV  IDYRUDEOH  WR  

8NUDLQH´  Id.  ��    1RQH  RI 0U  0DQDIRUW¶V  FRQVXOWLQJ  ZRUN  LV  DOOHJHG  WR  LQYROYH  WKH  

5XVVLDQ JRYHUQPHQW RU WKH  HOHFWLRQ.  See  id.  

Third  WKH 6XSHUVHGLQJ  ,QGLFWPHQW FKDUJHV  0U  0DQDIRUW ZLWK WD[ YLRODWLRQV IRU IDLOLQJ WR  

GLVFORVH  KLV  LQWHUHVWV  LQ  IRUHLJQ  EDQN  DFFRXQWV  QRQH  RI  ZKLFK  DUH  DOOHJHG  WR  EH  LQ  5XVVLD  

6XSHUVHGLQJ  ,QGLFWPHQW  ��  7KH  DOOHJHG IDLOXUHV  WR  GLVFORVH  WRRN SODFH  EHWZHHQ   DQG  

  \HDUV  EHIRUH  0U  0DQDIRUW¶V  EULHI LQYROYHPHQW  LQ  WKH  7UXPS  FDPSDLJQ  RU WKH  FDPSDLJQ  

LWVHOI  Id.  �  see  7KH $PHULFDQ 3UHVLGHQF\ 3URMHFW  supra  0HJKDQ .HQHDOO\  Timeline  of  Paul  

  
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Manafort’    KWWSDEFQHZVJRFRP  s  Role  in  the  Trump  Campaign  $%&1(:6&20  2FW      

3ROLWLFVWLPHOLQHSDXOPDQDIRUWVUROHWUXPSFDPSDLJQVWRU\"LG    

7KH  6XSHUVHGLQJ  ,QGLFWPHQW  QRZKHUH  PHQWLRQV  DQ\  ³5XVVLDQ  JRYHUQPHQW>@  HIIRUWV  WR  

LQWHUIHUH  LQ  WKH    SUHVLGHQWLDO  HOHFWLRQ´  ³DQ\  OLQNV  DQGRU  FRRUGLQDWLRQ  EHWZHHQ  WKH  5XVVLDQ  

JRYHUQPHQW  DQG  LQGLYLGXDOV  DVVRFLDWHG  ZLWK  WKH  FDPSDLJQ  RI 3UHVLGHQW  'RQDOG  7UXPS´  RU  DQ\  

DFWV WR LQWHUIHUH ZLWK DQ LQYHVWLJDWLRQ LQWR WKRVH WZR VXEMHFWV  See  generally  $SSRLQWPHQW 2UGHU  

&  7KH  7KUHDW  RI  WLRQV  0U  0DQDIRUW¶V  $GGLWLRQDO  ,QYHVWLJDWLRQV  DQG  3URVHFX  

&LYLO 6X  ULVGLFWLRQ  LW DQG WKH 1HZ ,QGLFWPHQWV LQ $QRWKHU -X  

,Q  -DQXDU\   0U  0DQDIRUW ILOHG D FLYLO DFWLRQ DJDLQVW WKH  6SHFLDO &RXQVHO VHHNLQJ  WR  

VHW  DVLGH  WKH  $SSRLQWPHQW  2UGHU  DQG  DOO  DFWLRQV  WDNHQ  DJDLQVW  0U  0DQDIRUW  SXUVXDQW  WR  WKDW  

2UGHU  &RPSODLQW  Manafort  v.  Dep’t  of  Justice  1R  &9$%-  'NW    ''&  -DQ  

    ³&RPSO´  7KH FRPSODLQW LQFOXGHV  WZR FRXQWV  &RXQW  , DOOHJHV  WKDW WKH $SSRLQWPHQW  

2UGHU  3DUDJUDSK  ELL  LQ  SDUWLFXODU  H[FHHGV  WKH  $FWLQJ  $WWRUQH\  *HQHUDO¶V  DXWKRULW\  XQGHU  

WKH  6SHFLDO  &RXQVHO  5HJXODWLRQV  &RPSO  ��  6SHFLILFDOO\  LW  DOOHJHV  WKDW  WKH  $FWLQJ  

$WWRUQH\  *HQHUDO  ODFNHG SRZHU  WR  JLYH  WKH  6SHFLDO  &RXQVHO  RULJLQDO  MXULVGLFWLRQ  WR  YHHU ZLGH  RI  

WKH  VSHFLILF  IDFWXDO  VWDWHPHQW  RI  WKH  PDWWHU  WR  EH  LQYHVWLJDWHG  DQG  SXUVXH  DQ\  PDWWHU  DULVLQJ  

GXULQJ  KLV  LQYHVWLJDWLRQ  Id.  ��  &RXQW  ,,  LQFRUSRUDWHV  WKH  DOOHJDWLRQV  LQ  &RXQW  ,  DQG  

IXUWKHU  DOOHJHV  WKDW  HYHQ  LI WKH  $FWLQJ  $WWRUQH\  *HQHUDO  KDG  DXWKRULW\  WR  JUDQW  WKDW  H[SDQVLYH  

RULJLQDO  MXULVGLFWLRQ  WKH  6SHFLDO  &RXQVHO¶V  DFWLRQV  H[FHHG  WKDW  VFRSH  Id.  ��  7KH  

FRPSODLQW WKXV DOVR UHTXHVWV WKDW WKH &RXUW HQMRLQ WKH 6SHFLDO &RXQVHO IURP LQYHVWLJDWLQJ PDWWHUV  

RXWVLGH  WKH  VSHFLILF  IDFWXDO  GHVFULSWLRQ  RI WKH  PDWWHU  WR  EH  LQYHVWLJDWHG  Id.  DW   SUD\HU  IRU  

UHOLHI  

7KH  JRYHUQPHQW  PRYHG WR  GLVPLVV  0U  0DQDIRUW¶V  FRPSODLQW IRU IDLOXUH  WR  VWDWH  D FODLP  

'HIV ¶  0RW  7R  'LVPLVV  Manafort  v.  Dep’t  of  Justice 1R  &9$%-  'NW   ''&  

  
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Case 1:17  cr  00201  ABJ  Document 235  Filed  age 20 of 46  03/14/18  P  

)HE      ³)LUVW DQG PRVW IXQGDPHQWDOO\´  WKH JRYHUQPHQW FODLPHG  WKH FLYLO VXLW VKRXOG EH  

GLVPLVVHG  EHFDXVH  D  PRWLRQ  WR  GLVPLVV  WKH  LQGLFWPHQW  LQ  WKH  FULPLQDO  FDVH  ZRXOG  SURYLGH  0U  

0DQDIRUW DQ ³DGHTXDWH OHJDO UHPHG\´  'HIV ¶  0HP LQ 6XSSRUW RI0RW 7R  'LVPLVV  Manafort  v.  

Dep’t  of  Justice 1R  &9$%-  'NW    DW   ''&  )HE      ³,I0DQDIRUW  

EHOLHYHV  WKH  6SHFLDO  &RXQVHO  ODFNV  DXWKRULW\  WR  SURVHFXWH  KLP´  WKH  JRYHUQPHQW  DUJXHG  ³KH  LV  

IUHH  WR  UDLVH  WKDW  REMHFWLRQ  LQ  KLV  FULPLQDO  DFWLRQ  E\  ILOLQJ  D  PRWLRQ  WR  GLVPLVV  WKH  LQGLFWPHQW  

SXUVXDQW WR  5XOH   RIWKH )HGHUDO 5XOHV  RI&ULPLQDO 3URFHGXUH´  Id.  0U  0DQDIRUW RSSRVHG WKH  

PRWLRQ DQG UHVSRQGHG WKDW GLVPLVVLQJ WKH 6XSHUVHGLQJ ,QGLFWPHQW ZRXOG QRW SURYLGH DQ DGHTXDWH  

UHPHG\  ,W FRXOG QRW SUHYHQW WKH 6SHFLDO &RXQVHO IURP H[HUFLVLQJ  ultra  vires  SRZHU LQ  ³PXOWLSOH  

LQYHVWLJDWLRQV  LQ  PXOWLSOH  MXULVGLFWLRQV  RQ  PXOWLSOH  PDWWHUV´  RU  IURP  FRQWLQXLQJ  WR  UHWXUQ  

VXSHUVHGLQJ  LQGLFWPHQWV  RU  ILOLQJ  PXOWLSOH  FDVHV  LQ  WKLV  &RXUW  DV  WKH  6SHFLDO  &RXQVHO  KDG  

WKUHDWHQHG  3O¶V 0HP  RI/DZ LQ 2SS  WR  'HIV¶  0RW  7R  'LVPLVV  Manafort  v.  Dep’t  of  Justice  

1R  &9$%-  'NW  DW  ''&  )HE     $ KHDULQJ RQ WKH JRYHUQPHQW¶V  

PRWLRQ LV VHW IRU $SULO  
 

'XULQJ  EULHILQJ  RQ  WKH  PRWLRQ  WR  GLVPLVV  WKH  6SHFLDO  &RXQVHO  LQ  IDFW  EURXJKW  GLIIHUHQW  

FKDUJHV  LQ D GLIIHUHQW MXULVGLFWLRQ  ,Q )HEUXDU\   WKH  6SHFLDO &RXQVHO REWDLQHG DQ HLJKWHHQ  

FRXQW  LQGLFWPHQW  DJDLQVW  0U  0DQDIRUW  LQ  WKH  (DVWHUQ  'LVWULFW  RI 9LUJLQLD  ,QGLFWPHQW  United  

States  v.  Manafort  1R  FU76(  'NW    ('  9D  )HE      RULJLQDOO\  ILOHG  

XQGHU VHDO RQ )HEUXDU\    /LNH WKH LQGLFWPHQWV EHIRUH WKLV &RXUW  WKRVH FKDUJHV KDYH QR  

 
$V  0U  0DQDIRUW KDV  H[SODLQHG  LQ  WKH  FLYLO  VXLW  WKH  JRYHUQPHQW¶V  FRQWHQWLRQ  WKDW GLVPLVVDO  RI  

WKLV  LQGLFWPHQW  FRQVWLWXWHV  DQ  ³DGHTXDWH´  UHPHG\  LV  PLVWDNHQ  3O¶V  0HP  RI /DZ  LQ  2SS  WR  

'HIV¶  0RW  7R  'LVPLVV  supra  DW   see  Juluke  v.  Hodel    )G     '&  &LU  

  1RQHWKHOHVV  0U  0DQDIRUW  DFFHSWV  WKH  JRYHUQPHQW¶V  LQYLWDWLRQ  WR  ILOH  WKLV  PRWLRQ  WR    
REWDLQ DQ\ UHOLHILW FDQ SURYLGH  

  
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Case 1:17  cr  00201  ABJ  Document 235  Filed  age 21 of 46  03/14/18  P  

FRQQHFWLRQ  WR  DOOHJHG FRRUGLQDWLRQ  EHWZHHQ  WKH  5XVVLDQ  JRYHUQPHQW DQG WKH  7UXPS  SUHVLGHQWLDO  

FDPSDLJQ  

%DUHO\  D  ZHHN  ODWHU  WKH  6SHFLDO  &RXQVHO  REWDLQHG  D  VXSHUVHGLQJ  LQGLFWPHQW  LQ  WKDW  

MXULVGLFWLRQ FKDUJLQJ 0U  0DQDIRUW EDVHG RQ DOOHJDWLRQV WKDW  DJDLQ  KDYH QR  FRQQHFWLRQ WR  WKH  

5XVVLDQ JRYHUQPHQW RU WKH 7UXPS SUHVLGHQWLDO FDPSDLJQ  6XSHUVHGLQJ ,QGLFWPHQW  United  States  

v.  Manafort 1R  FU76(  'NW   ('  9D  )HE     ,QVWHDG  WKH LQGLFWPHQW  

LQ  WKH  (DVWHUQ  'LVWULFW  RI  9LUJLQLD  IRFXVHV  RQFH  DJDLQ  RQ  0U  0DQDIRUW¶V  FRQVXOWLQJ  HIIRUWV  

LQYROYLQJ  8NUDLQH  \HDUV  EHIRUH  WKH    HOHFWLRQ  Id.  ��  $QG LW FODLPV WKDW 0U  0DQDIRUW  

DQG  KLV  EXVLQHVV  SDUWQHU  5LFKDUG  *DWHV  GHIUDXGHG  FHUWDLQ  ILQDQFLDO  LQVWLWXWLRQV  LQ  WKH  8QLWHG  

6WDWHV  Id.  �  

$5*80(17  

+DYLQJ  HQGXUHG  WKH  H[FHVVHV  RI SURVHFXWRULDO  DXWKRULW\  ZLWKRXW  FRUUHVSRQGLQJ  SROLWLFDO  

DFFRXQWDELOLW\  XQGHU  WKH  (WKLFV  LQ  *RYHUQPHQW  $FW  WKH  '2- SURPXOJDWHG  WKH  6SHFLDO  &RXQVHO  

5HJXODWLRQV  WKDW  OLPLW  WKH  $WWRUQH\  *HQHUDO¶V  DQG  WKH  $FWLQJ  $WWRUQH\  *HQHUDO¶V  DXWKRULW\  WR  

DSSRLQW  DQG  DFFRUG  MXULVGLFWLRQ  WR  VSHFLDO  FRXQVHO  7KH  $SSRLQWPHQW  2UGHU  KHUH  H[FHHGV  WKRVH  

FDUHIXO  OLPLWV  ,W  SXUSRUWV  WR  DIIRUG  WKH  6SHFLDO  &RXQVHO  RULJLQDO  MXULVGLFWLRQ  WKDW  WKH  $FWLQJ  

$WWRUQH\  *HQHUDO  KDV  QR  DXWKRULW\  WR  JUDQW  %HFDXVH  WKH  $FWLQJ  $WWRUQH\  *HQHUDO  KDG  QR  

DXWKRULW\  WR  JUDQW  WKH  6SHFLDO  &RXQVHO  WKDW  RULJLQDO  MXULVGLFWLRQ  WKH  6SHFLDO  &RXQVHO  KDG  QR  

DXWKRULW\ WR  H[HUFLVH LW  7KH  6XSHUVHGLQJ  ,QGLFWPHQW  PRUHRYHU  H[WHQGV  EH\RQG HYHQ WKH  VFRSH  

RIMXULVGLFWLRQ WKH $SSRLQWPHQW 2UGHU SXUSRUWV WR JUDQW  

8QGHU  WKRVH  FLUFXPVWDQFHV  GLVPLVVDO  RI  WKH  LQGLFWPHQW  LV  ZDUUDQWHG  )HGHUDO  5XOH  RI  

&ULPLQDO  3URFHGXUH  E  SHUPLWV  D  GHIHQGDQW  WR  PDNH  ³>D@  PRWLRQ  WKDW  WKH  FRXUW  ODFNV  

MXULVGLFWLRQ        DW  DQ\  WLPH  ZKLOH  WKH  FDVH  LV  SHQGLQJ´  )HG  5  &ULP  3  E  ,W  LV  ZHOO  

HVWDEOLVKHG WKDW  ZKHQ WKH  DWWRUQH\ ZKR  LQLWLDWHG D FULPLQDO  SURFHHGLQJ  LV  ³ZLWKRXW DXWKRUL]DWLRQ  
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Case 1:17  cr  00201  ABJ  Document 235  Filed  age 22 of 46  03/14/18  P  

WR  DSSHDU RQ  EHKDOI RI WKH  8QLWHG 6WDWHV´  ³MXULVGLFWLRQ LV  ODFNLQJ´  United  States  v.  Providence  

Journal  Co.    86        7KH  8QLWHG  6WDWHV  DJUHHV  2SSRVLQJ  0U  0DQDIRUW¶V  

FLYLO  VXLW  LW  XUJHG  WKDW  0U  0DQDIRUW  KDV  DQ  ³DGHTXDWH  UHPHG\´  LQ  WKLV  FULPLQDO  DFWLRQ  0U  

0DQDIRUW¶V  FODLP WKDW  ³WKH  6SHFLDO  &RXQVHO  ODFNV  DXWKRULW\´  LW GHFODUHG  VKRXOG EH  UDLVHG LQ WKLV  

³FULPLQDO  DFWLRQ  E\  ILOLQJ  D  PRWLRQ  WR  GLVPLVV  WKH  LQGLFWPHQW SXUVXDQW WR  5XOH    RI WKH  )HGHUDO  

5XOHV  RI &ULPLQDO  3URFHGXUH´  'HIV ¶  0HP  LQ  6XSSRUW  RI 0RW  7R  'LVPLVV  supra  DW    )RU  

VLPLODU  UHDVRQV  GLVPLVVDO  LV  DOVR  ZDUUDQWHG  EDVHG  RQ  ³GHIHFW>V@  LQ  LQVWLWXWLQJ  WKH  SURVHFXWLRQ´  

DQG GHIHFWV LQ ³WKH LQGLFWPHQẂ  XQGHU )HG  5  &ULP  3  E  

,  7+(  683(56(',1*  ,1',&70(17  0867  %(  ',60,66('  %(&$86(  7+(  

63(&,$/ &2816(/¶6 $332,170(17 :$6 8/75$9,5(6  

$  7KH  $FWLQJ  $WWRUQH\  *HQHUDO¶V  3RZHU  7R  *UDQW  -XULVGLFWLRQ  ,V  /LPLWHG  WR  

6SHFLILFDOO\ ,GHQWLILHG 0DWWHUV DQG 5HODWHG 2EVWUXFWLRQ (IIRUWV  

,Q    WKH  '2- SURPXOJDWHG  WKH  6SHFLDO  &RXQVHO  5HJXODWLRQV    &)5  ��   

  ³WR  UHSODFH  WKH  SURFHGXUHV  VHW  RXW  LQ  WKH  ,QGHSHQGHQW  &RXQVHO  5HDXWKRUL]DWLRQ  $FW  RI  

´  Office  of  Special  Counsel    )HG  5HJ      -XO\      8QOLNH  WKH  ROG      

LQGHSHQGHQW  FRXQVHO  V\VWHP  WKH  6SHFLDO  &RXQVHO  5HJXODWLRQV  GR  QRW  SHUPLW  D  VSHFLDO  FRXQVHO¶V  

MXULVGLFWLRQ WR  EH  ³ZLGH  LQ SHULPHWHU DQG IX]]\ DW WKH  ERUGHUV´  United  States  v.  Wilson    )G  

    '&  &LU    7KH  6SHFLDO  &RXQVHO  5HJXODWLRQV  VWULFWO\  FLUFXPVFULEH  WKH  $WWRUQH\  

*HQHUDO¶V  RU  $FWLQJ  $WWRUQH\  *HQHUDO¶V  DXWKRULW\  WR  DSSRLQW  DQ  RXWVLGH  ³VSHFLDO  FRXQVHO´  DQG  

WKH\  VHW  FOHDU  UHTXLUHPHQWV  IRU  VXFK  DQ  DSSRLQWPHQW  WR  HQVXUH  SURSHU  SROLWLFDO  DFFRXQWDELOLW\  

See    &)5  �   

³7ZR  YH[LQJ  SUREOHPV  XQGHU  WKH  ,QGHSHQGHQW  &RXQVHO  $FW´  WKDW  WKH  6SHFLDO  &RXQVHO  

5HJXODWLRQV  VRXJKW  WR  DGGUHVV  ZHUH  ³WKH  WHQGHQF\  RI VRPH  LQYHVWLJDWLRQV  WR  VSUDZO  EH\RQG  WKH  

UHDVRQ  IRU  WKHLU  LQLWLDWLRQ  DQG  WR  GR  VR  ZLWKRXW  WKH  GLVFLSOLQH  RI OLPLWV  RQ  WKH  SXEOLF  UHVRXUFHV  

WKH\ FRQVXPH´  7KRUQEXUJK  et  al. supra  DOWHUDWLRQ DQG LQWHUQDO TXRWDWLRQ PDUNV  RPLWWHG  7R  
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Case 1:17  cr  00201  ABJ  Document 235  Filed  age 23 of 46  03/14/18  P  

SUHYHQW  WKRVH  SUREOHPV  IURP  UHFXUULQJ  WKH  6SHFLDO  &RXQVHO  5HJXODWLRQV  JUDQW  DXWKRULW\  WR  

DSSRLQW VSHFLDO FRXQVHO RQO\ WR SROLWLFDOO\ DFFRXQWDEOH IHGHUDO RIILFHUV  WKH $WWRUQH\  *HQHUDO RU  

WKH  $FWLQJ  $WWRUQH\  *HQHUDO  LI WKH  $WWRUQH\  *HQHUDO  LV  UHFXVHG  See    &)5  �   7KXV  

³XOWLPDWH  UHVSRQVLELOLW\  IRU WKH  PDWWHU  >DVVLJQHG  WR  D  VSHFLDO  FRXQVHO@  DQG KRZ  LW LV  KDQGOHG ZLOO  

FRQWLQXH  WR  UHVW  ZLWK  WKH  $WWRUQH\  *HQHUDO  RU  WKH  $FWLQJ  $WWRUQH\  *HQHUDO  LI  WKH  $WWRUQH\  

*HQHUDO LV  SHUVRQDOO\ UHFXVHG LQ WKH  PDWWHU´  Office  of  Special  Counsel    )HG  5HJ  DW   

8QGHU  WKH  6SHFLDO  &RXQVHO  5HJXODWLRQV  PRUHRYHU  WKH  $WWRUQH\  *HQHUDO  DQG  $FWLQJ  $WWRUQH\  

*HQHUDO  RQO\  KDYH  DXWKRULW\  WR  JUDQW  D  VSHFLDO  FRXQVHO  MXULVGLFWLRQ  RI  OLPLWHG  DQG  FDUHIXOO\  

GHOLQHDWHG VFRSH  

,Q  SDUWLFXODU    &)5  � D  GHILQHV  DQG  OLPLWV  WKH  $WWRUQH\  *HQHUDO¶V  RU  $FWLQJ  

$WWRUQH\  *HQHUDO¶V  DXWKRULW\  WR  JUDQW  VSHFLDO  FRXQVHO  ³>R@ULJLQDO  MXULVGLFWLRQ´  WR  LQYHVWLJDWH  DQG  

SURVHFXWH  Id.  8QGHU  WKDW  SURYLVLRQ  WKH  $WWRUQH\  *HQHUDO  DQG  $FWLQJ  $WWRUQH\  *HQHUDO  DUH  

HPSRZHUHG  WR  JUDQW  D  VSHFLDO  FRXQVHO  ³>R@ULJLQDO  MXULVGLFWLRQ´  RQO\  ZLWK  UHVSHFW  WR  ³a  specific  

factual  statement  of  the  matter  to  be  investigated.´ Id.  HPSKDVLV  DGGHG  see  Office  of  Special  

Counsel    )HG  5HJ  DW    ³>$@  6SHFLDO  &RXQVHO¶V  MXULVGLFWLRQ  ZLOO  EH  VWDWHG  DV  DQ  

LQYHVWLJDWLRQ  RI  specific  facts´  HPSKDVLV  DGGHG  7KH  RQO\  RWKHU  MXULVGLFWLRQ  WKDW  D  VSHFLDO  

FRXQVHO  PD\  EH  JUDQWHG DV  SDUW RI KLV  RU KHU RULJLQDO  MXULVGLFWLRQ  LV  ³DXWKRULW\ WR  LQYHVWLJDWH  DQG  

SURVHFXWH IHGHUDO FULPHV FRPPLWWHG LQ WKH FRXUVH RI  DQG ZLWK LQWHQW WR LQWHUIHUH ZLWK  WKH 6SHFLDO  

&RXQVHO¶V  LQYHVWLJDWLRQ  VXFK  DV  SHUMXU\  REVWUXFWLRQ  RI  MXVWLFH  GHVWUXFWLRQ  RI  HYLGHQFH  DQG  

LQWLPLGDWLRQ  RI ZLWQHVVHV  DQG  WR  FRQGXFW  DSSHDOV  DULVLQJ  RXW  RI WKH  PDWWHU  EHLQJ  LQYHVWLJDWHG  

DQGRU SURVHFXWHG´  Office  of  Special  Counsel    )HG  5HJ  DW   %H\RQG WKRVH FDWHJRULHV  

KRZHYHU  WKH  $WWRUQH\  *HQHUDO  RU  $FWLQJ  $WWRUQH\  *HQHUDO  KDV  QR  DXWKRULW\  WR  JUDQW  RULJLQDO  

MXULVGLFWLRQ  DQG  D  VSHFLDO  FRXQVHO  KDV  QR  LQYHVWLJDWRU\  RU  SURVHFXWRULDO  SRZHU  H[FHSW  DV  VHW  

IRUWK LQ WKH VSHFLILF IDFWXDO VWDWHPHQW RIWKH PDWWHU WR EH LQYHVWLJDWHG  
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Case 1:17  cr  00201  ABJ  Document 235  Filed  age 24 of 46  03/14/18  P  

7KH  SURYLVLRQ  DGGUHVVLQJ  ³DGGLWLRQDO  MXULVGLFWLRQ´    &)5  � E  UHLQIRUFHV  WKDW  

OLPLW  ,W  SURYLGHV  ³,I in  the  course  of  his  or  her  investigation  WKH  6SHFLDO  &RXQVHO  FRQFOXGHV  

WKDW DGGLWLRQDO  MXULVGLFWLRQ  EH\RQG WKDW VSHFLILHG LQ KLV  RU KHU RULJLQDO  MXULVGLFWLRQ  LV  QHFHVVDU\´  

KH  RU  VKH  PXVW  REWDLQ  ³DGGLWLRQDO  MXULVGLFWLRQ´  WR  LQYHVWLJDWH  WKRVH  PDWWHUV  IURP  WKH  $WWRUQH\  

*HQHUDO  RU  $FWLQJ  $WWRUQH\  *HQHUDO  DV  DSSURSULDWH  Id.  HPSKDVLV  DGGHG  7KDW  ³DGGLWLRQDO  

MXULVGLFWLRQ´  PD\  RQO\  EH  JUDQWHG  DIWHU  WKH  VSHFLDO  FRXQVHO  ³consult[s]  with  the  Attorney  

General  [or  Acting  Attorney  General]´  DQG  DIWHU  WKH  $WWRUQH\  *HQHUDO  RU  $FWLQJ  $WWRUQH\  

*HQHUDO  ³determine[s]  ZKHWKHU  WR  include  the  additional  matters  ZLWKLQ  WKH  6SHFLDO  &RXQVHO¶V  

MXULVGLFWLRQ  RU DVVLJQ  WKHP  HOVHZKHUH´  Id.  HPSKDVLV  DGGHG  :KHQ  WKH  VSHFLDO  FRXQVHO  LQ  WKH  

FRXUVH  RI  LQYHVWLJDWLQJ  PDWWHUV  VHW  RXW  LQ  WKH  JUDQW  RI  RULJLQDO  MXULVGLFWLRQ  ³FRQFOXGH>V@  WKDW  

LQYHVWLJDWLQJ  RWKHUZLVH  unrelated  allegations  DJDLQVW D FHQWUDO ZLWQHVV  LQ WKH  PDWWHU LV  QHFHVVDU\  

WR  REWDLQ FRRSHUDWLRQ´  RU ³FRPH>V@  DFURVV HYLGHQFH RIDGGLWLRQDO  unrelated  crimes  E\ WDUJHWV  RI  

KLV RU KHU LQYHVWLJDWLRQ´  WKH VSHFLDO FRXQVHO VKRXOG ³UHSRUW VXFK PDWWHUV WR  WKH $WWRUQH\  *HQHUDO  

>RU  $FWLQJ  $WWRUQH\  *HQHUDO@  DQG  WKH  $WWRUQH\  *HQHUDO  >RU  $FWLQJ  $WWRUQH\  *HQHUDO@  Z>LOO@  

GHFLGH  ZKHWKHU  WR  JUDQW  WKH  6SHFLDO  &RXQVHO  MXULVGLFWLRQ  RYHU  WKH  DGGLWLRQDO  PDWWHUV´  Office  of  

Special  Counsel  )HG  5HJ  DW  HPSKDVLV DGGHG  

7KH 6SHFLDO &RXQVHO 5HJXODWLRQV  WKXV  FRXOG QRW EH FOHDUHU  )RU  ³>R@ULJLQDO MXULVGLFWLRQ´  

WKH  $WWRUQH\  *HQHUDO¶V  RU  $FWLQJ  $WWRUQH\  *HQHUDO¶V  SRZHU  WR  JUDQW  LQYHVWLJDWRU\  DXWKRULW\  LV  

OLPLWHG  WR  D  VSHFLILF  IDFWXDO  VWDWHPHQW  DQG  DVVRFLDWHG  REVWUXFWLRQ  HIIRUWV  )XUWKHU  DXWKRULW\  

FDQQRW EH JUDQWHG WR D VSHFLDO FRXQVHO LQ WKH ILUVW LQVWDQFH  ,QVWHDG DQ\  ³DGGLWLRQDO MXULVGLFWLRQ´  

PD\  EH  JUDQWHG  RQO\  IROORZLQJ  D  VSHFLILF  UHTXHVW  IURP  D  VSHFLDO  FRXQVHO  FRQVXOWDWLRQ  ZLWK  WKH  

$WWRUQH\  *HQHUDO  RU  $FWLQJ  $WWRUQH\  *HQHUDO  DQG  WKH  $WWRUQH\  *HQHUDO¶V  RU  $FWLQJ  $WWRUQH\  

*HQHUDO¶V GHFLVLRQ WR JUDQW WKDW DXWKRULW\  
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Case 1:17  cr  00201  ABJ  Document 235  Filed  age 25 of 46  03/14/18  P  

7KDW VWUXFWXUH VHUYHV D FULWLFDO UROH  LW HQVXUHV WKDW DQ\ GHFLVLRQ UHJDUGLQJ H[SDQGLQJ WKH  

scope  RIDQ LQYHVWLJDWLRQ LV PDGH E\ SROLWLFDOO\ DFFRXQWDEOH RIILFLDOV  8QGHU WKH IRUPHU (WKLFV LQ  

*RYHUQPHQW  $FW  LQGHSHQGHQW  FRXQVHO  LQYHVWLJDWLRQV  EHFDPH  URYLQJ  FRPPLVVLRQV  ZLWK  HYHU  

H[SDQGLQJ VFRSH  XQFRQWUROOHG E\ SROLWLFDOO\ DFFRXQWDEOH RIILFLDOV RU FRPSHWLQJ SULRULWLHV  See  S  

  supra  %\ UHVWULFWLQJ  JUDQWV  RI RULJLQDO  MXULVGLFWLRQ WR  VSHFLILF  IDFWXDO  VWDWHPHQWV  WKH  6SHFLDO  

&RXQVHO  5HJXODWLRQV  SUHYHQW  WKRVH  H[FHVVHV  HQVXULQJ  WKDW  D  SROLWLFDOO\  DFFRXQWDEOH  RIILFHU  LV  

UHVSRQVLEOH  IRU  WKH  LQYHVWLJDWLRQ¶V  VFRSH  $QG  E\  UHTXLULQJ  D  VHSDUDWH  JUDQW  RI  DQ\  IXUWKHU  

MXULVGLFWLRQ  WR  DGGUHVV  DQ\  PDWWHU  WKDW  DURVH  GXULQJ  WKH  FRXUVH  RI  WKH  LQYHVWLJDWLRQ  IRU  

H[DPSOH  WKH  6SHFLDO  &RXQVHO  5HJXODWLRQV  HQVXUH  WKDW  DQ\  H[SDQVLRQV  DUH  FRQVLGHUHG  E\  DQG  

UHPDLQ WKH UHVSRQVLELOLW\ RIWKDW VDPH SROLWLFDOO\ DFFRXQWDEOH RIILFLDO  7RJHWKHU WKRVH SURYLVLRQV  

SUHYHQW  VSHFLDO  FRXQVHO  LQYHVWLJDWLRQV  IURP  EHFRPLQJ  XQVXSHUYLVHG  URYLQJ  FRPPLVVLRQV  

³VWULN>LQJ@´  WKH  ULJKW  ³EDODQFH  EHWZHHQ  LQGHSHQGHQFH  DQG  DFFRXQWDELOLW\´  Office  of  Special  

Counsel  )HG  5HJ  DW   

%  7KH $SSRLQWPHQW 2UGHU ([FHHGV WKH $FWLQJ $WWRUQH\ *HQHUDO¶V $XWKRULW\  

8QGHU WKH 6SHFLDO &RX  ODWLRQVQVHO 5HJX  

7KH  $SSRLQWPHQW  2UGHU  FDQQRW  EH  UHFRQFLOHG  ZLWK  WKRVH  FDUHIXO  OLPLWV  RQ  WKH  

DSSRLQWPHQW  DXWKRULW\  RU  WKH  DVVXUDQFHV  RI  DFFRXQWDELOLW\  WKH\  VHUYH  7KH  ³>R@ULJLQDO  

MXULVGLFWLRQ´  FRQYH\HG  LQ  WKH  $SSRLQWPHQW  2UGHU  LQFOXGHV  ODQJXDJH  WKDW  UHVHPEOHV  D  ³VSHFLILF  

IDFWXDO VWDWHPHQW RIWKH PDWWHU WR EH LQYHVWLJDWHG´   &)5 � D  ,Q SDUWLFXODU SDUDJUDSK  

L  RI  WKH  $SSRLQWPHQW  2UGHU  DXWKRUL]HV  WKH  6SHFLDO  &RXQVHO  WR  LQYHVWLJDWH  ³DQ\  OLQNV  DQGRU  

FRRUGLQDWLRQ  EHWZHHQ  WKH  5XVVLDQ  JRYHUQPHQW  DQG  LQGLYLGXDOV  DVVRFLDWHG  ZLWK  WKH  FDPSDLJQ  RI  

3UHVLGHQW  'RQDOG  7UXPS´  $SSRLQWPHQW  2UGHU  �EL  %XW  3DUDJUDSK  ELL  JRHV  EH\RQG  

DQ\WKLQJ  WKDW  PLJKW  TXDOLI\  DV  D  VSHFLILF  IDFWXDO  VWDWHPHQW  ,W  SXUSRUWV  WR  JUDQW  WKH  6SHFLDO  
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Case 1:17  cr  00201  ABJ  Document 235  Filed  age 26 of 46  03/14/18  P  

&RXQVHO  IXUWKHU  MXULVGLFWLRQ  RYHU  ³any  matters  WKDW  arose  or  may  arise  GLUHFWO\  IURP  WKH  

LQYHVWLJDWLRQ´  Id.  �ELL HPSKDVLV DGGHG  

7KH  $FWLQJ $WWRUQH\  *HQHUDO FDQQRW JUDQW VXFK DXWKRULW\ DW WKH RXWVHW  7KH  5HJXODWLRQV  

FRXOG  QRW  EH  FOHDUHU  ³2ULJLQDO  MXULVGLFWLRQ´  LV  OLPLWHG  WR  WKH  PDWWHUV  VHW  IRUWK  LQ  D  VSHFLILF  

IDFWXDO VWDWHPHQW DQG HIIRUWV WR REVWUXFW WKH LQYHVWLJDWLRQ RI WKRVH PDWWHUV    &)5  � D  

see  S    supra  2WKHU PDWWHUV WKDW DULVH GXULQJ WKH FRXUVH RIWKH LQYHVWLJDWLRQ GR QRW TXDOLI\  7R  

WKH  FRQWUDU\  LI RWKHU  PDWWHUV  DULVH  GXULQJ  WKH  LQYHVWLJDWLRQ  DQG  WKH  6SHFLDO  &RXQVHO  ZLVKHV  WR  

SXUVXH  WKHP  KH  PXVW  FRQVXOW  WKH  $FWLQJ  $WWRUQH\  *HQHUDO  DQG  REWDLQ  ³DGGLWLRQDO  MXULVGLFWLRQ´  

  &)5  � E  see  SS    supra  7KH  5HJXODWLRQV  GR  QRW  JLYH  WKH  $FWLQJ  $WWRUQH\  

*HQHUDO DXWKRULW\ WR JUDQW RULJLQDO MXULVGLFWLRQ EH\RQG WKH VSHFLILF IDFWXDO VWDWHPHQW WR LQFOXGH  ex  

ante  MXULVGLFWLRQ RYHU DQ\WKLQJ WKDW PLJKW EH XQFRYHUHG LQ WKH SURFHVV RI WKDW LQYHVWLJDWLRQ  <HW  

WKH  $SSRLQWPHQW  2UGHU  SXUSRUWV  WR  GR  MXVW  WKDW  ,Q  GRLQJ  VR  LW  HOLPLQDWHV  WKH  UHTXLUHPHQW  WKDW  

SROLWLFDOO\ DFFRXQWDEOH RIILFHUV DSSURYH H[SDQVLRQV WR WKH VFRSH RIWKH LQYHVWLJDWLRQ  DQG ZLWK LW  

WKH SROLWLFDO DFFRXQWDELOLW\ WKH 6SHFLDO &RXQVHO 5HJXODWLRQV ZHUH GHVLJQHG WR HQVXUH  

)DU  IURP  FRQVWLWXWLQJ  D  ³VSHFLILF  IDFWXDO  VWDWHPHQW  RI  WKH  PDWWHU  WR  EH  LQYHVWLJDWHG´  

SDUDJUDSK  ELL  LV  D  EODQN  FKHFN  7KH  FDWHJRU\  ³DQ\  PDWWHUV  WKDW  DURVH  RU  PD\  DULVH  GLUHFWO\  

IURP  WKH  LQYHVWLJDWLRQ´  FRXOG  KDUGO\  EH  PRUH  H[SDQVLYH  See  Dep’t  of  Hous.  &  Urban  Dev.  v.  

Rucker    86        ³>7@KH  ZRUG µDQ\¶  KDV  DQ H[SDQVLYH  PHDQLQJ  WKDW LV  µRQH  RU  

VRPH LQGLVFULPLQDWHO\ RIZKDWHYHU NLQG¶ ´  :KDWHYHU WKH 6SHFLDO &RXQVHO PLJKW FRPH DFURVV LQ  

WKH LQYHVWLJDWLRQ LV FRYHUHG QR PDWWHU KRZ IDU DILHOG KH VWUD\V  

7KH 6SHFLDO &RXQVHO 5HJXODWLRQV  RIFRXUVH  GR SURYLGH WKH 6SHFLDO &RXQVHO ZLWK RULJLQDO  

MXULVGLFWLRQ  WR  LQYHVWLJDWH  RU  SURVHFXWH  obstruction  DQG  RWKHU  HIIRUWV  to  impede  WKH  LQYHVWLJDWLRQ  

XQODZIXOO\  See    &)5  � D  %XW  WKH  DXWKRUL]DWLRQ  WR  LQYHVWLJDWH  ³DQ\´  PDWWHUV  WKDW  

³DURVH  RU  PD\  DULVH´  GXULQJ  WKH  FRXUVH  RI  WKH  LQYHVWLJDWLRQ  LV  QRW  VR  OLPLWHG  ,W  H[WHQGV  WR  
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anything  WKDW PD\  DULVH  ZKHWKHU  REVWUXFWLRQ  RU QRW  See,  e.g. In  re  Espy    )G     

'&  &LU    SHU  FXULDP  DXWKRULW\  WR  LQYHVWLJDWH  ³IHGHUDO  FULPHV        WKDW  PD\  DULVH  RXW  RI  

WKH  DERYH  GHVFULEHG  PDWWHU´  VXFK  DV  ³SHUMXU\´  DQG  ³REVWUXFWLRQ´  GRHV  QRW  HQFRPSDVV  WKH  

³SRZHU  WR  LQYHVWLJDWH        RWKHUZLVH  XQUHODWHG  DOOHJDWLRQV´  HYHQ  LI  WKH\  LQYROYH  WKH  VDPH  

³SURVSHFWLYH VXEMHFW´  DQG ³FRPPRQ ZLWQHVVHV´  

3HUKDSV  UHFRJQL]LQJ  WKLV  IDWDO  GHIHFW LQ  WKH  $SSRLQWPHQW 2UGHU  WKH  JRYHUQPHQW DVVHUWHG  

LQ  WKH  FLYLO  FDVH  WKDW  WKH  $FWLQJ  $WWRUQH\  *HQHUDO  KDG  DXWKRUL]HG  DQ  H[SDQVLRQ  RI WKH  6SHFLDO  

&RXQVHO¶V  MXULVGLFWLRQ  WR  LQFOXGH  DGGLWLRQDO  PDWWHUV  ,Q  SDUWLFXODU  LW  FLWHG  WKH  $FWLQJ  $WWRUQH\  

*HQHUDO¶V )HEUXDU\  &RQJUHVVLRQDO WHVWLPRQ\  'HIV ¶0HP LQ 6XSSRUW RI0RW  7R  'LVPLVV  

supra  DW    %XW  WKDW  DVVHUWLRQ  LV  QRW  FUHGLEOH  7KH  $FWLQJ  $WWRUQH\  *HQHUDO¶V  DPELJXRXV  

WHVWLPRQ\  IDLOV  WR  VWDWH  ZKHWKHU KH  HYHU  ³H[SDQG>HG@  WKH  VFRSH  RI WKH  RULJLQDO  >MXULVGLFWLRQ@´  VHW  

RXW  LQ  WKH  $SSRLQWPHQW  2UGHU  ([  WR  'HIV ¶  0HP  LQ  6XSSRUW  RI  0RW  7R  'LVPLVV  DW    

,QVWHDG  KH  WHVWLILHG  WKDW  KH  ZRXOG  KDYH  WR  ³FKHFN  DQG  JHW  EDFN  WR  \RX  DV  WR  ZKHWKHU  RU  QRW  ZH  

FRQVLGHUHG  SDUWLFXODU  LVVXHV  to  be  a  clarification  >RI WKH  6SHFLDO  &RXQVHO¶V  RULJLQDO  MXULVGLFWLRQ@  

RU DQ H[SDQVLRQ´  RI MXULVGLFWLRQ  Id.  DW   HPSKDVLV  DGGHG  7KH $FWLQJ $WWRUQH\  *HQHUDO WKXV  

FRQFHGHG  WKDW  KH  PD\  PHUHO\  KDYH  ³FODULIL>HG@´  WKDW  WKH  LQGLFWPHQW EHIRUH  WKH  &RXUW ZDV  ZLWKLQ  

WKH  SXUSRUWHG  JUDQW  RI RULJLQDO  MXULVGLFWLRQ  D JUDQW WKDW ZHQW ZHOO  EH\RQG WKH  $FWLQJ  $WWRUQH\  

*HQHUDO¶V  DXWKRULW\  WR  FRQYH\  RULJLQDO  MXULVGLFWLRQ  XQGHU  WKH  5HJXODWLRQV  $Q\  FODLP  WKDW  WKH  

$FWLQJ  $WWRUQH\  *HQHUDO  ZDV  WLPHO\  FRQVXOWHG  DQG  WLPHO\  JUDQWHG  ³DGGLWLRQDO  MXULVGLFWLRQ´  IRU  

WKH  PDWWHUV  FKDUJHG  LQ  WKH  6XSHUVHGLQJ  ,QGLFWPHQW  PRUHRYHU  LV  EHOLHG  E\  WKH  ODQJXDJH  WKH  

$FWLQJ  $WWRUQH\  *HQHUDO  LQWHQWLRQDOO\  LQVHUWHG  LQ  WKH  $SSRLQWPHQW  2UGHU  LWVHOI  ODQJXDJH  WKDW  

ULGV KLP RIUHVSRQVLELOLW\ WR PDQDJH WKH VFRSH RIWKH 6SHFLDO &RXQVHO¶V LQYHVWLJDWLRQ  

7KH  JRYHUQPHQW  KDV  DOVR  DUJXHG  WKDW  WKH  6SHFLDO  &RXQVHO  ZDV  DXWKRUL]HG  WR  LQYHVWLJDWH  

DFWLYLW\  XQUHODWHG  WR  DOOHJHG  FRRUGLQDWLRQ  EHWZHHQ  WKH  5XVVLDQ  JRYHUQPHQW  DQG  WKH  7UXPS  
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FDPSDLJQ EHFDXVH  WKH  $SSRLQWPHQW 2UGHU JUDQWHG KLP MXULVGLFWLRQ  ³WR  FRQGXFW WKH  LQYHVWLJDWLRQ  

FRQILUPHG  E\  WKHQ)%,  'LUHFWRU  -DPHV  %  &RPH\  LQ  WHVWLPRQ\  EHIRUH  WKH  +RXVH  3HUPDQHQW  

6HOHFW  &RPPLWWHH  RQ  ,QWHOOLJHQFH  RQ  0DUFK    ´  $SSRLQWPHQW  2UGHU  'HIV ¶  0HP  LQ  

6XSSRUW RI0RW  7R  'LVPLVV  supra DW   %XW WKDW FRQVWUXFWLRQ PDNHV QR VHQVH  $Q\ VXSSRVHG  

WD[  DQG ZKLWHFROODU FULPHV  FRPPLWWHG RQ RU DIWHU  January  1,  2006—about  a  decade  before  the  

Trump  presidential  campaign  was  launched  FDQQRW  FRQFHLYDEO\  EH  WKRXJKW  WR  ³DULVH  RXW  RI´  

HLWKHU  0U  &RPH\¶V  RU  WKH  6SHFLDO  &RXQVHO¶V  LQYHVWLJDWLRQ  HVSHFLDOO\  ZKHQ  WKRVH  PDWWHUV  ZHUH  

ZHOO  NQRZQ  WR  WKH  JRYHUQPHQW  EHIRUH  WKH  5XVVLD  LQYHVWLJDWLRQ  EHJDQ  See  SS      Q  

infra  7KHUH  LV  QR  FRQVWUXFWLRQ  XQGHU  ZKLFK  SUHH[LVWLQJ  PDWWHUV  NQRZQ  WR  WKH  JRYHUQPHQW  

FRXOG  SRVVLEO\  KDYH  DULVHQ  RXW  RI DQ  LQYHVWLJDWLRQ  WKDW  VWDUWHG  DOPRVW  D GHFDGH  ODWHU  ,QGHHG  

WKHUH LV QR LQGLFDWLRQ WKDW WKH 6SHFLDO &RXQVHO KDV  ever  LQYHVWLJDWHG 0U  0DQDIRUW IRU WKH VSHFLILF  

PDWWHUV  ZLWKLQ  WKH  6SHFLDO  &RXQVHO¶V  RULJLQDO  MXULVGLFWLRQ  DOOHJHG  ³FRRUGLQDWLRQ  >ZLWK@  WKH  

5XVVLDQ  JRYHUQPHQẂ  LQ  FRQQHFWLRQ  ZLWK  WKH    SUHVLGHQWLDO  FDPSDLJQ  $SSRLQWPHQW  2UGHU  

�EL  7KH  6SHFLDO  &RXQVHO¶V  DFWLRQV  DJDLQVW  0U  0DQDIRUW  FRXOG  QRW  KDYH  ³DULVH>Q@  GLUHFWO\  

IURP´  DQ XQGHUO\LQJ LQYHVWLJDWLRQ WKDW QHYHU WRRN SODFH  

)DU  IURP  H[HUFLVLQJ  WKH  OLPLWHG  DSSRLQWPHQW  SRZHUV  SURYLGHG  E\  WKH  6SHFLDO  &RXQVHO  

5HJXODWLRQV  WKH  $SSRLQWPHQW 2UGHU SXUSRUWV WR  JLYH WKH  6SHFLDO &RXQVHO SURVHFXWRULDO DXWKRULW\  

WKDW  LV  VWULNLQJO\  EURDG  +H  LV  QRW  FRQILQHG  WR  D  VSHFLILF  IDFWXDO  VWDWHPHQW  +H  LV  VXSSRVHGO\  

JUDQWHG  carte  blanche  WR  LQYHVWLJDWH  DQG  SURVHFXWH  ³DQ\  PDWWHUV´  KH  PD\  VWXPEOH  DFURVV  GXULQJ  

WKH FRXUVH RI LQYHVWLJDWLQJ SXUSRUWHG FRRUGLQDWLRQ EHWZHHQ WKH 7UXPS  FDPSDLJQ DQG WKH 5XVVLDQ  

JRYHUQPHQW  $SSRLQWPHQW  2UGHU  ��ELLL  7KH  2UGHU  WKXV  SHUPLWV  WKH  VRUW  RI SROLWLFDOO\  

XQDFFRXQWDEOH  ³VSUDZO>LQJ@´  LQYHVWLJDWLRQ  WKDW  WKH  6SHFLDO  &RXQVHO  5HJXODWLRQV  ZHUH  H[SUHVVO\  

GHVLJQHG WR SUHYHQW  7KRUQEXUJK  et  al. supra  
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,Q  GRLQJ  VR  PRUHRYHU  WKH  2UGHU  SXUSRUWV  WR  RXWVRXUFH  PDWWHUV  WKDW  VKRXOG  QRW  EH  

RXWVRXUFHG  %HFDXVH  SURVHFXWLRQ  RUGLQDULO\  VKRXOG  EH  WKH  GRPDLQ  RI  SROLWLFDOO\  DFFRXQWDEOH  

RIILFHUV  ZLWKLQ WKH  '2-  WKH  6SHFLDO  &RXQVHO  5HJXODWLRQV  SHUPLW DSSRLQWPHQW RI VSHFLDO  FRXQVHO  

RQO\ ZKHUH  D  ³FRQIOLFW RI LQWHUHVẂ  RU DQRWKHU  ³H[WUDRUGLQDU\ FLUFXPVWDQFH> @ ´  SUHFOXGHV  WKH  '2-

IURP FRQGXFWLQJ  DQ LQYHVWLJDWLRQ LWVHOI    &)5  � D  %XW WKHUH  LV  QR  VXFK LPSHGLPHQW  

WR  WKH  '2-¶V  SXUVXLW  RI  WKH  PDWWHUV  FKDUJHG  LQ  WKH  6XSHUVHGLQJ  ,QGLFWPHQW  VXFK  DV  0U  

0DQDIRUW¶V  FRQVXOWLQJ  DFWLYLWLHV  ,QGHHG  WKH  '2- DOUHDG\  LQYHVWLJDWHG  WKDW  FRQGXFW  DQG  FKRVH  

QRW  WR  SXUVXH  LW  See  SS    infra  7KH  HIIRUW  WR  KDQG  VXFK  PDWWHUV  RYHU  WR  WKH  6SHFLDO  

&RXQVHO  WKURXJK  DQ  ex  ante  JUDQW  RI MXULVGLFWLRQ  WKXV  HOLPLQDWHV  SROLWLFDO  DFFRXQWDELOLW\  ZLWKRXW  

DQ\  FRUUHVSRQGLQJ  MXVWLILFDWLRQ  7KH  6SHFLDO  &RXQVHO  5HJXODWLRQV  GR  QRW  DIIRUG  WKH  $FWLQJ  

$WWRUQH\  *HQHUDO  WKDW  SRZHU  +H  PD\  FRQIHU  ³>R@ULJLQDO  MXULVGLFWLRQ´  RQO\  IRU  WKH  PDWWHUV  VHW  

IRUWK  LQ  D  VSHFLILF  IDFWXDO  VWDWHPHQW  DQG  IRU  HIIRUWV  WR  REVWUXFW  WKH  LQYHVWLJDWLRQ  LQWR  WKRVH  

PDWWHUV    &)5  � D  see  SS    supra  7KH 5HJXODWLRQV GR QRW DXWKRUL]H KLP WR ZDVK  

KLV  KDQGV  RI  DFFRXQWDELOLW\  E\  JUDQWLQJ  WKH  6SHFLDO  &RXQVHO  ex  ante  MXULVGLFWLRQ  RYHU  DQ\  

DGGLWLRQDO PDWWHUV WKH 6SHFLDO &RXQVHO PD\ FKRRVH WR SXUVXH  

&  7KH 6X  VW %H 'LVPLVVHG IRU :DQW RI-X  SHUVHGLQJ ,QGLFWPHQW 0X  ULVGLFWLRQ  

%HFDXVH  WKH  $FWLQJ  $WWRUQH\  *HQHUDO  ODFNHG  DXWKRULW\  WR  grant  WKH  EURDG  SURVHFXWRULDO  

SRZHUV  FRQWDLQHG  LQ  WKH  $SSRLQWPHQW  2UGHU  WKH  6SHFLDO  &RXQVHO  ODFNV  DXWKRULW\  WR  wield  WKRVH  

SRZHUV  :KHUH  D ³VSHFLDO SURVHFXWRU ODFNV      DXWKRULW\´  WKH &RXUW  ³PXVW GLVPLVV      IRU ZDQW  

RI MXULVGLFWLRQ´  United  States  v.  Providence  Journal  Co.    86        see  United  

States  v.  Singleton    )G      WK  &LU    ³>$@  IHGHUDO  FRXUW  FDQQRW  HYHQ  

DVVHUW  MXULVGLFWLRQ  RYHU  D  FULPLQDO  FDVH  XQOHVV  LW  LV  ILOHG  DQG  SURVHFXWHG  E\  WKH  8QLWHG  6WDWHV  

$WWRUQH\  RU  D  SURSHUO\  DSSRLQWHG  >DWWRUQH\@´  United  States  v.  Bennett    )  $SS¶[    

  WK &LU    ³$  IHGHUDO  GLVWULFW FRXUW LV  ZLWKRXW MXULVGLFWLRQ LQ D FULPLQDO  SURVHFXWLRQ  
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ZKHUH  WKH  *RYHUQPHQW ODFNV  DQ DXWKRUL]HG UHSUHVHQWDWLYH´  Mehle  v.  Am.  Mgmt.  Sys.,  Inc.    

)  6XSS  G      ''&    ³$FWLRQV  WKDW  DUH  EURXJKW  E\  JRYHUQPHQW  RIILFLDOV  RU  

DJHQFLHV  ZKR  DUH  QRW  DXWKRUL]HG  WR  UHSUHVHQW  WKH  8QLWHG  6WDWHV  PXVW  EH  GLVPLVVHG  IRU  ODFN  RI  

MXULVGLFWLRQ´  FLWLQJ  Fed.  Election  Comm’n  v.  NRA  Political  Victory  Fund    86        


  

  7KDW  SULQFLSOH  FRQWUROV  WKLV  FDVH  7KH  6SHFLDO  &RXQVHO  GHULYHV  DQ\  DXWKRULW\  KH  

KDV  WR  EULQJ  WKHVH  FKDUJHV  IURP  WKH  $SSRLQWPHQW  2UGHU  LVVXHG  E\  WKH  $FWLQJ  $WWRUQH\  *HQHUDO  

See  $SSRLQWPHQW  2UGHU  FLWLQJ    86&  �  %XW  WKH  $FWLQJ  $WWRUQH\  *HQHUDO¶V  

DSSRLQWPHQW  DXWKRULW\  FRPHV  IURP  WKH  6SHFLDO  &RXQVHO  5HJXODWLRQV  8QGHU  WKRVH  5HJXODWLRQV  

WKH  DSSRLQWPHQW  LV  FOHDUO\  ultra  vires  LQVRIDU  DV  LW  SXUSRUWV  WR  JUDQW  WKH  6SHFLDO  &RXQVHO  

MXULVGLFWLRQ  H[WHQGLQJ  EH\RQG  WKH  VSHFLILF  IDFWXDO  VWDWHPHQW  WR  DQ\  PDWWHU  WKH  6SHFLDO  &RXQVHO  

PD\  FRPH  DFURVV  LQ  KLV  LQYHVWLJDWLRQ  See  SS    %HFDXVH  WKRVH  5HJXODWLRQV    supra  

³UHPDLQ> @  LQ IRUFH>@  WKH  ([HFXWLYH  %UDQFK LV  ERXQG E\  >WKHP@  DQG LQGHHG WKH  8QLWHG 6WDWHV  DV  

WKH VRYHUHLJQ FRPSRVHG RIWKH WKUHH EUDQFKHV LV ERXQG WR UHVSHFW DQG WR HQIRUFH  >WKHP@´  United  

States  v.  Nixon    86        ´  ³ µ>$@Q  DJHQF\  LV  ERXQG  E\  LWV  RZQ  UHJXODWLRQV¶  

Erie  Blvd.  Hydropower,  LP  v.  FERC      TXRWLQJ  Nat’    )G      '&  &LU    l  Envtl.  

Dev.  Ass’n’s  Clean  Air  Project  v.    )G      '&  &LU    see  EPA   also  

Panhandle  E.  Pipe  Line  Co.  v.  FERC    )G      '&  &LU    ³,W  KDV  EHFRPH  

D[LRPDWLF WKDW DQ DJHQF\ LV ERXQG E\ LWV RZQ UHJXODWLRQV´  

See  also  In  re  United  States    )G        
ZKHQ  GLVWULFW  FRXUW  DSSRLQWHG  SURVHFXWRU ZLWKRXW  DXWKRULW\  United  States  v.  Durham    )G  

    WK  &LU    UHPDQGLQJ  IRU  D  GHWHUPLQDWLRQ  ZKHWKHU  LPSURSHUO\  DSSRLQWHG  

SURVHFXWRU ³RSHUDWHG XQGHU WKH  GLUHFWLRQ DQG VXSHUYLVLRQ RI WKH 8QLWHG 6WDWHV  $WWRUQH\¶V  RIILFH´  
ZLWKRXW ZKLFK WKH GLVWULFW FRXUW ODFNHG MXULVGLFWLRQ  

 
WK  &LU    LVVXLQJ  ZULW  RI PDQGDPXV  

  
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7KDW  SULQFLSOH  DSSOLHV  WR  VSHFLDO  SURVHFXWRUV  ,Q  United  States  v.  Nixon    86    

  WKH  &RXUW  XSKHOG  D  VSHFLDO  SURVHFXWRU¶V  VXESRHQD  DJDLQVW  WKH  3UHVLGHQW¶V  FKDOOHQJH  

EHFDXVH  LW  ZDV  DXWKRUL]HG  E\  UHJXODWLRQ  7KH  &RXUW  QRWHG  WKDW  ³>L@W  LV  WKHRUHWLFDOO\  SRVVLEOH  IRU  

WKH  $WWRUQH\  *HQHUDO  WR  DPHQG  RU  UHYRNH  WKH  UHJXODWLRQ  GHILQLQJ  >D@  6SHFLDO  3URVHFXWRU¶V  

DXWKRULW\´  VR  DV  WR  GHSULYH  KLP SRZHU WR  LVVXH  WKH  VXESRHQD  Id.  DW   %XW ZKHUH  ³KH KDV  QRW  

GRQH VR´ DQG DV  ³ORQJ DV WKLV UHJXODWLRQ LV H[WDQW´  WKH UHJXODWLRQ ³KDV WKH IRUFH RIODZ´  Id.  

7KH SULQFLSOH FRQWUROV HIIRUWV WR H[HUFLVH XQDXWKRUL]HG SURVHFXWRULDO DXWKRULW\ DV ZHOO  ,Q  

United  States  v.  Providence  Journal  Co.    86      WKH  GLVWULFW FRXUW KDG DSSRLQWHG D  

SULYDWH  DWWRUQH\ WR  SURVHFXWH D FRQWHPSW PRWLRQ XQGHU )HGHUDO 5XOH RI&ULPLQDO 3URFHGXUH E  

EHFDXVH WKH 8QLWHG 6WDWHV  $WWRUQH\ ZDV  FRQIOLFWHG  Id.  DW   7KH VSHFLDO SURVHFXWRU ILOHG D  

SHWLWLRQ IRU D ZULW RIFHUWLRUDUL  See  id.  DW   %\ UHJXODWLRQ KRZHYHU QR SHUVRQ PD\ UHSUHVHQW  

WKH JRYHUQPHQW LQ WKH 6XSUHPH  &RXUW H[FHSW WKH 6ROLFLWRU *HQHUDO RU D GHVLJQHH  Id.  DW   

$QG  WKH  6ROLFLWRU  *HQHUDO  KDG  QHYHU  DXWKRUL]HG  WKH  FHUWLRUDUL  SHWLWLRQ  See  id.  DW    $IWHU  

DUJXPHQW  RQ  WKH  PHULWV  WKH  6XSUHPH  &RXUW  GLVPLVVHG  WKH  ZULW  KROGLQJ  WKDW  ³>D@EVHQW  D  SURSHU  

UHSUHVHQWDWLYH  RI  WKH  *RYHUQPHQW  DV  D  SHWLWLRQHU  LQ  WKLV  FULPLQDO  SURVHFXWLRQ  MXULVGLFWLRQ  LV  

ODFNLQJ´  Id.  DW   

6LPLODUO\  LQ  Federal  Election  Commission  v.  NRA  Political  Victory  Fund    86    

  WKH  6XSUHPH  &RXUW  GLVPLVVHG  D  FHUWLRUDUL  SHWLWLRQ  ³IRU  ZDQW  RI MXULVGLFWLRQ´  EHFDXVH  LW  

ZDV EURXJKW E\ WKH )(&  ZKLFK ³LV QRW DXWKRUL]HG WR SHWLWLRQ IRU FHUWLRUDUL       RQ LWV RZQ´  Id.  DW  

    7KH )(& KDG SHWLWLRQHG IRU D ZULW RI FHUWLRUDUL WR  FKDOOHQJH D UXOLQJ WKDW LWV FRPSRVLWLRQ  

YLRODWHG  VHSDUDWLRQ  RI  SRZHUV  Id.  DW    +RZHYHU  EHFDXVH  ³WKH  )(&  ODFN>HG@  VWDWXWRU\  

DXWKRULW\  WR  OLWLJDWH´  LQ  WKH  6XSUHPH  &RXUW  WKH  )(&  FRXOG  QRW  ³LQGHSHQGHQWO\  ILOH  D  SHWLWLRQ  IRU  

FHUWLRUDUL´  ZLWKRXW  ³WKH  6ROLFLWRU  *HQHUDO¶V  DXWKRUL]DWLRQ´  Id.  DW    $OWKRXJK  WKH  6ROLFLWRU  

*HQHUDO  KDG  DWWHPSWHG  ³WR  DXWKRUL]H  WKH  )(&¶V  SHWLWLRQ  DIWHU  WKH  WLPH  IRU  ILOLQJ  LW  KDG  H[SLUHG´  
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WKH  &RXUW  KHOG  WKDW  DIWHUWKHIDFW  DXWKRUL]DWLRQ  ³GLG  QRW  EUHDWKH  OLIH  LQWR  >WKH  SHWLWLRQ@´  EHFDXVH  

E\ WKDW WLPH WKH GD\ GHDGOLQH WR ILOH WKH SHWLWLRQ KDG FRPH DQG JRQH  Id.  DW    

7KH VDPH SULQFLSOH DSSOLHV  WR  DFWLRQV E\ SURVHFXWRUV ZKR  ODFN DXWKRULW\  2YHU D FHQWXU\  

DJR  LQ  United  States  v.  Rosenthal   )    &&6'1<    WKH  GLVWULFW FRXUW JUDQWHG D  

PRWLRQ  WR  TXDVK  LQGLFWPHQWV  EHFDXVH  WKH  SURVHFXWRU  ODFNHG  DXWKRULW\  WR  FRQGXFW  SURFHHGLQJV  

EHIRUH  WKH  JUDQG  MXU\  Id.  DW    7KH  $WWRUQH\  *HQHUDO  KDG  DSSRLQWHG  D  ³6SHFLDO  $VVLVWDQW  WR  

WKH  $WWRUQH\  *HQHUDO´  WR  LQYHVWLJDWH  FHUWDLQ  LPSRUW  RIIHQVHV  Id.  DW    $FWLQJ  XQGHU  WKDW  

SXUSRUWHG  JUDQW  RI  DXWKRULW\  WKH  6SHFLDO  $VVLVWDQW  ³SXUVXHG  YLJRURXVO\  DQG  IDLUO\  WKH  

LQYHVWLJDWLRQ  RI  WKH  DOOHJHG  RIIHQVHV  DQG  ZLWK  WKH  VDQFWLRQ  DQG  FRRSHUDWLRQ  RI  WKH  'LVWULFW  

$WWRUQH\  DSSHDUHG  EHIRUH  WKH  JUDQG MXU\  DQG  FKLHIO\  FRQGXFWHG WKH  SURFHHGLQJV  WKDW  UHVXOWHG  LQ  

WKH  LQGLFWPHQWV´  Id.  DW    %XW  WKH  6SHFLDO  $VVLVWDQW  ODFNHG  DXWKRULW\  WR  GR  VR  WKH  FRXUW  

FRQFOXGHG  EHFDXVH  DW  WKDW  WLPH  WKH  $WWRUQH\  *HQHUDO  DQG  KLV  RIILFHUV  ZHUH  QRW  DXWKRUL]HG  ³WR  

UHSUHVHQW  WKH  8QLWHG  6WDWHV  LQ  FULPLQDO  SURVHFXWLRQV´  Id.  DW    7KH  FRXUW  KHOG  WKDW  ³>W@KH  

LQGLFWPHQWV  DUH  QRW  IDXOW\  VDYH  IRU  WKH  VLQJOH  UHDVRQ  WKDW  WKH\  DUH  EDVHG  XSRQ  SURFHHGLQJV  LQ  

JUHDW  SDUW  FRQGXFWHG  ZLWKRXW  DXWKRULW\  E\  WKH  VSHFLDO  DVVLVWDQW  WR  WKH  $WWRUQH\  *HQHUDO´  DQG  

JUDQWHG WKH PRWLRQV WR TXDVK WKH LQGLFWPHQWV  ³RQ WKDW VROH JURXQG´  Id.  DW   

7KH  JRYHUQPHQW  DJUHHV  WKDW GLVPLVVDO  LV  DSSURSULDWH  ZKHQ  LQGLFWPHQWV  DUH  REWDLQHG  E\  D  

SURVHFXWRU ZLWKRXW OHJDO DXWKRULW\  ,Q WKH FLYLO VXLW 0U  0DQDIRUW LQLWLDWHG WKH JRYHUQPHQW XUJHG  

WKDW 0U  0DQDIRUW KDV DQ  ³DGHTXDWH UHPHG\´  LQ WKLV FULPLQDO DFWLRQ  'HIV ¶  0HP  LQ 6XSSRUW RI  

0RW  7R  'LVPLVV  supra  DW    0U  0DQDIRUW¶V  FODLP  WKDW  WKDW  ³WKH  6SHFLDO  &RXQVHO  ODFNV  

DXWKRULW\´  WKH  JRYHUQPHQW XUJHG  VKRXOG EH  UDLVHG LQ WKLV  ³FULPLQDO  DFWLRQ  E\  ILOLQJ  D PRWLRQ  WR  
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GLVPLVV  WKH  LQGLFWPHQW  SXUVXDQW  WR  5XOH    RI WKH  )HGHUDO  5XOHV  RI &ULPLQDO  3URFHGXUH´  Id. 

&RXUW DIWHU FRXUW DJUHHV  :KHUH D SURVHFXWRU ODFNV DXWKRULW\ GLVPLVVDO LV ZDUUDQWHG
 

  7KDW  UHVXOW  LV  FRPSHOOHG  KHUH  7KH  $FWLQJ  $WWRUQH\  *HQHUDO  FRXOG  DXWKRUL]H  WKH  

6SHFLDO  &RXQVHO  WR  LQYHVWLJDWH  D VSHFLILFDOO\ GHILQHG PDWWHU FRQFHUQLQJ  WKH  SRWHQWLDO  YLRODWLRQ  RI  

IHGHUDO  FULPLQDO  ODZ  %XW  WKH  $FWLQJ  $WWRUQH\  *HQHUDO  FRXOG  QRW  JUDQW  WKH  6SHFLDO  &RXQVHO  

RULJLQDO  MXULVGLFWLRQ  WR  IXUWKHU  LQYHVWLJDWH  DQG SURVHFXWH  DQ\  PDWWHU KH  KDSSHQHG WR  FRPH  DFURVV  

LQ  WKH  FRXUVH  RI KLV  LQYHVWLJDWLRQ  %HFDXVH  WKH  $FWLQJ  $WWRUQH\  *HQHUDO  FRXOG  QRW  JUDQW  WKDW  

SRZHU WKH 6SHFLDO &RXQVHO PD\ QRW H[HUFLVH LW  

 7KH JRYHUQPHQW KDV HOVHZKHUH FODLPHG WKDW WKH 6SHFLDO &RXQVHO 5HJXODWLRQV GR QRW ³FUHDWH DQ\  

ULJKWV      HQIRUFHDEOH  DW ODZ RU HTXLW\´  'HIV ¶  0HP  LQ 6XSSRUW RI0RW  7R  'LVPLVV  supra  DW  

    Q  %XW  0U  0DQDIRUW  GRHV  QRW  FODLP  WKDW  WKH  $SSRLQWPHQW  2UGHU  violated  DQ\  ULJKWV  KH  
FDQ DVVHUW DJDLQVW WKH JRYHUQPHQW  0U 0DQDIRUW UDLVHV WKH IDFW WKDW WKH $FWLQJ $WWRUQH\ *HQHUDO  

lacked  authority  WR LVVXH SDUDJUDSK ELL  RI WKH $SSRLQWPHQW 2UGHU  +H LV HQWLWOHG WR UDLVH WKDW  

ODFN RIDXWKRULW\  DQG WKH &RXUW¶V UHVXOWLQJ ZDQW RI MXULVGLFWLRQ  HYHQ LI WKH UHJXODWLRQV DUH QRW  
WKHPVHOYHV  DFWLRQDEOH  See  Larson  v.  Domestic  &  Foreign  Commerce  Corp.   86    

    IHGHUDO  FRXUWV  PD\  HQMRLQ  JRYHUQPHQW  DFWLRQV  ³LQ  H[FHVV  RI        DXWKRULW\  RU  

XQGHU  DQ  DXWKRULW\  QRW YDOLGO\  FRQIHUUHG´  see  id.  DW   GLVWLQJXLVKLQJ  FODLPV  ³EDVHG  XSRQ  
DQ\  ODFN  RI GHOHJDWHG  SRZHU´  IURP  FODLPV  WKDW  DJHQF\  DFWLRQ  LV  ³LOOHJDO´  ³ZKHWKHU  RU  QRW  LW  EH  

ZLWKLQ´  WKH RIILFHU¶V  ³GHOHJDWHG SRZHUV´  
 See,  e.g. United  States  v.  Garcia-Andrade  1R  &5,(*    :/    DW    

6'  &DO  $XJ      GLVPLVVLQJ  LQGLFWPHQW  EHFDXVH  ³>D@  FRXUW  GRHV  QRW  KDYH  MXULVGLFWLRQ  

RYHU  D  FULPLQDO  FDVH  XQOHVV  µD  SURSHU  UHSUHVHQWDWLYH  RI  WKH  *RYHUQPHQW¶  SDUWLFLSDWHV  LQ  WKH  
DFWLRQ´  United  States  v.  Huston    )G      1'  2KLR    GLVPLVVLQJ  LQGLFWPHQW  

EHFDXVH  ³WKH  SURFHHGLQJV  EHIRUH  WKH  JUDQG  MXU\  ZHUH  YLWLDWHG  E\  WKH  XQDXWKRUL]HG  DSSHDUDQFH  

WKHUHLQ  E\  >WKH  VSHFLDO  SURVHFXWRU@´  United  States  v.  Cohen    )      '  0DVV    
GLVPLVVLQJ  LQGLFWPHQW  ZKHUH  WKH  SURVHFXWRU  ³ZDV  QRW        DXWKRUL]HG  WR  EULQJ  WKHVH  

LQIRUPDWLRQV´  see  also  Young  v.  U.S.  ex  rel.  Vuitton  et  Fils  S.A.    86             

UHYHUVLQJ  FRQWHPSW FRQYLFWLRQ  EHFDXVH  FRXUW LPSURSHUO\ DSSRLQWHG LQWHUHVWHG SURVHFXWRU  In  re  

United  States   )G  DW    ³YDFDW>LQJ@  WKH  DSSRLQWPHQW  RI WKH  VSHFLDO  SURVHFXWRU´  E\  WKH  

FRXUW  WR  SURVHFXWH  D  FKDUJH  WKH  8QLWHG  6WDWHV  KDG  PRYHG  WR  GLVPLVV  United  States  v.  Male  

Juvenile    )G      WK  &LU    MXYHQLOHGHOLQTXHQF\  LQIRUPDWLRQ  ZDV  LQYDOLG  
EHFDXVH  WKH  FHUWLILFDWLRQ  QHHGHG  WR  EULQJ  FKDUJHV  ZDV  VLJQHG  E\  DQ  $VVLVWDQW  8QLWHG  6WDWHV  

$WWRUQH\  QRW  WKH  8QLWHG  6WDWHV  $WWRUQH\  DV  WKH  DSSOLFDEOH  UHJXODWLRQV  UHTXLUHG  Mehle    )  

6XSS  G  DW    GLVPLVVLQJ  VXLW  EHFDXVH  SURVHFXWLQJ  DWWRUQH\  ZDV  ³QRW  DXWKRUL]HG  WR  EULQJ  WKLV  
DFWLRQ IRU >WKH@  DJHQF\´  
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<HW WKDW LV SUHFLVHO\ WKH DXWKRULW\ WKH 6SHFLDO &RXQVHO SXUSRUWV WR ZLHOG LQ WKLV FDVH  7KH  

6XSHUVHGLQJ  ,QGLFWPHQW¶V  DOOHJDWLRQV  KDYH  QRWKLQJ  WR  GR  ZLWK  DOOHJHG  FRRUGLQDWLRQ  EHWZHHQ  WKH  

  7UXPS  SUHVLGHQWLDO  FDPSDLJQ  DQG  WKH  5XVVLDQ  JRYHUQPHQW  7KH\  LQVWHDG  FRQFHUQ  DOOHJHG  

FRQGXFW  WKDW  ORQJ  SUHGDWHV  WKH  7UXPS  FDPSDLJQ  DQG  ZKLFK  SURVHFXWRUV  NQHZ  DERXW  EXW  

GHFOLQHG WR  SXUVXH  ORQJ  DJR  7KH  6XSHUVHGLQJ  ,QGLFWPHQW IRFXVHV  RQ DOOHJHG ILQDQFLDO  WD[  DQG  

GLVFORVXUH  FULPHV  VXSSRVHGO\  FRPPLWWHG  GXULQJ  WKH  FRXUVH  RI  ZRUN  LQ  8NUDLQH  6XSHUVHGLQJ  

,QGLFWPHQW  ��  ,W DOVR DFFXVHV 0U  0DQDIRUW RIIDOVH VWDWHPHQWV XQODZIXO ZLUH WUDQVIHUV  DQG  

IDLOXUHV  WR  GLVFORVH  IRUHLJQ  DVVHWV  Id.  ��    7KRVH  DOOHJHG      SS    supra.  

GHDOLQJV  KDYH  QR  FRQQHFWLRQ  ZKDWVRHYHU  WR  WKH    HOHFWLRQ  WR  WKH  7UXPS  SUHVLGHQWLDO  

FDPSDLJQ RU WR DOOHJHG FRRUGLQDWLRQ E\ WKDW FDPSDLJQ DQG WKH 5XVVLDQ JRYHUQPHQW  7KH DOOHJHG  

GHDOLQJV  RFFXUUHG  LQ  2  014  7KDW  SUHGDWHV  WKH  7UXPS  FDPSDLJQ  E\  DW  OHDVW  D  \HDU  DQG  008  to  2  

0U  0DQDIRUW¶V  EULHI  LQYROYHPHQW  LQ  WKH  FDPSDLJQ  E\  HYHQ  ORQJHU  See  7KH  $PHULFDQ  

3UHVLGHQF\ 3URMHFW  supra  .HQHDOO\  supra  ³0DQDIRUW       MRLQHG WKH 7UXPS FDPSDLJQ RQ 0DUFK  

  ´  see,  e.g.  6XSHUVHGLQJ  ,QGLFWPHQW  ��    DOOHJDWLRQV  DERXW  FRQVXOWLQJ  ZRUN  

IURP    WR    ��  DOOHJDWLRQV  DERXW  ZLUH  WUDQVIHUV  IURP  &\SUXV  WKH  8QLWHG  

.LQJGRP  DQG  WKH  *UHQDGLQHV  IURP    WR    ��  DOOHJDWLRQV  WKDW  0U  0DQDIRUW  

XQODZIXOO\ IDLOHG WR GLVFORVH FHUWDLQ RIIVKRUH EDQN DFFRXQWV IURP   WR   $QG WKH\ KDYH  

DEVROXWHO\ QRWKLQJ WR GR ZLWK DQ\ DOOHJHG FRRUGLQDWLRQ ZLWK WKH 5XVVLDQ JRYHUQPHQW  

+DYLQJ  QR  FRQQHFWLRQ  WR  WKH  5XVVLDQ  JRYHUQPHQW RU WKH  7UXPS  SUHVLGHQWLDO  FDPSDLJQ  

PXFK OHVV  SXUSRUWHG FRRUGLQDWLRQ EHWZHHQ WKH  WZR  WKRVH  VWDOH  DOOHJDWLRQV  FDQQRW SODXVLEO\ IDOO  

ZLWKLQ  WKH  VSHFLILF  JUDQW  RI MXULVGLFWLRQ  LQ  SDUDJUDSK  EL  RI WKH  $SSRLQWPHQW  2UGHU  7R  WKH  

H[WHQW  WKH  6SHFLDO  &RXQVHO  DVVHUWV  DXWKRULW\  WR  SXUVXH  WKHP  KH  PXVW  UHO\  RQ  KLV  SXWDWLYH  

MXULVGLFWLRQ  RYHU  ³DQ\  PDWWHUV  WKDW  DURVH  RU  PD\  DULVH  GLUHFWO\  IURP  WKH  LQYHVWLJDWLRQ´  XQGHU  

SDUDJUDSK  ELL  %XW  WKH  $FWLQJ  $WWRUQH\  *HQHUDO  KDG  QR  DXWKRULW\  WR  JUDQW  WKDW  MXULVGLFWLRQ  
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DQG  WKH  6SHFLDO  &RXQVHO  KDV  QR  DXWKRULW\  WR  H[HUFLVH  LW  $V  D  UHVXOW  MXULVGLFWLRQ  LV  ODFNLQJ  DQG  

WKH 6XSHUVHGLQJ ,QGLFWPHQW PXVW EH GLVPLVVHG  

'  7KH  6X  VW  %H  'LVPLVVHG  8QGHU  5X  SHUVHGLQJ  ,QGLFWPHQW  0X  OHV  G  DQG  F  

%HFDXVH  WKH  6SHFLDO  &RX  WKRULW\  QVHO  /DFNHG  $X  7R  3DUWLFLSDWH  LQ  WKH  *UDQG  

-X  SHUVHGLQJ ,QGLFWPHQW  U\ 3URFHHGLQJV DQG 7R 6LJQ WKH 6X  

)RU VLPLODU UHDVRQV  WKH  LQGLFWPHQW PXVW EH  GLVPLVVHG IRU IDLOXUH  WR  FRPSO\  ZLWK  )HGHUDO  

5XOHV  RI&ULPLQDO  3URFHGXUH  G  DQG F  7KRVH 5XOHV  SHUPLW RQO\ DXWKRUL]HG  ³DWWRUQH\>V@  IRU  

WKH  JRYHUQPHQẂ  WR  DSSHDU  EHIRUH  WKH  JUDQG  MXU\  RU  WR  VLJQ  LQGLFWPHQWV  )HG  5  &ULP  3  G  

  7KH  6SHFLDO  &RXQVHO  GLG  ERWK  F  see  id.  E  GHILQLQJ  ³DWWRUQH\  IRU  WKH  JRYHUQPHQẂ   

WKRVH  WKLQJV  LQ  WKLV  FDVH  EXW  ZLWKRXW  DXWKRULW\  WR  DFW  DV  DQ  ³DWWRUQH\  IRU  WKH  JRYHUQPHQW´  

%HFDXVH WKDW SUHMXGLFHG 0U  0DQDIRUW  WKH 6XSHUVHGLQJ  ,QGLFWPHQW PXVW EH GLVPLVVHG  See,  e.g. 

United  States  v.  Fowlie    )G      WK  &LU    YLRODWLRQ  RI  5XOH  G  UHTXLUHV  

GLVPLVVDO  United  States  v.  Boruff   )G     F    WK  &LU    YLRODWLRQ RI5XOH    

UHTXLUHV GLVPLVVDO  

  )HGHUDO  5XOH  RI &ULPLQDO  3URFHGXUH  G  5XOH  G  SHUPLWV  only  ³WKH  IROORZLQJ  

SHUVRQV´  WR  EH  ³SUHVHQW  ZKLOH  WKH  JUDQG  MXU\  LV  LQ  VHVVLRQ  DWWRUQH\V  IRU  WKH  JRYHUQPHQW  WKH  

ZLWQHVV  EHLQJ  TXHVWLRQHG  LQWHUSUHWHUV  ZKHQ  QHHGHG  DQG  D  FRXUW  UHSRUWHU  RU  DQ  RSHUDWRU  RI  D  

UHFRUGLQJ  GHYLFH´  )HG  5  &ULP  3  G  see  United  States  v.  Poindexter    )G      

'&  &LU    5XOH  G  ³OLPLWV  WKH  SHUVRQV  ZKR  PD\  EH  SUHVHQW LQ  WKH  JUDQG MXU\  VHVVLRQ  WR  

FHUWDLQ QHFHVVDU\ FRXUW RIILFLDOV  DQG WKH RQH ZLWQHVV WKHQ XQGHU H[DPLQDWLRQ´  ³>$@WWRUQH\V IRU  

WKH  JRYHUQPHQW´  WKH  RQO\  FDWHJRU\  WKH  6SHFLDO  &RXQVHO  DUJXDEO\  ILWV  LQWR  LQFOXGHV  only  ³$  

WKH  $WWRUQH\  *HQHUDO  RU  DQ  DXWKRUL]HG  DVVLVWDQW  %  D  8QLWHG  6WDWHV  DWWRUQH\  RU  DQ  DXWKRUL]HG  

DVVLVWDQW  &  >LQ  FHUWDLQ  FDVHV@  WKH  *XDP  $WWRUQH\  *HQHUDO  RU  RWKHU  SHUVRQ  >DXWKRUL]HG  XQGHU@  

*XDP ODZ         DQG ' DQ\ RWKHU DWWRUQH\ DXWKRUL]HG E\ ODZ WR FRQGXFW SURFHHGLQJV XQGHU WKHVH  

UXOHV DV D SURVHFXWRU´  )HG 5 &ULP 3  E  
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Case 1:17 cr 00201 ABJ Document 235 Filed age 36 of 4603/14/18 P  

)RU WKH UHDVRQV JLYHQ DERYH WKH 6SHFLDO &RXQVHO LV QRQH RI WKRVH WKLQJV +H ZDV QRW 

SURSHUO\ ³DXWKRUL]HG E\ ODZ WR FRQGXFW SURFHHGLQJV    DV D SURVHFXWRU´ EHFDXVH KLV 

DSSRLQWPHQW ZDV ultra vires )HG 5 &ULP 3 E' see SS  supra +H SODLQO\ LV QRW 

WKH $WWRUQH\ *HQHUDO D 8QLWHG 6WDWHV DWWRUQH\ RU WKHLU DXWKRUL]HG DVVLVWDQWV See )HG 5 &ULP 

3 E$ E% 1RU LV KH WKH *XDP $WWRUQH\ *HQHUDO RU RWKHU SHUVRQ DXWKRUL]HG 

XQGHU *XDP ODZ )HG 5 &ULP 3 E& 7KXV XQGHU WKH SODLQ WH[W RI WKH )HGHUDO 5XOHV 

WKH 6SHFLDO &RXQVHO ZDV QRW SHUPLWWHG WR DSSHDU EHIRUH WKH JUDQG MXU\ WKDW LQGLFWHG 0U 

0DQDIRUW See )HG 5 &ULP 3 G 

7KH JRYHUQPHQW KDV HOVHZKHUH ³FRQFHGH>G@´ WKDW WKH SUHVHQFH RI D SURVHFXWRU ZKR ZDV 

³XQDXWKRUL]HG WR UHSUHVHQW WKH JRYHUQPHQW LQ FULPLQDO SURFHHGLQJV GXH WR D WHFKQLFDOO\ 

LQHIIHFWLYH DSSRLQWPHQẂ  ³FRQVWLWXWH>V@ D YLRODWLRQ RI)HG 5 &ULP 3 G´ Fowlie  )G DW 

 &RXUWV URXWLQHO\ UHDFK WKH VDPH FRQFOXVLRQ See, e.g. United States v. Wooten   )G 

  WK &LU  SUHVHQFH RI LPSURSHUO\ DSSRLQWHG 6SHFLDO $VVLVWDQW 8QLWHG 6WDWHV 

$WWRUQH\ EHIRUH WKH JUDQG MXU\ ZRXOG YLRODWH 5XOH G United States v. Alcantar-

Valenzuela  )G   WK &LU  PHPRUDQGXP GLVSRVLWLRQ ³>7@KH DSSHDUDQFH RI 

   D 6SHFLDO $VVLVWDQW 8QLWHG 6WDWHV $WWRUQH\ EHIRUH WKH JUDQG MXU\ ZDV XQDXWKRUL]HG EHFDXVH RI 

WHFKQLFDO GHILFLHQFLHV LQ KHU DSSRLQWPHQW DQG WKXV YLRODWHG )HGHUDO 5XOH RI &ULPLQDO 3URFHGXUH 

´ 7KH VDPH UHDVRQLQJ DSSOLHV KHUH %HFDXVH WKH 6SHFLDO &RXQVHO LV QRW DQ DXWKRUL]HG 

³DWWRUQH\ IRU WKH JRYHUQPHQW´ KLV DSSHDUDQFH EHIRUH WKH JUDQG MXU\ YLRODWHG )HGHUDO 5XOH G 

 
7KH $SSRLQWPHQW 2UGHU DOVR UDLVHV TXHVWLRQV DERXW ZKHWKHU WKH JUDQG MXU\ KDV EHHQ PLVXVHG WR 

LQYHVWLJDWH FRXQWHULQWHOOLJHQFH PDWWHUV LQVWHDG RI SRWHQWLDO FULPHV 7KDW 2UGHU DXWKRUL]HV WKH 
6SHFLDO &RXQVHO WR FDUU\ RXW WKH ³LQYHVWLJDWLRQ FRQILUPHG E\ WKHQ)%, 'LUHFWRU -DPHV % &RPH\ 

LQ WHVWLPRQ\ EHIRUH WKH +RXVH 3HUPDQHQW 6HOHFW &RPPLWWHH RQ ,QWHOOLJHQFH RQ 0DUFK  ´ 

$SSRLQWPHQW 2UGHU �E DQ LQYHVWLJDWLRQ WKDW 0U &RPH\ GHVFULEHG DV ³SDUW RI RXU 

counterintelligence effort´ $SX]]R 5RVHQEHUJ  +XHWWHPDQ supra HPSKDVLV DGGHG %XW 

JUDQG MXULHV DUH QRW HPSRZHUHG WR SHUIRUP ³FRXQWHULQWHOOLJHQFH´ GXWLHV WKHLU VROH ³WDVN LV WR 

 
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  )HGHUDO  5XOH  RI  &ULPLQDO  3URFHGXUH    )RU  WKH  VDPH  UHDVRQ  WKH  6SHFLDO  F  

&RXQVHO YLRODWHG 5XOH F¶V  UHTXLUHPHQW WKDW DOO  LQGLFWPHQWV  ³PXVW EH VLJQHG E\ DQ DWWRUQH\ IRU  

WKH JRYHUQPHQW´  )HG 5 &ULP 3 F  ³7KH IHGHUDO FRXUWV KDYH FRQFOXGHG XQLIRUPO\ WKDW 5XOH  

F        SUHFOXGHV  IHGHUDO  JUDQG  MXULHV  IURP  LVVXLQJ  DQ  LQGLFWPHQW  ZLWKRXW  WKH  SURVHFXWRU¶V  

VLJQDWXUH  VLJQLI\LQJ  KLV  RU  KHU  DSSURYDO´  Rehberg  v.  Paulk    86      Q    

United  States  v.  Sells  Eng’g,  Inc.    86      Q    VLPLODU  +HUH  WKH  6SHFLDO  

&RXQVHO  ZDV  WKH  RQO\  LQGLYLGXDO  ZKR  VLJQHG  WKH  6XSHUVHGLQJ  ,QGLFWPHQW  RQ  EHKDOI  RI  WKH  

JRYHUQPHQW  6XSHUVHGLQJ  ,QGLFWPHQW  DW    +H  ZDV  DOVR  WKH  RQO\  DWWRUQH\  ZKR  VLJQHG  WKH  

RULJLQDO LQGLFWPHQW LQ WKLV &RXUW DJDLQVW 0U 0DQDIRUW  'NW  DW   

)RU  WKH  UHDVRQV  JLYHQ  DERYH  KRZHYHU  WKH  6SHFLDO  &RXQVHO  LV  QRW  DQ  ³DWWRUQH\  IRU  WKH  

JRYHUQPHQẂ  KH KDG QR DXWKRULW\ WR SXUVXH WKH PDWWHUV VHW IRUWK LQ WKH LQGLFWPHQW  See  )HG  5  

&ULP  3  E  SS    supra.  7KH  LQGLFWPHQWV  ZHUH  WKXV  LVVXHG  LQ  YLRODWLRQ  RI5XOH  F  

See,  e.g. Boruff    )G  DW    ³>,@W  ZDV  HUURU  IRU  WKH  GLVWULFW  FRXUW  WR  SURFHHG  WR  WULDO        

RQ  WKH  VXSHUVHGLQJ  LQGLFWPHQW  >ZKHQ@  QR  JRYHUQPHQW  DWWRUQH\  KDG  VLJQHG  LW´  see  also  United  

States  v.  Male  Juvenile    )G      WK  &LU    GLVPLVVLQJ  MXYHQLOHGHOLQTXHQF\  

SHWLWLRQ FHUWLILHG E\ WKH ZURQJ DWWRUQH\  

  7KH  5HVXOWLQJ  3UHMXGLFH  :KHUH  JUDQG  MXU\  SURFHHGLQJV  DUH  FRQGXFWHG  LQ  

YLRODWLRQ  RI WKH  )HGHUDO  5XOHV  WKH  LQGLFWPHQW  PXVW  EH  GLVPLVVHG  LI ³µWKH  YLRODWLRQ  VXEVWDQWLDOO\  

LQIOXHQFHG  WKH  JUDQG  MXU\¶V  GHFLVLRQ  WR  LQGLFW¶  RU  LI WKHUH  LV  µJUDYH  GRXEW¶  WKDW  WKH  GHFLVLRQ  WR  

LQGLFW ZDV  IUHH IURP WKH VXEVWDQWLDO LQIOXHQFH RIVXFK YLRODWLRQV´  Bank  of  Nova  Scotia  v.  United  

FRQGXFW  DQ  ex  parte  LQYHVWLJDWLRQ  WR  GHWHUPLQH  ZKHWKHU  RU  QRW  WKHUH  LV  SUREDEOH  FDXVH  WR  

SURVHFXWH  D  SDUWLFXODU  GHIHQGDQW´  United  States  v.  R.  Enters.,  Inc.    86        

see  also    86&  � D  ³>7@KH  GXW\  RI´  D VSHFLDO  JUDQG  MXU\  LV  ³WR  LQTXLUH  LQWR  RIIHQVHV  
DJDLQVW WKH FULPLQDO ODZV RIWKH 8QLWHG 6WDWHV´  
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States   86        TXRWLQJ  United  States  v.  Mechanik          86      

7KH  6SHFLDO  &RXQVHO¶V  SDUWLFLSDWLRQ  LQ  WKH  JUDQG  MXU\  DQG  LQGLFWPHQW  SURFHVV  SODLQO\  PHHWV  WKDW  

VWDQGDUG  0U  0DQDIRUW  would  not  now  have  been  prosecuted  EXW  IRU  WKH  6SHFLDO  &RXQVHO¶V  

ultra  vires  DSSRLQWPHQW  3ULRU  WR  KLV  DSSRLQWPHQW  0U  0DQDIRUW  KDG  already  disclosed  WR  WKH  

'2- WKH FRQGXFW WKDW WKH 6SHFLDO &RXQVHO QRZ VHHNV WR SURVHFXWH  +H YROXQWDULO\ PHW ZLWK  '2-

SURVHFXWRUV  DQG  )%,  DJHQWV  LQ  -XO\    WR  GLVFXVV  KLV  RIIVKRUH  SROLWLFDO  FRQVXOWLQJ  DFWLYLWLHV  

WKUHH \HDUV EHIRUH WKH JUDQG MXU\ WKH 6SHFLDO &RXQVHO FRQYHQHG UHWXUQHG WKH LQGLFWPHQW KH VLJQHG  

FKDUJLQJ  0U  0DQDIRUW  ZLWK  FRQGXFW  UHODWHG  WR  WKDW  OREE\LQJ  DFWLYLW\  ,Q  WKDW  LQWHUYLHZ  0U  

0DQDIRUW  SURYLGHG  D  GHWDLOHG  H[SODQDWLRQ  RI  KLV  DFWLYLWLHV  LQ  8NUDLQH  LQFOXGLQJ  KLV  IUHTXHQW  

FRQWDFW  ZLWK  D  QXPEHU  RI  SUHYLRXV  86  $PEDVVDGRUV  LQ  .LHY  DQG  KLV  HIIRUWV  WR  IXUWKHU  86  

REMHFWLYHV  LQ  8NUDLQH  RQ  WKHLU  EHKDOI  +H  IXUWKHU  GLVFXVVHG  KLV  RIIVKRUH  EDQNLQJ  DFWLYLW\  LQ  

&\SUXV  0RUHRYHU  DW  OHDVW  DV  HDUO\  DV    SURPLQHQW  QHZV  RXWOHWV  KDG  UHSRUWHG  WKDW  0U  

0DQDIRUW  ZDV  ZRUNLQJ  IRU  0U  <DQXNRY\FK. %XW  WKH  '2- did  not  prosecute  0U  0DQDIRUW  IRU  

WKDW FRQGXFW
  


See,  e.g.  &OLIIRUG  -  /HY\  Ukrainian  Prime  Minister,  Once  Seen  as  Archvillain,  Reinvents  

Himself  1<  7,0(6  6HSW      DW  $  ³0U  <DQXNRYLFK  KDV  QRW  GRQH  LW  DOO  RQ  KLV  RZQ  

)URP DQ DQRQ\PRXV  RIILFH  RII.LHY¶V  PDLQ VTXDUH  D VHDVRQHG $PHULFDQ SROLWLFDO VWUDWHJLVW ZKR  

ZDV  RQFH  D  VHQLRU DLGH  LQ  6HQDWRU %RE  'ROH¶V  5HSXEOLFDQ  SUHVLGHQWLDO  FDPSDLJQ KDV  ODERUHG IRU  
PRQWKV  RQ  D  <DQXNRYLFK  PDNHRYHU  7KRXJK  WKH  VWUDWHJLVW  3DXO  -  0DQDIRUW  KDV  VRXJKW  WR  

UHPDLQ EHKLQG WKH VFHQHV  KLV KDQGLZRUN KDV EHHQ HYLGHQW LQ 0U  <DQXNRYLFK¶V WLJKWO\ RUJDQL]HG  

FDPSDLJQ  HYHQWV  LQ  KLV  SRLQWHG  VSHHFKHV  DQG  LQ  KRZ  KH  KDV  SUHVHQWHG  KLPVHOI WR  WKH  ZRUOG´  
&OLIIRUG -  /HY\  Toppled  in  Ukraine  but  Nearing  a  Comeback  1<  7,0(6  -DQ      DW $  

³0U  <DQXNRYLFK  KDV  EHHQ  DVVLVWHG  E\  3DXO  -  0DQDIRUW  DQ  $PHULFDQ  SROLWLFDO  FRQVXOWDQW  ZKR  

KDV  EHHQ  DGYLVLQJ  KLP  VLQFH  ´  0LFKDHO  &RRSHU  Savior  or  Machiavelli,  McCain  Aide  

Carries  On  1<  7,0(6  2FW      DW $  ³'DYLV  0DQDIRUW  WKH  EXVLQHVV  GHYHORSPHQW DQG  

FRQVXOWLQJ  SUDFWLFH          KDG  EHHQ  JLYLQJ  FDPSDLJQ  DGYLFH  WR  WKH  8NUDLQLDQ  SULPH  PLQLVWHU  

9LNWRU  )  <DQXNRYLFK´  2WKHU  UHSRUWV  DURXQG  WKH  VDPH  WLPH  FODLPHG  WKDW  0U  0DQDIRUW¶V  
FRPSDQ\  QHYHU  UHJLVWHUHG  DV  D  OREE\LQJ  HQWLW\  IRU  0U  <DQXNRY\FK  %DUU\  0HLHU  Lawmakers  
Seek  To  Close  Foreign  Lobbyist  Loopholes  1<  7,0(6  -XQH      DW  $  ³'DYLV  

0DQDIRUW  QHYHU  UHJLVWHUHG  DV  D  OREE\LVW  IRU  0U  <DQXNRYLFK´  %DUU\  0HLHU  In  McCain  

Campaign,  a  Lobbying  Labyrinth  1< 7,0(6  0D\   DW $ VLPLODU  
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7KDW  FKDQJHG  ZKHQ  WKH  6SHFLDO  &RXQVHO  ZDV  DSSRLQWHG  DQG  HPSDQHOHG  D  JUDQG  MXU\  WR  

FRQGXFW  WKH  2IILFH  RI 6SHFLDO  &RXQVHO¶V  LQYHVWLJDWLRQ  7KH  6SHFLDO  &RXQVHO  ZDV  REYLRXVO\  WKH  

GULYLQJ  IRUFH  EHKLQG  WKH  GHFLVLRQ  WR  FKDUJH  0U  0DQDIRUW  7KHUH  FDQ  WKXV  EH  QR  GRXEW  WKDW  KLV  

LQYROYHPHQW LQ WKH JUDQG MXU\ SURFHHGLQJV  ³µVXEVWDQWLDOO\ LQIOXHQFHG WKH JUDQG MXU\¶V GHFLVLRQ WR  

LQGLFW¶ ´  Bank  of  Nova  Scotia    86 DW 


86  DW  TXRWLQJ  Mechanik     

&RXUWV  UHJXODUO\  ILQG  SUHMXGLFH  ZDUUDQWLQJ  GLVPLVVDO  ZKHQ  DQ  XQDXWKRUL]HG  SURVHFXWRU  

DSSHDUV  EHIRUH  WKH  JUDQG MXU\  See,  e.g. Pease  v.  Commonwealth    6(G     9D  &W  

$SS   TXDVKLQJ DQ LQGLFWPHQW ZKHQ DQ XQDXWKRUL]HG DWWRUQH\  ³VXEVWDQWLDOO\ LQIOXHQFHG WKH  

JUDQG  MXU\  LQ  UHDFKLQJ  DQ  LQGLFWPHQW  WR  WKH  SUHMXGLFH  RI WKH  GHIHQGDQW´  State  v.  Hardy    

1(G      ,QG  &W  $SS    WKH  ³SUHVHQFH  DQG  DFWLYH  SDUWLFLSDWLRQ  RI D  SURVHFXWLQJ  

DWWRUQH\´  UHFXVHG  IURP  WKH  FDVH  GHPRQVWUDWHG  ³SUHMXGLFH´  ZDUUDQWLQJ  GLVPLVVDO  RI  WKH  

LQGLFWPHQW  People  v.  Munson    1(      ,OO    GLVPLVVLQJ  DQ  LQGLFWPHQW  ZKHUH  

³>L@W LV HYLGHQW WKDW WKH LQGLFWPHQW LQ WKLV FDVH ZDV SURFXUHG GLUHFWO\ WKURXJK WKH DVVLVWDQFH RI>DQ  

XQDXWKRUL]HG LQGLYLGXDO@ DFWLQJ DV VWDWH¶V DWWRUQH\´  7KH &RXUW VKRXOG GR WKH VDPH KHUH  

,,  7+(  683(56(',1*  ,1',&70(17  (;&(('6  (9(1  7+(  $87+25,7<  7+(  

$332,170(17 25'(5 38532576 72 *5$17  

$  7KH  $SSRLQWPHQW  2UGHU  3X  WKRULW\  2QO\  2YHU  0DWWHUV  USRUWV  7R  *UDQW  $X  

7KDW ³$ULVH 'LUHFWO\ )URP´ WKH 6SHFLDO &RXQVHO¶V ,QYHVWLJDWLRQ  

(YHQ  LI RQH  DVVXPHV  WKDW  WKH  $FWLQJ  $WWRUQH\  *HQHUDO  KDG  DXWKRULW\  WR  JUDQW WKH  6SHFLDO  

&RXQVHO  RULJLQDO  MXULVGLFWLRQ  RYHU  DQ\  ³PDWWHUV  WKDW  DURVH  RU  PD\  DULVH  GLUHFWO\  IURP  WKH  

LQYHVWLJDWLRQ´  $SSRLQWPHQW  2UGHU  �ELL  WKH  6SHFLDO  &RXQVHO  H[FHHGHG  HYHQ  WKDW  OLPLW  7KH  

 
7R  WKH  H[WHQW  WKHUH  LV  DQ\  GRXEW  DERXW  WKH  6SHFLDO  &RXQVHO¶V  LQYROYHPHQW  LQ  WKH  JUDQG  MXU\  

SURFHVV  WKH  &RXUW  VKRXOG  RUGHU SURGXFWLRQ  RI WKH  JUDQG  MXU\  WUDQVFULSWV  LQFOXGLQJ  WUDQVFULSWV  RI  
WKH  6SHFLDO  &RXQVHO¶V  RU  KLV  VWDII¶V  FROORTXLHV  ZLWK  WKH  JUDQG  MXU\  DQG  SHUPLW  IXUWKHU  EULHILQJ  

DQG DUJXPHQW RQ  WKDW LVVXH  7KH  YLRODWLRQ  RI5XOHV  G  DQG F  DSSDUHQW  IURP  WKH  IDFH  RI WKH  

LQGLFWPHQW  SODLQO\  VKRZ  WKH  ³SDUWLFXODUL]HG  QHHG´  MXVWLI\LQJ  WKH  SURGXFWLRQ  RI WKRVH  WUDQVFULSWV  

Sells  Eng’g   86  DW   
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SKUDVH ³DURVH RU PD\ DULVH GLUHFWO\ IURP´ HVWDEOLVKHV D ERXQGDU\ RQ WKH 6SHFLDO &RXQVHO¶V 

DXWKRULW\ 7R WKH H[WHQW WKH 6SHFLDO &RXQVHO VHHNV WR LQYHVWLJDWH RU SURVHFXWH FRQGXFW XQUHODWHG 

WR 5XVVLDQ FRRUGLQDWLRQ RU REVWUXFWLRQ SDUDJUDSK EL SXUSRUWV WR DXWKRUL]H KLP WR GR VR RQO\ 

LI DW D PLQLPXP KH OHDUQV RIWKH FRQGXFW because of KLV RULJLQDO LQYHVWLJDWLRQ $QG WKH FRQGXFW 

PXVW EH demonstrably related to WKH VXEMHFW RI KLV RULJLQDO MXULVGLFWLRQ 7KH FKDUJHV KHUH DUH 

QRW 

 &RXUWV URXWLQHO\ LQWHUSUHW WKH SKUDVH ³DULVLQJ IURP´ RU ³DULVLQJ RXW RI´ WR UHTXLUH 

DW OHDVW D FDXVDO FRQQHFWLRQ )RU H[DPSOH LQ Dolan v. United States Postal Service  86 

  WKH 6XSUHPH &RXUW FRQVLGHUHG D SURYLVLRQ RI WKH )HGHUDO 7RUW &ODLPV $FW JUDQWLQJ 

LPPXQLW\ WR WKH 3RVWDO 6HUYLFH IRU FODLPV ³arising out of WKH ORVV PLVFDUULDJH RU QHJOLJHQW 

WUDQVPLVVLRQ RI OHWWHUV RI SRVWDO PDWWHU´ Id. DW  HPSKDVLV DGGHG TXRWLQJ  86& 

� E 7KH &RXUW KHOG WKDW WKH LPPXQLW\ JUDQW RQO\ FRYHUHG ³LQMXULHV DULVLQJ GLUHFWO\ RU 

FRQVHTXHQWLDOO\ because PDLO HLWKHU IDLOV WR DUULYH DW DOO RU DUULYHV ODWH LQ GDPDJHG FRQGLWLRQ RU 

DW WKH ZURQJ DGGUHVV´ Id. DW  HPSKDVLV DGGHG 

,QGHHG WKHUH LV D ³JHQHUDO FRQVHQVXV WKDW WKH SKUDVH µDULVLQJ RXW RI¶    UHTXLUHV VRPH 

FDXVDO FRQQHFWLRQ´ Fed. Ins. Co. v. Tri-State Ins. Co.  )G   WK &LU  

FROOHFWLQJ FDVHV see, e.g. U.S. Indus./Fed. Sheet Metal, Inc. v. Dir., Office of Workers’ Comp. 

Programs, U.S. Dep’t of Labor  86    VWDWXWH DOORZLQJ FRPSHQVDWLRQ IRU 

LQMXU\ ³DULVLQJ RXW RI    WKH FRXUVH RI HPSOR\PHQẂ  UHTXLUHG WKDW ³WKH LQMXU\ KDYH EHHQ FDXVHG 

E\ WKH HPSOR\PHQW´ In re Lehman Bros. Holdings, Inc.  )G     G &LU   

EDQNUXSWF\ VWDWXWH VXERUGLQDWLQJ FODLPV ³DULVLQJ IURP´ D VHFXULWLHV WUDQVDFWLRQ UHTXLUHG D 

³FDXVDO OLQN´ EHWZHHQ WKH FODLP DQG WKH VHFXULWLHV WUDQVDFWLRQ Old Republic Ins. Co. v. Cont’  

Motors, Inc.   )G     LQ DQ LQVXUDQFH FRQWUDFW DQ ³µDULVLQJ RXWQ WK &LU   

RI¶ UHTXLUHPHQW LQFOXGHV µD WUXH FDXVDO HOHPHQW¶ ´ Regal Constr. Corp. v. Nat’l Union Fire Ins. 
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Co.  of  Pittsburgh   1<G    VLPLODU  $QG KHUH WKH $SSRLQWPHQW 2UGHU GRHV QRW  

PHUHO\  UHTXLUH  WKDW  QHZ  PDWWHUV  MXVW  ³DULVH  RXW  RÍ  WKH  RULJLQDO  LQYHVWLJDWLRQ  WKH\  PXVW  ³DULVH  

directly  IURP´  LW  $SSRLQWPHQW 2UGHU �ELL HPSKDVLV DGGHG  

  ,Q  WKLV  FRQWH[W  PRUHRYHU  DGGLWLRQDO  PDWWHUV  FDQQRW  EH  VDLG  WR  ³DULVH  RXW  RI´  DQ  

LQLWLDO  LQYHVWLJDWLRQ XQOHVV  WKH\ DUH  ³GHPRQVWUDEO\  related  to  WKH  LQLWLDO  JUDQW RI MXULVGLFWLRQ´  In  

re  Espy   )G    '&  &LU   SHU FXULDP HPSKDVLV DGGHG  see  also  Morrison  

v.  Olson   86        ³>7KH@  MXULVGLFWLRQ  WKDW  WKH  FRXUW  GHFLGHV  XSRQ  PXVW  EH  

GHPRQVWUDEO\  UHODWHG  WR  WKH  IDFWXDO  FLUFXPVWDQFHV  WKDW  JDYH  ULVH  WR      WKH  DSSRLQWPHQW  RI WKH  

LQGHSHQGHQW  FRXQVHO  LQ  WKH  SDUWLFXODU  FDVH´  United  States  v.  Tucker   )G      WK  

&LU    ³>5@HODWHGQHVV        GHSHQGV  XSRQ  WKH  SURFHGXUDO  DQG  IDFWXDO  OLQN  EHWZHHQ  WKH  

>LQGHSHQGHQW FRXQVHO¶V@  RULJLQDO SURVHFXWRULDO MXULVGLFWLRQ DQG WKH >QHZ@  PDWWHU´  

Espy  IRU  H[DPSOH  FRQFHUQHG  DQ  LQGHSHQGHQW  FRXQVHO  DSSRLQWHG  XQGHU  WKH  (WKLFV  LQ  

*RYHUQPHQW  $FW  WR  LQYHVWLJDWH  DOOHJDWLRQV  WKDW  WKH  6HFUHWDU\  RI $JULFXOWXUH  KDG  DFFHSWHG  JLIWV  

IURP SHUVRQV ZLWK EXVLQHVV EHIRUH KLV GHSDUWPHQW    )G DW   7KH RUGHU DOVR JUDQWHG WKH  

LQGHSHQGHQW  FRXQVHO  ³MXULVGLFWLRQ  DQG  DXWKRULW\  WR  LQYHVWLJDWH  RWKHU  DOOHJDWLRQV  RU  HYLGHQFH  RI  

YLRODWLRQ  RI DQ\  IHGHUDO  FULPLQDO  ODZ  RWKHU  WKDQ  D  &ODVV  %  RU  &  PLVGHPHDQRU  RU  LQIUDFWLRQ  E\  

DQ\  RUJDQL]DWLRQ  RU  LQGLYLGXDO  GHYHORSHG  GXULQJ  WKH  ,QGHSHQGHQW  &RXQVHO¶V  LQYHVWLJDWLRQ  

UHIHUUHG  WR  DERYH  DQG  FRQQHFWHG  ZLWK  RU  arising  out  of  WKDW  LQYHVWLJDWLRQ´  RU  ³related  to  WKDW  

VXEMHFW  PDWWHU´  DV  ZHOO  DV  DQ\  YLRODWLRQV  RI   86&  �   REVWUXFWLRQ  RI MXVWLFH  RU  IDOVH  

WHVWLPRQ\  ³LQ  FRQQHFWLRQ  ZLWK  DQ\  LQYHVWLJDWLRQ  RI WKH  PDWWHUV  GHVFULEHG  DERYH´  Espy    

)G DW  HPSKDVLV DGGHG  

7KH  LQGHSHQGHQW FRXQVHO  WKHQ  DSSOLHG WR  WKH  FRXUW WR  FRQILUP KLV  DXWKRULW\  WR  LQYHVWLJDWH  

DQ DGGLWLRQDO PDWWHU  Espy    )G DW   8QGHU WKH (WKLFV LQ  *RYHUQPHQW $FW  WKH FRXUW RI  

DSSHDOV  FRXOG PHUHO\  ³LQWHUSUHW  EXW QRW H[SDQG  WKH LQGHSHQGHQW FRXQVHO¶V  RULJLQDO SURVHFXWRULDO  
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MXULVGLFWLRQ´  Id.  DW    DOWHUDWLRQV  DQG  LQWHUQDO  TXRWDWLRQ  PDUNV  RPLWWHG  7KH  FRXQVHO¶V  

DSSOLFDWLRQ  KRZHYHU  ³UDLVH>G@  DOOHJDWLRQV  FRQFHUQLQJ  FULPLQDO  FRQGXFW  RQ  WKH  SDUW  RI 6HFUHWDU\  

(VS\ DQG RWKHUV LQ YLRODWLRQ RIother  criminal  statutes  RXWODZLQJ D different  category  of  conduct  

DQG  occurring  on  different  occasions  WKDQ  WKRVH  VHW  IRUWK  LQ  WKH  JUDQW  RI  MXULVGLFWLRQ´  Id.  

HPSKDVLV  DGGHG  %HFDXVH  ³>W@KH  IDFWV  DOOHJHG  LQ  WKH  >QHZ@  DSSOLFDWLRQ  G>LG@  QRW  LQYROYH  DQ\  

DOOHJHG PLVXVH  RI WKH  RIILFH  RI6HFUHWDU\ RI$JULFXOWXUH  E\ (VS\  DQ\ DFFHSWDQFH  RISD\PHQWV  RU  

JLIWV  IURP SHUVRQV  KDYLQJ  EXVLQHVV  ZLWK WKDW  'HSDUWPHQW  RU DQ\ VLPLODU SDWWHUQ RI FRQGXFW´  WKH  

'&  &LUFXLW  GHQLHG  WKH  DSSOLFDWLRQ  Id.  DW    *LYHQ  WKDW  WKH  FRQGXFW  ZDV  GLIIHUHQW  WKH  

WLPH  IUDPHV  ZHUH  GLIIHUHQW  DQG WKH  DSSOLFDEOH  VWDWXWHV  ZHUH  GLIIHUHQW  WKH  '&  &LUFXLW FRXOG QRW  

FRQVWUXH  WKH  DGGLWLRQDO  PDWWHUV  DV  ³DULVLQJ  RXW  RI´  WKH  LQLWLDO  LQYHVWLJDWLRQ  EHFDXVH  WKH\  ZHUH  

³XQUHODWHG´  WR  ³WKH  RULJLQDO  JUDQW  RI DXWKRULW\´  Id.  DW    7KH  '&  &LUFXLW  VR  KHOG  HYHQ  

WKRXJK  WKH  RULJLQDO  LQYHVWLJDWLRQ  DQG  WKH  SURSRVHG  QHZ  LQYHVWLJDWLRQ  LQFOXGHG  D  ³FRPPRQ  

SURVSHFWLYH  VXEMHFW´  ³WKH  FRPPRQ  FRQFHUQ  IRU  PLVFRQGXFW  E\  D  KLJK  RIILFLDO  DQG  WKH  SRWHQWLDO  

SUHVHQFH RIHLJKW XQQDPHG FRPPRQ ZLWQHVVHV´  Id.  

%  7KH &KDUJHV $JDLQVW 0U 0DQDIRUW 'R 1RW ³$ULVH 'LUHFWO\ )URP´ WKH  

6SHFLDO &RXQVHO¶V ,QYHVWLJDWLRQ  

Espy  PDNHV  WKLV  DQ  a  fortiori  FDVH  7KH 6SHFLDO &RXQVHO KDV LQYHVWLJDWHG DQG SURVHFXWHG  

0U  0DQDIRUW IRU  ³D GLIIHUHQW FDWHJRU\ RIFRQGXFẂ  WKDW  ³RFFXUU>HG@  RQ GLIIHUHQW RFFDVLRQV´  WKDQ  

WKH  VXEMHFW  RI WKH  RULJLQDO  LQYHVWLJDWLRQ  Espy    )G  DW    7KDW  FRQGXFW  GRHV  QRW  ³DULVH  

GLUHFWO\  IURP´  WKH  6SHFLDO  &RXQVHO¶V  LQYHVWLJDWLRQ  XQGHU  DQ\  UHDGLQJ  RI  WKDW  SKUDVH  

$SSRLQWPHQW  2UGHU  �ELL  7KH  $SSRLQWPHQW  2UGHU  HPSRZHUV  WKH  6SHFLDO  &RXQVHO  WR  

LQYHVWLJDWH  D VSHFLILF  VXEMHFW DQG PDWWHUV  WKDW ³GLUHFWO\ DULVH IURP´  KLV  LQYHVWLJDWLRQ LQWR  5XVVLDQ  

LQYROYHPHQW LQ WKH    FDPSDLJQ  %XW WKH DOOHJHG WD[ DQG GLVFORVXUH  YLRODWLRQV  FKDUJHG LQ WKH  

6XSHUVHGLQJ  ,QGLFWPHQW FRQVWLWXWH  ³D GLIIHUHQW FDWHJRU\ RIFRQGXFẂ  WKDW ³RFFXUU>HG@  RQ GLIIHUHQW  

  
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RFFDVLRQV´ WKDQ WKH VXEMHFW RI WKH RULJLQDO LQYHVWLJDWLRQ Id. see SS  supra 1RU ZRXOG 

DQ\ FODLP WKDW WKH FKDUJHV DJDLQVW 0U 0DQDIRUW KHUH VKDUH D ³FRPPRQ SURVSHFWLYH VXEMHFẂ  RU 

³FRPPRQ ZLWQHVVHV´ ZLWK WKH RULJLQDO LQYHVWLJDWLRQ VXIILFH WR MXVWLI\ WKRVH FKDUJHV DV ³DULVLQJ 

RXW RI´ WKH RULJLQDO LQYHVWLJDWLRQ Espy  )G DW  8QGHU Espy WKH 6XSHUVHGLQJ 

,QGLFWPHQW GRHV QRW ³DULVH IURP´ WKH RULJLQDO LQYHVWLJDWLRQ WKH 6SHFLDO &RXQVHO ZDV HPSRZHUHG 

WR SXUVXH PXFK OHVV DULVH IURP LW ³GLUHFWO\´ 

5HYLHZ RI WKH 6XSHUVHGLQJ ,QGLFWPHQW PDNHV WKDW HVSHFLDOO\ FOHDU 1RQH RI WKH FKDUJHV 

EHIRUH WKLV &RXUW ZHUH GLVFRYHUHG EHFDXVH RI WKH 6SHFLDO &RXQVHO¶V LQYHVWLJDWLRQ LQWR DOOHJHG 

FRRUGLQDWLRQ QRU DUH DQ\ RIWKHP ³GHPRQVWUDEO\ UHODWHG WR´ WKDW LQYHVWLJDWLRQ 7KH VXSSRVHG WD[ 

DQG ILQDQFLDO FULPHV 0U 0DQDIRUW LV FKDUJHG ZLWK DOOHJHGO\ EHJDQ RQ RU DIWHU 2006— 

DSSUR[LPDWHO\ D decade EHIRUH WKH 7UXPS FDPSDLJQ ODXQFKHG DQG EHIRUH WKH VWDUW RI 0U 

0XHOOHU¶V RU 0U &RPH\¶V LQYHVWLJDWLRQ See SS  supra 1DWLRQDO PHGLD KDG DOVR 

SXEOLFL]HG 0U 0DQDIRUW¶V FRQVXOWLQJ ZRUN LQ 8NUDLQH \HDUV EHIRUH WKH 6SHFLDO &RXQVHO EHJDQ 

KLV ZRUN See SS   Q supra $QG WKH '2- ZDV DOUHDG\ ZHOO DZDUH RI0U 0DQDIRUW¶V 

FRQVXOWLQJ ZRUN EHFDXVH KH disclosed it GXULQJ LQWHUYLHZV ZLWK '2- SURVHFXWRUV DQG WKH )%, 

See S  supra. *LYHQ WKDW WKH '2- ZDV DZDUH RI 0U 0DQDIRUW¶V DFWLYLWLHV \HDUV EHIRUH WKH 

6SHFLDO &RXQVHO ZDV DSSRLQWHG WKH 6SHFLDO &RXQVHO FDQQRW FUHGLEO\ FODLP WKDW KH GLVFRYHUHG 

WKDW DOOHJHG FRQGXFW because of KLV LQYHVWLJDWLRQ LQWR XQUHODWHG FODLPV DERXW 5XVVLDQ 

LQYROYHPHQW LQ WKH  FDPSDLJQ $SSRLQWPHQW 2UGHU �ELL see, e.g. Espy  )G DW 

 $OO RIWKDW FRQGXFW PRUHRYHU UHODWHV WR ³D GLIIHUHQW FDWHJRU\ RIFRQGXFẂ  WKDW ³RFFXUU>HG@ 

RQ GLIIHUHQW RFFDVLRQV´ Espy  )G DW  

A fortiori WKH FKDUJHV WKHUHIRUH FDQQRW ³DULVH RXW RI´ WKH RULJLQDO LQYHVWLJDWLRQ $QG 

WKH\ FHUWDLQO\ GR QRW ³DULVH IURP´ LW ³GLUHFWO\´ See SS   Q supra see, e.g. SFS Check, 

LLC v. First Bank of Del.   WK &LU  SKRQH FDOOV FRXOG QRW FUHDWH )G    

 
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VSHFLILF  SHUVRQDO  MXULVGLFWLRQ  EHFDXVH  WKH  SODLQWLII¶V  DOOHJHG  ³LQMXU\        SUHFHGHG  WKH  SKRQH  

FDOOV´  DQG  WKXV  ³FRXOG  QRW  KDYH  DULVHQ  IURP  WKH  SKRQH  FDOOV´  Richter  v.  Analex  Corp.    )  

6XSS      ''&    PDOSUDFWLFH FODLP GLG QRW  ³DULVH> @  RXW RI´  YLVLW WR  D IRUXP VR  DV  

WR DOORZ H[HUFLVH RIORQJDUP MXULVGLFWLRQ ZKHQ DQ\ DOOHJHG PDOSUDFWLFH SUHFHGHG WKH YLVLW 

,QGHHG  WKHUH  LV  QR  HYLGHQFH  WKDW  0U  0DQDIRUW  ZDV  HYHU  KLPVHOI  LQYHVWLJDWHG  LQ  

FRQQHFWLRQ  ZLWK  DOOHJHG  ³FRRUGLQDWLRQ´  EHWZHHQ  WKH  5XVVLDQ  JRYHUQPHQW  DQG  WKH    7UXPS  

SUHVLGHQWLDO FDPSDLJQ  7KH 6SHFLDO &RXQVHO KDV QHYHU VXJJHVWHG WKDW 0U 0DQDIRUW KDG DQ\WKLQJ  

WR  GR  ZLWK  DOOHJHG  ³FRRUGLQDWLRQ  >ZLWK@  WKH  5XVVLDQ  JRYHUQPHQW´  LQ  FRQQHFWLRQ  ZLWK  WKH    

SUHVLGHQWLDO  FDPSDLJQ  RU  HYHQ  WKDW  KH  LV  LQYHVWLJDWLQJ  0U  0DQDIRUW  RQ  WKDW  VXEMHFW  

$SSRLQWPHQW 2UGHU  �EL  7KH  6XSHUVHGLQJ  ,QGLFWPHQW FDQQRW KDYH  DQ\ FDXVDO  FRQQHFWLRQ WR  

OHW  DORQH  ³DULVH  GLUHFWO\  IURP´  DQ  LQYHVWLJDWLRQ  LQWR  0U  0DQDIRUW  WKDW  GRHV  QRW  H[LVW  7KDW  

IXUWKHU  FRQILUPV  WKDW  WKH  6SHFLDO  &RXQVHO¶V  DFWV  H[FHHG  HYHQ  WKH  VFRSH  RI  DXWKRULW\  WKH  

$SSRLQWPHQW 2UGHU FODLPV WR JUDQW  

&  7KH 6X  OHV G DQG F %HFDX  SHUVHGLQJ ,QGLFWPHQW 9LRODWHG 5X  VH ,W ([FHHGV  

WKH 6FRSH RIWKH $SSRLQWPHQW 2UGHU  

%HFDXVH WKH 6XSHUVHGLQJ  ,QGLFWPHQW H[FHHGV  HYHQ WKH $SSRLQWPHQW 2UGHU¶V  VFRSH  5XOHV  

G  DQG  F  UHTXLUH  GLVPLVVDO  HYHQ  LI WKH  $SSRLQWPHQW 2UGHU ZHUH  ODZIXO  0U  0XHOOHU FRXOG  

RQO\  DSSHDU  EHIRUH  WKH  JUDQG  MXU\  RU  VLJQ  WKH  6XSHUVHGLQJ  ,QGLFWPHQW  LI KH  ZDV  DQ  DXWKRUL]HG  

³DWWRUQH\> @  IRU  WKH  JRYHUQPHQW´  )HG  5  &ULP  3  G  F  )RU  PDWWHUV  EH\RQG  WKH  VFRSH  RI  

WKH $SSRLQWPHQW 2UGHU KH GRHV QRW TXDOLI\  %HFDXVH KH ODFNHG DXWKRULW\ WR EULQJ WKHVH FKDUJHV  

 0RUHRYHU  DV  H[SODLQHG  DERYH  QR  FRQIOLFW  RI  LQWHUHVW  RU  RWKHU  H[WUDRUGLQDU\  FLUFXPVWDQFH  

ZRXOG SUHFOXGH WKH  '2- IURP LQYHVWLJDWLQJ WKH FRQGXFW FKDUJHG LQ WKH 6XSHUVHGLQJ  ,QGLFWPHQW  

DV  HYLGHQFHG  E\  WKH  IDFW  WKDW  WKH  '2- SUHYLRXVO\  LQYHVWLJDWHG  LW  DQG  GHFOLQHG  WR  SURVHFXWH  See  

SS      Q  )RU  WKDW  UHDVRQ  WRR  WKH  $SSRLQWPHQW  2UGHU  FDQQRW  EH  UHDG  WR    supra  

HQFRPSDVV WKDW FRQGXFW  

  
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WKH 6SHFLDO &RXQVHO YLRODWHG 5XOH G E\ DSSHDULQJ EHIRUH WKH JUDQG MXU\ See Fowlie  )G 

DW  Wooten   )G DW  Alcantar-Valenzuela  )G DW  SS  supra 

/LNHZLVH EHFDXVH 5XOH F DOORZV RQO\ ³DWWRUQH\>V@ IRU WKH JRYHUQPHQW´ WR VLJQ LQGLFWPHQWV 

WKH 6SHFLDO &RXQVHO YLRODWHG WKDW 5XOH WRR ZKHQ KH VLJQHG D 6XSHUVHGLQJ ,QGLFWPHQW ODFNLQJ 

HYHQ D FDXVDO OLQN WR KLV RULJLQDO LQYHVWLJDWLRQ See Boruff  )G DW  see also Male 

Juvenile  )G DW  S  supra 

' 7KLV &RX  ULVGLFWLRQ DQG 'LVPLVVDO ,V 2WKHUZLVH :DUUDQWHGUW /DFNV -X  

%HFDXVH WKH 6XSHUVHGLQJ ,QGLFWPHQW LV XQPRRUHG IURP DQ\ PDWWHU WKH $SSRLQWPHQW 

2UGHU HYHQ DUJXDEO\ DXWKRUL]HV WKH 6SHFLDO &RXQVHO WR LQYHVWLJDWH RU SURVHFXWH WKH 6XSHUVHGLQJ 

,QGLFWPHQW PXVW EH GLVPLVVHG :KHUH D ³VSHFLDO SURVHFXWRU ODFNV    DXWKRULW\´ WKH &RXUW ³PXVW 

GLVPLVV    IRU ZDQW RI MXULVGLFWLRQ´ Providence Journal Co.  86 DW  see SS  

supra 7KDW LV QR OHVV WUXH ZKHQ WKH 6SHFLDO &RXQVHO H[FHHGV WKH DXWKRULW\ JUDQWHG XQGHU DQ 

DSSRLQWPHQW RUGHU WKDQ ZKHQ WKH $SSRLQWPHQW 2UGHU LV ultra vires IURP WKH RXWVHW 

'LVPLVVDO LV DOVR DSSURSULDWH LQ YLHZ RIWKH 5XOH  DQG  YLRODWLRQV $V H[SODLQHG DERYH 

WKH 6SHFLDO &RXQVHO¶V SUHVHQFH DQG FRQGXFW ³µVXEVWDQWLDOO\ LQIOXHQFHG WKH JUDQG MXU\¶V GHFLVLRQ 

WR LQGLFW¶ ´ 86 DW  TXRWLQJ Mechanik    see SS Bank of Nova Scotia    86 DW   

 supra /DZIXOO\ DSSRLQWHG '2- SURVHFXWRUV KDG ORQJ DJR OHDUQHG RI WKH FRQGXFW FKDUJHG LQ 

WKH 6XSHUVHGLQJ ,QGLFWPHQW DQG GHFLGHG not WR LQGLFW 0U 0DQDIRUW IRU LW See SS  supra 

<HW WKH 6SHFLDO &RXQVHO OHG WKH JUDQG MXU\ WR LQGLFW 0U 0DQDIRUW IRU WKH VDPH FRQGXFW FRQGXFW 

WKDW GRHV QRW IDOO ZLWKLQ WKH SXUSRUWHG VFRSH RIKLV DXWKRULW\ WR SURVHFXWH XQGHU WKH $SSRLQWPHQW 

2UGHU 7KH 6SHFLDO &RXQVHO¶V UXOH YLRODWLRQV WKXV SODLQO\ SUHMXGLFHG 0U 0DQDIRUW UHTXLULQJ 

GLVPLVVDO RI WKH 6XSHUVHGLQJ ,QGLFWPHQW See, e.g. Fowlie  )G DW  YLRODWLRQ RI 5XOH 

G UHTXLUHV GLVPLVVDO Boruff  )G DW   F UHTXLUHV GLVPLVVDO YLRODWLRQ RI5XOH   

  
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&21&/86,21  

7KH 6XSHUVHGLQJ ,QGLFWPHQW VKRXOG EH GLVPLVVHG  

'DWHG  0DUFK     

:DVKLQJWRQ  '&  

5HVSHFWIXOO\ VXEPLWWHG  

V .HYLQ 0  'RZQLQJ  

.HYLQ 0  'RZQLQJ  
'&  %DU   

7KRPDV  (  =HKQOH  

'&  %DU   
  1HZ -HUVH\ $YHQXH  1:  

6XLWH    

:DVKLQJWRQ  '&    
NHYLQGRZQLQJ#NGRZQLQJODZFRP  

WH]HKQOH#JPDLOFRP  

Counsel  for  Defendant  Paul  J.  Manafort,  Jr.  

  
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IN  THE  UNITED  STATES  DISTRICT  COURT  
FOR  THE  DISTRICT  OF  COLUMBIA  

UNITED STATES OF AMERICA  

v.  

Criminal Action No. 18-00032 (DLF)  

INTERNET RESEARCH AGENCY LLC, et al.,  

Defendants.  

DEFENDANT  CONCORD  MANAGEMENT  AND  CONSULTING  LLC’S  
MOTION  TO  DISMISS  THE  INDICTMENT  BASED  ON  THE  SPECIAL  COUNSEL’S  
UNLAWFUL  APPOINTMENT  AND  LACK  OF  AUTHORITY  TO  INDICT  CONCORD  

Pursuant  to  Rule  12(b)(1)  of  the  Federal  Rules  of  Criminal  Procedure,  Defendant  

Concord  Managem  and Consulting LLC  (“Concord”) m  to  iss the Indictm  ECF  ent  oves  dism  ent,  

No. 1, in its  entirety.  As set forth  m  fully  in the  panying  em  of points  and  ore  accom  m  orandum  

authorities, the Indictm  should be dism  reasons:  ent  issed for three independent  

(1)  The appointment of Robert S. Mueller III (the “Special Counsel”) violates  

the Appointm  Clause, U.S. Const.  II, § 2, cl. 2;  ents  art.  

(2)  The  regulations  governing  the  Special  Counsel,  28  C.F.R.  pt.  600,  are  

unlawful and violate core separation-of-powers principles; and  

(3)  Even  if  the  regulations  are  valid  and  binding,  the  order  appointing  the  

Special Counsel is inconsistent with the regulations and does not authorize  

a prosecution against Concord.  

Document  ID:  0.7.23922.89535-000001  
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In  accordance  with  Local  Criminal  Rule  47(c),  a  proposed  order  granting  the  relief  

requested is attached as Exhibit F.  

Dated: June 25, 2018  Respectfully submitted,  

CONCORD MANAGEMENT  

AND CONSULTING LLC  

By:  /s/ Eric A. Dubelier  

Eric A. Dubelier (D.C. Bar No. 419412)  

Katherine J. Seikaly (D.C. Bar No. 498641)  

REED SMITH LLP  

1301 K Street, N.W.  

Suite 1000  East Tower  

Washington, D.C. 20005-3373  

202.414.9200 (phone)  

202.414.9299 (fax)  

edubelier@reedsmith.com  

kseikaly@reedsmith.com  

Jam C. Martin  
* 

es  

Colin E. Wrabley  
* 

REED SMITH LLP  

225 Fifth Avenue  
Pittsburgh, PA 15222-2716  

412.288.3131 (phone)  

412.288.3063 (fax)  

jcm  ith.comartin@reedsm  

cwrabley@reedsmith.com  

* 
Motion for Admission Pro Hac Vice Pending  

- 2 -
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IN  THE  UNITED  STATES  DISTRICT  COURT  
FOR  THE  DISTRICT  OF  COLUMBIA  

UNITED STATES OF AMERICA  

v.  

Criminal Action No. 18-00032 (DLF)  

INTERNET RESEARCH AGENCY LLC, et al.,  

Defendants.  

MEMORANDUM  OF  POINTS  AND  AUTHORITIES  IN  SUPPORT  
OF  DEFENDANT  CONCORD  MANAGEMENT  AND  CONSULTING  LLC’S  

MOTION  TO  DISMISS  THE  INDICTMENT  BASED  ON  THE  SPECIAL  COUNSEL’S  
UNLAWFUL  APPOINTMENT  AND  LACK  OF  AUTHORITY  TO  INDICT  CONCORD  

Eric A. Dubelier (D.C. Bar No. 419412)  

Katherine J. Seikaly (D.C. Bar No. 498641)  

REED SMITH LLP  

1301 K Street, N.W.  

Suite 1000  East Tower  

Washington, D.C. 20005-3373  

202.414.9200 (phone)  

202.414.9299 (fax)  

edubelier@reedsmith.com  

kseikaly@reedsmith.com  

Jam C. Martin  
* 

es  

Colin E. Wrabley  
* 

REED SMITH LLP  

225 Fifth Avenue  

Pittsburgh, PA 15222-2716  

412.288.3131 (phone)  

412.288.3063 (fax)  

jcm  ith.comartin@reedsm  

cwrabley@reedsmith.com  

Counsel for Defendant Concord  

Management and Consulting LLC  

* 
Motion for Admission Pro Hac Vice Pending  
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II.  FACTUAL BACKGROUND ............................................................................................. 2  

III.  LEGAL STANDARDS ...................................................................................................... 6  

IV.  ARGUMENT ...................................................................................................................... 6  

A.  The Concord Indictm  should be dism  ent  issed because the Special  

Counsel’s appointm  violates the Constitution’s Appointm  Clause. ............ 6ent  ents  
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I.  PRELIMINARY  STATEMENT  

This  case  is  brought  by  a  form  private  attorney  Robert  S.  Mueller  III  er  (the  “Special  

Counsel”)  who  claim that  he  has  discretion  to  exercise  the  Federal  Governm  exclusive  s  ent’s  

and  plenary  prosecutorial  powers  pursuant  to  an  ent  order  issued  by  the  Deputy  appointm  

Attorney  General  that  is  not  authorized  by  the  express  term of  any  statute  and  contravenes  s  

fundam  constitutional principles.  This deeply flawed delegation of these vast prosecutorial  ental  

powers  accordingly  should  be  declared  unlawful  and  the  Indictm  ECF  No.  1,  should  be  ent,  

dismissed with respect to  ent  Defendant Concord Managem  and Consulting LLC (“Concord”).  

First,  the  Appointm  Clause  of  Article  II,  §  2  of  the  United  States  Constitution  ents  

requires that all “Officers of the United States” be appointed by the President and confirm  by  ed  

the Senate, though “inferior Officers”  ay be appointed by the “Head[]” of a  ent[]”  m  “Departm  

in  this  case,  the  Attorney  General  if  Congress  “by  Law  vest[s]”  a  ent  head  with  departm  the  

authority  to  do  so.  The  Special  Counsel  is  either  a  principal  officer  or  an  inferior  officer.  

Regardless,  his  ent  unconstitutional  he  not  the  appointm  is  because  was  appointed  by  President  

and  confirm  by  the  Senate  as  required  for  a  principal  officer,  and  there  was  no  statutory  ed  

authorization (“by Law”) allowing the Deputy Attorney General to appoint the Special Counsel  

as  an  inferior  officer  and  confer  on  him the  Attorney  General’s  exclusive  and  plenary  

prosecutorial  authority.  Since  the  ents  the  ents  are  m  the  requirem  of  Appointm  Clause  not  et,  

Indictment m  be dism  ust  issed.  

Second, to  the  extent  the  Special  Counsel  attem  to  rely  on  regulations  issued  by  the  pts  

Attorney  General  in  1999  and  the  Special  Counsel  has  argued  elsewhere  that  the  regulations  

are  non-binding  guidelines  not  enforceable  in  court  that  fails  because  they  are  unlawful  and  

cannot fill the critical voids left by statute.  The Attorney General lacked authority to issue those  

- 1 -
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regulations  and  they  cannot,  in  any  event,  confer  any  power  on  the  Attorney  General  that  only  

Congress can  .provide him  

Third,  the  Deputy  Attorney  General’s  ent  order  does  not  and  cannot  act  as  aappointm  

proxy  for  an  ent’s  prosecutorial  powers.  unconstitutional  delegation  of  the  Federal  Governm  

its  appointm  Apart from  lack of statutory authorization, the extension of the  ent order to Concord  

goes  beyond  the  order’s  s  and  the  Attorney  General’s  1999  regulations  that  purportedly  term  

govern it.  The Indictm  should be dism  reasons as well.  ent  issed for both these  

Given  the  context  surrounding  this  proceeding  and  the  anticipated  response  from the  

Special Counsel, it is im  to  phasize what Concord’s  otion is not.  It does not  portant  em  m  suggest  

or  im  that  private  can  be  to  (or  help  United  ply  a  attorney  never  appointed  prosecute  a  States  

Attorney  prosecute)  an  action  on  behalf  of  the  Federal  ent.  That  concededly  can  Governm  be  

done with a constitutionally valid appointm  or express congressional authorization, neither of  ent  

which  is  present  here.  But  under  this  Nation’s  established  constitutional  fram  without  aework,  

proper  appointm  and  express  congressional  authorization,  neither  the  Attorney  General  nor  ent  

his  subordinates  the  authority  em  a  attorney  investigate  and  have  inherent  to  power  private  to  

prosecute anyone, regardless of citizenship, when he or she deem it is expedient to do so under  s  

jurisdictional  ground  rules  that  he  or  she  alone  sets  down.  Here,  the  Deputy  Attorney  General  

and  the  Special  Counsel  are  pting  to  exercise  authority  neither  the  Constitution  nor  attem  

Congress  has  conferred,  and  this Court should  dism  the  ent to  restore  the  checks  and  iss  Indictm  

balances the Constitution demands.  

II.  FACTUAL  BACKGROUND  

The  authority  to  investigate  and  indict  in  this  case  purportedly  rests  with  the  Special  

Counsel  by  virtue  of  a one-page  ent  order  signed  by  Deputy  Attorney  General  Rod  appointm  J.  

Rosenstein on May 17, 2017.  See  Ex. A: Dep’t of Justice Order No. 3915-2017  ent(“Appointm  
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Order”  or  “Order”).  The  Order  appoints  Robert  S.  Mueller  III,  a private  attorney,  to  serve  as  

Special  Counsel.  Id.  ¶ (a);  see  also  Ex.  B:  Press  Release,  Dep’t  of  Justice,  Appointm  of  ent  

Special  Counsel  (May  17,  2017)  (listing  Mr.  Mueller  as  “form  ent  of  Justice  a  er”  Departm  

official).  The  basis  for  the  appointm  aent,  according  to  the  Order,  arises  from  previous  

investigation conducted by the Federal Bureau of Investigation (“FBI”).  Ex. A ¶ (b).  As a result  

of  that  investigation,  the  Special  Counsel  is,  in  turn,  directed  to  investigate  any  links  or  

coordination  between  the  Russian  government  and  individuals  associated  with  the  2016  

paign  Donald  ¶ (b)(i).  The  about  if  presidential cam  of  J. Trump.  Id.  Order says nothing  which,  

any,  federal  inal  could  been  by  such  nor  it  crim  statutes  have  violated  any  links;  does  indicate  

why  any  purported  violations  are  apparent.  According  to  the  Order,  the  Special  Counsel’s  

appointment  nevertheless  is  authorized  by  28  U.S.C.  §§ 509,  510,  and  515,  see  Ex.  A  

(introductory  paragraph),  and  the  regulations  set  forth  in  28  C.F.R.  §§ 600.4  to  600.10  (the  

“Special Counsel Regulations” or “Regulations”), which are deem  “applicable” to the  ed  Special  

Counsel as appointed, Ex. A ¶ (d).  

As  for  the  FBI  investigation  that  s  the  basis  for  the  Order,  it  was  “confirm  by  form  ed”  

then-FBI Director  es  Com  testim  “before  House  anent  Com ittee  Jam  B.  ey’s  ony  the  Perm  Select  m  

on  Intelligence  on  March 20,  2017.”  Id.  ¶ (b).  There,  Director  ey  described  the  Com  FBI’s  

investigation  as  one  involving  “counter-intelligence.”  See  Ex.  C:  Jam  B.  ey,  Dir.,  Fed.  es  Com  

Bureau  of  Investigation,  Statem  anent  Select  Com ittee  on  ent  Before  the  House  Perm  m  

Intelligence  (Mar.  20,  2017).  Neither  the  statutes  cited  in  the  Order,  nor  the  identified  Special  

Counsel Regulations, however, authorize a counter-intelligence investigation.  The statutes make  

no such reference and the Regulations specify that there are grounds for appointm  of a special  ent  

counsel only when the Attorney General  “or in cases in which the Attorney General is recused,  
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the  Acting  Attorney  ines  that  a  inal  investigation  . . . is  warranted.”  28  General”  determ  “crim  

C.F.R.  § 600.1.  Neither  ination  is  set  forth  anywhere  in  the  Order.  The  Order’s  ore  determ  m  

specific  jurisdictional  statem  a  or  ent  instead  discloses  only  need  to  investigate  “any  links  

coordination  between  the  Russian  ent  and  individuals  associated  with  the  cam  of  governm  paign  

President Donald  p” and to further investigate “any  atters that arose or m arise  Trum  m  ay  directly  

from the investigation.”  Ex. A ¶ (b)(i), (ii).  

In  short,  the  Order  contains  no  express  statem  that  the  Deputy  Attorney  General,  ent  

acting  for  the  recused  Attorney  General,  had  determined  that  a  inal  investigation  crim  was  

warranted or why; provides no explanation as to how the Special Counsel had been invested with  

the  authority  to  pursue  the  counter-intelligence  investigation  referenced  in  Director  Comey’s  

testimony; fails to say what the criminal predicate m  was  ight be for the investigation if there  one;  

and  does  not  indicate  why  it  was  that  the  Attorney  General  had  a conflict  of  interest  but  his  

Deputy  does  not  
2 

with  respect  to  the  particularized  aspects  of  the  investigation  actually  being  

pursued  all as required by §§ 600.1 to 600.3 of the Special Counsel Regulations.  

In  public  court  filings,  the  Special  Counsel  has  ade  it  clear  that  he  believes  the  m  Order  

gives  him the  unfettered  authority  to  investigate  any  Russian  interference  with  the  2016  

presidential  election  or the  candidates  in  it,  without  regard  to  the  narrower  grant  of  jurisdiction  

specifically conferred by the Order or the applicable “regulatory guidelines.”  See  Gov’t Resp. to  

Def. Concord  t. & Consulting LLC’s Mot. for In  Camera  Review of Grand Jury Materials  Mgm  

2 
The Deputy Attorney General likely is a fact witness in the Special Counsel’s investigation  

of alleged obstruction of justice in connection with President  p’s  ination of form FBI  Trum  term  er  

Director Com  Ex.  Letter  Donald  Trum U.S.  to  es  Com  ey.  See,  e.g.,  D:  from  J.  p,  Pres.,  Jam  B.  ey,  

Dir.,  Fed.  Bureau  of  Investigation  (May  9,  2017)  (stating  that  the  President’s  termination  

decision was based on a written  m  m  by the Deputy Attorney General, a copy  recom endation  ade  

of which was attached to the President’s letter).  
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at 2 n.1, ECF No. 20 (citing title of Order, without reference to Order’s substance, and asserting  

Indictment  thus  falls  “within  the  express  scope  of  the  Special  Counsel’s  jurisdiction”);  Gov’t  

Resp.  in  Opp’n  to  Def.’s  Mot.  to  Dism  at  6,  United  States  v.  Manafort, No.  1:17-cr-00201-iss  

ABJ  (D.D.C.  Apr.  2,  2018),  ECF  No.  244  (claim  that  the  Regulations  ply  provide  aing  “sim  

helpful  fram  that  the  Attorney  General  m  use  in  establishing  the  Special  Counsel’s  ework  ay  

role”).  

In that regard, the  ent necessarily is a product of the Special Counsel’s  Indictm  expansive  

view  of  his  authority.  It  does  not  allege  that  Concord  is  part  of  the  Russian  ent.  See  governm  

Indictment ¶ 11 (alleging that Concord has “various Russian governm  contracts”).  Nor  ent  does  

it  indicate  that  Concord  had  any  links  to,  or  coordination  with,  President  Trump’s  2016  

cam  74  79  aking  allegations  involving  “unwitting”  paign.  See  id.  ¶¶  6,  45,  54(c),  55(a),  (m  

individuals  involved  in  President  Trum  paign).  p’s  cam  Rather,  the  authorization  for  the  

Indictment  purportedly  rests  on  paragraph (b)(ii)  of  the  Appointm  Order,  which  the  ent  Special  

Counsel  construes  to  provide  him with  jurisdiction  to  prosecute  any  conduct  involving  any  

individual  corporation,  “arose  .  ”Russian,  whether  or  that  .  . directly  from the  above-described  

investigation.
3 

3 
As  he  has  done  in  the  pending  cases  he  has  filed  against  Paul  J.  Manafort  Jr.,  the  Special  

Counsel m also  pt to rely on an August 2017  em  (“Mem  ”) issued by  ay  attem  m  orandum  orandum  

the  Deputy  Attorney  General,  which  apparently  purports  to  expand  the  Special  Counsel’s  

ental  with  is  ains  secret  jurisdiction.  The  fundam  problem  the  Memorandum  that  it  rem  largely  

and  appears  to  be  an  after-the-fact  justification  to  bolster  an  unlawful  appointm  order.  For  ent  

present  purposes,  the  most  Concord  can  say  is  that  the  redacted  public  version  of  the  

Memorandum provides no support for the Indictm  here.  And if the  ent  Special Counsel does rely  

on  the  orandum  support  his  jurisdiction  here,  Concord,  consistent  with  its  due  process  Mem  to  

rights, should be perm  to view it and contest the Special Counsel’s assertion.  See  itted  Abourezk  

v.  R  785  1043,  (D.C.  1986) (“It  a  ark  our  eagan,  F.2d  1060  61  Cir.  is  hallm  of  adversary system  

that we safeguard party access to the evidence tendered in support of a requested court judgment.  

The  openness  of  judicial  proceedings  serves  to  preserve  both  the  appearance  and  the  reality  of  

(continued)  
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III.  LEGAL  STANDARDS  

“A party m  m  or  court  ay raise by pretrial  otion any defense, objection,  request that the  can  

determ  a  on  m  Fed.  R.  Crim P.  12(b)(1).  Challenges  to  the  ine  without  trial  the  erits.”  .  

constitutionality of  appointm  of  Special  and  his  to bring  the  ent  the  Counsel  to  statutory authority  

the Indictm  likewise  ay be asserted in a Rule 12(b)  otion.  See  United  States  v.  Park,ent  m  m  297  

F.  Supp.  3d  170,  174  (D.D.C.  2018).  “When  considering  a  otion  to  dism  an  ent,  m  iss  indictm  a  

court assum  the truth of [the indictm  factual allegations.”  United  States  v.  Ballestas, 795  es  ent’s]  

F.3d 138, 149 (D.C. Cir. 2015) (citation omitted).  

IV.  ARGUMENT  

The record here shows that the Special Counsel, form  a private citizen, is  erly  purporting  

to exercise  without a proper  ent, any express statutory authorization, or, according to  appointm  

him,  any  binding  jurisdictional  constraints  the  Attorney  General’s  plenary  and  exclusive  

prosecutorial  powers.  In  so  doing,  the  Special  Counsel  is  acting  unlawfully  indeed  

unconstitutionally  under  an  Appointment  Order  that  does  not  and  cannot  confer  the  

prosecutorial authority he claim to  ent accordingly should be dismissed.  s  possess.  The Indictm  

A.  The  Concord  Indictment  should  be  dismissed  because  the  Special  Counsel’s  
appointment  violates  the  Constitution’s  Appointments  Clause.  

The  Appointm  Clause  Article  of  Constitution  forth  “bulwark  against  ents  of  II  the  sets  a  

one  branch  aggrandizing  its  power  at  the  expense  of  another  branch”  and  preserves  “the  

Constitution’s structural integrity by preventing the diffusion of the appointment power.”  Ryder  

v.  United  States, 515  U.S.  177,  182  (1995).  “The  ‘m  of  official  appointm  had  anipulation  ents’  

fairness in  adjudications  United  courts.  It is therefore  firm  m rule  the  of  States  the  ly held  ain  that  

a  court  m  erits  of  a  case  on  the  basis  of  ex  parte,  in  camera  ay  not  dispose  of  the  m  

submissions.”).  
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long been one of the Am  revolutionary generation’s greatest grievances against executive  erican  

power.”  Freytag  v.  evenue,  U.S.  883  om  Comm’r  of  Internal  R  501  868,  (1991) (citation  itted).  

The Fram  therefore chose to  it[] the appointm  power” so as to “ensure that those  ers  “lim  ent  who  

wielded it were accountable to political force and the will of the people.”  Id. at 884.  

To  achieve  that  goal,  the  Appointm  Clause  provides  echanism for  appointing  ents  m s  

principal  and  inferior  “Officers  of  the  United  States.”  U.S.  Const.  art.  II,  § 2,  cl.  2.  So-called  

“principal” officers  ust be appointed by the President “by and with the Advice and Consent of  m  

the  Senate.”  Id.  That  ethod  of  appointm  likewise  is  the  default  m  of  appointing  all  m  ent  anner  

“Officers”  whether principal or  though Congress “m  not  ay” override that default rule and “by  

Law  vest the  Appointm  of such inferior  Officers  . . . in  the President alone, in  the Courts  of  ent  

Law, or  ents.”  Id.  in the Heads of Departm  

Here,  whether  the  Special  Counsel  is  deemed  a  principal  or  inferior  officer,  his  

appointm  ents  of  the  ent  by  the  Deputy  Attorney  General  violates  the  strict  requirem  

Appointm  Clause  because  the  Special  Counsel  was  neither  appointed  by  the  President  and  ents  

confirm  by the Senate, nor was he appointed pursuant to authority vested by the express  sed  term  

of a  enactm  congressional  ent.  

1.  If  the  Special  Counsel  is  an  infer  ,  he  was  unlawfully  ior officer  
appointed  by  the  Deputy  Attor  al  without  author  ney  Gener  ization  
from  Congress.  

The Special Counsel was not appointed  by the President or confirm  by the Senate,  ed  so  

his appointm  necessarily violates the  ents Clause if he is, as is  onstrated  ent  Appointm  dem  below,  

a principal  officer.  But  at  a m  um the  Special  Counsel  is  an  “inferior  Officer[]”  and  thus  inim  ,  

could  only  have  been  appointed  by  an  official  with  power  specifically  conferred  by  Congress.  

The Deputy  Attorney  General  did  not have  clear  and specific  statutory  authorization  to  appoint  

the Special Counsel, however, and his appointm  accordingly is unconstitutional.  ent  
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a.  The  Special  Counsel  is  an  “Officer  oper  ”  who  must  be  pr  ly  
appointed.  

As the  e Court has held, an “Officer” governed by the Appointm  Clause is an  Suprem  ents  

official “exercising significant authority pursuant to the laws of the United States[.]”  Buckley  v.  

Valeo,  424  U.S.  1,  125  26  (1976).  The  “em  all  appointed  officials  exercising  term  brace[s]  

responsibility”  under  federal  law,  id.  at  131,  though  not  “lesser  functionaries  in  the  

Governm  workforce,”  v.  --- Ct.  No.  2018  3057893,  *5  ent’s  Lucia  SEC,  S.  ---,  17-130,  WL  at  

(U.S. June 21, 2018) (internal quotation m  citation  itted).  “Officer” had an expansive  arks and  om  

definition  at  the  tim of  the  Founding,  see,  e.g.,  1  Blackstone,  Commentaries  on  the  e  William  

Laws  of England  339 (3d ed. 1768) (noting that an “officer” includes “sheriffs; coroners; justices  

of the peace; constables; surveyors of highways”), and the Suprem Court has found  any even  e m  

m  as  ent  is,  in  turn,  subject  to  the  inor  federal  officials  qualify  “Officers”  whose  appointm  

the  ents  v.  strictures  of  Appointm  Clause,  see,  e.g.,  Go-Bart  Importing  Co.  United  States,  282  

U.S. 344, 352  54 (1931) (district-court  m  see  also  Floyd R.  ,com issioners);  Mechem A  Treatise  

on  the  Law  of  Public  Offices  and  Officers  § 1,  at  1  2  (1890)  (“A  public  office  is  the  right,  

authority and duty, created and conferred by law, by which for a given period . . . an individual is  

invested with som portion of the sovereign functions of the governm  e  ent[.]”).  

Consistent with these authorities, there is no colorable claim that the Special Counsel is a  

m  federal  ployee  e  “lesser  functionar[y]”  and  not  an  “Officer”  falling  within  the  ere  em  som  

Appointm  Clause.  This  especially  if,  the  Counsel  argued, the Special  ents  is  true  as  Special  has  

Counsel  Regulations  are  not  binding  on  him.  Absent  those  Regulations,  there  is  nothing  

constraining his power and jurisdiction at all and, a fortiori, he is an “Officer.”  

The Regulations do nothing to change that.  The Special Counsel’s role, as conceived by  

the  Regulations,  certainly  is  analogous  to  a  United  States  Attorney,  see  28  C.F.R.  § 600.6  
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(Special Counsel has “the full power and independent authority to exercise all investigative and  

prosecutorial  functions  of  any  United  States  Attorney”),  and  it  is  beyond  peradventure  that  

United  States  Attorneys  are  “Officers,”  see  Myers  v.  United  States,  272  U.S.  52,  159  (1926)  

(noting  that  United  States  Attorneys  are  “officers”);  United  States  Attorneys  Suggested  

Appointment  Power  of  the  Attorney  General  Constitutional  Law  (Article  II,  § 2,  cl.  2), 2 Op.  

O.L.C. 58, 59 (1978) (same).  

If  m  were  needed,  it  should  be  noted  that  the  Special  Counsel’s  powers  are  more  uch  

broader than those of a United States Attorney.  United States Attorneys are both geographically  

restricted  and  subject  to  the  Attorney  General’s  plenary  power  to  direct  and  supervise  their  

litigation.  See  United  States  v.  San  Jacinto  Tin  Co., 125 U.S. 273, 278  79 (1888); Sutherland  v.  

Int’l Ins.  Co.  of N.Y., 43 F.2d 969, 970 (2d Cir. 1930) (L. Hand, J.) (noting that Attorney General  

has power  “displace [United States] attorneys in  own  dism  or  prom  them  to  their  suits,  iss  com  ise  ,  

[or]  institute  those  they  decline  to  press”).  They  also  m  obtain  the  Attorney  General’s  ust  

approval  before  taking  a laundry  list  of  steps  or  actions,  and  consult  with  Departm  officials  ent  

before taking  erous  United  v.  No.  2008  num  others.  See  States  Giangola,  1:07-cr-00706-JB,  WL  

3992138,  at  *9  10  (D.N.M.  May  12,  2008).  Compare  those  constraints  with  the  Special  

Counsel,  who  has  nationwide  jurisdiction,  wide  latitude  to  operate  free  from the  Attorney  

General’s oversight, and the authority  mto  ake final binding prosecutorial decisions without prior  

approval  from  in  the  Departm  of  Justice.  Infra  at  29  35.  Sim  put,  the  Special  anyone  ent  ply  

Counsel  indisputably  is  an  “Officer”  whose  ent  ust  ply  the  ents  appointm  m  com  with  Appointm  

Clause.  
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b.  Congr  ly  gives  the  ess  has  not  enacted  a  statute  that  clear  
Attor  al  or  ney  Gener  to  ney  Gener  Deputy  Attor  al  the  power  
appoint  a  ivate  attor  as  “Officer  pr  ney  an  .”  

An  inferior  officer’s  appointment  passes  constitutional  scrutiny  only  if  Congress  

specifically  authorized  it  under  the  so-called  “Excepting  Clause”  within  the  Appointments  

Clause.  See  Art.  II,  § 2,  cl.  2  (“Officers”  are  appointed  by  the  President  with  the  advice  and  

consent  of  the  Senate,  “but  the  Congress  m  by  Law  vest  the  Appointm  of  such  inferior  ay  ent  

Officers,  as  they  think  proper,  in  the  President  alone,  in  the  Courts  of  Law,  or  in  the  Heads  of  

Departments”).
4 

Therefore,  the  Special  Counsel’s  appointm  requires  express  and  ent  specific  

statutory authorization and, absent that, his appointm  is unconstitutional.  ent  

Thus,  in  Burnap  v.  United  States,  252  U.S.  512  (1920),  when  the  Suprem Court  e  

considered  an  appropriations  statute  erating  positions  their  the  Court  enum  various  and  salaries,  

held  that  the  statute  did  not  “by  Law  vest”  any  power  to  appoint  a  person  to  that  position  in  

anyone,  noting  that  there  was  “no  statute  which  provides  specifically  by  whom the  [purported  

officer] shall be appointed.”  Id.  at 516  17.  More recently, the Court likewise required a statute  

that  clearly  and  specifically  provided  the  authority  to  appoint  the  officer  whose  status  is  under  

scrutiny.  See,  e.g., Morrison  v.  Olson, 487  U.S. 654,  661 (1988) (Ethics in  ent Act  Governm  

authorizing  Special  Division  court  to  “appoint  an  appropriate”  independent  counsel);  

Intercollegiate  Broad.  Sys.,  Inc.  v.  Copyright  oyalty  Bd., 684 F.3d 1332, 1335 (D.C. Cir. 2012)  R  

(17  U.S.C.  § 801(a)  providing  that  the  “Librarian  of  Congress  shall  appoint  3  full-time  

Copyright Royalty Judges”).  

4 
The  “obvious  purpose”  of  the  Excepting  Clause  was  “administrative  convenience[.]”  

Edmond v. United States, 520 U.S. 651, 660 (1997).  
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In this context in particular  where the Deputy Attorney General has appointed a Special  

Counsel  a  clear  and  biguous  statute  from  such  an  appointm  and  unam  Congress  allowing  ent  

conferring the Attorney General’s power is a prerequisite.  “[A]n agency literally has no power  

to act . . . unless and until Congress confers power upon it.”  La. Pub.  Serv.  Comm’n v.  FCC, 476  

U.S.  355,  374  (1986);  Cent.  United  Life  Ins.  Co.  v.  Burwell, 827  F.3d  70,  73  (D.C.  Cir.  2016)  

(“[A]gencies  m  act  only  when  and  how  Congress  lets  .”).  That  is  no  less  true  of  the  ay  them  

Departm  of Justice and the Attorney General, each given life by Congress.  See  Judiciary Act  ent  

of 1789, ch. 20, § 35, 1 Stat. 73, 93; Act to Establish the Departm  of Justice, ch. 150, 16  ent  Stat.  

162 (1870); San Jacinto Tin  Co., 125 U.S. at 278  80.  

In  turn,  the  Attorney  General  is  duty-bound,  by  statute,  to  conduct  and  supervise  all  

litigation  to  which  the  United  States  is  a  party,  and  these  powers  belong  exclusively  to  that  

office.  See  28 U.S.C. §§ 516, 519; United  States  v.  Int’l  Union  of  Operating  Eng’rs,  Local  701,  

638  F.2d  1161,  1162  (9th  Cir  1979)  (“[C]onduct  [of]  federal  crim  .  .  is  an  inal  litigation  .  

executive function within the exclusive prerogative of the Attorney General.”) (internal quotation  

m  and  citation  om  the  law  is  settled  that  the  Attorney  General  cannot  arks  itted).  Accordingly,  

appoint a private attorney as special counsel and give the special counsel the Attorney General’s  

prosecutorial  power  “without  a  clear  and  biguous  directive  from  it.  unam  Congress”  allowing  

United  States  v.  Hercules,  Inc.,  961  F.2d  796,  798  (8th  Cir.  1992)  (citing  United  States  v.  

California,  332  U.S.  19,  27  (1947));  ole  as  Chief  Litigator  for  the  The  Attorney  General’s  R  

United  States, 6 Op.  O.L.C.  47,  56  (1982) (“[T]he  ‘otherwise  authorized  by  law’”  exception  in  

“§§ 516  and  519  has  been  narrowly  construed”  to  encompass  only  “statutes”  that  speak  

“explicitly”).  
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Separately this clear and unam  statem  rule is required here because Congress’s  biguous  ent  

exercise  of  its  power  under  the  Excepting  Clause  whose  “obvious  purpose”  was  erelym  

“adm  anner  of  inistrative  convenience[,]”  Edmond,  520  U.S.  at  660  alters  the  “default  m  

appointment  for  inferior  officers”:  Presidential  appointm  and  Senate  confirm  ent  ation.  Id.  The  

exception  thereby  effects a waiver  of  the  constitutionally  prescribed  advice-and-consent  default  

rule.  See  Freytag,  501  U.S.  at  882  (explaining  that  the  “principle  of  separation  of  powers  is  

em  in  the  Appointm  Clause”);  cf.  Bond  v.  United  States, 134  S.  Ct.  2077,  2088  90  bedded  ents  

(2014)  (noting  that  structural  constitutional  safeguards  function  as  “background  principles  of  

construction”).  

This  clear  and  unam  statem  principle,  as  applied  to  the  exception  to  the  biguous  ent  

Appointments Clause’s default rule, is consistent with the  ent of sim  statutory waivers  treatm  ilar  

that  purport  to  disrupt  separation-of-powers  boundaries  specifically  laid  down  by  the  

Constitution.  See,  e.g., Kucana  v.  Holder, 558 U.S. 233, 237 (2010) (strictly construing statute  

purporting  to  deprive  courts  of  jurisdiction  to  review  Attorney  General’s  actions  where  

“[s]eparation-of-powers  concerns  .  .  .  caution  us  against  reading  legislation,  absent  clear  

statem  to  in  hands  to  ove  from  Judiciary’s  ain”);  ent,  place  executive  authority  rem  cases  the  dom  

Franklin  v.  Massachusetts, 505  U.S.  788,  800  01  (1992) (“requir[ing]  an  express  entstatem  by  

Congress”  subjecting  President’s  conduct  of  statutory  duties  to  review  “[o]ut  of  respect  for  the  

separation  of  powers”);  Appointment  of  Assistant  Appraisers  at  New  York,  15  Op.  Att’y  Gen.  

449, 450 (1878) (concluding that Congress did not displace Appointm  Clause’s default rule  ents  

of appointm  “[w]here there is  express  ent  the contrary”).  ent  no  enactm  to  

As  an  inferior  officer,  therefore,  the  Special  Counsel’s  appointm  by  the  Attorney  ent  

General  or  his  Deputy  ust  be  clearly  and  unam  authorized  by  a  statute  giving  the  m  biguously  
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Special  Counsel  the  prosecutorial  role  he  has  assum  there is no  such  clear  ent in  ed.  But  statem  

any of  statutes  to  the  ent  U.S.C.  509,  or  the  referred  in  Appointm  Order  28  §§  510,  515  that  

conceivably m  the controlling legal standard.  eets  

To start with, § 509 states only that “[a]ll functions of other officers  ent  of the Departm  of  

Justice and all functions of agencies and em  ent of Justice are  ployees of the Departm  vested in the  

Attorney General,” save for certain limited exceptions.  28 U.S.C. § 509.  On its face, § 509 does  

not provide an independent grant of authority to appoint private counsel to investigate and pursue  

criminal charges on behalf of the United States.  

Section 510  is  essentially  the  converse  of  § 509,  providing  only  that  the  “Attorney  

General m from  e to tim m  such provisions as he considers appropriate authorizing the  ay  tim  e ake  

performance  by  any  other  officer,  em  or  agency  of  the  Departm  of  Justice  of  any  ployee,  ent  

function of the Attorney General.”  28 U.S.C. § 510.  But like § 509, § 510 does not m  the  ention  

term “appoint” or provide the Attorney General any power to appoint private attorneys as special  

counsels.  And while § 510 perm  the Attorney General to allow “any” of his “function[s]”  its  to  

be  perform  he  can  only  authorize  an  “officer,  em  or  agency  of  the  Departm  of  ed,  ployee,  ent  

Justice”  to  perform them § 510  gives  the  Attorney  General  no  power  to  appoint  a  private  

attorney as a special counsel and then delegate power to him.  

Turning  lastly  to  § 515,  only  subsection  (a)  is  relevant  to  this  Appointm  Clause  ents  

inquiry, and in its current form it provides:  

The  Attorney  General  or  any  other  officer  of  the  Departm  of  Justice,  or  ent  any  

attorney  specially  appointed  by  the  Attorney  General  under  law, may,  when  

specifically  directed  by  the  Attorney  General,  conduct  any  kind  of  legal  

proceeding,  civil  or  crim  including  grand  jury  proceedings  and  proceedings  inal,  

before  com itting  mm  agistrate  judges,  which  United  States  attorneys  are  

authorized  by  law  to  conduct,  whether  or  not  he  is  a  resident  of  the  district  in  

which the proceeding is brought.  
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28 U.S.C. § 515(a) (emphases added). Section 515(a), by its terms, authorizes only three 

categories of individuals to conduct proceedings in the nam of the United States: (1) thee 

Attorney General; (2) “any other of Departm  of or (3) “any attorneyofficer the ent Justice”; 

specially appointed by the Attorney General under law.” (Emphases added). 

The Special Counsel was an attorney in private practice at the e of his ent.tim  appointm  

Therefore, he was not the Attorney General, nor was he an ent“officer of the Departm  of 

Justice.” And, the Special Counsel does not fall within the third § 515(a) category either. He is 

not “any attorney specially appointed by the Attorney General under law” because there is no 

“law” that is, a statute separate § 515(a) that specifically authorizes the appointm  offrom  ent 

a private to the lead role in case. entindividual perform  prosecutorial bringing this Any argum  to 

the contrary fails to accord the statute its plain m  and abrogates the need for a cleareaning and 

specific statem  of authority as required under the Appointm  Clause.ent ents 

Section 515(a) originated from the Act of June 30, 1906, ch. 3935, 34 Stat. 816 (“1906 

Act”). The 1906 Act states that the 

Attorney-General [sic] or ent or any attorneyany officer of the Departm  of Justice, 

or counselor specially appointed by the Attorney-General [sic] under any 
provision of law, may, when thereunto specifically directed by the Attorney-

General [sic], conduct any kind of legal proceeding, civil or crim  includinginal, 

grand jury proceedings and before itting agistrates,proceedings co m  m  which 

district attorneys [the precursor to today’s United States Attorneys] now are or 

hereafter m  be by law authorized to conduct, whether or not he or they beay 

residents of the district in which such proceeding is brought. 

(Emphases added.) 

The United States Code did not exist at the tim of the 1906 Act’s adoption. It was note 

until 1926 that the language of the 1906 Act was codified at 5 U.S.C. § 310 by an Act of 

Congress creating the first edition of the United States Code. See Act of June 30, 1926, ch. 712, 

§ 2, 44 Stat. pt. I, 46. While the authors of the first edition of the United States Code saw fit to 
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delete the hyphen  in  “Attorney-General,”  the original codified version  of the 1906  Act retained  

the “under any provision of law” language.  See  5 U.S.C. § 310 (1926) (“The Attorney General  

or any officer of the Departm  of Justice, or any attorney or counselor  ent  specially appointed by  

the Attorney General under  any  provision  of  law,  ay,  thereto  directed  the  m  when  specifically  by  

Attorney  General,  conduct  any  kind  of  legal  proceeding  . . .  phases  added).  Moreover,  .”)  (em  

Congress  expressly  stated  that  nothing  in  the  first  edition  of  the  United  States  Code  was  to  be  

“construed  as  repealing  or  ending  any  . . . law”  in  effect  as  of  Decem  7,  1925,  which  am  ber  

included the 1906 Act.  Act of June 30, 1926 § 2(a), 44 Stat. pt. I at 1.  

The  original  codified  version  of  the  1906  Act  rem  alm  four  ained  undisturbed  for  ost  

decades.  See  5 U.S.C.  § 310  (1964)  (using  language  identical  to  1926  edition).  In  1966,  

however, Congress m  the content of what had been 5 U.S.C. § 310 to its current location  oved  at  

28  U.S.C.  § 515(a).  See  Act  of  Sept.  6,  1966,  Pub.  L.  No.  89-554,  § 4(c),  80  Stat.  378,  613  

(“1966  Act”).  In  doing  the  Act  the  lined  law”  ulation  now  so,  1966  used  stream  “under  form  

found  in  § 515(a)  instead  of  the  longer  “under  any  provision  of  law”  version  used  by  the  1906  

Act.  Id.  Congress specified, however, that  “legislative purpose”  any changes was mthe  of  erely  

to  “restate”  existing  law  “without  substantive  change.”  Id.  § 7(a),  80  Stat.  at  631.  Therefore,  

§ 515(a)’s  use  sam m  as  of  the  phrase  “under  law”  has  the  e  eaning  the  phrase  “under  any  

provision  of  law”  at  the  tim of  the  1906  Act.  See,  e.g.,  Loving  v.  IR  742  F.3d  1013,  1019  e  S,  

(D.C. Cir. 2014) (addressing sim  instance where the language of a statute as first enacted in  ilar  

1884  inform  the  eaning  of  the  codified  version  where,  as  here,  Congress  specified  that  the  ed  m  

codification was intended to be m  “without substantive change”); Am.  Bankers  Ass’n  v.  ade  Nat’l  

Credit  Union  Admin., --- F.  Supp.  3d  ---,  No.  1:16-cv-02394-DLF,  2018  WL  1542049,  at  *16  
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(D.D.C.  Mar.  29,  2018) (Friedrich,  J.) (finding  statutory  term “rural  district”  retained  its  1934  

meaning even though other portions of statute had been amended since then).  

For  a  ent  under  § 515(a)  to  be  congressionally  authorized,  private-attorney  appointm  

therefore, he or she  ust be an “attorney specially appointed by the Attorney General under [any  m  

provision  of]  law.”  To  give  each  of  the  s in  the  statute  independent  eaning,  “under  any  term  m  

provision  of law”  or  “under  law”  ust  be  a reference  to  a statute,  other  than  § 515(a)  itself  m  by  

which  Congress  provided  for  a  ent  as  a  special  counsel  with  the  private  attorney’s  appointm  

expansive powers claimed here.  

“[L]aw” necessarily m  “statute”  and not  a m  “regulation”
5 

because, under the  eans  ere  

Appointm  Clause,  power  Attorney  would  to  an “Officer” such  ents  any  the  General  have  appoint  

as  the  Special  Counsel  could  only  e  Congress,  and  Congress  akes  “law”  through  com from  m  

legislation.  See  Clinton  v.  City  of  New  York, 524 U.S. 417, 437 (1998) (Congress m  “law”  akes  

through  the  ent  of  legislation  pursuant  to  its  Article  I,  § 8  powers);  Lucia,  2018  enactm  WL  

3057893,  at  *10  (Thomas,  J.,  concurring)  (“by  Law”  in  Appointments  Clause  eansm  “by  

statute”).  In  addition,  § 515(a)  uses  both  the  past  tense  and  the  passive  voice  “specially  

appointed  by  the  Attorney  General”  which  further  dem  that  Congress  contem  onstrates  plated  

attorneys  already  “specially  appointed”  under  some  other  statute  when  it  wrote  § 515(a).  

“‘Congress’  use  of  a  verb  tense  is  significant  in  construing  statutes.’”  United  States  ex  rel.  

Totten  v.  Bombardier  Corp., 380  F.3d  488,  493  (D.C.  Cir.  2004) (Roberts,  J.) (quoting  United  

States  v.  Wilson, 503 U.S. 329, 333 (1992)); see  also  Dean  v.  United  States, 556 U.S. 568, 572  

(2009) (focusing on  “use  passive  in  ining  eaning).  Congress  statute’s  of the  voice”  determ  m  uses  

As  noted  (infra  at  47  48),  the  Special  Counsel  seem  does  not  consider  the  Special  ingly  

Counsel  Regulations  to  be  “law”  since  he  claim they  are  neither  binding  nor  enforceable  in  s  

court.  
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the past tense to “denot[e] an act that has been  pleted[,]” Barrett  v.  United  States, 423 U.S.  com  

212,  216  (1976),  while  its  use  of  the  passive  voice  conveys  that  “whether  ethingsom  

happened”  here, a  ent]” of  attorney  “not  how  or why it happened  [is  “special[] appoint[m  an  

what]  m  Dean, 556 U.S.  at 572  phases added).  Contrast that with the present-tense,  atters,”  (em  

active-voice conferral of appointm  power by Congress as reflected, for exam  in 28 U.S.C.  ent  ple,  

§§ 542(a) (“Attorney  General  ay  appoint  one  or  m  assistant  United  States  attorneys”)  and  m  ore  

543(a)  (“Attorney  General  ay  attorneys  assist  States  attorneys”),  m  appoint  [special]  to  United  

and in num  other appointm  power-conferring statutes.  Infra at 19  21.  erous  ent  

This  plain-text  construction  is,  of  course,  the  preferred  one  and  ust  be  followed.  See  m  

Jimenez  v.  Quarterman, 555 U.S. 113, 118 (2009) (“[W]hen the statutory language is plain, we  

must  enforce  it  according  to  its  s”).  Well-recognized  principles  of  statutory  term  construction  

also  reinforce  that  § 515(a)  requires  the  authorization  to  appoint  a private  attorney  as  a special  

counsel to  e  another statute apart from  com from  § 515(a) itself.  

First, the surplusage canon supports the conclusion that “under any provision of law” or  

“under law”  eans a legislative  ent other than § 515(a).  See  United  States  v.  Menasche,m  enactm  

348 U.S. 528, 538  39 (1955) (“It is our duty to give effect, if possible, to every clause and word  

of  a  statute  .  .  .  rather  than  to  em  an  entire  section[.]”)  (internal  quotation  arks  and  asculate  m  

citation om  § 515(a) provides standalone authorization for the  ent of aitted).  If  special appointm  

private attorney by the Attorney General, then the “under any provision of law” or “under law”  

language is  eaningless.  There  would  be  no need  to require a special appointm  “under any  m  ent  

provision  of  law”  if  § 515(a)  independently  provides  such  authority  had  it intended  the  latter,  

Congress could simply have said “any attorney specifically appointed under this section.”  
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Second, dictionaries of the era support the conclusion that “under any provision  of law”  

or “under law” m  a separate legislative enactm  Wisc.  Cent.  Ltd.  v.  United  States, ---eans  ent.  See  

S. Ct. ---, No. 17-530, 2018 WL 3058014, at *2 (U.S. June 21, 2018) (explaining that “our job is  

to  interpret  the  words  [of  a statute]  consistent  with  their  ordinary  eaning  . . . at  em  the  tim  

Congress  enacted  the  statute,”  and  looking  to  contem  dictionary  definitions  of  porary  statutory  

term  m  and  om  Am.  Ass’n,  WL 1542049, at  ) (internal quotation  arks  citation  itted);  Bankers  2018  

*8 (“To discern contem  m  courts look first to  poraneous dictionaries.”).  poraneous  eaning,  contem  

For exam  a  law  at  tim defined  “law”  am  other things,  ple,  leading  dictionary  the  e  a  as,  ong  

a  “rule  or  enactm  ulgated  by  the  legislative  authority  of  a  state.”  ent  prom  Black’s  Law  

Dictionary  691  (1st  ed.  1891).  “According  to  usage  in  the  United  States,”  the  esam dictionary  

explained,  “the  term ‘law’  is  used  in  contradistinction  to  [a  constitution]  to  denote  a statute  or  

enactment  of  the  legislative  body.”  Id.;  accord  Black’s  Law  Dictionary  700  (2d  ed.  1910)  

(“‘Law’  is  a solem expression  of  legislative  will.”).  Other  legal  dictionaries  of  the  era  define  n  

“law”  in  similar  terms.  See,  e.g.,  Walter  A.  Shumaker  &  George  Foster  Longsdorf,  The  

Cyclopedic  Dictionary  of  Law  533  (1901)  (defining  “law”  to  include  a  “rule  of  civil  conduct  

prescribed  by  the  e  in  state,”  well  “a  a  prescribed  by  suprem power  a  as  as  statute;  rule  the  

legislative  power”);  2 Francis  Rawle,  Bouvier’s  Law  Dictionary  1876  (8th  ed.  1914) (defining  

“law” to include a  e power in a state,” as well as  “rule of civil conduct prescribed by the suprem  a  

“rule or  ent  ulgated by  legislative authority  a  see  Antonin Scalia  enactm  prom  the  of  state”);  also  

& Bryan  A.  Garner,  Reading  Law:  The  Interpretation  of  Legal  Texts  419  (2012) (“Dictionaries  
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tend to lag behind linguistic realities . . . .  If you are seeking to ascertain the m  of a term  eaning  

in an  issible to consult an 1828 dictionary.”).
6

1819 statute, it is generally quite perm  

Third,  congressional  practice  both  at  the  e  §  515(a)  was  enacted  and  tim  thereafter  

further  supports  the  conclusion  that  “under  any  provision  of  law”  or  “under  law”  m  aeans  

legislative  enactment  other  than  § 515(a).  To  put  it  sim  eply  since  the  tim of  § 515(a)’s  

enactm  in  and  existence,  has  enacted  statutes  ent  1906,  despite  § 515(a)’s  Congress  repeatedly  

that  clearly  and  expressly  confer  authority  to  appoint  special  or  independent  counsels.  If  

Congress  believed  § 515(a)  itself  conferred  that  authority,  it  would  have  had  no  need  to  pass  

additional ones that did.  

Three  years  after  the  1906  Act  that  first  enacted  the  predecessor  to  § 515(a),  Congress  

passed  legislation  of  the  very  type  envisioned  by  what  is  now  § 515(a).  The  Act  of  August  5,  

1909, ch. 6, 36 Stat. 11, authorized the Attorney General to, “whenever in his opinion the public  

interest  requires  it,  em  and  retain,  in  the  nam of  the  United  States,  such  special  attorneys  ploy  e  

and counselors at law in the conduct of  s cases as he m think necessary . . . .”  Id.  § 28,  custom  ay  

36  Stat.  108.  The  ent  such  was  no  eans  groundbreaking.  at  enactm  of  legislative language  by  m  

In  1861,  for  exam  enacted  a  sim  statute  powering  the  Attorney  General,  ple,  Congress  ilar  em  

“whenever in his opinion the public interest m require it, to em  and retain (in the nam of  ay  ploy  e  

the United States) such attorneys and counsellors-at-law [sic] as he  ay think necessary to assist  m  

the district-attorneys . . . .”  Act of Aug. 2, 1861, ch. 37, § 2, 12 Stat. 285, 285.  That statute, as  

am  exists to this day.  See  28 U.S.C. § 543(a) (providing that the Attorney General  ay  ended,  “m  

6 
As  for  the  word  “provision,”  an  often-cited  English  language  dictionary  of  the  era  defines  

the word “provision” as including “[t]hat which is stipulated in advance,” such as “the statute has  

m  provisions.”  Webster’s  New  International  Dictionary  1995 (2d ed. 1934); see  also  Scalia  any  

&  Garner,  R  as  a  trustworthy  for  eading  Law  422  (citing  the  foregoing  dictionary  source  

meanings during 1901 to 1950).  

- 19 -

Document  ID:  0.7.23922.89535-000001  



    

  

              


             


              

          

             

           


                


                


               

                  


            

               


                 


               

               


              

              

          


             

        

                   

                

          

               


  

Case 1:18 cr 00032 DLF  Document 36  Filed 06/25/18  Page 33 of 63  

appoint  attorneys  to  assist  United  States  attorneys  when  the  public  interest  so  requires”).  This  

contemporary  legislative  activity  is  strong  evidence  that  § 515(a)  does  not  itself  confer  any  

appointm  power.  See  Fed.  Maritime  Comm’n  v.  Seatrain  Lines,  Inc.,  U.S.  726,  736  ent  411  

(1973) (looking to “Congress’ . . .  poraneous and related statutes”).  contem  

Later-enacted  statutes  further  reinforce  the  point.  At  the  height  of  the  1920s’  Teapot  

Dome scandal, Congress enacted legislation that expressly authorized the President to “appoint,  

by  and  with  the  advice  and  consent  of  the  Senate,  special  counsel  who  shall  have  charge  and  

control of the prosecution of such litigation [related to the oil leases giving rise to the scandal],  

anything in the statutes  ent  touching the powers of the Attorney General of the Departm  of Justice  

to the contrary notwithstanding.”  S.J. Res. 54, 68th Cong., ch. 16, 43 Stat. 5, 6 (1924).  Congress  

later enacted legislation appropriating funds for that very purpose, specifying that “[a]ny counsel  

em  the President under the authority of this resolution shall be appointed by, and with  ployed by  

the  advice  and  consent  of  the  Senate  and  shall  have  full  power  and  authority  to  carry  on  said  

proceedings,  any  law  to  the  contrary  notwithstanding.”  H.J.  Res.  160,  68th  Cong.,  ch.  42,  43  

Stat. 16 (1924) (emphasis added).  The contrast between these provisions and § 515(a) is clear.  

There  is  m  After  Watergate  e  ent  Act  of  1978,  ore.  cam the  Ethics  in  Governm  as  

subsequently  renewed  by  Congress  until  1999.  By  the  late  1970s,  the  “need”  for  specific  

ent  dem  es  statutory appointm  authorization had “been  onstrated several tim  [during the twentieth]  

century[,]”  In  re  Olson,  818  F.2d  34,  39  42  (D.C.  Cir.  1987)  from Teapot  Dome,  to  

governm  corruption  during  Trum  adm  to  Watergate  itself  despite  ent  President  an’s  inistration,  

the  fact  that  § 515(a)  was,  and  had  been  all  that  e,  on  the  books.  Yet,  like  the  enactm  tim  ents  

during the Teapot  e  and  stark  to  the  in  ent  Dom scandal,  in  contrast  § 515(a),  Ethics  Governm  Act  

contained  a  present-tense,  active-voice  provision  that  specifically  conveyed  power  to  the  
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Attorney General and a Special Division court to appoint an independent counsel.  See  28 U.S.C.  

§§ 591  593.  

When it legislates,  Congress is  ed to know “existing law,” Miles  v.  Apex  Marine  presum  

Corp., 498  U.S.  19,  32  (1990) (citation  itted)  including,  of  course,  the  statutes  it  enacted,  om  

see  St.  Louis,  I.  M.  &  S.  R Co.  v.  United  States, 251 U.S. 198, 207 (1920) (“Congress  ust be  y.  m  

presumed to have known of its  er legislation . . . and to have passed the new laws in view  form  of  

the provisions  of the  legislation  already  enacted.”).  Thus  presum  to  have  known of § 515(a)  ed  

since  its  enactm  in  1906,  then,  why  did  Congress  proceed  to  pass  ultiple  and  express  ent  m  

special/independent counsel  ent-authorization statutes in 1909; in the 1920s during the  appointm  

Teapot  Dome  scandal;  and  from the  late  1970s  through  the  late  1990s  in  the  Ethics  in  

Governm  Act  and  subsequent  renewals?  The  only  explanation  is  that  Congress,  consistent  ent  

with  the  plain  language  of  § 515(a),  believed  those  separate  ent-authorizationappointm  statutes  

were necessary because § 515(a) did not itself confer that significant power.  

Fourth, judicial  opinions  of  the  era  support  the  conclusion  that  “under  any  provision  of  

law” or “under law” m  a separate legislative enactm  King Mfg.  Co.  v.  Augusta,eans  ent.  See,  e.g.,  

277 U.S. 100, 103 (1928) (“The Constitution of the United States does not use the term ‘statute,’  

but  it  does  em  the  ‘law,’  often  regarded  as  an  equivalent,  to  describe  an  exertion  of  ploy  term  

legislative power.”); see also U.S. Const. art. I, § 7, cl. 2 (providing that “[e]very Bill which shall  

have  passed  the  House  of  Representatives  and  the  Senate,  shall,  before  it  become  a  Law,  be  

presented to  phasis added); id.  I, § 8, cl. 18 (providing that Congress shall  the President”) (em  art.  

have power “[t]o  ake  Laws  shall  necessary  proper  carrying into Execution  m  all  which  be  and  for  

the foregoing Powers”) (emphasis added).  
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Fifth, and finally, the conclusion that § 515(a)’s “under any provision of law” or “under  

law”  m  a  separate  legislative  enactm  also  is  supported  by  the  fact  that  courts  have  eans  ent  

construed  sim  language  (“by  law”)  in  neighboring  provisions  §§ 516  and  519  to  m  ailar  ean  

legislative enactm  ent  ent, and the Departm  of Justice agrees.  Section 516 provides that, “[e]xcept  

as  otherwise  authorized  by  law,”  the  conduct  of  litigation  involving  the  United  States  is  

“reserved to officers of the Departm  of Justice, under the direction of the Attorney General.”  ent  

(Emphases added.)  Similarly, § 519 provides that, “[e]xcept as otherwise authorized by  law, the  

Attorney General shall supervise all litigation to which the United States” is a party.  (Emphases  

added.)  Courts of  have  law”  these  provisions  m  a statute.  appeals  interpreted “by  in  two  to  ean  

See,  e.g., Marshall  v.  Gibson’s  Prods.,  Inc., 584 F.2d 668, 676 n.11 (5th Cir. 1978) (holding that  

“in  the  absence  of  an  express  congressional  directive  to  the  contrary,  [the  Attorney  General]  is  

vested with plenary power over all litigation to which the United States or one of its agencies is a  

party”);  FTC  v.  Guignon,  390  F.2d  323,  324  25  (8th  Cir.  1968)  (holding  that  there  m  be  ust  

“specific authorization” in a statute to proceed without the Attorney General).  

Following these sam precedents, the Departm  of Justice has explained that “[i]n order  e  ent  

to  com within  the  ‘as  otherwise  authorized  by  law’  exception  to  the  Attorney  General’s  e  

authority articulated in [§§] 516 and 519, it is necessary that Congress  use  language  authorizing  

agencies to  ploy outside counsel. . . .”  The  Attorney  General’s  R  as  Chief  Litigator  for  the  em  ole  

United  States,  6  Op.  O.L.C.  at  56  57  (em  see  also  id.  at  56  (“‘otherwise  phases  added);  

authorized by law’ language [in §§ 516 and 519] has been narrowly construed to  it litigation  perm  

by  agencies  only  when  statutes  explicitly  provide  for  such  authority”)  (citing  cases;  emphasis  

added).  Given the parallel between these provisions and § 515(a)  and the views of the courts  

and  the  ent  of  Justice  on  the  proper  construction  of  neighboring  §§ 516  and  519  Departm  
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“under any provision of law” or “under law” in § 515(a) should be read the  e way: to  sam  require  

a separate statute authorizing the appointm  Smith  v.  City  of  Jackson, 544 U.S. 228, 233  ent.  See  

(2005) (“[W]hen Congress uses the sam language in two statutes having  ilar purposes . . . it  e  sim  

is  appropriate  to  presum that  Congress  intended  that  text  to  have  the  sam m  in  e  e  eaning  both  

statutes.”);  Airlines  for  Am.  v.  Transp.  Sec.  Admin.,  780  F.3d  409,  411  12  (D.C.  Cir.  2015)  

(rejecting  interpretation  that  would  require  court  “to  believe  that  Congress  intended  different  

meanings for a nearly identical phrase as used in two neighboring provisions”).  

Properly  construed,  §§ 509,  510,  and  515  plainly  fail  to  provide  the  clear  authorization  

dem  by  Appointm  Clause  the  ent  an  like  Special  anded  the  ents  for  appointm  of  inferior officer  the  

Counsel.  While  that  should  end  the  analysis,  the  Special  Counsel  likely  will  point  to  two  

decisions to try to defend the statutory validity of his unlawful  ent: (1) United  States  appointm  v.  

Nixon, 418  U.S.  683 (1974); and  (2) In  re  Sealed  Case, 829 F.2d 50 (D.C. Cir.  1987).  Neither  

case is on point for the Appointm  Clause argum  Concord advances here.  ents  ent  

In  Nixon, the  Suprem Court  was  asked  to  address  President  Richard  Nixon’s  claim  e  of  

executive privilege in response to a grand jury subpoena seeking certain audio recordings related  

to  the  Watergate  burglary  and  issued  by  the  special  counsel,  Leon  Jaworski,  an  attorney  in  

private  practice  when  he  was  appointed  by  Acting  Attorney  General  Robert  Bork.  Acting  

Attorney  General  Bork  m  that  ent  pursuant  to  a regulation  he  prom  which  ade  appointm  ulgated,  

also  granted  Mr.  Jaworski  plenary  authority  to  conduct  the  investigation  and  expressly  granted  

him the power to contest assertions of privilege.  See Nixon, 418 U.S. at 694  95.  In the course of  

resolving the executive-privilege claim the Court m  the following observation regarding the  ,  ade  

regulation:  

Under  the  authority  of  Art.  II,  § 2,  Congress  has  vested  in  the  Attorney  General  

the power to conduct the crim  litigation of the United States  ent.  28  inal  Governm  
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U.S.C. § 516.  It has also vested in him the power to appoint subordinate officers  

to  assist  him in  the  discharge  of  his  duties.  28  U.S.C.  §§  509,  510,  515,  533.  

Acting pursuant to those statutes, the Attorney General has delegated the authority  

to  represent  the  United  States  in  these  particular  atters  to  a Special  Prosecutor  m  

with  unique  authority  and  tenure.  The  regulation  gives  the  Special  Prosecutor  

explicit  power  to  contest  the  invocation  of  executive  privilege  in  the  process  of  

seeking evidence  ed relevant to the perform  of these specially delegated  deem  ance  

duties.  

418 U.S. at 694  95  phases added) (footnote  itted).  Ultim  the Court found that “[s]o  (em  om  ately,  

long  as  this  regulation  ains  in  force  the  Executive  Branch  is  bound  by  it,  and  indeed  the  rem  

United States as the sovereign com  of the three branches is bound to respect and it enforce  posed  

it.”  Id.  at  said,  authority  Acting  Attorney  Bork  m  the  special-696.  That  the  of  General  to  ake  

counsel  appointm  was  not  in  dispute  in  Nixon,  the  regulation  in  Nixon  was  specific  to  ent  that  

m  and no issue was raised about the construction of any  of the cited  statutes  in relation to  atter,  

the  requirem  set  forth  in  the  Appointm  Clause  or  the  accepted  judicial  construction  of  ents  ents  

those requirements.  

Sealed  Case  lacks  relevance  here  for  the  sam reason.  In  that  case,  Lawrence  Walsh,  e  

then  an  attorney  in  private  practice,  was  appointed  by  a special  division  of  the  D.C.  Circuit  to  

serve  as  an  independent  counsel  under  the  Ethics  in  Governm  Act.  Mr.  Walsh  was  ent  tasked  

whether  Colonel  com  es  to  with  investigating  Lieutenant  Oliver  North  had  mitted  crim  related  

selling  arm to  Iran  and  diverting  related  proceeds.  After  Lt.  Col.  North  filed  suit  s  challenging  

the  constitutionality  of  the  independent-counsel  provisions  of  the  Ethics  in  Governm  Act,  ent  

Attorney  General  Edwin  Meese  ulgated  a  specific  regulation  ilar  to  that  ulgated  prom  sim  prom  

prior  to  the  Nixon  decision  that  established  an  “Office  of  Independent  Counsel:  Iran/Contra[,]”  

ong  things, §§ 509, 510,  Case,  52;  Rule,  citing, am  other  and 515.  See  Sealed  829 F.2d at  Final  

52  Fed.  Reg.  7270  (Mar.  10,  1987).  Mr.  Walsh,  who  was  already  serving  as  an  independent  

counsel  under  the  Ethics  in  Governm  Act,  accepted  a  parallel  appointm  under  the  new  ent  ent  
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regulation.  Sealed  Case,  829  F.2d  at  53.  The  grand  jury  then  issued  a  subpoena  to  Lt.  Col.  

North, with which he refused to  ply.  Id.  After being held in contem  the district court  com  pt by  

and  obtaining  a rem  by  the  D.C.  Circuit  to  address  his  ents  challenging,  am  other  and  argum  ong  

things,  the  validity  of  Mr.  Walsh’s  ent  under  the  regulation,  the  district  court  parallel  appointm  

once again ruled against Lt. Col. North.  See id. at 53  54.  

The D.C.  affirm  any  the  concluded  the  Circuit  ed.  Without  analysis,  court  “that  Attorney  

General  possessed  the  statutory  authority  to  create  the  Office  of  Independent  Counsel:  

Iran/Contra  and  to  convey  to  it  the  ‘investigative  and  prosecutorial  functions  and  powers’  

described in [the regulation].”  Id.  at 55 (citing §§ 509, 510, and 515).  The court then observed  

in a footnote that “[t]ogether, these provisions vest in the Attorney General the ‘investigative and  

prosecutorial  functions  and  powers’  described  in  the  regulation,  . . .  and  authorize  him to  

delegate such functions and powers to others within the Departm  of Justice.”  Id.  at 55 n.29.ent  

Again, however, Sealed  Case, like Nixon, cannot be divorced from its unique facts as they relate  

to the court’s references to §§ 509,  510, and  515 in considering  the  ent of Mr.  appointm  Walsh.  

And, like Nixon, Sealed Case did not purport to resolve whether Mr. Walsh’s appointm  in fact  ent  

complied with the express requirements  ents  in the Appointm  Clause.  

Here, in contrast, the  ents Clause statutory-construction issue is squarely raised  Appointm  

and  calls  for  this  Court  to  consider  whether  the  precise  language  of  §§ 509,  510  and  515(a)  

properly can be read to authorize the Special  ent.  Cases are not authority for  Counsel’s appointm  

propositions  not  specifically  addressed,  considered,  or  analyzed,  and  Nixon  and  Sealed  Case  

m  certainly  did  not  decide  what  the  Appointm  Clause  requires  in  this  context,  nor  did  ost  ents  

either court need to do so in order to resolve the actual dispute before it.  Thus, neither case can  

be  considered  dispositive  and  this  Court  is  free  to  m  ination  on  the  ake  its  own  determ  
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constitutionality  of  the  Special  Counsel’s  appointm  under  the  Appointm  Clause.  See  ent  ents  

United  States  v.  Sheffield,  832  F.3d  296,  308  n.3  (D.C.  Cir.  2016)  (“‘Questions  which  erelym  

lurk  in  the  record,  neither  brought  to  the  attention  of  the  court  nor  ruled  upon,  are  not  to  be  

considered as having been so decided as to constitute precedents.’”) (quoting Cooper  Indus.,  Inc.  

543  157,  om  et  v.  Aviall  Servs.,  Inc.,  U.S.  170  (2004)  (internal  citation  itted));  Bryan  A.  Garner  

al.,  The  Law  of  Judicial  Precedent  44  (2016)  (cases  are  only  “precedent”  for  “legal  questions  

actually presented to and decided by the court”).  

2.  Alter  incipal  officer equir  natively,  the  Special  Counsel  is  a  pr  r  ed  to  
be—but  who  was  not—appointed  by  the  Pr  med  by  esident  and  confir  
the  Senate.  

The “inferior Officer” analysis is dispositive, but the Special Counsel’s  entappointm  also  

fails under the Appointm  Clause  an  as  m  of fact  ents  on  additional and independent ground:  a  atter  

and law, he  is a principal officer within the m  of the Appointm  Clause  and  therefore  eaning  ents  

was required to be appointed by the President and confirm  Senate.  That did not happen  ed by the  

and the Indictment m  be dism  reason, too.  ust  issed for this  

Three  precedents  are  im  ining  whether  the  Special  Counsel  is  aportant  for  determ  

principal officer under the  ents Clause: (1) Edmond, 520 U.S. 651; (2) Free  Enterprise  Appointm  

Fund  v.  Public  Co.  Accounting  Oversight  Board, 561  U.S.  477  (2010);  and  (3) Intercollegiate,  

684 F.3d 1332.  A fourth  Morrison, 487 U.S. 654  has been supplanted by Edmond, but to the  

extent it adds further functional considerations  the principal-officer inquiry, the  eto  outcom is the  

7 
same on this record.  

The  Edmond  Court pointed  out  that  “Morrison  did  not purport to  set  forth  a definitive  test  

for whether an office is ‘inferior’ under the Appointments Clause[,]” 520 U.S. at 661, and Justice  

ilar  BThomas  recently  expressed  a sim  view  in  NLR v.  SW  Gen.,  Inc., 137  S.  Ct.  929,  947  n.2  

(2017) (Thom  J., concurring) (“Although we did not explicitly overrule Morrison  in Edmond,as,  

it  is  difficult  to  see  how  Morrison’s  nebulous  approach  survived  our  opinion  in  Edmond.”).  

(continued)  
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In Edmond, the Suprem Court considered whether civilian adm  law judges on  e  inistrative  

the  Coast  Guard  Court  of  Crim  Appeals  were  principal  or  inferior  officers.  Observing  that  inal  

the Court’s “cases have not set forth an exclusive criterion for distinguishing between principal  

and  inferior  officers  for  ents  Clause  purposes[,]”  the  Court  found  that  the  principal  Appointm  

distinguishing  feature  is  that  “‘inferior  officers’  are  officers  whose  work  is  directed  and  

supervised  at  e  level  by  others  who  were  appointed  by  Presidential  nom  with  the  som  ination  

advice and consent of the Senate.”  520 U.S. at 663.  The Court of Crim  Appeals judges,  inal  the  

Supreme Court held, were inferior officers under this standard because they were subject both to  

the  Judge  Advocate  General’s  extensive  “administrative  oversight”  including,  notably,  his  

power to remove them “without cause”  and the Court of Appeals for the Armed Forces’ review  

of “every” one of their rulings.  Id.  at 664  65.  Thus, the Court found to be “significant” the fact  

that the Court of  inal Appeals judges had “no power to render a final decision on behalf of  Crim  

the United States unless permitted to do so by other Executive officers.”  Id. at 665.  

More  recently,  in  Free  Enterprise  Fund,  561  U.S.  477,  the  e  Court  considered  Suprem  

whether m bers of the Public Com  Board were principal or inferior  em  pany Accounting Oversight  

officers.  The  Court  noted  the  Securities  and  Exchange  Com ission’s  (“SEC”)  “oversight  m  

authority”  over  the  Board.  Id.  at  511.  And  it  concluded  that  because  the  SEC  was  “properly  

viewed,  under  the  Constitution,  as  possessing  the  power  to  rem  Board  em  at  ove  m  bers  will[,]”  

Edmond  “conform  with the original “understanding of the  ents Clause” as expressed  s”  Appointm  

by the first Congress in 1789.  520 U.S. at  see  137 S. Ct. at 947 n.2 (Thom  663;  also  SW Gen.,  as,  

J.,  concurring)  (noting  sam  since  “postdates”  “clarifies”  e).  And  Edmond  also  and  Morrison,  

Edmond  is  the  ost  here.  Hamdi  v.  R  542  507,  522  23  “m  apposite  precedent”  umsfeld,  U.S.  

(2004);  see  also  Akhil  Am  Intratextualism,  Harv.  Rev.  811  Reed  ar,  112  L.  747,  810,  (1999)  

(explaining that Morrison  provided “a doctrinal test good for one day only” and that in Edmond  

the Suprem Court “apparently abandoned [that] ad hoc test”).  e  
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“under  Edmond  the  Board  m  bers  are  inferior  officers  whose  appointm  Congress  ay  em  ent  m  

perm  vest  a  en[t].’”  Id.  510.  issibly  in  ‘Hea[d] of Departm  at  

Applying  Edmond  and  Free  Enterprise  Fund,  the  D.C.  Circuit  in  Intercollegiate  found  

that administrative Copyright Royalty Board judges were principal officers.  The court of appeals  

began  by  noting  that  the  Suprem Court  in  Edmond  “em  three  factors:  (1)  the  judges  e  phasized  

were subject to the substantial supervision and oversight of the Judge Advocate General (who in  

turn was subordinate to the Secretary of Transportation) . . . ; (2) the judges were  ovablerem  by  

the  Judge  Advocate  General  without  cause  . . .  ;  and  (3)  another  executive  branch  entity,  the  

Court  of  Appeals  for  the  Arm  Forces,  had  the  power  to  reverse  the  judges’  decisions  so  that  ed  

they had ‘no power to render a final decision on behalf of the United States unless  ittedperm  to  

do  so  by  other  Executive  Officers.’”  Intercollegiate, 684  F.3d  at  1338  (quoting  Edmond, 520  

U.S. at  om  664  65) (citations  itted).  

On the first factor, the court acknowledged that the copyright judges were “supervised in  

som respects by the Librarian [of Congress] and by the Register of Copyrights”  the Librarian  e  

issued  ethical  rules,  exercised  oversight  over  copyright  judges’  procedural  regulations,  and  had  

power to assign copyright judges additional duties, while the Register had “authority to interpret  

the  copyright  laws  and  provide  written  opinions  to  the  [copyright  judges]  on  ‘novel  aterialm  

question[s]’ of law” that copyright judges “m  abide by”  and  “reviews and corrects any  ust  legal  

errors  in  the  [copyright  judges’]  inations.”  Id.  at  1338  39.  These  were  determ  “non-trivial  

limit[s] on the [copyright judges’] discretion,” the court of appeals noted, “and the Librarian may  

well be able to influence the nature of the Register’s interventions.”  Id.  at 1339.  Nevertheless,  

the “supervision and oversight” factor  in light of the  ovability and final-decision  rem  factors  

fell “short of . . . render[ing] the [copyright judges] inferior officers” given the “broad discretion”  
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with regard to setting the rates and term for copyright royalties.  Id. at 1338  39.  That is because  s  

copyright  judges  could  only  be  rem  m  or  neglect  of  duty”  particularly  oved  “for  isconduct  

significant under Edmond.  Id.  at 1339  40.  And the copyright judges’ rate determ  were  inations  

“not  reversible  or  correctable  by  any  other  officer  or  entity  within  the  executive  branch”  or  

“subject to reversal or change only when challenged in an Article III court.”  Id. at 1340.  

Consistent  with  Edmond,  Free  Enterprise  Fund,  and  Intercollegiate,  three  overarching  

criteria  dictate  whether  an  officer  is  a  principal  or  inferior  one:  first,  whether  an  officer  is  

“directed and supervised” by persons “appointed by Presidential nom  with the advice  ination  and  

consent  of  the  Senate”;  second,  whether  an  officer  can  m  a “final  decision  on  behalf  of  the  ake  

United States” without prior  ission  “other Executive Officers”; and third, whether the  perm  from  

officer  is  ovable  will.  Applying  three  here,  Special  is  less  rem  at  the  criteria  the  Counsel  no  a  

principal officer than the copyright judges in Intercollegiate.  

Direction  and  supervision.  In looking at the degree of the Special Counsel’s autonomy,  

focuses  whether  eaningful  the  the  inquiry  on  there  is  m  direction  and  supervision  provided  by  

Deputy  Attorney  General  not  practically,  but  objectively  under  existing  law.
8 

See  Edmond,  

520  U.S.  at  664  65  (looking  to  Uniform Code  of  Military  Justice  provisions  outlining  superior  

officers’ power to supervise and oversee);  .R v.  Dep’t  of  Transp., 821 F.3d 19,  Ass’n  of  Am.  R s.  

39 (D.C. Cir. 2016) (consulting Passenger Rail Investm  and  provem  Act in determ  ent  Im  ent  ining  

agency’s power to direct appointed arbitrator); Intercollegiate, 684 F.3d at 1338  39 (looking to  

Copyright  Act  provisions  setting  forth  supervisory  authority  of  Librarian  of  Congress  and  

8 
As  noted  elsewhere,  Concord  maintains  that  the  Special  Counsel  Regulations  are  

constitutionally invalid  and  in excess of the  Attorney General’s  authority.  Infra  at 40  43.  But  

the  Regulations  are  the  only  objective  source  providing  authority  for  the  Deputy  Attorney  

General  to  direct  and  supervise  the  Special  Counsel.  They  therefore  are  considered  in  the  

analysis here.  
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Register  of  Copyrights  over  copyright  judges).  This  focus  follows  from the  fact  that  

“Appointm  Clause challenges are properly structural, not procedural.”  Estes  v.  U.S.  Dep’t  of  ents  

Treasury,  219  F.  Supp.  3d  17,  38  (D.D.C.  2016).  Thus,  “[i]n  evaluating  such  challenges,  

reviewing  courts  do  not  evaluate  the  degree  of  supervision  or  reversal  authority  actually  

exercised by superiors regarding the particular agency decision at issue, but rather the extent to  

which relevant statutes  regulations provide for such oversight  a structural mor  as  atter.”  Id.  

With that objective focus in m  there is no statute that gives the Attorney General the  ind,  

power  to  supervise  a private  attorney  appointed  as  a special  counsel.  That  includes  28  U.S.C.  

§§ 509, 510, and 515, the three provisions that purportedly support the appointm  here.  ent  

As for the Special Counsel Regulations, as noted, the Special Counsel has challenged the  

binding nature  ply provide  of the Regulations in the Manafort litigation, asserting that they “sim  a  

helpful fram  for the Attorney General to use in establishing the Special Counsel’s  ework  role[,]”  

supra  at 4 5 (citation  itted), and rejecting the claim  any violation of the Regulations can  om  that  

be rem  see  infra  40.  Were the  edied by the federal courts, id.;  also  at  Special Counsel right about  

this, there would be no  objective legal basis for direction and supervision of the Special Counsel:  

only such direction and supervision, if any, that the Deputy Attorney General elects, at his sole  

discretion  unreviewable by the Judiciary  to exercise.  

But  this  “just  trust  e,  plete  deference  to  the  Deputy  Attorney  General”  rule  is  no  m com  

way to ensure that the critical separation-of-power lim  the  ents Clause establishes  its  Appointm  

both  rights, Dep’t  Ass’n  s.,  S.  1225,  which protect  “individual”  of  Transp.  v.  of  Am.  R.R  135  Ct.  

1233 (2015) (citation  itted), as well as the “structural interests . . . of the entire  om  Republic[,]”  

Freytag, 501  U.S.  at  878  are  heeded.  See  Morrison,  487  U.S.  at  727  (Scalia,  J.,  dissenting)  

(rejecting a “[t]rust us” approach to interpreting and enforcing separation of powers because “the  
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Constitution gives . . . the people . . .  ore protection than that”).  It is the Judiciary’s province to  m  

police  constitutional boundaries, see  Zivotofsky  ex  rel.  Zivotofsky  v.  Clinton, 566 U.S.  189,  197  

(2012),  and,  specifically,  to  ensure  that  an  agency’s  exercise  of  “substantive  . . .  powers  . . .  

accord[s] with constitutional separation-of-powers principles,” Pereira  v.  Sessions, --- S. Ct. ---,  

No. 17-459, 2018 WL 3058276, at *14 (U.S. June 21, 2018) (Kennedy, J., concurring).  And, at a  

minimum taking  the  Special  Counsel’s  view  of  the  Regulations  at  face  value,  there  is  ,  no  

objective  legal  basis  for  the  Deputy  Attorney  General’s  or  anyone  else’s  direction  and  

supervision over the Special Counsel.  

To the extent the Special Counsel Regulations do apply and are binding, the conclusion is  

the sam  While the Regulations purport to address the Attorney General’s role with respect to ae.  

special counsel, see  m28 C.F.R. § 600.7(b), they also  ake clear that any supervision is de  minimis  

at m  and not nearly enough  to turn this  Special Counsel into an inferior officer.  Indeed,  the  ost  

Regulations  give  the  Special  Counsel  very  wide  latitude  subject  to  no  eaningful,  substantive  m  

oversight or supervision by the Attorney (or Deputy Attorney) General:  

 First, the  Special  Counsel  has  discretion  whether  “to  inform or  consult  with  the  

Attorney General or others within the  ent about the conduct of his or  Departm  her  

duties and responsibilities”  he is not required to do so (§ 600.6);  

 Second, the “Special Counsel shall not  be subject to the day-to-day supervision of  
any official of the Departm  phases added); and  ent” of Justice (§ 600.7(b)) (em  

 Third, although  § 600.7(b)  goes  on  to  provide  for  e  ent  by  the  som involvem  
Attorney  General  in  a  Special  Counsel’s  investigation,  that  ent  (i)  is  involvem  

purely  discretionary  “the  Attorney  General  may  request  that  the  Special  

Counsel provide an explanation for any investigative or prosecutorial step”; (ii) is  

highly  deferential  to  the  Special  Counsel  it only triggers further possible action  

if  steps  are  found  to  be  “so  inappropriate  or  unwarranted  under  established  

Departmental  practices  that  it  should  not  be  pursued[,]”  giving  “great  weight  to  

the  views  of  the  Special  Counsel”  in  that  determination;  and  (iii)  does  not  

authorize  the  Attorney  General  to  revoke,  rescind,  or  change  in  any  way  any  

“step”  taken  by  the  Special  Counsel  if  the  Attorney  General  finds  the  “so  

inappropriate or unwarranted” standard  et, he m  “notify Congress[,]” nothing  m  ust  

more (§ 600.7(b)) (emphasis added).  
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In other pending litigation, the Special Counsel has described § 600.7(b) as  itting the  perm  

Attorney General to  and the [Special Counsel’s investigative  prosecutorial] step if it  “counterm  or  

is sufficiently ‘inappropriate or unwarranted under established  ental practices[.]’” Gov’t  Departm  

Resp.  in  to  to  iss  7,  No.  Opp’n  Mot.  Dism  at  United  States  v.  Manafort,  1:17-cr-00201-ABJ  

(D.D.C.  Apr.  2,  2018) (citing  § 600.7(b)).  But  that  is  a unilateral  interpretation  by  the  Special  

Counsel  him  and  in  fact,  not  at  all  what  the  regulation  says.  Rather,  the  self,  regulation  strings  

together a series of  issive  s  ay  “m  .  .  and  not  be  perm  term  “m  review”;  ay  .  conclude”;  “should  

pursued”  (twice);  one  andatory  directive  “will  give  great  weight  to  the  views  of the  Special  m  

Counsel”;  and  a  m  rem  .  .”  single  andatory  edy  “shall  notify  Congress.  .  Ass’n  of  Flight  

Attendants-CWA,  AFL-CIO  v.  Huerta,  785  F.3d  710,  718  (D.C.  Cir.  2015)  (“Should”  unlike  

“shall”  is “‘precatory, not m  om  SAS  Inst.,  Inc.  v.  Iancu, 138 S. Ct.andatory.’’) (citation  itted);  

1348, 1354  im  a  om  (2018) (“‘shall’ generally  poses  nondiscretionary duty”) (citation  itted).  And  

the use  of “m  “will,” and “shall”  in  this  e section  and in the very  eay,” “should,”  sam  sam and  

neighboring  sentences  confirm that  they  are  intended  to  have  different  and  independent  s  

m  v.  Santander  Consumer  USA  Inc., 137 S. Ct. 1718, 1723 (2017) (“[W]e  eanings.  See  Henson  

presum  e  statutory  provision  to  “convey  differences  in  e  differences  in  language”  in  sam  

meaning”) (citation om  v.  Davis, 531 U.S. 230, 241 (2001) (noting “Congress’  itted); Lopez  use  

of  the  permissive  ‘may’  in  [one  section  of  statute]  contrasts  with  the  legislators’  use  of  a  

m  sam section”).  andatory ‘shall’ in the very  e  

In short, § 600.7(b), by its term plainly does not authorize the Deputy Attorney General  s,  

to counterm  steps taken by the Special Counsel.  The authority to “request” an “explanation”  and  

from the  Special  Counsel  and  “conclude  that  the  action  . . .  should  not  be  pursued”  neither  

expresses  nor  plies  rem  action  self-executing  easure.  It  instead,  an  im  any  edial  or  m  describes,  
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advisory  function  to  (i)  “review”  the  Special  Counsel’s  “explanation” of a “step”;  (ii) reach a  

“conclu[sion]” that, in the Attorney General’s view, the action “should not” (not, “shall not”) “be  

pursued”; and (iii) to “notify Congress.”  This straightforward construction follows, too, from the  

parallel  use  of  “conclude  that  [an  action]  should  not  be  pursued”  in  § 600.7(b),  the  second  of  

which leads to the  edy  “shall notify Congress.”  Concluding that an action “should not  rem  be  

pursued”  is  just  that  a conclusion,  not  a  edial  act  of  and[ing]”  what  the  Special  rem  “counterm  

Counsel plans to do (or already has done).  

Had the drafters of the Regulations intended to confer such a broad  and[ing]”“counterm  

power,  they  would  not  have  used  the  precatory  phrase  “m  . .  . conclude  that  the  action  . .ay  .  

should not be pursued” and then tied it to a  andatory duty to “notify Congress.”  Rather, they  m  

could  instead  have  written,  “if  the  Attorney  General  concludes  that  the  proposed  action  by  a  

Special Counsel should not be pursued, the Attorney General is authorized to  and it and  counterm  

order that it cease  m  said that the special counsel could  im ediately.”  Or the regulation could have  

be rem  based on a  ent with the Attorney General.  And given the significance in  oved  disagreem  

this context of the Attorney General’s authority over the Special Counsel, the drafters would not  

have  hidden  that  “elephant”  of  supposed  anding  authority  in  the  ousehole”  of  the  counterm  “m  

lim  the  drafters  are  ed  to  have  intentionally  chosen.  Cyan  v.  ited,  precatory  language  presum  

Beaver Cnty. Employees R  138 S. Ct. 1061, 1071  72 (2018).  etirement Fund,  

A final note on “direction and supervision”: it is of no m  ent in analyzing “supervision  om  

and  oversight”  that  the  Attorney  General  and  Deputy  Attorney  General  form  outrank  ally  the  

Special  Counsel.  See  Edmond, 520  U.S.  at  662  63  (finding  it  “not  enough  that  other  officers  

may  be  identified  who  ally  aintain  a  higher  rank”);  id.  at  667  (Souter,  J.,  concurring)  form  m  

(“Having a superior officer is necessary for inferior officer status, but not sufficient to establish  
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it.”); Morrison, 487 U.S. at 722 (Scalia, J., dissenting) (“Even an officer who is subordinate to a  

departm  head can be a principal officer.”).  The  ents Clause’s express definition of  ent  Appointm  

principal  officers  s  m  specifically  listing  bassadors,  public  confirm as  uch,  “Am  other  Ministers  

and Consuls” as principal officers even though such officials were at the Founding  as they are  

now  supervised  and  directed  by  a  superior  executive  official:  the  Secretary  of  State.  See  

Foreign Affairs Act of 1789, ch. 4, § 1, 1 Stat. 28, 28  29 (Secretary shall “perform and execute  

such  duties  . . .  relative  to  correspondences,  com issions  or  instructions  to  or  with  public  m  

ministers or consuls”).  Here, for all the above reasons, the “direction and supervision” criterion  

plainly supports the conclusion that the Special Counsel is a principal officer.  

Power to  make  final  decisions  without  pr  Executive  appr  This  criterion  ior  oval.  

likewise  strongly  supports  the  Special  Counsel’s  principal-officer  status  because  even  

assum  are  can make  ing the Special Counsel Regulations apply and  binding  the Special Counsel  

final decisions on behalf of the United States without first  ission  the Deputy  obtaining perm  from  

Attorney  General.  Certainly,  without  the  Regulations  there  is  nothing  to  stop  the  Special  

Counsel  from making  final  decisions  without  first  asking  the  Deputy  Attorney  General  for  

permission.  With the Regulations, again, the story is the same.  

In  several  instances,  the  Regulations  require  the  Special  Counsel  to  “consult”  with  

Department  of  Justice  officials  and  inform or  exercise  his  discretion  whether  to  inform the  

Attorney  General  of  “events”  that  occur  in  the  course  of  his  investigation.  See  28  C.F.R.  

§§ 600.6,  600.7(a),  600.8(b).  They  also  indicate  that  the  Special  Counsel  should  provide  an  

“explanation”  of  any  “step”  in  his  investigation  if  asked  by  the  Attorney  General  to  do  so.  Id.  

§ 600.7(b).  And  they  direct  that  the  Special  Counsel  like  any  other  Departm  of  ent  Justice  

official  m  ply  with  Departm  Id.ust  generally  com  ent  rules,  regulations,  and  procedures.  
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§ 600.7(a).  Yet the  Regulations  nowhere  require the Special  Counsel  to  obtain  the  approval or  

perm  of  the  Attorney  General  before  aking  final  decisions  about  who  to  investigate,  ission  m  

indict,  and  prosecute.  And  while,  as  noted,  the  Attorney  General  m  aight  “conclude”  that  

decision m  by the Special Counsel is “so inappropriate or unwarranted . . . that it should  ade  not  

m  notify  Congress  concludes  he  has  be  pursued”  and  ust  if  he  so  no  authority  under  the  

Regulations to reverse or  and the Special Counsel’s decision.  counterm  

Removal.  Finally, the fact that the Special Counsel is not  ovable at will by a superior  rem  

officer in the Executive Branch further reinforces that the Special Counsel is a principal officer.  

In the absence of the Regulations, there is no provision for the  oval of the Special Counsel at  rem  

all, m  less  oval for no cause.  And here again, applying the Regulations leads to the sam  uch  rem  e  

result.  Section 600.7(d) provides that the Attorney General can  overem  the Special Counsel only  

for  “m  dereliction  of  duty,  incapacity,  conflict  of  interest,  or  for  other  good  case,  isconduct,  

Departm  policies.”  Looking  eincluding  violation  of  ental  at  the  sam heightened  standard  in  

Intercollegiate, the D.C. Circuit held that the rem  factor “support[ed] a finding that  ovability  the  

[copyright  judges]  are  principal  officers”  because,  as  here,  the  copyright  judges  could  be  

rem  by  superior  “only  m  or  of  F.3d  1339-40;  oved  a  officer  for  isconduct  neglect  duty.”  684  at  

compare  Edmond, 520 U.S. at 664 (finding Coast Guard judges were inferior officers where they  

could be  oved without  cause); Free  Enter.  Fund, 561 U.S. at 510 (holding that m  bers of  rem  em  

Public Com  Board were inferior officers because SEC had the power  pany Accounting Oversight  

to rem  Board  em  at  ove  m  bers  will).  

Accordingly, under the relevant inquiry as set forth in Edmond, the Special Counsel is a  

principal  officer  who  was  not  appointed  ity  with  the  procedures  required  by  the  in  conform  

Appointments Clause.  He therefore lacks “the authority to represent the United States,” and the  
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Court “m  dism  .  .  want  jurisdiction.”  States  Providence  Co., 485  ust  iss  .  for  of  United  v.  Journal  

U.S.  693,  699  (1988);  see  also  R  515  U.S.  at  180,  188  (holding  that  judges  appointed  in  yder,  

violation of the Appointments Clause lacked authority to hear case and reversing judgment).  

Morrison  v.  Olson. While  the  reasoning  of  Morrison  should  not  be  viewed  as  

controlling, the factorial analysis the Suprem Court applied there does not change the  ee  outcom  

here.  In  that  case,  the  Court  considered  whether  Alexia  Morrison,  an  independent  counsel  

appointed  under  the  now-expired  Ethics  in  Governm  In  ent  Act,  was  an  inferior  officer.  

undertaking its analysis, the Court observed that Ms. Morrison could be removed by the Attorney  

General  “only  for  good  cause[,]”  but  the  Court  “clearly  did  not  hold  that  such  a restriction  on  

removal was generally consistent with the status of inferior officer.”  Intercollegiate, 684 F.3d at  

1340.  “Instead,  as  Edmond  explains,  Morrison  relied  heavily  on  the  Court’s  view  that  the  

independent  counsel  also  ‘perform  only  ited  duties,  that  her  jurisdiction  was  narrow,  and  ed  lim  

that her tenure was  ited  ance of a ‘single task’].’”  Id.  (quoting Edmond, 520 U.S.  lim  [to perform  

at  661)  (bracketed  text  supplied  by  Intercollegiate).  As  for  those  three  criteria  duties,  

jurisdiction, and tenure  the differences between Morrison and this case are clear and  aterial.m  

First,  Ms.  Morrison’s  duties  were  narrowly  restricted  by  statute  to  investigating  and  

prosecuting  “certain  federal  crim  by  specific  categories  of  persons.  Morrison,  487  U.S.  es”  at  

671.  In fact, the Attorney General, through the “Special Division” court charged with appointing  

independent counsel, lim  the inquiry to looking at then Assistant Attorney General  ited  Theodore  

Olson and  ony he gave to Congress on a particular date.  Id.  at 666  67.  And these duties  testim  

did not  any  to  ulate  for  Governm  or  Executive  “include  authority  form  policy  the  ent  the  Branch,  

nor [did] it give [Ms. Morrison] any adm  duties outside of those  necessary  to operate  inistrative  

her office.”  Id. at 671  72.  
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Here,  by  contrast,  the  Special  Counsel’s  investigation  is  not  lim  or  ited  by  statute  

regulation  to  particular  alleged  crim  or  to  specific  categories  of  alleged  perpetrators,  nor  es  is  

court  oversight  provided,  as  was  the  case  in  Morrison  indeed,  according  to  the  Special  

Counsel, the  selves cannot even be enforced in court.  Supra  at 4  5.  And,  Regulations them  even  

assum  are binding, the Special Counsel’s investigation not only can  ing the Regulations apply and  

extend  (and  has)  to  officials  at  the  highest  levels  of  the  Federal  Governm  including  ent  the  

President  him  also  extend  private  for  having  nothing  do  with  self  it  can  to  persons  conduct  to  

alleged Russian  ent  to  Trum  cam  Hr’g  4:5  14, United  governm  links  President  p’s  paign.  See  Tr.  

States  v.  No.  (E.D.  May 4, 2018) (statem  of  Ellis:  Manafort,  1:18-cr-00083  Va.  ent  Judge  “These  

allegations  of  bank  fraud,  of  false  e  tax  returns,  of  failure  to  register  or  report  rather,  incom  

failure to file reports of foreign bank accounts, and bank fraud, these go back to 2005, 2007, and  

so  forth.  Clearly,  this  investigation  of  Mr.  Manafort’s  bank  loans  and  so  forth  antedated  the  

appointm  of any special prosecutor and, therefore,  ust’ve been underway in the  ent  ent  m  Departm  

of Justice for som considerable period before the letter of appointm  which is dated the 17th  e  ent,  

of May in 2017.”).  

Moreover, the Special Counsel has  and has exercised  “authority to  ulateform  policy.”  

He  has  brought  a case  here  against  foreign  nationals  for  funding  alleged  electioneering  activity  

on a  of  the Federal  Com ission  has  been brought  theory  defrauding  Election  m  (“FEC”) that  never  

before  in  any  reported  case.  He  has  also  ignored  Departm  of  Justice  guidance  requiring  ent  

willfulness  for  a charge  under  18  U.S.C.  § 371  of  conspiracy  to  violate  election  laws  based  on  

alleged  interference  with the  FEC.
9 

See  Def. Concord  Mgm & Consulting LLC’s Mot.  for  t.  In  

9 
See  Dep’t  of  Justice,  Federal  Prosecution  of  Election  Offenses  163  (8th  ed.  2017) (stating  

that  “the  proof  m  also  show  that  the  defendant  intended  to  disrupt  and  pede  the  lawful  ust  im  

(continued)  
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Camera  Review of Grand Jury Materials at 5 6, ECF No. 11  onstrating Special Counsel’s  (dem  

departure from Departm  guidance and indicting this case solely on the basis of a knowing  ent  as  

opposed to a willful  violation).  

Given all this, there can be little doubt that the Special Counsel’s investigation is “vastly  

wider and  ore consequential for the republic than was Alexia Morrison’s.”  Statem  of Prof.  m  ent  

Akhil Reed Amar at 7, Special Counsels  and  the  Separation  of Powers:  Hearing  on  S.  1735  & S.  

1741  Before  the  S.  Judiciary  Comm., 115th Cong. (2017) (“Prof.  ar  ent”), available  at  Am Statem  

https://www.judiciary.senate.gov/im  edia/doc/09-26-17%20Am  ony.pdf.  o/m  ar%20Testim  

Second, Ms. Morrison’s role was “lim  in jurisdiction” because the controlling  ited  statute  

“itself  [was]  restricted  in  applicability  to  certain  federal  officials  suspected  of  certain  serious  

federal crim  and the independent counsel could “only act within the scope of the jurisdiction  es”  

that has been granted.”  Morrison, 487 U.S. at 672.  Indeed, Ms. Morrison’s “investigation was  

focused  on  only  one  person,  who  was  out  of  governm  at  the  time:  Ted  Olson.”  Prof.  Am  ent  ar  

Statement at 6.  In fact, the supervising “Special Division” court there determ  that it had  ined  no  

authority  to  overrule  the  Attorney  General’s  refusal  to  it  Ms.  Morrison  to  investigate  perm  two  

additional Departm  of Justice officials.  Morrison, 487 U.S. at 668.  Additionally, before Ms.  ent  

Morrison was appointed, and as required by the Ethics in Governm  Act, the Attorney  ent  General  

had  conducted  his  own  inal  investigation  and  only  then  did  he,  and  the  Special  Division  crim  

court,  conclude  that  further  investigation  by  Ms.  Morrison  was  necessary.  Here,  however,  the  

Special  Counsel’s  jurisdiction  is  far  from  ited”  and  is  not  “restricted  in  applicability  “lim  to  

functioning of the FEC.  Indeed the crux of a Section 371 FECA case is an intent on the part of  

the defendant to thwart the FEC.  That is a higher factual burden than is required under 18 U.S.C.  

§  1001,  and  is  arguably  a  greater  factual  burden  than  is  required  by  Section  30109(d),”  the  

substantive FECA violation).  
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certain  federal  officials  suspected  of  certain  serious  federal  crimes.”  Nor,  apparently,  is  it  

predicated  on  any  prelim  the  Attorney  General  or  a  ination  by  the  inary  investigation  by  determ  

Attorney General that an  ent  a Special Counsel was  appointm  of  warranted in the first place.  

Third, Ms. Morrison’s tenure was lim  even though  there was “concededly  no tim  ited  e  

lim  ent  of  a  particular  counsel[,]  the  office  of  independent  counsel  is  it  on  the  appointm  

‘tem  in  the  sense  that  an  independent  counsel  is  appointed  essentially  to  accom  aporary’  plish  

single task, and when that task is over the office is  inated. . . .”  Morrison, 487 U.S. at  term  672.  

The Court continued: “Unlike other prosecutors, [Ms. Morrison] has no ongoing responsibilities  

that extend beyond  accom  ent  the  ission  she  appointed  and  the  plishm  of  m  that  was  for  authorized  

by the  Division  undertake.”  Id.  The  Counsel’s  here  not  ited to  Special  to  Special  charge  is  lim  

“accom  a  term  as  plish[ing]  single task” after which his “office is  inated.”  Rather, his jurisdiction,  

he  perceives  it,  is  far-reaching  and  could  involve  countless  lines  of  investigation,  many  of  

the  governm  which  like this  very  one involving  Concord  are  far  afield  from  Russian  ent  and  

links  to  President  Trum  2016  paign.  And  there  is  no  end  provided  for  in  any  statute  or  p’s  cam  

regulation  the investigation will apparently continue until the Special Counsel him  declares  self  

that  he  is  finished.  Here,  even  if  Morrison  is  m  a part  of  the  analysis,  the  outcom is  the  ade  e  

same: the Special Counsel is a principal officer without a valid appointm  and the Indictm  ent  ent  

10  
therefore should be dismissed.  

10  
Needless to say, if the Special  Counsel Regulations  do not apply or are not binding on the  

Special Counsel, he incontrovertibly is  in that unchecked and unfettered capacity  a principal  

officer under Morrison.  
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B.  The  Concord  Indictment  should  be  dismissed  because  the  Special  Counsel  
Regulations  are  unlawful  and  invalid  and,  consequently,  the  Special  Counsel  
position  violates  cor separ  s  inciples.  e  ation-of-power pr  

Apart  from the  constitutional  invalidity  of  the  Special  Counsel’s  appointment,  the  

absence of any  valid and binding regulations constraining his discretion  renders his position, in  

effect,  a  ent  incom  ental  separation-of-powers  fourth  branch  of  governm  patible  with  fundam  

principles.  

To begin with, the Special Counsel has taken the position in court filings that the Special  

Counsel  Regulations  are  not  binding  and  cannot  be  enforced  in  court.  If  that  is  correct,  then  

there is  lim  at  on  scope  an  and  the  no  itation  all  the  of  investigation  prosecution  Deputy Attorney  

General can delegate to a special counsel to pursue.  And the byproduct is a powerful prosecutor,  

unguided,  unconstrained,  unfettered,  and,  indeed,  foreign  to  this  Nation’s  three-branch  

constitutional order.  See  The  Federalist  No.  51, at  288  es Madison) (Barnes  & Noble ed.,  (Jam  

2006) (explaining  that  the  need  for  separation  of  powers  was  driven  in  part  by  the  reality  that  

human beings are no angels).  

This is precisely what then-Professor Kenneth  ley,  ong the forem  scholars  Gorm  am  ost  in  

the  United  States  on  independent  counsel  ents  and  the  issues  they  engender,  appointm  warned  

about  in  his  sem  article  on  the  topic.  See  Kenneth  Gorm  An  Original  Model  of  the  inal  ley,  

Independent Counsel Statute, 97 Mich. L. Rev. 601 (1998).  He wrote the article just as Congress  

was debating whether it should reauthorize the Ethics in  ent  ent of  Governm  Act and the appointm  

private counsel to investigate and prosecute where the Executive Branch had a potential conflict  

of  interest.  As  he  noted,  Congress  had  put  stock  in  the  jurisdictional  lim  the  Ethics  in  itations  

Governm  Act  posed:  proponents  opponents  the  understood  if  aent  im  “Both  and  of  law  that  such  

statute  gave  the  special  prosecutor  too  much  power  to  roam beyond  carefully  delineated  

jurisdictional borders  the statute would be patently unconstitutional.  Congress’s final piece of  
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legislation, which created a  porary (rather than perm  and issued that  tem  anent) special prosecutor  

prosecutor  a  passport  identifying  his  or  her  precise  jurisdiction,  was  meant  to  avoid  that  

dangerous precipice.”  Id. at 630.  

Professor  Gorm  went  on  to  observe  that:  “[I]f  the  independent  counsel  could  dictate  ley  

the  term of  his  or  her  own  jurisdiction,  this  would  create  separation  of  powers  problem of  s s  

m  m  proportions,  Congress  be  a  satellite  branch  of  am oth  because  would  creating  free-floating  

government unaccountable to any other, a cardinal sin under our tripartite constitutional system.”  

Id.  at  661;  see  also  Ass’n  of  Am.  R s.,  821  F.3d  at  .R  30  31  (reasoning  that  the  “‘auxiliary  

precautions’  against  ‘am  eralism  bition’  that  were  built  into  our  Constitution  bicam  ,  

presentment,  judicial  independence  and  life  tenure,  etc.  were  designed  for  a  entgovernm  of  

three  branches,  not  four”);  cf.  FTC  v.  uberoid  Co.,  343  U.S.  470,  487  88  (1952) (Jackson,  J.,  R  

dissenting)  (noting  that  agencies  had  e  a  veritable  fourth  branch  of  the  ent,  “becom  Governm  

which has deranged our three-branch legal theories”).  This, however, is what we now  have  a  

Special Counsel with expansive powers and jurisdiction who claim he is not subject to the only  s  

check on those powers and jurisdiction: the Special Counsel Regulations.  

But even if the Regulations are binding and judicially enforceable, they are unlawful and  

invalid  and  thus  provide  no  check  on  the  Special  Counsel’s  expansive  jurisdiction.  It  is  

fundamental  that  regulations  can  only  validly  “be  ulgated  pursuant  to  prom  authority  Congress  

has  delegated”  to  an  agency  or  ent.  Gonzales  v.  Oregon,  546  U.S.  243,  258  departm  (2006)  

(citation  om  see  also  FDA  v.  Brown  &  Williamson  Tobacco  Corp.,  529  U.S.  120,  161  itted);  

(2000) (agency’s power to regulate  ust always be grounded in a valid grant of authority from  “m  

Congress”).  And  when  an  agency  exceeds  that  delegated  authority,  it  acts  “ultra  vires”  and  its  

regulations should be invalidated.  City of Arlington  v.  FCC, 569 U.S. 290, 297 (2013) (agencies’  
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“power  to  act  and  how  they  are  to  act  is  authoritatively  prescribed  by  Congress,  so  that  when  

they act  properly,  . . what they do is ultra vires”).  im  .  

Congressional  intent  is  the  touchstone  for  determining  an  agency’s  power  to  issue  

regulations.  For  exam  it  is  difficult  to  im  that  over  100  years  ago  when  Congress  ple,  agine  

enacted what  becom § 515(a),  intended  statute  be  wellspring  authority  would  e  it  that  to  a  of  for  

the  Departm  of  Justice  to  issue  the  blanket,  non-case-specific  Special  Counsel  Regulations  ent  

that  delegate  core  Attorney  General  powers  and  duties to  a private  attorney  in  a role  of  special  

counsel  absent  any  other  legislative  enactm  which  Regulations  the  Special  Counsel  ent  later  

would  deem non-binding  and  not  enforceable  in  court.  Indeed,  at  e,  the  Attorney  that  tim  

General  and  the  Departm  ited  powers.  United  States  v.  ent  of  Justice  had  lim  See,  e.g.,  

Rosenthal, 121 F. 862, 865  69 (C.C.S.D.N.Y. 1903) (describing statutory  its in effect  lim  shortly  

before  the  1906  Act).  And,  as  noted  above,  when  private  lawyers  were  retained  by  the  

Departm  as  “special  attorneys,”  Congress  routinely  provided  specific  grants  of  authority  ent  

despite the existence of § 515(a).  Supra  at 19  21.  Given this, it is no surprise that there is not a  

shred  of  evidence  of  congressional  intent  at  the  e of  §§ 509,  510,  and  515(a)’s  enactm  tim  ent  

authorizing the Attorney General to issue the broad Special Counsel Regulations that the Special  

Counsel could violate without any judicial recourse.  

Moreover,  as  ent  authority  noted  (supra  at  20  21),  Congress  thought  appointm  was  

required when  passed  Ethics  Governm  Act  1978.  And  Congress abandoned  it  the  in  ent  in  when  

the Ethics in Government Act in 1999  driven chiefly by concerns over the degree of unchecked  

prosecutorial  power  independent  counsels  com to  could  had  e  exercise  surely  Congress  not  

have  intended  that  the  Attorney  General  thereafter  could  create  the  same  concept  of  an  

independent  or  “special”  counsel  purely  through  regulation,  without  any  new  statutory  
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appointm  authorization Congress do in i m  wake of Congress’sent from  to so. Yet the ediate 

refusal to re-enact that unchecked independent counsel, the Attorney General did just that, 

promulgating the Special Counsel Regulations which particularly since, according to the 

Special Counsel, they are not even binding have created that very e unfettered independentsam  

counsel, but one that is even ore unchecked. See Final Rule, 64 Fed. Reg. 37,038 (July 9,m  

1999). 

In this light, there can be no credible ent that Congress delegated authority to theargum  

Attorney General to issue non-judicially enforceable regulations replacing the statute Congress 

allowed to expire. And certainly, the Attorney General cannot ]self into an area“bootstrap[] [him  

in which [he] has no jurisdiction. . . .” Adams Fruit Co. v. Barrett, 494 U.S. 638, 650 (1990) 

(citation om  kind of circular logic that the Attorney General could give selfitted). This him  

power that only a statute can provide by issuing the Special Counsel Regulations, and then use 

e to special never by Congressthose sam regulations empower a counsel who was authorized 

effectively nullifies any actual delegation of authority by Congress to the Attorney General as 

unnecessary. 

In the end, there is no valid source for the Special Counsel’s ed un-cabined federalclaim  

prosecutorial authority none can be found in the Constitution, none has been provided by 

Congress, and none can exist in the Regulations. This Court accordingly should find that the 

Special Counsel lacks the power to indict and prosecute Concord and dism  the ent.iss Indictm  

See SW Gen., Inc., 137 Ct. 943 44 ing of order appointmS. at (affirm  vacatur agency where ent 

violated statute); Nguyen v. United States, 539 U.S. 69, 78 83 ilar where lower(2003) (sim  

court’s com  485 U.S. 699 (simposition violated statute); Providence Journal Co., at ilar). 
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C.  The  Concord  Indictment  should  be  dismissed  because  even  if  the  Special  
Counsel  Regulations  ar  der is  e  valid  and  binding,  the  Appointment  Or  
inconsistent  with  them  and  does  not  authorize  a  prosecution  against  
Concord.  

Finally, the  ent Order cannot be invoked to override what the Constitution and  Appointm  

statutes  plainly  do  not  authorize  and,  even  on  its  own  s,  the  Order  does  not  authorize  the  term  

indictment or prosecution of Concord.  

To  begin  with,  the  Appointm  Order  does  not  support  the  ent  whether  the  ent  Indictm  

Special  Counsel  Regulations  are  valid  and  binding,  or,  as  the  Special  Counsel  insists,  they  are  

not.  In  the  absence  of  valid  and  binding  Regulations,  the  Special  Counsel  is  unfettered  and  

unsupervised, and the Appointm  Order certainly is no cure for that.  It purports to define the  ent  

jurisdiction of the Special Counsel.  But without the Regulations to back it up, the Order has no  

teeth  there  is,  quite  sim  no  echanism  enforce  it  and  ensure  the  Special  Counsel  ply,  m  to  does  

not  stray  beyond  its  bounds.  This,  then,  is  no  ere  “independent  counsel”  under  the  now-m  

defunct  Ethics  in  Governm  Act.  It  is,  instead,  a  private  lawyer  clothed  with  the  Attorney  ent  

General’s  exclusive  and  plenary  prosecutorial  authority  who  unlike  the  Attorney  General  (or  

Deputy Attorney General) him  subject  no  control.  Although critically  self  is  to  one’s  deficient  

in  m  at  som sem  any  respects,  the  Regulations  provided  least  e  blance  of  restraint.  In  their  

absence, the Indictm  against Concord surely  stand.  ent  cannot  

If,  however,  and  contrary  to  the  Special  Counsel’s  on-the-record  claim  the  Special  s,  

Counsel Regulations are indeed binding on  ,
11  

the Appointm  Order still does not support  him  ent  

11  
If the Regulations are not invalid, there is good reason to think the Regulations do bind the  

Special  Counsel.  See,  e.g.,  Nixon,  418  U.S.  at  695  (holding  that  Department  of  Justice  

regulations  are  binding);  Erie  Blvd.  Hydropower,  LP  v.  C,  878  F.3d  258,  269  (D.C.  Cir.  FER  

2017) (“[A]n agency is bound by its own regulations.”) (quotation m  om  States  arks  itted); United  

ex  rel.  Accardi  v.  Shaughnessy, 347 U.S. 260, 266 (1954) (agencies and their departm  heads  ent  

cannot “sidestep” their own regulations at their whim).  
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the  Indictm  because  the  Order  fails  to  ply  with  the  clear  m  of  the  Regulations.  ent  com  andate  

Three  threshold  m  be  et  the  before  appointm  of  prerequisites  ust  m under  Regulations  the  ent  a  

Special Counsel can even be  plated:contem  

 There  ust  a  ination that “crim  an  or  m  be  determ  inal investigation of”  individual  entity  
“is warranted”;  

 There  ust  be  a  ination  that  “investigation  or  prosecution  of  that  person  or  m  determ  

m  by a United States Attorney’s Office or litigating Division of the  ent  atter  Departm  

of  Justice  would  present  a  conflict  of  interest  for  the  Department  or  other  
extraordinary circumstances”; and  

 There  ust  a  ination  “under  circum  it  be  the  m  be  determ  that  the  stances,  would  in  

public interest to appoint an outside Special Counsel to assum responsibility for the  e  

matter.”  

28  C.F.R.  § 600.1.  But  the  Special  Counsel’s  indictment  and  prosecution  of  Concord  

im  issibly  deviates  from  Regulations  because  the  ent  Order  fails  to  establish  perm  the  Appointm  

the  need  for  a  inal  investigation  of  Concord,  conflict  of  interest  as  to  Concord,  crim  a  or  

extraordinary circum  as  Concord.  stances  to  

First, the Order provides no indication that there was a need for a crim  investigation  inal  

into  Concord  as  required  by  § 600.1.  At  the  e of  the  Special  Counsel’s  ent,  there  tim  appointm  

was  no  inal  investigation  taking  place.  The  testim  crim  ony  provided  by  then-FBI  Director  

Com  ed  the  existence  only  of  a  counter-intelligence  ey  referred  to  in  the  Order  confirm  

investigation into the Russian government’s alleged efforts to interfere with the 2016 presidential  

election  an  investigation  beyond  the  scope  of  the  Regulations  that  no  United  States  Attorney  

could, by law, undertake.  See  Ex. C:  es B. Com  Statem  Before the House  anent  Jam  ey,  ent  Perm  

Select Com ittee  Intelligence (Mar. 20, 2017).  And  Deputy Attorney  has given  m  on  the  General  

no  indication  that  the  investigation  that  led  to  the  indictm  of  Concord  was  a  crim  one,  ent  inal  

subject to referral to the Special Counsel under § 600.1.  
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Second,  there  was  no  stated  conflict  of  interest  or  extraordinary  stance  in  the  circum  

Appointm  Order  a  inal  into  as  600.1.  ent  supporting  crim  investigation  Concord  required  by  §  

That stands to reason because Attorney General Sessions already had recused him  “from  self  any  

existing or future investigations of any  atters related in any way to the cam  for President  m  paigns  

of  the  United  States.”  Ex.  E:  Press  Release,  Dep’t  of  Justice,  Attorney  General  Sessions  

Statem  on Recusal (Mar. 2, 2017).  This, in turn,  inated any apparent conflict at the  e.  ent  elim  tim  

Nor  does  the  Appointm  stance  ent  Order  point  to  any  conflict  or  extraordinary  circum  

necessitating  the  Special  Counsel’s  investigation  into  Concord,  a  private  entity  that,  as  the  

Deputy  Attorney  General  ed  in his press conference, had  no  links  to  President  Trum  confirm  p’s  

presidential cam  Tim  R  “No  Allegation  in  This  Indictment  That  Any  paign.  See  Hains,  osenstein:  

American  Had  Any  Knowledge”  of  R  RealClearPolitics  ussian  Election  Influence  Operation,  

(Feb. 16, 2018).  

Third,  the  Regulations  do  not  allow  for  the  ent  Order’s  general,  open-ended  Appointm  

grant of jurisdiction to investigate “any m  that arose or  ay arise directly  ” the FBI’s  atters  m  from  

counter-intelligence investigation.  The Regulations authorize the Attorney General to confer two  

forms  of  jurisdiction  on  the  Special  Counsel:  (i)  a  “m  as  to  which  the  Attorney  atter”  General  

provides  a  “specific  factual  ent”;  and  (ii)  “federal  crim  com itted  in  the  course  of  statem  es”  m  

investigating  a  specifically  defined  “matter.”  Neither  category,  no  matter  how  broadly  

construed,  can  fit  the  Order’s  expansive  “any  atter  that  arose  or  m  arise  directly  from  m ay  ”  

jurisdiction, which obviously sweeps far beyond “federal crim  that obstruct or interfere with  es”  

the investigation, and lacks any publicly disclosed “specific factual statement” confining it.  

The Appointm  Order expressly om  these  ents  its  ent  its  particular regulatory requirem  from  

term but  are  m  pivotal  they  purport  define  circum  under  s,  they  the  ost  because  to  the  stances  
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which a special counsel can be appointed in the first place. Given “the vast power and the 

i m  discretion that are placed in the hands of a prosecutor with respect to the objects of hisense 

investigation[,]” a that specific Regulations no to m  theclaim  these have role play only agnifies 

apparent usurpation of authority that is occurring in this case a Special Counsel who is a “mini-

Executive” who “operat[es] in an area where so little is law and so m  is discretion. . . .”uch 

Morrison, 487 U.S. at 732 (Scalia, J., dissenting). And this is all the ore atic here,m  problem  

where the Special Counsel, m  to political control and lacking a docket of other cases,“im une 

face[s intense] pressure to ent[] by bagging [som  re Grand Juryjustify [his] appointm  e] prey.” In 

Subpoena, Judith Miller, 438 F.3d 1141, 1176 (D.C. Cir. 2006) (Tatel, J., concurring) (citing 

Morrison, 487 U.S. at 727 28 (Scalia, J., dissenting)). 

In the Manafort action, the Special Counsel nevertheless contended that § 600.10 which 

provides that Regulations not to, not, m not relied to createthe “are intended do and ay be upon 

any rights, substantive or procedural, enforceable at law or equity, by any person or entity, in any 

m  inal, adm  m  not on aatter, civil, crim  or inistrative” andated that they could be relied by 

defendant in challenging an ent. 
12 

If this is right, the effect on the issues raised in thisindictm  

case and Concord’s otion dism  asm  to iss is clear and significant, discussed above. 

There is, however, good reason to believe the Special Counsel’s view is wrong. If, as 

noted (supra at 40), the Regulations cannot be enforced to hold the Special Counsel to their 

terms, the consequence would be a delegation of unfettered and unregulated prosecutorial 

power exactly what Attorney General Reno claim  the Regulations would prevent whened they 

were issued in 1999. Indeed, by pting to set the param  of this new “special counsel”attem  eters 

12 
See Gov’t Resp. Opp’n Def.’s to iss 29 30, v. Manafort,in to Mot. Dism  at United States 

No. 1:17-cr-00201-ABJ (D.D.C. Apr. 2, 2018), ECF No. 244. 
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position so that it did not  e  e  perm  fourth  of  ent beyond the  becom som im  issible  branch  governm  

reach and control of the three branches, the Regulations aim to preserve the structural separation-

of-powers principles that  the  of  Am  constitutional  .  In  doing,  form  bedrock  the  erican  system  so  

the  Regulations  do  m  than  protect  the  “structural  interests  .  .  .  of  the  entire  ore  Republic[,]”  

Freytag, 501 U.S. at 878, they protect the rights of “individual[s]” as well,  Ass’n  of  Am.  R s.,.R  

135 S. Ct. at 1233 (citation  itted).  So while the Attorney General, through § 600.10, says the  om  

Regulations do not “create any rights” that are enforceable in court, that is sim  incom  ply  patible  

with  their  core  purpose.  “Where  the  rights  of  individuals  are  affected,  it  is  bentincum  upon  

agencies to follow their own procedures[,]” Morton  v.  uiz, 415 U.S. 199, 235 (1974), and  R  they  

are subject to judicial review  they cannot be left to “police [their] own conduct,” Mach  Mining,  

LLC v. EEOC, 135 S. Ct. 1645, 1651 (2015) (citation  itted).
13  

om  

Wholly  apart  the  ent  defects,  effort  indict  goes  from  Appointm  Order’s  the  to  Concord  

beyond the  ent Order’s own  s as well.  There are no allegations in the Indictm  Appointm  term  ent  

regarding:  (i)  the  Russian  government;  (ii)  President  Trump’s  paign;
14  

cam  (iii)  links  and/or  

coordination between Concord and the Russian  ent  or President  p’s  paign;  governm  Trum  cam  or  

(iv)  obstruction  or  interference  by  Concord  with  the  Special  Counsel’s  investigation.  Nor  is  

13  
At  the  Special  Counsel’s  urging,  in  United  States  v.  Manafort,  No.  1:17-cr-00201-ABJ,  

2018  WL  2223656,  at  *12  14  (D.D.C.  May  15,  2018),  Judge  Jackson  relied  on  § 600.10  and  

found that the Regulations were not enforceable by a private party in a court of law, even when  

the  regulations  are  relied  on  for  the  sole  purpose  of  evaluating  the  Special  Counsel’s  conduct.  

Respectfully, Judge Jackson erred in departing from the controlling precedents discussed above  

and  in  failing  to  recognize  the  essential  role  the  Regulations  play  in  the  absence  of  

congressional action  in ensuring the Special Counsel’s investigation is subject to at least  esom  

constraints, however  inim  being said, Concord  that  Manafort did not present  m  al.  That  notes  Mr.  

Judge Jackson  the  ents  and  argum  contained  nor has  with  Appointm  Clause  statutory  ents  herein,  

he presented those argum  in the Eastern District of Virginia.  ents  

14  
The  Indictm  contains  only  allegations  involving  “unwitting”  individuals  involved  in  ent  

President Trump’s cam  ent  paign.  See Indictm  ¶¶ 6, 45, 54(c), 55(a), 74  79, ECF No. 1.  
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there any indication that the investigation of Concord arose directly  from the counter-intelligence  

investigation  into  alleged  Russian  ent  interference  with  the  2016  presidential  election.  governm  

Indeed,  supposed  Russian  social  m  ent  in  the  alleged  Russian  governm  edia  involvem  ent  

interference  that  was  the  target  of  the  investigation  was  publicly  known  long  before  and  thus  

could not have arisen directly from the Special Counsel’s investigation.  

Surely,  Concord  cannot  be  indicted  under  an  order  that  does  not  purport  to  reach  it  and  

the Indictm  should be dism  on this ground, too.  ent  issed  

[Remainder of Page Intentionally Blank]  
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V.  CONCLUSION  

The Indictment of Concord is unconstitutional and should be dismissed.  

Dated: June 25, 2018  Respectfully submitted,  

CONCORD MANAGEMENT  

AND CONSULTING LLC  

By:  /s/ Eric A. Dubelier  

Eric A. Dubelier (D.C. Bar No. 419412)  

Katherine J. Seikaly (D.C. Bar No. 498641)  

REED SMITH LLP  

1301 K Street, N.W.  

Suite 1000  East Tower  

Washington, D.C. 20005-3373  

202.414.9200 (phone)  

202.414.9299 (fax)  

edubelier@reedsmith.com  

kseikaly@reedsmith.com  
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