
Andy Oldham 

From: Andy Oldham 

Sent: Monday, May 22, 2017 7:48 PM 

To: Kingo, Lola A. {OLP) 
(ll)(G) - Andrew Oldham Email Address Ce: ; Talley, Brett (OLP}; Shannon, Gail 

Subject: Re; Background Investigation 

Attachments: SCAN_20170522184215.pdf 

Dear Lola -- thank you very much. I am looking forward to working with you, too. 

Attached are the SF86 Supplement, the Credit Check Waiver, and the Tax Waiver. The Immigration 
Addendum does not apply to me. 

I will get started on the SF86 ASAP. And I already have two fingerprint cards, which I will take to the 
police station first thing in the morning. Thank you again. 

Andy 

On Mon, May 22, 2017 at 6:15 PM, Kingo, Lola A. (OLP} <Lola.A.Kingo@usdoj.gov> wrote: 

Dear Andrew, 

I work with Deputy Assistant Attorney General Brett Talley (copied) in the U.S. Justice Department's 
Office of legal Policy, which vets candidates for federal judgeships. The White House has asked us 
to work with you on a series of forms that will be used in connection with your FBI background 
investigation. Our goal is to initiate your background investigation no later than Friday, May 26. 
Before we can initiate your background investigation, there-are a number of documents for you to 
review and complete, mainly the: 

• SF86 (completed v ia e-QIP) - We have generated an SF86 for you to complete in e--QIP in 
connection with the FBl's background investigation. You should receive an email inviting you to 
get started on your SF86 from the Offic.e of Personnel Management. To get started, please 
follow the attached e-QIP applicant instructions. If you have any trouble acce-ssing e-QIP, please 
contact Gail Shannon (copied), who can be reached via email or during business hours at {724} 
794-5612 x7764 (office) and after business hours at {724) 612-8679 (mobile). 

• SF86 Supplement (attached Word DOC) - In addition to the Sf86 that you complete via e­
QIP, please complete the attached SF86 Supplement. 
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• Additional Instructions (attached Word DOC) - The attache-d instructions are especially 
important because they contain instructions that supersede some of the instructions on the 
forms themselves {for example, we ask you to list your Residence and Employment Histories 
back to age 18, rather than just going back 7 years as the SF86 specifies). Please remember to 
s ign the Additional Instructions. 

• Credit Check Waiver (attac-hed PDF) and Tax Chec-k Waiver (attached PDF) - These are 
additional waivers needed for aspects of your background investigation. Please do not date or 
sign the tax check waiver electronically as it will delay processing, rather please handwrite the 
date and sign the hard copy. 

• Immigration Addendum (attached PDF) - Only complete- the Immigration Addendum if 
applicable to you. 

• Fingerprint Cards (sent via FedEx) - We have mailed you two sets of fingerprint cards, 
which you should promptly take to your local police station, FBI office, or a private company, to 
get your fingerprints taken. 

Once you have completed the SF86 via e-QIP, please re-lease it back to OLP for review. Also, once 
you complete the SF86 Supplement, Additional Instructions, Waivers, and Immigration Addendum (if 
applicable), please email them to me. Finally, once your fingerprints are taken, please return the 
cards via overnight mail to the address in my signature block. 

We look forward to·working with you. If you have any questions about the fo rms, please let me 
know. I can be reached at 202-514-1818 (office} an {mobile}. Thank you. 

Lola A. Kingo 

Senior Nominations Counsel 

Office of legal Policy {OLP} 

U.S. Department of Justice 

950 Pennsylvania Avenue, NW 
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Washington, O.C. 20530 

/202) 514-1818 

Lola.A.Kingo@usdo j.gov 
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I 

SF-86 Supplement 
Note: For all of the following questions, please provide as much detail as possible. 

1. Have you or your spouse ever registered as an agent for, perfonned work for, received any 
payments from and/or made any payments to, any foreign government, foreign business, or non­
profit organization with any foreign government ownership? If yes, please provide: 

a. Name of foreign government/business/non-profit with which you dealt; 

b. Address/telephone of the organization(s); 

c. Date ofpayment; 

d. Amount ofpayment; 

e. Circumstances. 

(b) (6) 

2. Has a tax lien or other collection procedure ever been instituted against you or your spouse by 
federal, state, or local authorities? Ifyes, please provide: 

a. Date of tax lien/collection procedure; 

b. Recipient of action (you and/or your spouse); 

c. Source of action (specific local/state/federal authority); 

d. Circumstances; 

e. Resolution of the action. 

(b) (6) 

3. Have any claims of sexual harassment, racial discrimination, or any other workplace 
misconduct, ever been made against you or any employee directly supervised by you? Ifyes, 
please provide: 

a. Type ofclaim; 

b. Organization/business/entity where it took place; 

c. Date of claim; 

d. Your involvement in the claim; 

ll Page 
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e. Nature of allegations/circumstances; 

f. Resolution of the claim. 

(b) (6) 

4. To your knowledge, have you or your spouse, or has either of your conduct been the subject of 
any civil or criminal case, administrative proceeding, or government investigation, other than a 
minor traffic infraction? If yes, please provide: 

a. Type of proceeding (e.g., civil case); 

b. Date(s) ofproceeding; 

c. Nature of your involvement, issue(s) and disposition; 

d. Location ofRecords (e.g., court); 

e. issues(s) and disposition; 

f. Location ofrecords (e.g. court). 

g. Name/address/telephone of General counsel/other official 

(b) (6) 

5. Have you ever paid late or had lapses in payment of child support and/or alimony owed by 
you? If yes, please provide: 

a. Date of late payment(s)/lapse(s); 

b. State/local authority handling the matter; 

c. Circumstances; 

d. Resolution of the matter. 

(b) (6) 

6. Do you have any current or former professional licenses/membership such as bar associations, 
medical licenses, real estate licenses, etc.? Ifyes, please provide: 

a. Type of license/membership; 

b. Location; 

21P ag c 
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c. License number; 

d. Date issued/expiration; 

e. Details of any complaints, citations, disciplinary actions, etc. against you. 

I have three bar licenses. 

Virginia State Bar, License Number 71330, Issued October 2005 

District of Columbia Bar, License Number 999098, Issued February 7, 2011 

Texas State Bar, License Number 24081616, Issued June 21, 2012 
(b)(6) 

7. With as much detail as possible, please provide any other information, including information 
about other members ofyour family, which could suggest a conflict of interest, be a possible 
source of embarrassment, or be used to coerce or blackmail you. 

(b) (6) 

3IPag e 
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(1/9/10) 

THE WHITE HOUSE 
WASHINGTON 

PRIVACY ACT PROTECTED INFORMATION 
(When Completed) 

Disclosure and Authorization 
Pertaining to Consumer Reports 

Pursuant to the Fair Credit Reporting Act 

This is a release for the Federal Bureau of Investigation and/or the Office of Counsel to the 

President, acting on the President's behalf, to obtain one or more consumer/credit reports about 

you in connection with consideration ofyour appointment to a position within the Executive 

Branch or the Federal Judiciary, or in the course ofyour employment with the Federal 

Government. One or more reports about you may be obtained for employment purposes, 

including evaluating your fitness for employment, promotion, reassignment, retention, or access 

to classified infonnation. 

1, A-N\)it tl,J S,Er H £,J OLDHAM , hereby authorize the 

Federal Bureau of Investigation and/or the Office of Counsel to the President, acting on the 

President's behalf, to obtain such reports from any consumer/credit reporting agency for 

employment purposes. 

Social Security Number 
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U.S. Department of Justice Tax Check Waiver 

I am signing this waiver to permit the Internal Revenue Service to release information 
about me which would otherwise be confidential. This information will be used in 
connection with my appointment or employment by the United States Government. This 
waiver is made pursuant to 26 U.S.C. §6103(c). 

I request that the Internal Revenue Service release the following information to 
Lola Kingo (Senior Nominations Counsel), Bridget C. Coehins, or designee of U.S. 
Department of Justice: 

I. Have I failed to file any Federal income tax return for any of the last three years for which filing of 
a return might have been required? (If the filing date without regard to extensions and nonnal 
processing period for most recent year's return has not yet elapsed on the date IRS receives this 
waiver, and the IRS records do not indicate a return for the most recent year, the "last three years" 
will mean the three years preceding the year for which returns are currently being filed and 
processed.) 

2. Were any of the returns in #1 filed more than 45 days after the due date for filing (determined with 
regard to any extension(s) of time for filing)? 

3. Have I failed to pay any tax, penalty or interest during the current or last three calendar years 
within 45 days of the date on which the IRS gave notice of the amount due and requested payment? 

4. Am I now or have I ever been under investigation by the IRS for possible criminal offenses? 

5. Has any civil penalty for fraud been assessed against me during the current or last three calendar 
years? 

I authorize the IRS to release any additional relevant information necessary to respond to the questions 
above. 

To help the IRS find my tax records and the Department ofJustice to evaluate my tax history, I am 
voluntarily giving the following information: 

MYNAME: ANt>tew ~t£fH-EN 01-e>HAM MYssN: 
(Please print or t e) 

CURRENT ADDRESS: 

TELEPHONE NUMBERS: (HOME) 

(Please 

I F MARRIED AND 

SPOUSE'S NAME : 

. 
(b) (6) 

OUSE'S SSN : 

(b) (6) 

NAMES 
YEAR 

AND ADDRESSES SHOWN ON RETU RNS (IF DIFFERENT 
NAME 

FROM ABOVE) 
ADDRESS 
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1. If a tax return for any of the last three years was not filed, please explain why 
in the space provi ded below . 

2. If a tax return for any of the l ast three tax years was filed more than 45 days after 
the due date for filing, please expla i n why i n the space prov i ded below. 

3. If a tax payment for any of the last thr ee tax years was made more than 45 days after 
notice and demand, please explain why in the space provided be l ow. 

4. I f there was insufficient income to mee t filing requirements or filing requirements 
were met by filing with a foreign tax agency (e.g., Puerto Rico or the Virgin Islands), 
please descri be the circumstances in the space provided below. 

DATE: 
Invalid Un l ess Received 
IRS Within 60 Days of This Date) 

DOJ-488A (Rev. I0/97) 
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Andy Oldham 

From: Andy Oldham 

Sent: Monday, May 29, 2017 7:35 PM 

To: Kingo, Lola A. {OLP) 

Ce: Talley, Brett (OLP) 

Subject: Re: Background Investigation 

Attachments: SCAN_20170529182228.pdf 

Lola - I completed the SF86, uploaded the signatures and certifications, and then released everything 
back to you using the E-QIP site. Also, I am attaching a s igned version of the "Additional Instructions" 
for the SF86, which I followed. 

I think I have completed all of the background investigation paperwork. And my FedEx records show 
that my fingerprint cards were delivered last week. But please let me know if there's anything else you 
need from me. 

Thank you again for everything. 

Sincerely, 
Andy Oldham 

(b) (6) 

On Mon, May 22, 2017 at 6:15 PM, Kingo, Lola A. (OLP) <Lola.A.Kingo@usdoj.gov> wrote: 
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Additional Instructions for Completing Standard Form 86 
"Questionnaire for Nat i onal Securi ty Positions" 

YOU MUST READ AND FOLLOW CAREFULLY THE FOLOWING INSTRUCTIONS WHEN COMPLETING 
THE STANDARD FORM 86 (S F-86) . NOTE THAT IN A NUMBER OF IMPORTANT RESPECTS 
THESE ADDITIONAL INSTRUCTIONS VARY FROM THE INSTRUCTIONS PRINTED ON THE FORM 
ITSELF. 

GENERAL INSTRUCTIONS 

Although many of the questions of the SF-86 ask you to provide 
information for the last seven years, the FBI requires that you answer 
the following questions with information since your 18th birthday: Q.11, 
Q.13, Q.15(d), Q . 19, Q. 20, Q . 2 1 , Q.22(a)and(b), Q.23(a), (c)and(d), Q.24, 
Q.26, Q.27, and Q. 28. Question 16 is the only exception to this 
instruction. For Q. 16 you only need to cover the last 7 years when 
providing the names and contact information for peopl e who know you well. 

Although the instructions on the SF-86 indicate that you may legibly 
print your answers, you must type this form and all attachments . 

It is essential that all information be provided in as much detail as 
requested . Ambiguous and incomplete information will impede the FBI ' s 
investigation and will cause valuabl e time to be lost . Be specific: 
exact and complete names, dates, and addresses and explanations of . 
answers are necessary for an expeditious handling of the investigation. 
Do not abbreviate the names of cities. The inclusion of zip codes is 
partjcularly helpful. 

INSTRUCTIONS REGARDING PARTICULAR QUESTIONS 

Q. 9 Citizenship : If you are a U. S. citizen other than by birth, you must 
also execute the "Immigrati on Addendum to the SF-86." 

Q . 11 Where You Have Lived : For apartment complexes, incl ude the name of the 
complex and the specific unit numbe r . If you lived in a residence that 
was leased or rented, include the name of the indivi dual in whose name 
the rental agreement or lease was establ i shed . 

Q. 12 Where You Went to School : Please list all educati on received including 
high school . 

Q.13 Employment Activities: Provide complete addresses 
(street/city/state/zip code) for each empl oyment l isted . Be as 
specific as possible (i.e . , include divisions or departments, etc.) 

Include all periods of unemployment, self-employment, volunteer 
employment , or internships . Provide names, complete addresses and 
telephone numbers of persons who can verify periods of unemployment or 
self-employment. 

Revised 2/8/11 
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Q. 13C Employment Record: If you have ever been denied employment while 
undergoing or upon completion of a background investigati on or 
polygraph examination, please identify the prospective employer and the 
date and reason for voluntary/involuntary withdrawal from 
consideration . 

Q . 14 Your Selective Service Record: 
registration can be directed to 

I nquiries regarding your 
the Selective Service at 

own 
847-688-6888. 

Q . 15 Your Military History : If you are a member of a mi l itary reserve 
component or National Guard unit, list the organization, its location, 
the name of your immediate officer and telephone number, if known. 

Q . 18 Relatives : Although the SF-86 requests only the country of birth, also 
provide the city and state or city and country of birth . If relatives 
live overseas, please indicate whether or not they are serving in the 
mi l itary . Provide t heir complete address, including city and country . 
Do not list APO or FPO address . 

If any relatives or cotenants were born outside the United States 
and/or are a U.S . citizen other than by birth, complete the 
"Immigration Addendum to the SF-86" with respect to those persons . 

Q . 22 Police Record: List all arrests, charges, and convictions since your 
18 th b i rthday (ex cept traffic fines of less than $300 . 00) . 

Q. 23 Illegal Use of Drugs or Drug Activity/ Use of Alcohol : I f you have ever 
Q.24 abused legal or prescription drugs to the point of dependency, also 

list . In addition, list treatment for drug or alcohol dependency . 
Please note that Question 2 3 (a) refers to any drug use since your 18th 

birthday . 

Q. 26 Fina.ncia.1 Record : If a collection procedure has ever been instl t uted 
against you by Federal, state, or local authorities, please give full 
details . In addition, list any incidents of bankruptcy . 

SF-86 Supplement Form 

Q.1S(d) Professional License/ Memberships : Please include all professional 
licenses, current and former, particularly all former bar admissions. 

Certification 

I have read and understand these supplemental instruct ions and have provided 

with suANi::::t~:::~erJ S-n- /?my answers i c:•nce [)LDHfM 

Sig Printed/Typed Name Date 

Revised 2/8/1 1 
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Andy Oldham 

From: Andy Oldham 

Sent: Tuesday, May 30, 2017 11:41 AM 

To: Kingo, Lola A. {OLP) 

Subject: Re: Vetting Paperwork 

Attachments: OlP Data Form.doc 

Lola - Here's the OLP Data Form. Thanks again, Andy 

On Tue, May 30, 2017 at 10:12 AM, Kingo, Lola A.(OlP}<Lola.A.Kingo@usdoj.gov> wrote: 

Terrific; thanks, Andy. 

From: Andy Oldham [mailt • (b)(6) 

Sent: Tuesday, May 30, 2017 9:44 AM 
To: Kingo, Lola A. (OLP) <lakingo@jmd.usdoj.gov> 
Subject: Re: Vetting Paperwork 

Dear lola - thank you. I will fill out the data form today and send it back to you. And I will start the 
SJQ immediately, (b) (5) 

Thank you again. 

Andy 

On Tue, May 30, 2017 at 8:36 AM Kingo, Lola A. (OLP) <Lola.A.Kingo@usdoj.gov> wrote: 

Dear Andy, 

OLP has received your SF86 via eQIP and is reviewing it. Should we have any changes, OLP will 
circle back with you. Otherwise, our office will forward your paperwork to the FBI. While the FBI 
conducts its bacl~ground investigation, there is some additional paperwork to fill out in connection 
with your OLP vet, including the attached Senate Judiciary Questionnaire (SJQ). We hope you'll be 
able to circulate a first draft •Of the SJQ, by next Monday, June 5. One of our colleagues will be 
vn11r v,:,tt,:,r :::1nrl will h,:, in tn11rh \Mith \/nil tn :::1c;c;kt with \ln11r c:;1n In th,:, m,:,:::1nHm,:, h,:,r,:, :::1r.,:, c:nroP. 
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SJQ tips: 

The SJQ should be filled out thoroughly and completely. If you are nominated, the SJQ will be 
submitted to the Senate Judiciary Committee and carefully scrutinized. 

(b) (5) 

• Please email us your completed SJQ in Microsoft Word. With respect to SJQ attachments, 
we only need one copy (not four, as the SJQ requests). If your attachments exceed a total of 
10 M:B, our computers cannot receive them (in a single email) so please send them to us on a 
CD or flash drive. 

• You don't need to answer Questions 22 and 23 of the SJQ (requesting financial 
information) at this time. We will be in touch with additional instructions when it is time to 
complete these forms. 

In addition to the SJQ, p,lease fill out and email us the attached "OLP Data Form" within the next 
two weeks. 

If you have bout the forms, please let me know. I can be reached at 202-514-1818 
(office} an mobile). 

Many thanks! 

Lola A. Kingo 

Senior Nominations Counsel 

Office of legal Policy (OLP) 
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U.S. Department of Justice 

950 Pennsylvania Avenue, NW 

Room 4239 

(202) 514-1818 

Lola.A.Kingo@usdoj.gov 

Washington, O.C. 20530 
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OLP-DOJ  9/18/13  

OLP CANDIDATE DATA FORM  

Work Address:  

1100 San Jacinto Blvd  

Fourth Floor  

Austin, Texas 78701  

Work Phone:  

Home Address:  

(b) (6)

(b) (6)

Home Phone (if an  

Cell Phone:  

Preferred E-mail Address:  

Preferred Phone Number:  ____Work  X  Cell  ____Home  

B

(b) (6)

(b) (6)

(b) (6)

irth date:  (b) (6)

Please  specify how you  would  like  your name  listed  on  any formal  document,  including on  

nomination  paperwork and  a  Presidential  Commission  (full  middle  name,  just  middle  initial,  

etc.—including any suffix to  the  name,  and  placement of commas).  

Enter  nomination  name.  

Andrew Stephen  Oldham  

The  Department  of Justice  specifies  ethnicity on  biographical  paperwork circulated  to  

nominations  staff and  placed  in  permanent files  at the  time  of nomination;  the  Federal  Judicial  

Center uses  this  as  its  source  for demographic  information.  Please  indicate  how  your ethnicity  

should  be  reported  if you  are  nominated  by the  President.  
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Bliift•1ti:ti:llt:tt11it?Mtt1 
From: (b)(6) - Andrew Oldham Email Address 

Sent: Tuesday, May 30, 2017 4:40 PM 

To: Kingo, Lola A. {OLP) 

Subject: RE: SF-86 Medical Release and WH Waiver 

Attachments: SCAN_20170530153240.pdf; SCAN_20170530153226.pdf 

Hi Lola. Yes, of course. Both forms are attached. 

From: Lola.A.Kingo@usdoj.gov 
Sent: Tue, 30 May 2017 20:14:57 +0000 
To: (b)(6) - Andrew Oldham Email Address 

Cc: 
Subject: SF-86 Medical Release and WH Waiver 

Good afternoon-when you have .a free moment, would you p lease sign the attached page and send it back 
t ome? 

would you please complete the attached WH waiver? Thanks very much. 

Lola A. Kingo 
Senior Nominations Counsel 
Office of Legal Policy {OLP} 
U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
Room4239 
Washington, D.C. 20530 

(202) 514-1818 
Lola.A.Kingo@usdo j.gov 
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(DOJ-OLP-1 /12/1 O) 

THE WHITE HOUSE 
WASHINGTON 

Date: 
To: Federal Bureau oflnvestigation 

Attn: SIGBIU (Room 10861) 

From: The White House 
White House Counsel's Office 

Subject's Full Name: Andrew Stephen Oldham 

Other names used (incl. birth, prior married, nickname) Andy Oldham 

SSN -- DOB Place ofBirth (b)(6) 

Permanent Address: (b) (6) 

(also current residence, if different) 

Current employer(s) Stat e of Texas, Office of the Governor 

SUBJECT'S CONSENT: 
the White House. 

Request of FBI (Use ofthis form to request information developed by the FBI or contained in FBI files 
requires the subject's consent. Exceptions will only be permitted as authorized by the Attorney General / 
Deputy Attorney General.) 

IX Full field investigation C. Level I <' Level 2 <' Level 3 

The applicant is being considered for: 

IX Presidential Appointment IX Position Requiring Senate Confirmation 

Attachments: IX SF-86 IX SF-86 Supplement IX SF-87 Fingerprint Card 

Remarks/ 
special instructions: 

(posi1ion ofpossible appointment) 

I certify, subject to 18 U.S. C. § I 00 I, that the above is sought for official purposes only and I 
understand that obtaining this information under false pretenses or any unauthorized disclosure may be a 
violation of the Privacy Act, 5 U .S.C. § 552a. 

Requested by: 
- --------,,(S,.,.ig_n_alu-rc....,.)______ 

This request has been reviewed and approved by the White House Counsel's Office. 

Approved by: 
(Signature, While House Counsel's Office) 
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Standard Form 86 QUESTIONNAIRE FOR 
Revised December 2010 NATIONAL SECURITY POSITIONS 
U.S. Office of Personnel Management 
5 CFR Parts 731, 732, and 736 
0MB No. 3206-0005 UNITED STATES OF AMERICA 

AUTHORIZATION FOR RELEASE 
OF MEDICAL INFORMATION 

PURSUANT TO THE HEALTH INSURANCE PORTABILITY 
AND ACCOUNTABILITY ACT (HIPAA) 

If you answered "Yes" to Question 21, carefully read this authorization to release information about you, then sign and date it in ink. 

Instructions for Completing this Release 
This Is a release for the investigator to ask your health practitioner(s) the questions below concerning your mental health consultations. 
Your signature will allow the praclitioner(s) to answer only these questions. 

Authorization 
I am seeking assignment to or retention in a national security position. As part of the clearance process, I hereby authorize the 
investigator, special agent, or duly accredited representative of the authorized Federal agency conducting my background investigation, 
to obtain the following information relating to my mental health consultations. 

In accordance with HIPAA, I understand that I have the right to revoke this authorization at any time by writing to the U.S. Office of 
Personnel Management. I understand that I may revoke this authorization except to the extent that action has already been taken based 
on this authorization. Further, I understand that this authorization is voluntary. My treatment, payment, enrollment in a health plan, or 
eligibility for benefits will not be conditioned upon my authorization of this disclosure. 

I understand the information disclosed pursuant to this release is for use by the Federal Government only for purposes provided in the 
Standard Form 86 and that it may be disclosed by the Government only as authorized by law, but will no longer be subject to the HIPAA 
privacy rule. 

Photocopies of this authorization with my signature are valid. This authorization is valid for one (1) year from the date signed or upon 
termination of my affiliation with the Federal Government, whichever is sooner. 

Ol dham 

Current street address Apt.# City (Country) 

• • lOJllil 

Full name (Type orprint legibly) 
Andrew Stephen Oldham 

Date of birth 

amtma 
State Zip Code 

OD .. 

Date signed (mmldd/yyyy) 

or: ( 3o/-urt-
Social Security Number 

Home telephone number 

am1ma 
For Use By Practitioner{s) Only 
Does the person under investigation have a condition that could impair his or her judgment, reliability, or ability to properly safeguard classified national 
security information? 

□ YES □ NO 
If so, describe the nature of the condition and the extent and duration of the impairment or treatment. 

What is the prognosis? 

Dates of treatment? 

Signature (Sign In ink) -'ractilioner name Date signed (mm/ddlyyyy) 

e-QIP Version 3.23 
e-QIP Investigation Request# 23136368 e-QIP Document Type MEL 
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Andy Oldham 

From: Andy Oldham 

Sent: Wednesday, May 31, 2017 4:13 PM 

To: Berry, Jonathan (OLP); Kingo, Lola A. (OLP) 

Subject: References 

Jon-

It was great to talk with you yesterday. Here's a list of 10 references, ranke-d in descending order of 
familiarity. I tried to pick a mix of people, to cover each job I've had s ince Jaw school, and to include 
folks who know me both professionally and personally. Please let me know if you need more names. 
And thank you again. 

Andy 

Oldham; 0021 
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Andy Oldham 

From: Andy Oldham 

Sent: We-dnesday, May 31, 2017 4:48 PM 

To: Kingo, Lola A. {OlP); Serry, Jonathan {OLP) 

Subject: SF86 

Lola-

(b) (5), (b) (6) 

Andy 
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Andy Oldham 

From: Andy Oldham 

Sent: Sunday, June 04, 2017 6:22 PM 

To: Kingo, Lola A. {OLP) 

Subject: Re: Vetting Paperwork 

Attachments: 2017 06 04 SJC Questionnaire ASO.docx 

Lola - here is a draft of my SJQ. I will send the appendices on a CO or flash drive tomorrow. Best, 
Andy 

On Tue, May 30, 2017 at 11:21 AM, Kingo, lola A. {OlP) <Lola.A.Kingo@usdoj.gov> wrote: 

Thank you. 

From: Andy Oldham [mailto (b) (6) 

Sent: Tuesday, May 30, 2017 11:41 AM 

To: Kingo, Lola A. {OLP} <lakingo@jmd.usdoj.gov> 
Subject: Re: Vetting Paperwork 

mailto:lakingo@jmd.usdoj.gov
mailto:Lola.A.Kingo@usdoj.gov


Andy Oldham 

From: Andy Oldham 

Sent: Monday, June 5, 2017 4:13 PM 

To: Berry, Jonathan (OLP) 

Subject: Re: Vetting Paperwork 

Attachments: 2017 06 OS SJC Questionnaire ASO.docx 

Here's a slightly revised draft of the SJQ. 

On Mon, Jun 5, 2017 at 2:32 PM, Andy Oldham (b)(6) > wrote: 
Yes, happy to do so·. Will resend when I get back to my desk. And whenever you nave 5 minutes, can 
I ask you a quick question on (b) (5) ? 

On Mon, Jun 5, 2017 at 2:03 PM Berry, Jonathan (OLP) <Jonathan.Beny@usdoj.gov> wrote: 
Thanks, Andy. Can you shoot me a revised SJQ? 

Sent from my iPhone 

On Jun 5, 2017, at 2:02 PM, Andy Oldham (b) (6) wrote: 

Thank you very much, Lola. 

(b) (5) 

Best , Andy 

On Mon, Jun 5, 2017 at 5:47 AM, Kingo, Lola A. (OLP) <Lola.A.Kingo@usdoi.gov> 
wrote: 

Thank you, Andy. I'm addjng Jon to t his chain, who will be your vetter. He will review 
your SJQand work with you to finalize it. 

From: Andy Oldham (mailto (b) (6) 

Sent: Sunday, June 04, 2017 6:22 PM 

To: Kingo, Lola A.(OLP)<lakingo@jmd.usdoj.gov> 
S b' ct R V tt· P k. 

Duplicative Material 

mailto:A.(OLP)<lakingo@jmd.usdoj.gov
mailto:Lola.A.Kingo@usdoi.gov
mailto:Jonathan.Beny@usdoj.gov


Andy Oldham 

From: Andy Oldham 

Sent: Thursday, June 08, 2017 12:26 PM 

To: Kingo, Lola A. {OLP}; Berry, Jonathan (OLP} 

Subject: Re: SJQ Appendices 

Attachments: 2612_001 (1).pdf 

Here's the last part of my SJQ appendices -- it's for rtem 12.a. I think (hope!) that is all I have. 

Thank you again, Andy 

On Wed, Jun 7, 2017 at 4:10 PM, Andy Oldham ,. (b)(6) > wrote: 
Lola and Jon -

I overnighted a thumb drive with my SJQ appendices. The password to unlock the drive is: 

(b)(S) 

It's case-sensitive. Please let me know if you have any trouble accessing the files. 

Besti Andy 

Oldham; 0080 
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I. Top Tips for Out-of-State Practitioners 

1. In cases involving direct review of agency action, the appellant or petitioner 
must include in both its docketing statement and its principal brief arguments 
and evidence demonstrating the basis for the appellant's or petitioner's standing, 
unless the basis for standing is apparent from the administrative record. See 
D.C. Cir. R. 15(c)(l) and 28(a)(7). 

2. The D.C. Circuit normally requires aligned parties (whether petitioners/ 
appellants, intervenors, or amici) on the same side of a case to join in a single 
brief to the extent practicable, and will nonnally require a motion before 
approving separate briefs of aligned parties. See D.C. Cir. R. 28(d)(4) and 
29(d). This requirement does not apply to governmental entities. 

1 

3. The court readily accepts briefing with a defen-ed joint appendix. The appellant 
or petitioner need only file a "statement regarding use ofdeferred appendix" in 
accordance with the scheduling order received from the clerk's office after the 
case is docketed. 

279 
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II. Appellate Resources 

A. Court Websites and Dockets. The official website of the D.C. Circuit is (http:// 
www.cadc.uscourts.gov). 

B. Practice Guides. The "Rules & Procedures" tab of the D.C. Circuit's website 
contains the Circuit. Rules, a helpful, 59 page Frequently Asked Questions document 
("FAQ"), and the Handbook of Practice and Internal Procedures for the District ofColumbia 
Circuit ("H.B."). 

C. Contacting the Clerk's Office. The public office of the clerk is located on the 
fifth floor of the courthouse, in Room 5523. This room is where the dockets are kept, all 
permitted paper filings with the court are made (the court adopted mandatory electronic 
filing for most filings starting September 1, 2009), and orders of the court are issued. 
Room 5523 is also where the public may inspect filings. Both the file room and the public 
office are open between 9:00 a.m. and 4:00 p.m., Monday through Friday, except legal 
holidays. A filing depository, available 24 hours a day and seven days a week, is located 
inside the Third Street entrance to the courthouse, and any filings left in the deposHory 
should be date-and-time stamped using the machine located next to the drop box. The main 
telephone number for the clerk's office is (202) 216-7000, and specific numbers for various 
personnel in that office can be found on the D.C. Circuit's website. Whenever the parties 
are engaged in serious settlement discussions- before or after oral argument- counsel 
should advise the clerk's office of that fact. See H.B. § Il.C.2. 

D. Electronic Notices. When an order or judgment is entered in a case assigned 
to the court's CM/ECF system (see "Filing and E-Filing," infra), the clerk's office will 
electronically transmit a Notice of Docket Activity to all parties who have consented to 
electronic service. Note, however, that only prose pa1ties and attorneys who have entered 
an appearance will receive electronic notices. See H.B. §§ ll.B.3, Xll.E; Section 111.C., 
"Appearance of Counsel on Appeal," infra. 

Ill. Admission to Practice and Representation of Counsel 

A. General. In general, an attorney must be a member of the D.C. Circujt Bar to 
practice before the court. As a general rule, the clerk's office will not file briefs or other 
pleadings unless signed by a member of the D.C. Circuit Bar. The clerk's office will 
make exceptions to th.is rule only (i) to allow the filing of a notice of appeal in the district 
court or a petition for review, (ii) to allow a filing where compliance with the admission 
requirement might make the filing untimely, and (iii) to allow law students to participate in · 
a case under the direction of a supervising attorney. See Fed. R. App. P. 46; D.C. Cir. R. 
46; H.B.§ II.A.I. 

The court admits to its bar attorneys admitted to the bar of the highest comt of a 
state or to the bar of another federal court. Applicants must fill out an Application for 

www.cadc.uscourts.gov
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Admission to Practice.1 The court requires two attorneys to sponsor an application, and 
the two sponsors must be either members of the D.C. Circuit Bar or the bar upon which the 
applicant bases his or her admission. Attorneys may be admitted on the written application 
without a personal appearance. The current fee for admission to the D.C. Circuit Bar is 
$200, and checks must be made payable to "Clerk, U.S. Court of Appeals." 

B. Admission Pro Hae Vice. The D.C. Circuit may grant leave for an attorney 
to present oral argument pro /we vice, but not for purposes of filing pleadings. At least 
five days before oral argument, the counsel of record should notify the clerk's office that 
a motion for leave to argue pro hac vice will be made. A member of the D.C. Circuit Bar 
must sponsor the motion for leave, and the attorney who wishes to argue pro hac vice must 
arrive at the courtroom with his or her sponsor at least 20 minutes prior to the start of the 
oral argument; at that time, the courtroom deputy clerk will furnish both attorneys with the 
appropriate fonns and instructions. The court typically grants a motion to argue pro hac 
vice on the morning of argument, but if the court decides to deny such a motion, it will 
inform counsel beforehand. See H.B. § II.A.I. 

C. Appearance ofCounsel on Appeal. The court will note the appearance only of 

counsel who are members of the D.C. Circuit Bar, who have been granted leave to argue 
. pro lute vice, and law students who qualify to enter an appearance under Circuit Rule 46(g). 

See D.C. Cir. R. 46(g); H.B.§ II.A.I. 

D. Withdrawal and Substitution of Counsel on Appeal. In order to withdraw, 
appointed counsel must submit to the court and serve on the other side a motion s tating 
specific reasons for doing so. If appointed counsel in a criminal case wishes to withdraw 
because there is no merit to the appeal, he or she must file a motion under Anders v. 
California, 386 U.S. 738 (1967), and Suggs v. United States, 391 F.2d 971 (D.C. Cir. 
1968). When filing a motion under Anders and Suggs, appointed counsel also must submit 
to the court and serve on the appellant- but not on government counsel- a confidential 
memorandum under seal that explains the points the appellant wishes to assert, any other 
points counsel has considered, and the most effective arguments counsel can make on the 
appellant's behalf. The appellant has 30 days to respond to appointed counsel's confidential 
memorandum, and the court will thereafter rnle on appointed counsel's withdrawal motion. 
See H.B.§ VI.D.2. 

E. Ethical Rules and Standards. The Code of Professional Responsibility, as 
adopted by the D.C. Court of Appeals and as amended from time to time by that court, 
governs all proceedings in the D .C. Circuit. See D .C. Cir. Rule of Disciplinary Enforcement 
I(b) (available under the "Attorney & Pro Se Information" tab of the court's website). 
The current version of the code can be found at (http://www.dcbar.org/for_lawyers/ethics/ 
legal_ethics/index.cfo1). The D.C. Circuit also has created a Committee on Admissions 
and Grievances, which is comprised of six members of the comt's bar. The court may 

1. D.C. Circuit forms are available at (http://www.cadc.uscourts.gov/internet/home.nsf/ 
conteot/Stub+-+AZ+Forms). 

http://www.cadc.uscourts.gov/internet/home.nsf
http://www.dcbar.org/for_lawyers/ethics
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refer to the committee, for investigation, hearing, and report, any allegation of professional 
misconduct by any member of the cou1t's bar. See H.B. § I.C.3.b. 

F. Rule Amendments. In the D.C. Circuit, readers can go to (http://www.cadc. 
uscourts.gov/internet/home.nsf/content/Court+Rules+and+Operating+Procedures) to see 
the current set of rules in effect, the date of the last amendment to those rules, any proposed 
amendments to the rules, general notices regarding the rules, and the court's Handbook of 
Practice and Internal Procedures. 

IV. The Appellate Court System 

A. Structure. The D.C. Circuit serves as an intermediate federal appellate court, 
which sits below the Supreme Court of the United States and reviews decisions of the 
U.S. District Court for the District of Columbia, as well as decisions of numerous federal 
administrative agencies. 

B. Jurisdiction. The historical evolution of the D.C. Circuit's jurisdiction dates 
back to the Judiciary Act of 1801 and John Adams's "midnight judges"; an entertaining 
account of that history can be found in a lecture by the current chief justice of the 
United States (given while be still sat on the D.C. Circuit). See John G. Roberts, Jr., 
What Makes the D.C. Circuit Different? A Historical View, 92 Va. L. Rev. 375 (2006). 
Today, the D.C. Circuit has exclusive jurisdiction to review many of the decisions taken 
by federal administrative agencies (including, for example, some decisions by the Federal 
Communications Commission, see 47 U.S.C. § 402(b), and the Environmental Protection 
Agency, see 42 U.S.C. § 7607(b)), and many other administrative law statutes (such as the 
National Labor Relations Act, see 29 U.S.C. § 160(f)) give aggrieved parties the option to 
petition for review in their home jurisdiction or the D.C. Circuit. Consequently, more than 
a third of the D.C. Circuit's docket is consumed by administrative law cases. See James C. 

Duff, Judicial Business of the United States Courts: 2010 Annual Report of the Director 
84 (Table B-1 ). Roughly 9 percent of the court's docket involves criminal appeals from the 
federal district court in the District of Columbia, and the remaining 56 percent of the court's 
cases are civil. Because the circuit does not have a prison within its boundaries, prisoner 
petitions traditionally made up a relatively small proportion of the D.C. Circuit's docket, 
see Robe1ts, supra, at 376, but the court's jurisdiction over cases involving detainees at 
Guantanamo Bay resulted in the number of such filings jumping dramatically in recent 
years, see Duff, supra, at 84 (Table B-1). 

C. Certification to Other Courts. 1n cases that turn on questions of D.C. law, the 
D.C. Circuit may certify a question to the D.C. Coutt of Appeals. See D.C. Code § 11-
723(a); see also, e.g., Sturdt,a v. Gov'tofthe United Arab Emirates, 281 F.3d 1287, 1303 
(D .C. Cir. 2002) (employing the procedure). The D.C. Circuit also may certify questions 
to courts in states that have adopted the Uniform Certification of Questions of Law Act. 

http://www.cadc
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See, e.g., Matusevitch v. Telniko.ff, 1998 U.S. App. LEXIS 10628 (D.C. Cir. May 5, 1998) 
(certifying a question to the Maryland Court ofAppeals). 

v. Commencing the Appeal 

A. Notice o,f"Appeal. To appeal as of right from an adverse judgment in the federal 
district court, counsel must file a notice of appeal with the clerk of the district court, at 
which time the fees for filing and docketing the appeal (cu1rently $455) must be paid to 

the district court clerk.2 See Fed. R. ~pp. P. 3(a)(l), (e); FAQ § II.A.2. The notice must 
state the court to which the appeal is taken, the ruling being appealed, and the party who is 
appealing. See Fed. R. App. P. 3(c)(l). Generally, the notice of appeal must be filed within 

30 days of the final judgment in civil cases or within IO days of final judgment in criminal 
cases, see Fed. R. App. P. 4(a)(i)(A), (b)(l)(A), but there are many exceptions; see H.B. 
§ lll.B .2 for full details and citations to the relevant tules. 

To seek review of agency action, counsel must file a petition for review with the 
clerk's office of the D.C. Circuit. The petition for review must identify the parties seeking 

review, name the agency as a respondent, and specify the order to be reviewed. See Fed. 
R. App. P. 15(a). The timing for filing a petition for review is dictated by the statute that 

. governs the relevant agency's proceedings. The fee for filing such a petition in the D.C. 
Circuit is $450 and must be paid to the clerk's office. See Fed. R. App. P. 15(e). Because 
many agency actions are potentially subject to review in multiple courts ofappeals, counsel 

seeking to ensure that a case is heard by the D.C. Circuit are advised to follow the procedure 
set out in 28 U .S.C. § 2 112(a). Under§ 2112(a), if petitions for review ofan order are filed 
in multiple circuits within 10 days after issuance of the agency order, the circuit to hear 
the case will be determined by random selection. Otherwise, the first to file rule applies. 
To ensure that a petition is included in.the random selection process, counsel must ensure 

not only that the petition is filed within the 10-day period, but also that a copy of the date­
stamped petition is provided to the agency within that period, as provided for in the relevant 
agency's rules. See, e.g., 47 C.F.R § l.13(a)(l) (setting forth the Federal Communications 
Commission's 1ules implementing§ 21 J2(a)). 

Appeals from the Tax Court are commenced by filing a notice of appeal with the clerk 

of the Tax Court in the District of Columbia. The notice may be filed by mail addressed to 
the clerk. The notice must identify the court to which the appeal is taken, the mling being 
appealed, and the party who is appealing. Generally, the notice must be filed within 90 
days after entry of the Tax Court's decision. See Fed. R. App. P. 13; H.B. § IJI.D. 

B. Docketing Statement. After docketing the appeal (see "Docketing the Appeal," 

infra), the clerk's office will issue a preliminary scheduling order, which generally gives 
the appellant 30 days to submit to the court and serve on all other parties (including 

2. The "Court of Appeals Miscellaneous Fee Schedule" (under the "About the Court"/"Court 
Fees" t<!,bS on the D.C. Circuit's webpage) fully explains the applicable fees . Counsel should also 
note that natural persons who qualified for in forma pauperis status in the district comt also 1~ay be 
able to obtain a waiver of fees under FRAP 24. See FAQ § U.A.2. 

https://Telniko.ff
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' intervenors and amici) the docketing statement. The docketing statement must be on a ';)t
j form furnished by the clerk's office and must include information about the type of case; J 
r the district court or agency case number; relevant dates; the order sought to be reviewed; f~ 

:,: related cases; relevant statutes; and counsel's name, address, and telephone number. See ifj 
,; D.C. Cir. R. 12(b). A copy of the judgment or ruling under review must be submitted with <~ 
i the docketing statement, as well as a preliminary statement of the issues for appeal and a };~

i transfcript status repforthrt. App_el;ants must attachfi tdo ~heCd_ocketing statement a(pdrovi~fional )ff 
i certi icate setting o the m1ormat1on spec1 1e m 1rcuit Rule 28(a)(l) i ent1 ymg la 
! parties, intervenors, and amici in the dist1ict court proceedings and in the D.C. Circuit), ;~I }iand a disclosure statement under Circuit Rule 26.1 (if required). See H.B. § IVA.3. For 

I cases involving review of administrative agency action, the docketing statement also must :'.11i include a brief statement justifying the appellant's or petitioner's standing. See H.B. J.;! 
~ § IV.B. A note ofcaution in petitioning for review of administrative action: the court will 

~ generally construe a docketing statement (and petition for review) that mentions only an ~¼I '.~iagency order denying reconsideration as a petition that seeks review only of that order, 
~ and not also the underlying agency order. The D.C. Circuit has dismissed a number of ;$1 
l appeals on the ground that the order denying reconsideration- which was the only order :,J 
f mentioned in the petition and docketing statement- is not subject to judicial review. See,
f e.g., Entravision Holdings, LLC v. FCC, 202 F.3d 311,3 13 (D.C. Cir. 2000). 

I
I C. Bonds and Stays. In _civil cases, the district court may require a bond or other 

security to cover the costs of an appeal. See H.B.§ III.B.l. A pmty may move to stay the 

i judgment under review, but the D.C. Circuit may condition such relief on the posting of a 

I 
bond or other security under FRAP 8(a)(2)(E), 8(b), and 18(b). The costs associated with 
such bonds fall within the purview of the district court, not the D .C. Circuit. See H.B. 
§ XIII.A.4. 

I D. Other Initial Documents. Appellees (along with any amici or intervenors) 
must file, within seven calendar days of service of the docketing statement, or upon filing 
a motion, response, or answer, whichever occurs first, any disclosure statement required i 
by Circuit Rule 26.l. See Fed. R. App. P. 26.l(b); D. C. Cir. R. 12(f). Any disclosmeI 

i statement required by Circuit Rule 26.1 must also accompany a motion to intervene, a 
written representation of consent to participate as amjcus curiae, and a motion for leave to 

I participate as amicus curiae. See D.C. Cir. R. 12(t) & 15(c)(6); H.B . § IV.A.3. 

E. Docketing of the Appeal In an appeal from the district court, the casei 
IT administrator in the clerk's office dockets the appeal upon receiving the preliminary record 

(which includes a copy of the notice of appeal and a certified copy of the district court 

I 
~ docket entries). See Fed. R. App. P. I 2(a). The case administrator then assigns a six­

digit number to the appeal and gives notice of the filing to all parties by issuing an.order 

scheduling certain submissions (including the docketing statement and initial submissions, 
procedural motions, and dispositive motions). The first two numbers coLTespond to the 
year in which the appeal or petition was filed, and the remaining four numbers con-espond 
to the type of case. The 1,000 series represents petitions for review of agency action; the 
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3,000 series represents criminal cases; the 5,000 series represents most other cases where 
the federal government is a party; and the 7,000 series represents most other civil appeals 
from the district court. See FAQ §§ II.A.4; II.B.l. At the time of docketing, the case 
administrator checks to see that the docketing fee has been paid and sends appropriate 
notic,e if it has not. See H.B. §§ IV.A-B. 

F. Intervention in Pending Appeals. In petitions to review administrative action, 
a party must file a motion for leave to intervene with service on all parties (unless the 
applicable statutes provides otherwise). The motion must contain a concise statement of 
the party's interest in the case and the grounds for intervention. In all cases (administrative 

or otherwise), a motion to intervene must be filed within 30 days of docketing and must 
be accompanied by a disclosure statement under Circuit Rule 26.1 (i f required). See H.B. 
§ VII.A. A useful point to note is that the D.C. Circuit will deem such a motion to be a 
motion to intervene in all cases before the comt involving the same agency action or order, 
including later filed cases, unless the moving party specifically advises otherwise, and an 
order granting such a motion has the effect of granting intervention in all such cases. See 

H.B. § III.E.3 . Because many cases seeking review of an agency action involve multiple 
petitions, a prospective intervenor can seek leave to intervene within 30 days of the filing 
of the latest timely petition for review, and thereby become an intervenor in all earlier filed 
petitions for review of the same order. 

VI. Record Composition and Transmittal 

A. Form ofRecord. For appeals from the district court, the record on appeal includes 
the original papers and exhibits filed in the district court; the transcript of proceedings, if 
any; and a certified copy of the docket entries prepared by the clerk of the district court. 
See Fed. R. App. P. lO(a). For petitions to review administrative decisions, the record on 
review consists of the order sought to be reviewed or enforced; the findings or report on 
which it is based; and the pleadings, evidence, and proceedings before the agency. See Fed. 
R. App. P. 16(a) . 

B. Requesting, Selecting, Compiling, and Transmitting the Record. The 
district court routinely transmits the preliminary record a few days after the notice of appeal 
is filed. The parties may correct errors or omissions in the record by stipulation. Disputes 
about the accuracy of the record must first be submitted to the district court. See H.B. 
§§ IV.A.1-2. 

Because of a lack of storage space, the record before the administrative agency is not 
transmitted to the D.C. Circuit at the time of docketing; only a certified index to the record 
is submitted by the agency. Any party to the proceeding may move that part or all of the 
record be transmitted to tlie court, or the court on its own may require transmission of the 
record. 
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C. Transcripts and Trial Exhibits. Within 10 days of filing t11e notice of appeal in 
a civil case, or entry of an order disposing of the last timely remaining motion as specified 
in Fed. R. App. P. 4(a)(4)(A), the appellant must order from the court reporter the parts 
of the transcript that the appellant considers necessary to dispose of the appeal. See Fed. 
R. App. P. lO(b)(l), (3). Counsel in criminal cases should be aware that the D.C. Circui t 
expedites criminal appeals, so the transcript in such cases should be requested as soon as 
possible. In cases where the defendant proceeded in form.a pauperis at trial, the federal 
district court requires appointed counsel to request the transcript at the same time as filing 
the notice of appeal. See H.B. § IV.A. 1. Unless the appellant orders the full n·anscript, 
the appellant must serve the appellee with a designation of the parts ordered, along with 
a statements of the issues presented on appeal. The appellee then has 10 days to file and 
serve a cross-designation of additional parts of the transcript. In all event<;, parties should 
include in the appendix only those portions of the transcript that are relevant to resolving 
the issues on appeal. Costs or sanctions may be imposed if a party includes unnecessary 
material in the appendix . See H.B. § IX.B. 

If a party wants an exhibit in the courtroom during oral argument before the D.C. 
Circuit, counsel must notify the court in writing at least five days before the argument and 
deliver the exhibit to the clerk's office. See H.B. § IV.A. 1. 

VII. Appellate Mediation or Conference Programs 

The D.C. Circuit's Appellate Mediation Program is described in Appendix III of the Ci.rcuit 
Rules. The program is available only for civil cases. Parties may request mediation by 
completing a confidential "Request to Enter Appellate Mediation"' form and submitting 
it to the clerk in duplicate. Such requests are not automatically granted but are given 
preference. The legal division of the clerk's office also screens eligible cases after 
dispositive motions have been filed. In making its screening decisions, the legal division's 
staff takes into consideration numerous factors, including the nature of the underlying 
dispute, the relationship of the issues on appeal to the underlying dispute, the availabi.lity 
of incentives to reach settlement or limit the issues on appeal, the susceptibility of these 
issues to mediation, the possibility of effectuating a resolution, the number of parties, and 
the number of related pending cases. 

Within 15 days of the selection of a case for mediation, counsel for both sides must 
submit position papers, not to exceed 10 pages each, to the mediator. (The court chooses 
mediators from a pool of senior members of the bar, academics from local law schools, 
and attorneys with experience mediating complex civil cases.) Position papers should 
outline the key fact5 and legal issues in the case and should inch.ide a statement of motions 
filed and their status. Position papers are not briefs, are not filed with the comt, and need 
not be served on the other party unless the mediator so directs. The mediator will set the 
date for the first mediation session, which is generally held at the court, and which must 
be held within the first 45 days after the case is selected for mediation. The mediator may 
schedule additional meetings or teleconferences, if necessary. The content of mediation 
discussions and proceedings, including any statement made 01· document prepared by any 
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party, attorney, or other participant, is privileged and shall not be clisclosed to the court. 
See H.B. § IV.D. 

VIII. Filing and Service Requirements 

A. Filing and E-filing. All cases initiated on and after September l, 2009, will be 

assigned to the court's Case Management/Electronic Case Files ("CM/ECF") system. See 
Administrative Order Regarcling Electronic Case Filing (filed May 15, 2009), <J[ l (available 
under the "CM/ECF Information" tab of the court 's website). Parties should be aware that 

case-initiating documents (such as petitions for permission to appeal and petitions for review 
of agency action) must be filed in paper form. Id. Almost all subsequent documents­
including briefs, motions, and petitions for rehearing-must be filed electronically. Id. 
Note, however, that clispositive motions and ce1tain procedural motions must be filed in 
both paper copy and electronically. Id. at<][ 6(B). Electronic documents are deemed "filed" 

on the date and time stated on the Notice of Docket Activity transmitted from the court 
to all registered CM/ECF users. Id. at 9I 5(C). Unless otherwise specified by court order, 
filings must be submitted before midnight eastern time to be considered timely filed that 
day. Id. 

B. Service. Registration as an ECF user constitutes consent to electronic service. 
See D.C. Cir. R. 25(c); Administrative Order Regarding Electronic Case Filing, supra, 
<J[ 2(D). A party who has not consented to electronic service must be served by an alternative 
method of service, in accordance with D.C. Cir. R. 25(c). See Administrative Order 
Regarding Electronic Case Filing, supra, ~[ 7. 

IX. · Motions 

A. Motions in General. Procedural motions must be filed within 30 days after 
docketing, and dispositive motions must be filed within 45 days of docketing; the specific 

due dates for both types of motions will be included in the clerk's initial scheduling 
order. See H.B. § VU.A (defining both types of motions). Motions should be formatted 
in accordance with FRAP 27(d)(l) and (2), and must comply with the same typeface rules 
that apply to briefs. See Fed. R. App. P. 27(d)(l)(E) (incorporating by reference Fed. R. 
App. P. 32(a)(5) and (6)); H.B . § VII.A; "Physical Requirements" for briefs, infra. Motions 
must include the contents specified in FRAP 27(a)(2) and cannot exceed 20 pages in length 

absent permission from the court. Any response (also not to exceed 20 pages) is due within 
10 days after service of the motion, and any reply is due within 7 days after service of the 
response. See Fed. R. App. P. 27(a)(3)- (4). 

Motions are processed in one of three ways, depending on the timing and nature of 

the relief sought. First, the clerk will handle routine procedural motions. See D.C. Cir. 
R. 27(e). Second, the legal division of the clerk's office will refer non-routine procedural 
motions and all dispositive motions to a special panel (which consists of two judges who 
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are assigned on a rotating basis throughout the year to consider and decide such motions), 
although this panel may refer motions to the merits panel. Third, after a case is assigned 
to a merits panel, all motions filed in the case are submitted to the panel. See H.B. § VILE. 
Note that emergency motions are processed differently. See "Emergency Motions," infra. 

B. Motion for Extension ofTime. Circuit Rule 27(h) establishes the requirements 
for seeking time extensions for motions, responses, and replies. Such motions must be 
filed five calendar days before the pleading is due. Counsel should be sure to indicate 

in the first paragraph when the motion, response, or reply is cmTently due. The opening 
paragraph also must state whether opposing counsel consents to the motion. See H.B. 
§ VII.A. If the motion otherwise complies with Circuit Rule 27 and the court does not act 
on the motion by the end of the second business day before the filing deadline, the deadline 
is automatically extended until the court rules on the motion. See D.C. Cir. R. 27(h)(4). 

C. Motion for Extension ofLength. The federal rules set page limits on motions, 
responses, and replies. See Fed. R. App. P. 27(d)(2) ; "Motions in General," supra. 
Requests to exceed those limits are disfavored-and will be granted "only for extraordinarily 
compelling reasons." D.C. Cir. R. 27(h)(3). The opening paragraph of a motion to exceed 
the specified page length must state whether opposing com1sel consents to the motion. See 
H.B. § VII.A 

D. 1l1otion to Stay Appeal. Application for a stay must first be made to the district 
court or agency whose order is being appealed, or the motion filed before the D.C. Circuit 
must explain why such relief was not sought. If the district court or agency dynies the 
relief requested, an application may then be made to the D.C. Circuit. A motion for a stay 
must describe any prior applications for relief and their outcome. The movant also must 
include a copy of the order or j udgment involved. See H.B. § VIII.A. The motion for stay 
must specifically discuss four factors: (1) the likelihood that the moving party will prevail 
on the merits; (2) the prospect of irreparable injury to the moving party ifreliefis withheld; 
(3) the possibility of substantial hann to other parties if relief is granted; and (4) the public 
interest. See, e.g., Washington Metro. Area Transit Comm'n v. Holiday Tours, Inc., 559 
F.2d 841 (D.C. Cir. 1977). 

E. Emergency Motions. Emergency motions a.re governed by Circuit Rules 8, 
18, and 27(t). In particular, counsel must make sure to file such motions at least seven 
calendar days before the date on which the court's action is necessary, or otherwise state 
why the emergency motion could not be filed sooner. The motion should also include, in a 
prominent place, a statement of the time exigencies involved. The motion for emergency 
relief must discuss the same four-factor test that applies to stay motions. See "Motions to 
Stay Appeal," supra. Emergency motions are referred immediately to a special panel or a 
me1its panel (if one already has been assigned). See H.B. § VIIl.A. 

F. Motions for Reconsideration. Within 10 days of entry of a motion-related 
order, any party may move for reconsideration, and the motion will be submitted to a special 
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panel or to the merits panel (if one already has been assigned). See H.B. §VII.C. If a pa1ty 
disagrees with the special panel's disposition of a motion, it may move for reconsideration 
by the same panel or by the full court. See H.B. § VII.D. The court rarely grants these 

motions. 

x. Briefing Schedule 

A. Rules and Scheduling Orders. Counsel should keep in mind that, unlike many 
other federal circuits, briefing schedules in the D.C. Circuit are not computed from the date 
on which the record is filed. Rather, under the court's Case Management Plan, briefing 
schedules are established by order from tJ1e clerk's office. Usually, the final brief is due at 
least 50 days before oral argument. See H.B.§ IX.A.I. In cases with 1Jumerous parties, the 
clerk's office will normally request that the various parties present it with proposals on an 
approp1iate briefing schedule and format. Although proposals to which all parties consent 
are likely to be approved, proposals that include over-length briefs or multiple briefs on one 
side of a case will be referred to a special panel. See "Motions in General," supra. 

B. Cross-Appeals. The first party to appeal is deemed the appellant, and if cross­
appeal notices are filed on the same day, the plaintiff is deemed the appellant (subject to 
modification by court order or the parties' agreement). See Fed. R. App. P. 28. l(b). Io 
cross-appeals, each appellant has the right to file two briefs, see Fed. R. App. P. 28. l(c) 
(1)- (4), the schedule for which will be established by the clerk's briefing order. 

C. Briefing with Deferred Records orAppendices. Briefing with a deferred joint 
appendix is common in the D.C. Circuit. The clerk's initial scheduling order generally 
directs the appellant or petitioner to file a deferred appendix statement, if any, along with 
the docketing statement and other initial submissions. Absent objection by the appellee 
or respondent, each party s_erves on the other parties (but not on the court) its designation 
of the proposed contents of the joint appendix at the time of filing that pa1ty's main brief. 
Once briefing is complete, the appellant or petitioner compiles the joint appendix based on 
the designation letters and files it in accordance with the briefing schedule issued by the 
court. See D.C. Cir. R. 30(c); H.B. § IX.B.3. In briefs filed before the filing of the defeITed­
appendix, all parties should include placeholders in their briefs for appendix citations (e.g., 
"(JA_ )"); after the appendix is filed, all parties will file "final briefs" that replace those 
placeholders with citations to the appendix pages. See "Physical Requirements," infra. 

XI. Brief Format and Citations 

A. Physical Requirements. The physical requirements for briefs are specified in 
, · FRAP 32(a). Briefs may use either a proportionally spaced or a monospaced font face and 

must be set in a plain, roman style, although italics and boldface may be used for emphasis. 
As a result of a recent change to D.C. Circuit local rules, a proportionally spaced font 
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face must be at least 14-point and must include serifs, but sans-serif type may be used in 
headings and captions. A monospaced font face may have no more than 10.5 characters per 
inch. Briefs roust be double-spaced and printed on one side of the page only. A principal 

brief is limited to 30 pages unless the brief complies with the type-volume limitation of 
14,000 words or uses a monospaced face and contains no more than 1,300 lines of text. See 
Fed. R. App. P. 32(a)(7). A reply brief is limited to half the type-volume of the principal 
brief or 15 pages. An intervenor's brief may not exceed 19 pages unless the brief complies 

with the type-volume limitation of 8,750 words or uses a monospaced face and contains 
no more than 813 lines of text. See D.C. Cir. R. 32(a)(2). These limits do not include the 
table of contents; table of citations ; statement with respect to oral argument; certificate of 

pruties, rulings, and related cases; the glossary; any addendum containing statutory mateiial, 
regulations, or evidence supporting the claim of standing; and certificates of service and 
compliance with type-volume limitations. But the page limits do include the summary of 
argument, footnotes, and citations. See H.B. § IX.A.7. 

T he cover of an appellant's principal brief must be blue; the cover of the appellee's 
brief is red; the cover of an intervenor's or amicus's brief must be green; the cover of 
a reply brief must be gray; and the cover of any supplemental brief must be tan. See 
Fed. R. App. P. 32(a)(2). The cover must state in all capital letters whether oral argument 

has been scheduled (and, if so, provide the date and the panel), or whether the brief is 
being submitted without oral argument. See D.C. Cir. R. 28(a)(8). In cases the clerk's 
office has designated as "Complex," the cover of the briefs should be marked "Complex." 
See H.B. § IX.A.6. Where the deferred joint appendix method is used, the briefs filed 
prior to the filing of the joint appendix should be labeled "INITIAL BRIEF" in the upper 

right-hand corner; the briefs filed after the filing of the joint appendix should be labeled 
"FINAL BRIEF" in the upper right-hand corner. It is normally acceptable, when adding 
joint appendix page numbers to prepare the final brief, to con-ect typographical errors and 
update citation formats. However, care should be taken in preparing both the initial and 
final brief to ensure that the creation of the final brief does not change pagination, as the 
judges will review th.e final briefs in preparation for argument, yet references in one brief to 

other briefs will be based on the pagination in the initial versions. The court prefers spiral 
binding for all briefs. See H.B. § IX.A.6. 

B. Citation Form Rules and Conventions. Citation requirements for briefs are 
set out in FRAP 32.l and D.C. Circuit Rule 32.l. Counsel must cite D.C. Circuit decisions 
to the Federal Reporter; state court decisions should be cited to the National Reporter 

System; and patties need not include parallel citations. All federal statutes must be cited 
by the current official code or its supplement or, if there is no cunent official code, to the 
current unofficial code or its supplement. All citations (to the record, cases, or otherwise) 
must refer to specific pages of the source; "Passim" or similar terms may not be used. The 
court prefers that substantive arguments not be made in footnotes; the use of footnotes 
should be mjnimized and reserved primarily for citations. See H.B. § IX.A.8 . 
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C. Citable Authorities. Parties may cite any authority, published or unpublished, 
for its res judicata, law of the case, or preclusive effect. The D.C. Circuit's unpublished 
dispositions entered on or after January 1, 2002, may be cited for precedential effect. Other 
federal courts ' unpublished dispositions entered on or after January 1, 2007, may be cited in 
accordance with FRAP 32. l. If an unpublished disposition is not available in an electronic 
database (such as Lexis or Westlaw), the party should include a copy of it as an addendum 
to its brief. See H.B. § IX.A.8. 

XII. Brief Contents 

A. Appellant's Brief The contents of the brief are governed by FRAP 28 and 32.1 
and D.C. Circuit Rules. 28 and 32.1. See also H.B. § IX.A.8. 

1. Certificate as to Parties, Rulings, and Related Cases. This section should appear 
inunediately inside the cover and before the table of contents. It should include all parties, 
intervenors, and amici who appeared before the district court or administrative agency, 
along with a disclosure statement under D.C. Circuit Rule 26.1 (if required). It should also 
identify the rnling(s) under review, including the date, name of the district court judge, the 
appendix citations for the ruling(s), and an official citation for the ruling(s) (if available). 

· The certificate also must identify "related cases," as defined in Circuit Rule 28(a)(l)(C), or 
state that there are none. 

2. Tables. This section should include a table of conten.ts with page numbers. It 
should also include separate tables of cases, statutes, and other authorities, with page 
numbers and either asterisks in the left margin to denote those authorities upon which the 
brief chiefly relies or a statement that there are none. The use of Passim is prohibited. 

3. Glossary. This section should include a glossary defining abbreviations and 
acronyms. See D.C. Cir. R. 28(a)(3). Even with a glossary, uncommon acronyms should 
be avoided. See Notice, Jan. 26, 2010. 

4. Jurisdictional Statement. This section should identify the basis of the D.C. 
Circuit's jurisdiction, as well as the jurisdictional basis for the district court's or agency's 
decision. 

5. Pertinent Statutes or Regulations. These should be reproduced prior to the issues 
presented. If the statutes or regulations are extensive, a party may instead reproduce them 
in the appendix. See D.C. Cir. R. 28(a)(5). 

6. Issues Presented. This section must identify the questions presented for the 
court's review. 

7. Statement of Facts. This section should include only relevant facts and references 
to the record. 

8. Summary of the Argument. This section should include a succinct and clear 
summary of the body of the brief and should not merely repeat the argument headings. 

https://conten.ts
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9. Standing. This section is necessary only in cases involving direct review of 
administrative agency action. In general, an appellant or petitioner whose standing is 
not self-evident from the administrative record must establish its standing by presenting 
arguments and evidence (including attaching any affidavits or other evidence) in its opening 
brief. See Sierra Club v. EPA, 292 F.3d 895, 900 (D.C. Cir. 2002); see also D.C. Cir. R. 
28(a)(7). There is no guarantee that the court will permit an appellant or petitioner to 
supplement its showing as to its standing in its reply brief, see, e.g. , Cmtys. Against Runway 
Expansion, Inc. v. l¾A, 355 F.3d 678, 685 (D.C. Cir. 2004), yet in other cases the court may 
request supplemental, post-argument submissions on the issue, see, e.g., American Library 
Ass'n v. FCC, 401 F.3d 489, 494-96 (D.C. Cir. 2005). 

10. Argument. This section should be preceded with a statement of the standard of 
review, and it should contain all of the party's contentions. The D.C. Circuit routinely 
applies the rule that arguments raised for the first time in a reply brief are waived. 

11. Conclusion or Prayer for Relief. This section should succinctly state the precise 
relief sought. 

12. Signature Block. If the brief is submitted electronically, a member of the court's 
bar should "sign" it by typing "/s/" before his or her name in the signature block. See 
Administrative Order Regarding Electronic Case Filing (filed May 15, 2009), <JI 3(A) 
(available under the "CM/ECF Information" tab of the court's website). 

B. Response and Reply-Briefs. The appellee's b1ief generally must contain the 
same contents listed above but may omit the jm:isdictional statement, the statement of the 
issues. the statement of the case, the statement of the facts. and the statement of the standard 
of review if the appellee is satisfied with the appellant's statement(s). See Fed. R. App. P. 
28(b). Reply briefs are governed by FRAP 28(c). 

C. Cross-Appeals. In cross-appeals, the appellant first files its principal brief (with 
the contents listed above). The appellee then fi les its principal brief, which includes both 
a response to the appellant's brief and the appellee's cross-appeal. (Because the appellee's 
principal brief serves two purposes, its length limits are slightly more generous; it may 
include 35 pages or 16,500 words.) The appellant then may file a response to the appellee's 
cross-appeal. (The appellant's response brief is limited to 30 pages or 14,000 words.) 
Finally, the appellee may file a reply b1ief, lim_ited to 15 pages or 7,000 words. See Fed. R. 
App. P. 28.1; D .C. Cir. R. 28.1; H.B. § XJII.A.3. 

XIII. Appendices and Excerpts of Record 

A. Process for Compiling. The appeJlant or petitioner bears the burden (financially 
and logistically) of compiling the appendix . If the deferred joint appendix method is not 
used, and if the parties cannot agree on the contents of the appendix, then within 14 days 
after the record is filed, the appellant must serve on the appellee a designation of the parts 
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of the record that the appellant wants to include. The appellee then has 14 days to designate 
additional pa1ts of the record for inclusion in the appendix. See H.B. § IX.B.2; "Briefing 
with Deferred Records or Appendices," supra. 

B. Filing Procedures. Appellant must file eight paper copies of the appendix 
(seven if the appendix is filed electronically) and serve one paper copy on each separately 
represented party. See H.B. §§ IX.B.4-5. An appellant appearing in forma pauperis, 
however, need not file an appendix and may file only the relevant transcript pages. See 
H.B. § IX.B.6. 

C. Content and Format. Unlike the brief, the appendix may be photocopied on 
both sides of each page. lf it is reproduced apart from the appellant's or petitioner's brief, 
it should have a white cover. See H.B. § IX.B.4. 

XIV. Amicus Curiae Practice 

A. Participation as ofRight or by Motion. An amicus curiae brief may be filed 
only by consent of the parties or leave of the court. A motion for leave to file an amicus 
brief must set for th the movant's interest, the reason why briefing is desirable, and why 
the matters asserted are relevant to the court's disposition of the case. See Fed. R. App. P. 
29(b); H.B.§ IX.A.4. 

B. Timing. An amicus ~rief must be filed "no later than 7 days after the principal 
brief of the party being supported is filed"; if an amicus supports neither party, its brief is 
due "no later than 7 days aftei: the appellant's or petitioner's principal brief is tilecl." Fed. 
R. App. P. 29(e). The clerk's.briefing schedule, however, may alter those deadlines. To 

"enable the comt to accommodate amici briefs in setting the briefing format and schedule 
in each case," H.B.§ IX.A.4, the court "encourages" individuals to file motions for leave or 
representations of consent to participate as amici "as promptly as practicable after the case 
is docketed in this court," D.C. Cir. R. 29(b). As of December 1, 2010, the D.C. Circuit no 
longer requires amici to file motions for leave to participate within 60 days of docketing. 

C. Content and Format. An amicus is limited to one-half the maximum length 
authorized for a party's principal brief. Fed. R. App. P. 29(d); D.C. Cir. R. 32(a)(3). All 
amici on one side must file a single brief to the extent practicable. D .C. Cir. R. 29(d); H.B. 
§ IX.A.4. If amici on one side seek to file multiple briefs, they must file a motion with the 
court explaining why; "[g]rounds that are not acceptable as reasons for filing a separate 
brief include representations that the issues presented require greater length than allowed 
under the rules, that counsel cannot coordinate filing a single brief because of geographical 
dispersion, or that separate presentations were permitted in the proceedings below." H.B. 
§ IX.A.4. An amicus must disclose whether a party authored or funded the brief in whole 
or in part. Fed. R. App. P. 29(c) . 
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D. Responses to Amicus Briefs. Parties are expected to respond to amici in their 
regularly scheduled briefs. See Notes ofAdvisory Committee on 1998 Amendment to Fed. 
R. App. P. 29(e). 

XV. Supplemental Authorities 

A. Submission as of Right or by Motion. When pertinent and significant 
authorities come to a party's attention after briefing or oral argument but before decision, a 
party may promptly advise the clerk by writing a letter pursuant to FRAP 28(j). 

B. Timing and Consideration by Court. A letter submitted under FRAP 28(j) 
should be submitted "promptly" after discovery of the snpplemental authority. 

C. Content and Format. Rule 28(j) letters are limited to 350 words, and they must 
be submitted with an original and four copies to the court, along with copies to all other 
parties. See D.C. Cir. R. 28(£). The letter must state the reasons for the supplemental 
citations (including legal argument, if necessary) and must include references to pages of 
the party's brief or citations to points argued orally. See Fed. R. App. P. 28(j); Notes of 
Advisory Committee on 2002 Amendment to Fed. R. App. P. 28(j). Other paLties may file 
a response, but it must be similarly limited and served. 

XVI. Oral Argument 

A. Argument as ofRight or by Motion; Waiver. Although FRAP 34(a)(l) states 
that "[a]ny party may file . .. a statement explaining why oral argument should, or need 
not, be permitted," such statements are not commonly included in briefs in the D.C. Circuit. 
A party that does not file a brief may not present oral argument without permission from 
the court. See D.C. Cir. R. 34(f). Dming the 12-month period ending on September 30, 
2010, the cou1t decided 44 percent of its cases after oral argument and 56 percent after 
submission on the briefs. See James C. Duff, Judicial Business ofthe United States Courts: 
2010 Annual Report of the Director 44 (Table S-1). 

B. Procedures for Granting and Calendaring Oral Argument. Currently, the 
clerk calendars a case for oral argument shortly before or shortly after briefing is completed. 
The order scheduling a case for argument will also identify the judges on the panel. One 
panel member serves as the screening judge, determines the amount of argument time, and 
may set a pa1ticular format for oral argument. The D.C. Circuit typically sets arguments 
for 10 or 15 minutes per side, although in cases designated as Complex, the screening 
judge will set 30 minutes or more per side, as the panel hearing a Complex cases hears only 
that case on the argument day. See H.B. § XI.C.l. When the court allocates 15 minutes 
or fewer per side, only one counsel per side is permitted absent an order from the court; 
because the time allocation order is often released two weeks (or less) before argument, 
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parties may (and often do) file a motion seeking leave to share argument time before the 
allocation order is released. When the court allocates more than 15 minutes per side, two 
counsel may argue per side without the need to seek leave of the court, and may share time 
as they see fit. See D.C. Cir. R. 34(d); H.B.§ XI.D. 

The parties also may agree to enter the "stand-by pool," which allows the case to be 
used as a replacement for a case removed from the argument calendar. See H.B. § X.E.4 
(listing requirements for entering the stand-by pool). 

A case that has been set for oral argument may be removed from the argument calendar 
by unanimous decision of the panel and be submitted without oral argument pursuant to 
Circuit Rule 34(j). If that happens, counsel have 10 calendar days to move for restoration 
of the case to the oral argument calendar; such motions, however, are rarely granted. H.B. 

§ XI.C.l. 
The median interval between completion of briefing and oral argument in the D.C. 

Circuit is 3.0 months, see Duff, supra, at 105 (Table B-4), though that number is probably 
skewed somewhat by the fact that the court normally does not hear oral arguments between 
the end of May and beginning of September, see H.B. § X. 

C. Identification of Panel Members. In civil c_ases, the D.C. Circuit ordinarily 
discloses the identity of panel members in the order setting the case for oral argument. In 
criminal cases, the court does not decide whether to schedule the case for oral argument 
until after receiving the appellant's opening brief, and the panel generaUy will not be 
disclosed until after both parties have filed their briefs. See H.B. § 11.B.8.a. When the 
Supreme Court remands a case to the D.C. Circuit, the clerk assigns it to the original panel 
that previously considered it. See H.B. § X.E.3. 

D. The Day ofArgument . .Counsel must arrive at the courtroom at least 20 minutes 
before the start ofargument for the day. Counsel may call the clerk's office in the afternoon 
of the day before argument to find out the order in which the cases will be heard (such 
information will also appear on the court's website and will be posted outside the coUitroom 
on the day of argument). Facing the bench, counsel for the appellant or petitioner sits to the 
right of the lectern, and counsel for the appellee or respondent sits on the left. The lectern 
has three lights (green, yellow, and red)- when counsel begins his or her argument, the 
green light will come on; when counsel has two minutes remaining, the yellow light will 
come on; and when counsel's time has expired, the red light will come on. Counsel for the 
appellant or petitioner must inform the courtroom deputy clerk whether he or she wishes to 
reserve time for rebuttal because the deputy clerk will use that information to calibrate the 
lights on the lectern. However, the judges are active questioners and often continue asking 
questions after the red light has come on, which will reduce (or eliminate) the time counsel 

sought to reserve for rebuttal; in such circumstances, the presiding judge will often grant 
counsel for the appellant or petitioner one or two additional minutes of rebuttal time. 
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XVII. Decisions 

A. Internal Procedures for Disposing of Cases. After oral argument, the court 
typically holds a conference to discuss the day's cases. At the conference, the judges reach 
agreement over the form and substance of the cou1t's judgment. The most-senior judge 
in the majority then assigns the responsibility for writing an opinion. See H.B. § XII.B. 
Opinions that are to be published are circulated among all the j udges on the court for at 
least two weeks before they are released publicly. The median time interval between oral 
argument and the court's decision is 2.6 months. See James C. Duff, Judicial Business of 
the United States Courts: 2010 Annual Report ofthe Director 105 (Table B-4). 

B. Draft Decisions. The D.C. Circuit does not issue draft decisions. 

C. Published or Unpublished Opinions. Although certain decisions are not 
published, all unsealed judgments and memoranda are available to the public upon proper 
application to the clerk's office, and those issued since June 2000 are posted on the comt's 
website. See H.B. § XII.E. Published opinions are released on Tuesdays and F1idays, 
normally at (or shortly after) 10:00 a.m. The clerk's office will call counsel who argued 
a case between 9:20 a.m. and 10:00 a.m. on a day when the opinion is to be released to 
inform counsel that the opinion will be released that rooming. Notification of the release 
of the opinion will also be transmitted via the ECF system. 

XVIII. Motions for Rehearing and Rehearing En Banc 

A. Grounds. There are two ways to seek reconsideration of a panel's opinion- a 
petition for rehearing by the panel or a petition for rehearing en bane. The grounds and 
rules for filing petitions for rehearing and reheating en bane are set forth in FRAP 35 
and D.C. Circuit Rule 35. Either petition must begin with a statement that either (i) the 
panel's opinion conflicts with a decision of the U.S. Supreme Court or of the comt to 
which the petition is addressed (with citation to the conflicting case(s)), or (ii) the panel's 
opinion implicates one or more questions of exceptional importance, each of which must 
be concisely stated. 

B. Briefing. A party may simultaneously submit petitions for panel rehearing and 
rehearing en bane, but when doing so, should include them in the same document. Regardless 
of whether the party seeks rehearing by the panel, en bane, or both, the petition may not 
exceed 15 pages in length, and it must comply with the typeface and other formatting 
requirements of FRAP 27(d)(l). See H.B. § Xlll.B.l. The petition must be filed within 
30 days after entry of judgment if the United States is not a party (which is longer than the 
14-day period provided for in the Federal Rules of Appellate Procedure) or 45 days after 
entry of judgment if the United States (or an officer or agency thereof) is a party. See D.C. 
Cir. R. 35(a). The content of both petitions are governed by FRAP 35, along with D.C. 
Circuit Rule 35. The court's rnles do not provide a right of reply for either petition, except 



UNITED S TATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT 297 

by invitation of the court. Petitions in either category are very rarely granted, and it is even 
more rare that the court will grant a petition for rehearing without first inviting a response. 
When filing a petition for rehearing by the panel, counsel must include the original and 
four copies; when filing a petition for rehearing en bane (whether or not combined with a 
petition for panel rehearing), counsel must include the original and 19 copies. See H.B. 
§ XlllB.l-2. 

XIX. Costs and Attorneys' Fees 

A. Taxable Costs. Costs, when requested, are usually charged to the losing party. 
Counsel has 14 days after entry of judgment to calculate allowable costs (which are set 
forth in D.C. Circuit Rule 39(a)) and serve an itemized list of costs on opposing counsel. 
Forms for itemizing costs are available from the clerk's office or the D.C. Circuit website. 
The clerk's office will review the bill, along with any objections filed by opposing counsel, 
and prepare a statement for inclusion in the mandate. If a party is ordered to pay costs, the 
matter is effectively terminated in the D.C. Circuit; any further disputes (regarding, e.g., 
enforcement) must be handled in the district court. See H.B.§ XIII.A.4 . 

.B. Other Recoverable Expenses. Only the costs set forth in D.C. Circuit Rule 
39(a) are recoverable. 

C. Attorneys' Fees. Absent an independent statutory or contractual basis, attorneys' 
fees are not awarded by the D.C. Circuit, save for exceptional circumstances where sanctions 
are appropriate. See H.B. § IX.A.1. 

D. Objections and Replies. Losing counsel may object to winning counsel's 
itemized costs. See "Taxable Costs," supra; H.B.§ Xlll.A.4. 

XX. Further Appellate Review in Multi-Level Systems 

The only level of review beyond the D.C. Circuit is the Supreme Court of the United States. 
See chapter 1 of this Book. A petition for a writ of certiora1i must be filed within 90 days 
of the entry of judgment by the D.C. Circuit or the denial of a petition for rehearing, if 
rehearing is sought. Counsel should remember that the judgment is entered on the day of 
the court's decision-not when the mandate issues. See H.B. § XllI.C. In 2010, where the 
losing party in the D.C. Circuit petitioned for certiorari in the Supreme Court, they were 
successful less than 1 percent of the time. See James C. Duff, Judicial Business of the 
United States Courts: 2008 Annual Report ofthe Director 93 (Table B-2). 



298 CHAPTER 13 

XXI. Mandate 

A. Procedure for Issuance. The court will enter its judgment in a case on the 
same date its decision is issued. Ordinarily, the clerk's office will issue a ce1tified copy of 
that judgment in lieu of a formal mandate seven calendar days after the peiiod for seeking 
rehearing has expired or a petition for rehearing has been decided. The court, however, 
retains discretion to direct immediate issuance of i ts mandate in an appropriate case, and 
any pa1ty may move at any tjme for expedited issuance of the mandate upon a showing of 
good cause. See H.B.§ XIII.A.2. 

B. Stay or Recall of Mandate. A party may move to stay the mandate for good 
cause shown. Unless the opposing side does not object to a stay, the court will wait for 
10 days to allow the opposing side to file a response. Subject to these limitations, the clerk 
has authority to grant unopposed motions for stays for a period of up to 90 days. The clerk 
also may refer the motion to the panel that decided the case. If the court grants a stay, and 
the party who obtained a stay then files a petition for a writ of certioraii, that party should 
notify the clerk in writing; the stay will then remain in effect until the Supreme Court's 
final disposition. See H.B. § XIII.A.2. 



Andy Oldham 

From: Andy Oldham 

Sent: Thursday, June 08, 2017 3:14 PM 

To: Berry, Jonathan (OLP) 

Subject: Updated SJQ 

Attachments: 2017 06 08 SJC Questionnaire ASO.docx 

Jon-

Great to talk with you today. Here's an updated SJQthat incorporates our discussion. 

Best, Andy 

Oldham; 0101 



Andy Oldham 

From: Andy Oldham 

Sent: Thursday, June 15, 2017 1:13 PM 

To: Berry, Jonathan (OLP) 

Subject: SJQ Questionnaire 

Att.achments: 2017 06 15 SJC Questionnaire ASO.docx 

Please see attached. Best, Andy 

Oldham; 0130 



Andy Oldham 

From: Andy Oldham 

Sent: Wednesday, July OS, 2017 1:04 PM 

To: Berry, Jonathan (OLP) 

Subject: Confidential questionnaire 

Attachments: Confidential Questionnaire ASO.docx 

(b) (5) . But in the meantime, here's the 
confidential questionnaire. 

Best, Andy 

Oldham; 0159 



Andy Oldham 

From: Andy Oldham 

Sent: Thursday, July 6, 2017 7:51 PM 

To: Berry, Jonathan {OLP) 

Subject: Re: Confidential questionnaire 

Attachments: 11-889 _pet_amcu_texas.authcheckdam.pdf; 12-246_resp.authcheckdam.pdf; 12-
1146_pet_state.authcheckdam.pdf; 12-1146_reply_state_pet.authcheckdam.pdf; 
12-118212-1183_resp_sl.authcheckdam.pdf; SCOTUS-brief.pdf; 2017 07 06 SJC 
Questionnaire ASO.docx 

to help. 

Thank you again. Andy 

On Thu, Jul 6, 2017 at 10:37 AM, Berry, Jonathan (OLP) <Jonathan.Beny@usdoj.gov> wrote; 

From: Andy Oldham [mailto (b) (6) 

Sent: Wednesday, July 5, 2017 9:01 PM 
To: Berry, Jonathan (OLP) <iberry@imd.usdoi.gov> 
Subject: Re: Confidential questionnaire 

(b) (5) . So we are good to go. 

On Wed, Jul S, 2017 at 12:03 PM Andy Oldham (b)(6) > wrote: 

mailto:iberry@imd.usdoi.gov
mailto:Jonathan.Beny@usdoj.gov
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INTEREST OF AMICUS CURIAE  

Petitioner Ta  r  Distr  aant  Regional  Water  ict,  
political  subdivision  of  the  State  of  Texas,  is  
r  supplying  water  ly  two  millionesponsible  for  to  near  
people  in  Nor  al  Texas,  one  of  the  fastestth  Centr  
gr  oductive  r  y.owing  and  most  pr  egions  of  the  countr  
Ta  r  tain waterant has identified cer  within Oklahoma  
as  the  most pr  sour for  ractical  ce  supplying the  egion’s  

immediate  and  long-ter  Br at  15.m  needs.  See Pet’r  .  

Cr  ights  to  .  .  use”  thatitically,  Texas  has  “equal  r  .  
water under Section  5.05(b)(1)  of  the  Red  River  
Compact, an inter  ovedbyCongrstate compactappr  ess.  
1JA  at  25.  By  upholding  Oklahoma’s  protectionist  
water  mitting  laws,  however  cuit-per  ,  the  Tenth  Cir  
thwar  ant’s  ability  to  obtain  any  water omted  Ta  r  fr  
within  the  Oklahoma  por  Basin.tion  of the  Red  River  
Texas  has  a  substantial  inter  ing  that  itsest  in  ensur  
residents  have  access  shar of that  waterto  their  e  .  

SUMMARY OF ARGUMENT  

The  Red River Compact gr  a r  useants  Texas  ight to  
a  fixed  percentage  of  water from  within  Reach  II,  
Subbasin  5  of  the  Red  River Basin,  a  geographically  
defined ar  that tr  ses  ts  ofOklahoma,  Texas,ea  aver  par  
and  Ar  Nonetheless,  the  Tenth  cuitkansas.  Cir  
concludedthatOklahomamayapplyits discr  yiminator  
laws  to  event  user  like  Ta  r  frpr  Texas  s  ant  om  
acquir  tion  of  Texas’s  sharing  any  por  e of Subbasin  5  
water from  within  the  physical  iesboundar  of  
Oklahoma  even ifthatwater  omcannotbe accessedfr  
inside  Texas’s  bor  .der  

Relying  upon  a  presumption  against  the  implied  
pr  cuitdetereemptionofstate laws, theTenthCir  mined  
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2  

thatSection5.05(b)(1) oftheCompact couldbe squared  
with  Oklahoma’s  challenged  statutes  by  na  rowly  
constr  y  State’s  “equal  ights  to  theuing  each  Signator  r  
use  of”  to  include  only  water omSubbasin  5  water  fr  
within  each  State’s  own  physical  boundar  Theies.  
Tenth Cir  use  esumption to inter et thecuit’s  ofthe  pr  pr  
Compactwasmisplacedandpr  ationaleejudicial.  The r  
under  the  esumption  against  impliedlying  pr  
preemption  that  Congr  feress  does  not  lightly  inter  e  
with  the  States’  ability  to  enact  and  enforce  their own  
laws  is  inapposite  her  e  the  federe,  wher  al  law  at  
issue  is  an  inter  was  negotiated  bystate  compact  that  
sever  esumptional States  themselves.  Applying the  pr  
was  par  ly  inappr  iate  because  the  Compactticular  opr  
sets  for  y  States’  specific  intent  toth  the  Signator  
preempt  any  state  laws  that  conflict  with  water  
appor  eement.tionments  made  in  the  agr  

Under a  pr  “plain  teroper  ms”  analysis  of  Section  
5.05(b)(1)  of  the  Compact,  and  especially  when  
compared to other sections  ofthe agreement,  it is clear  
thatTexas (andeachSignatoryState) is entitled to use  
up  to  25%  of  Subbasin  5  water without  r  ence  toefer  
state borders.  The Compact,  ther  e,  prefor  ovides Texas  
with  the  r  e of Subbasin  5 wateright  to  obtain  its  shar  
fr  tion  of the  subbasin  that  sits  within  theom  that  por  
physical  boundar  At  a  minimum,ies  of  Oklahoma.  
Oklahoma  cannot  pr  user fr  accessingevent  Texas  s  om  
the  State’s  share  of  Subbasin  5  water from  within  
Oklahoma ifthatwater cannot be obtained from inside  
the  Texas  tion  of  the  subbasin,  which  liespor  
downstr  fr  Oklahoma.eam  om  
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Instead  of  pr  e  ofoviding  access  to  Texas’s  shar  
Subbasin5water  , Oklahomaenactedaser, however  ies  
of laws  that  effectively pr  s likeevent  out-of-state  user  
Ta  r  om  appr  iating  any  water from  withinant  fr  opr  
Oklahoma.  The  Cour  evert  should  r  se  the  Tenth  
Cir  e  that  Oklahoma  may  notcuit’s  judgment  to  ensur  
escape  its  compact  obligations  and  deprive  Texas  
users of the  water  ar entitled to  use  under thethey  e  
cover ofOklahoma’s  statutes.  

ARGUMENT  

TEXAS’S  “EQUAL  RIGHT[]  TO  THE  USE  OF”  A  FIXED  

PERCENTAGE OF WATER LOCATED WITHIN REACH II,  
SUBBASIN 5 OF THE RED RIVER COMPACT PREEMPTS  

OKLAHOMA’S PROTECTIONIST WATER LAWS.  

For near  y,  the  States  have  negotiatedly  a  centur  
compacts  to  gover  ol  of  intern  the  use  and  contr  state  
waters  in  the  arid  West.  ess’s  apprWith  Congr  oval,  
such  compacts  become  feder  law,  sedingal  super  

inconsistent  state  laws,  Del.  River Joint Toll Bridge  

Comm’n v. Colburn,  310  U.S.  419,  433-34  (1940),  and  
other preexisting  state-gr  water ranted  ights,  

Hinderliderv. LaPlataRiver& CherryCreek DitchCo.,  
304  U.S.  92,  106  (1938).  

Compacts, ther  e, enable States to planfor  eefor  futur  
demand  with  cer  will  be  availabletainty  that  water  
when the needarises  i  respective ofcompeting claims  

or  interbased  upon  priority  other  ests.  See Montana v.  

Wyoming,  131  S.  Ct.  1765,  1779  (2011)  (Compacts  may  
be  used  “to  guarantee  [States]  a  set  quantity  ofwater .  

.  .  .”);  see also Sporhase v. Nebraska ex rel. Douglas,  458  
U.S.  941,  960 n.20 (1982) (“[T]his Cour  agedthas encour  
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4  

States  to  resolve  their water disputes  through  
inter  compacts  ather than  by  equitable  state  r  
apportionment  adjudication.”)  (citation  omitted).1  

The  Red  River Compact  is  one  such  compact  joined  
by  the  States  of Arkansas,  Louisiana,  Oklahoma,  and  
Texas.  One  ofits  “pr  poses”  is  “[t]o  pr  aincipal pur  ovide  
basis  for state  .  .  .  planning  and  action  by  tainingascer  
and  identifying  each  state’s  shar  state  e  in  the  inter  
water of  the  Red  River  tionment  Basin  and  the  appor  
ther  Whether  eof.”  1JA  at  9-10  (Compact,  §  1.01(e)).  
those  appor  and  ther  etionments  conflict  with  efor  
pr  Oklahoma’s  water  mitting  eempt  challenged  -per  

laws  r  es  inter etation  of  the  Compact.  Cf.equir  pr  

Hinderlider,  304  U.S.  at  110-11  (Cour  mine  t  may  deter  
the  effect  of  an  inter  e  the  state  compact  even  wher  
contracting  States  ar not  par  e  ties  to  the  suit).  

A.  An  Interstate  Compact  Must  Be  Read  
According  to  Its  Plain  Terms  Not  with  a  
Presumption  Against  Preemption  of  
Conflicting State Laws.  

1.  While  an  inter  compact  oved  by  state  appr  

Congr  is  feder  449 U.S.  433,  ess  al law,  Cuyler v. Adams,  
440 (1981),  it is  also  a  act that is  constr  type  ofcontr  ued  

according  to  ordinar  inciples  of contr  y  pr  act  law,  Texas  

v. New Mexico,  482  U.S.  124,  128  (1987).  The  pr  yimar  
goal  of  contr  pr  act  inter etation  is  to  effectuate  the  

1.  Despite best intentions, themer  statee existence ofan inter  
water compact  does  not  for  teclose  the  possibility  that  the  Cour  
maybe r  ed to inter et its language to  esolve adispute that  equir  pr  r  
ar  .  v. New Mexico,ises  between  the  compacting  States.  Cf Texas  

462  U.S.  554,  568  (1983).  
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contr  ties’  intent.  See Schneider Moving &acting  par  

Storage Co.  v.  Robbins,  466  U.S.  364,  370-71  (1984).  
That  is  accomplished  by  adher  cing  theing  to  and  enfor  

“plain  ter  act.ms”  of the  contr  Montana,  131  S.  Ct.  at  

1779;  see also New Jersey v.  Delaware,  552  U.S.  597,  
615-16  (2008)  (“Inter  eaties,  arstate  compacts,  like  tr  e  
pr  eful  consideresumed  to  be  ‘the  subject  of  car  ation  
befor they  e  ed into,  and  e  awn  sonse  ar enter  ar dr  by per  
competent  to  expr  meaning,  and  to  choose  aptess  their  
wor  poses  of  the  highds  in  which  to  embody  the  pur  

contr  ties.’”) (quoting Rocca v. Thompson,acting par  223  
U.S.  317,  332  (1912)).  

FacedwithTa  r  emacyClausechallenge toant’s Supr  
Oklahoma’s  water  mitting  the  Tenth-per  statutes,  
Cir  egar  dinal  tools  of  compactcuit  disr  ded  these  car  
constr  pruction  and  instead  inter eted  the  Red  River  
Compact  under the  distor  esumptionting  effect  of a  “pr  

against  implied  conflict  preemption.”  See Pet.  App.  at  
34-35,  40-41,  43.  

2.  The Supr  ovides that “the Laws ofemacyClause pr  
the  United States  . . .  eme  Law  of theshall  be  the  supr  
Land  .  .  .  any  Thing  in  the  Constitution  or Laws  ofany  
State  to  the  Contr y  notwithstanding.”  U.S.  CONST.ar  
art.  VI,  cl.  2.  Consistent with the plain command ofthe  
Supr  alemacyClause,  state laws that conflict with feder  

law  are  “‘without  effect.’”  Altria Group, Inc. v. Good,  

555  U.S.  70,  76 (2008)  (quoting Maryland v. Louisiana,  
451  U.S.  725,  746  (1981)).  

State  laws  may  be  pr  ce  of  theeempted  by  for  
Supr  ough  expremacy  Clause  thr  ess  language  in  a  
congr  ising  fressional  statute,  by  implication  ar  om  the  



Oldham; 0174




      

        


         


       

       


         

        


        


         

   


      

     

         


          

          


       


      

          


       


        

        


        


         
        

        

          


         

      


        

        


        

      


r

6  

br  al  enactments  occupying  a  pareadth  of  feder  ticular  
legislative field,  or by implication based upon an actual  

conflict  with feder  v.  Friction Prods.al  law.  Kurns  R.R.  

Corp.,  132  S.  Ct.  1261,  1265-66  (2012)  (citations  
omitted).  Conflict  pr  s  in  cases  whereemption  occur  e  
compliancewith both federal andstate law is a physical  
impossibility  and in  those  instances  in  which  state  law  
stands  as  obstacle  to  the  accomplishment  of federan  al  

objectives.  Arizona v.  nitedU  States,  132  S.  Ct.  2492,  
2501  (2012)  (citations  omitted).  

Although  the  Cour  esumptiont  has  employed  a  pr  
against  implied  conflict  pr  under whicheemption,  
feder  ued  to  avoid  a  conflict  with  stateal  law  is  constr  

law to the extent possible,  see, e.g., Wyeth v. Levine,  555  
U.S.  555,  565  (2009),  the  Court  also  has  held  that  the  
pr  presumption  should  not  be  used  to  inter et  the  

“substantive  (as  opposed  to  pr  ofe-emptive)  meaning”  
feder  e  is  no  doubt  that  the  law  isal  law  when  ther  

intended  to  preempt  state  laws,  Smiley  v.  Citibank  

(S.D.), N.A., 517 U.S.  735, 743-44 (1996) (the “meaning”  
of  a  feder  a  ate  question  fral  statute  is  separ  om  

“whether”  it  is  pr  oreemptive)  (emphasis  in  iginal).  See  

also Cuomo v. Clearing House Ass’n, 557 U.S.  519,  555-
56 (2009) (Thomas, J., concu  r  tanddissentinging inpar  
in  par  y  constr  ifyt) (The  act  of statutor  uction  “may  clar  
the  pr  al law  . . .”).e-emptive  scope  of enacted feder  .  

Mor r  v. Mensing,  131  S.  Ct.e  ecently,  in PLIVA, Inc.  
2567 (2011), theCourt expresseduncer  egartaintyr  ding  

the continuingvitalityofthe presumption.  Compare id.  
at  2580  (Thomas,  J.,  plur  ts  “should  notality  op.)  (Cour  
str  econcile  federain  to  find  ways  to  r  al  law  with  
seemingly  conflicting  state  law,”  but  should  instead  
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“look  no  further than  the  or  y meaning  of feder  dinar  al  
law”  without  “distor  al  law  to  accommodate  t[ing]  feder  
conflicting  state  nal  quotation  ks  law.”)  (inter  mar  

omitted),  with id.  ,  J.  dissenting)  at  2583  (Sotomayor  
(“[A]  plur  t  tosses  aside  our epeated  ality  of  the  Cour  r  
admonition that courts shouldhesitate to conclude that  
Congr  e-empt  state  laws  gover  ess  intended  to  pr  ning  
health  and  safety.”).  

3.  Despite any linger  tainty over  oper  inguncer  the pr  
tool ofconstruction for inter etingfederpr  al statutes and  
r  eemption  case,  the  egulations  in  a  typical  conflict-pr  
pr  eemption  should  not have  been  esumption  against  pr  
applied  her  e  the  feder  e,  wher  al  law  at  issue  is  an  
interstate  compact.  

The  Cour  esumption  out  of  “r  t  utilizes  the  pr  espect  
for the  States  as  ‘independent  eigns  in our  al  sover  feder  
system,’”  under the  assumption  that Congr  does  not  ess  
“‘cavalier  ity  to  ly’”  act  to  eliminate  the  States’  author  

enact  and  enfor  own  laws.  Wyeth,  555  U.S.  at  ce  their  

565  n.3  (quoting  Medtronic, Inc. v. Lohr,  518  U.S.  470,  
485 (1996)).  Accordingly,  it  makes  little  sense  to  apply  
the  pr  pr  an  interstate  esumption  when  inter eting  
compact that  was  afted,  and  executed by  negotiated,  dr  
a  group  of  States  at  least  when  the  Court  is  tasked  
with  deter  the  compact  conflicts  with  mining  whether  
one  of the  par  laws.  ty  State’s  own  

Employing  the  pr  s  one  esumption  effectively  favor  
State’s  inter etation  of the  compact  the  objective  pr  over  
meaning  of  its  ter  n,  will  often  depr  ms,  and  in  tur  ive  
non-br  gained-foreachingStates ofbar  compact benefits  
under the  guise  of  especting  State  sover  Not  r  eignty.  
surprisingly,  the  Cour  rt long ago  ecognized that States  
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may  not  unilater  mine  the  effect  of  theirally  deter  
compact  obligations  by for of their  laws:ce  own  

It  requires  no  elabor  gument  to  rate  ar  eject  the  
suggestion  that  an  agr  edeement  solemnly  enter  
into  between  States  by  those  who  alone  have  
political  author  a  State  can  beity  to  speak  for  
unilater  given  final  meaning  byally  nullified,  or  
an  or  acting  States.gan  of  one  of  the  contr  A  
State  cannot  be  its  own  ultimate  judge  in  a  
controversy  with  a  sister State.  

West  Virginia  ex  rel.  Dyer  v.  Sims,  341  U.S.  22,  28  

(1951);  see also Hinderlider,  304  U.S.  at 106  (“Whether  
the  appor  ofan  inter  eamtionment  ofthe  water  state  str  
be  made by compact . . .  esswith the  consent ofCongr  or  
by  a decree  of this  Court,  the  apportionment  is  binding  
upon the citizens  ofeach State andall water claimants,  
even  wher  anted  the  water ightse  the  State  had  gr  r  

befor  ed  into  the  compact.”);  Kentuckye  it  enter  v.  

Indiana,  281  U.S.  163,  176-77  (1930)  (States  cannot  
determine  their r  an  interights  under  state  compact  
“inter sese,”  but  instead,  the  Court  “must  pass  upon  
ever  mination,y  question  essential  to  such  a  deter  
although  local  legislation  .  .  .  may  be  involved.”).  

At  bottom,  the  Tenth  Circuit  was  able  to  salvage  
Oklahoma’s  challenged  water statutes  only  by  
e  r  ting  the  other  y  States’oneously  subver  Signator  
rights  under the  Red  River Compact.  

4.  What  is  mor  cuit  overe,  the  Tenth  Cir  looked  the  
fact  that  the  Signatory  States  had  anticipated  the  
potential  for conflict  between  the  Compact  and  state  
laws,  and  explicitly  proclaimed  in  two  places  that  the  
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9  

Compact  must  prevail  in  all  such  instances.  First,  
Section  2.01  of the  Compact  states:  

Each  Signator  State  may  use  the  watery  
allocated  to  it  by  this  Compact  in  any  manner  
deemed beneficial  by that  state  [and]  may freely  
administer water ights  and  dancer  uses  in  accor  

with the laws  ofthat state,  but such uses shall be  

subject to the availability ofwater in accordance  

with the apportionments made by this Compact.  

1JA  at  10  (emphasis  added).  Section  2.10(a)  then  
states:  

Nothing  in  this  Compact  shall  be  deemed  to:  
impair  ight  or[i]nterfere  with  or  the  r  power of  

any  Signatory  State  to  regulate  within  its  
boundar  opr  ol ofies the appr  iation,  use,  and contr  

water  quality  of water  inconsistent with, or  ,  not  

its obligations under this Compact.  

Id. at  12  (emphasis  added).  

Although  the  Tenth  Cir  tions  of  thesecuit  cited  por  
pr  t  its  conclusion  that  Congrovisions  to  suppor  ess  and  
the  Signator  esery  States  intended  to  pr  ve  the  States’  
ability to r  ol ofwateregulate the usage andcontr  within  

their boundar  Pet.  App.  at  33,  35,  the  couries,  see  t  
omitted and failed to account for the ove  riding effect of  
the  italicized  language.  The  cited  provisions  make  
unmistakably clear that, although theSignatoryStates  
ar  ally  per  water rightse  gener  mitted  to  administer  
within  their bor  s,  they may not legislate  away theirder  

Compact  commitments.  Cf. Geier v. Am. Honda Motor  

Co.,  529  U.S.  861,  869-72  (2000)  (a  “saving”  clause  
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10  

pr  ving  the  oper  oreser  ation  of  state  law  does  not  bar  
affect  the  or  y  wor  eemptiondinar  king  of  conflict  pr  
principles).  

Simply  put,  ther  employing  ae  is  no  basis  for  
pr  eemption  when  theesumption  against  implied  pr  
Signator  ovidedthattheCompactyStates specificallypr  
must prevail in the  event ofany conflict with  state  law.  

See Medtronic, 518  U.S.  at  485  (Pr  poseeemptive  “pur  .  
. .  ypris theultimate touchstone inever  eemption case.”)  
(internal  quotation  ks  omitted).  Insteadmar  of  
endeavor  econcile  the  Compact  with  Oklahomaing  to  r  
law,  the  Tenth Circuit  should have  aimed to  give  effect  

to the plain meaning ofthe Compact’s text.  See Smiley,  

517  U.S.  at  744  (“What  is at  issue  here  is  simply  the  
meaning  ofa  pr  . . .  e-ovision  that does  not  deal  with pr  
emption  [itself],  and hence  does  not  bring into  play  the  
consider  anting  usage  of  a  prations”  wa  r  esumption  
against  preemption.)  (emphasis  in  original).  

B.  Section  5.05(b)(1)’s  “Equal  Rights”  
Provision  Supercedes  Oklahoma’s  Water-
Permitting Scheme.  

1. Oklahoma’s challengedwater  mittingstatutes-per  
cannot be reconciledwith the plain commandofSection  
5.05(b)(1)  of the  Compact.  That  section  declares  that  

the  Signator  usey States  “shall  have  equal rights to the  

of r  orunoff  iginating  in  subbasin  5  and  undesignated  
water flowing into  subbasin 5,  so  long as  the  flow ofthe  
Red River at the Ar  y iskansas-Louisiana state boundar  
3,000  cubic  feet  per second  or more,”  further  ovidingpr  

that  “no  state  is  entitled to  mor than  25  pere  cent  of the  
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11  

water in  excess  of 3,000  cubic  feet  per second.”  1JA  at  
25  (emphases  added).2  

Section  5.05(b)(1)  does  not limit Signatory States  to  
water usage  they  can  obtain  fr  own  om  within  their  
borders.  Neither does  it  limit  States  to  water that  
tr  om  upstr  om  within  the  ickles  down  fr  eam  States  fr  
subbasin.  Instead,  Section  5.05(b)(1)  entitles  each  
Signator  that  y  State  to  use  up  to  25%  of  water  
or  or  an  state  ea.  No  other  iginates  in  flows  into  inter  ar  
subbasin established in the Compact allocates  water in  
the  same  fashion.  

To  begin  with,  Subbasin  5  is  not  defined  by  state  
lines:  it  tr  ses  par  aver  ts  of  Oklahoma,  Texas,  and  
Ar  asts with other  ekansas.  This contr  subbasins that ar  

defined  by  State  boundar  See  1JA  at  18-19  ies.  

(Compact §  4.02(a));  id. at 19 (Compact §  4.03(a));  id. at  

22 (Compact §  5.01(a));  id. at 23 (Compact §  5.02(a));  id.  
at  38  (Compact  §  8.01).  But  unlike  several  subbasins  

that  do  cross  state  lines,  Section  5.05(b)(1)  does  not  
limit  the  Signator  ights  to  the  use  of  y  States’  “equal  r  ”  
water in  Subbasin  5  to  the  usage  they  obtain  fr  can  om  

within  their r  der  Compare  id.  at  25  espective  bor  s.  

(Compact  §  5.05(b)(1)),  with  id.  at  23-24  (Compact  
§ 5.03(b)) (OklahomaandAr  ee and  kansas “shall have fr  

unr  icted  use  of  the  water  estr  of  this  subbasin  within  

their respective states .  .  .  .”)  (emphasis  added),  id. at 33  

(Compact §  6.03(b))  (“Texas  and Louisiana  within their  

respective boundaries shall  each  have  the  unr  ictedestr  

2.  The  Red River meets  these  minimum  flow  conditions  over  
95%  of the  time.  1JA,  at  30.  



Oldham; 0180




           




     

        


       

       


         


       

         


          

         


             




     

         

         


         

      


        


         

        


      

       


       

        


       

    


       

       

       


          

        


12  

use  of  the  water of  this  subbasin  .  .  .  .”)  (emphasis  
added).  

Moreover,  Section  5.05(b)(1)  does  not  limit  
downstream  States  to  a  percentage  of “flow  into”  their  
bor  s  fr  eam  States  in  Subbasin  5,  which,  der  om  upstr  
again,  contr  allocatingasts with the Compact’s mode for  

water in  other  state  subbasins.  Compare id.  inter  at 25  

(Compact  §  5.05(b)(1)),  with  id.  at  36-37  (Compact  
§ 7.02(b)) (“The  State  of Ar  ee  and  kansas  shall  have  fr  
unr  icteduse ofthe water  each subject to the  estr  ofthis r  
limitation that [it]  shall allowaquantity ofwater equal  
to  for  cent ofthe  weekly r  . . to flow into  ty (40) per  unoff.  
Louisiana.”).  

Instead,  Section  pr  all  four  5.05(b)(1)  ovides  
Signator  r  use  ofrunoff  y States  with  “equal  ights  to  the  
or  . . .  flowing into”  iginating in  andundesignatedwater  
any part ofSubbasin  5 without  r  enceefer  to  state  lines.  
Thediffer  minologyusedthringter  oughouttheCompact  

is pr  552 U.S.  esumptivelymeaningful.  See New Jersey,  

at  615-16;  cf.  Miller v.  Robertson,  266  U.S.  243,  251  
(1924) (intention  of par  eement  should be  ties  to  an  agr  
gather  om  the  whole  instr  ed  fr  ument);  NORMAN  J.  
SINGER&J.D.SHAMBIESINGER,STATUTES&STATUTORY  

CONSTRUCTION  §  46:6  (7th  ed.  2007)  (“[W]hen  the  
legislatur  tain  language  in  one  par  e  uses  cer  t  of  the  
statute  and  differ  ,  the  cour  ent  language  in  another  t  
assumes  differ  wer intended.”).  ent  meanings  e  

2.  Under its  plain  ter  ticular  ms,  and  par  ly  when  
compar  sections  of  the  Compact,  Section  ed  to  other  
5.05(b)(1) pr  y State  with the  ight  ovides  each  Signator  r  
to  use  up  to  25%  of  the  water fr  e  within  om  anywher  
Subbasin  5.  Consequently,  Texas  has  the  right  to  
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13  

obtain  Subbasin  5  water from  within  the  Oklahoma  
por  ovided  that  Texas  does  nottion  of the  subbasin,  pr  
appr  iate  mor  Indeed,opr  e  than  its  25%  allotment.3  

Oklahoma  cannot  use  mor  e  ofe  than  its  own  25%  shar  
Subbasin  5  water befor  cre  the  water  osses  out  of  the  

State.  Cf.  pr1JA  at  30  (Inter etive  Comment)  (“If  the  
states  have  competing  uses  and  the  amount  of  water  
available  in  excess  of  3000  cfs  cannot  satisfy  all  such  
uses,  each  state  will  honor the  other  ight  to  25%  of’s  r  
the  excess  ing Oklahoma  to  allow  Texasflow.”).  Requir  
user to  Texas’s  shar ofSubbasin  5 water oms  access  e  fr  
within  Oklahoma  will  not  upend  other compact  
a  r  oss the countrangementsacr  ybecause, asOklahoma  
recognizes,  the  specific  language  used  in  Section  
5.05(b)(1)  does  not  appear in  any  other compact  in  the  
United  States.  Br Opp’n  at  17;  Suppl.  Br at  9.. .  

At  a  minimum,  Oklahoma  cannot  prevent  Texas  
user fr  accessing Texas’s  shar ofSubbasin 5 waters om  e  
fr  is  unavailableom  within  Oklahoma  if  such  water  
inside  Texas’s  own  bor  s.  antder  To  that  end,  Ta  r  

3.  TheCour  minewhether  howmuchwatertneednotdeter  or  
Ta  r  opr  om  within  the  Oklahomaant  is  entitled  to  appr  iate  fr  
portion  of Reach II,  Subbasin  5 at  this  stage  of the  lawsuit.  The  
question  pr  Oklahoma  may  apply  its  laws  toesented  is  whether  
pr  s likeTa  r  omaccessingSubbasin5watereventTexasuser  ant fr  
in  the  face  of  Texas’s  r  Section  5.05(b)(1)  of  theights  under  
Compact.  If the  Cour  eempts  thet  concludes  that  the  Compact  pr  
challenged laws  at issue,  the  State  ofTexas  will have  authority to  
administer r  e  of  Subbasin  5  water 1JA  at  10ights  to  its  shar  .  
(Compact  §  2.01)  (“Each  Signatory  State  may  use  the  water  
allocated  to  it  by  this  Compact  in  any  manner deemed  beneficial  
by that  state.  Each  state  may fr  wate  ights  andeely  administer  r  
uses  in  accor  .  .  .”).dance  with  the  laws  of that  state  .  
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14  

maintains that theTexas portion ofSubbasin5 does not  
yield  sufficient  quantities  of  water to  support  Texas’s  
allotment.  Pet’r  .  at  9  n.5.  ing  toBr  But  in  endeavor  
salvage  Oklahoma’s  challenged  laws,  the  courts  below  
for  r  om  adducing  evidence  to  make  thatbade  Tar ant  fr  

showing,  deeming it i  relevant.  See Pet.  App.  at 44  n.3  
(“The  only fact we take the par  whetherties to dispute  
Texas can r  cent shareceive a 25 per  e ofthe excess water  
in  the  Texas  par  is  nott  of  Reach  II,  Subbasin  5  
necessar  disposition  of  this  issue  because  wey  to  our  
hold that  §  5.05(b)(1)  does  not  allocate  water located in  
Oklahoma to Texas r  dless ofwhat amount ofwateregar  
Ta  rant  and  other Texas  user  oprs  can  appr  iate  in  
Texas.”).  Texas plainly loses the benefits ofthe bargain  
it  made  with  Oklahoma  (among  other  es)  if Texans  ar  
both  physically  unable  to  access  the  State’s  share  of  
Subbasin  5  water from  within  Texas,  and  legally  
prevented from  obtaining it in Oklahoma  on  account  of  
thei  residency.  

3.  By  establishing  a  series  of  legal  obstacles  that  
r  ict  out-of-state  water  s  like  Ta  r  omestr  user  ant  fr  
obtaining  water,  Oklahoma’s  challenged  laws  conflict  
with andbur  ights underdenTexas’s r  Section5.05(b)(1)  
ofthe Compact.  While Oklahoma is entitled to regulate  
and  administer water ights  within  its  boundarr  ies,  it  
may  not  pr  s frevent  Texas  user  om  accessing,  with  
Texas’s  regulatory  appr  ightful  sharoval,  Texas’s  r  e  of  
Subbasin 5 water from withinOklahoma.  1JAat 10,  12  
(Compact  §§  2.01,  2.10(a)).  

Although the Tenth Cir  ectly concluded thatcuit co  r  
Section  5.05,  as  a  e  anwhole,  is  designed to  “ensur that  
equitable  share ofwater om  the  subbasin  rfr  eaches  the  
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states  downstr  om  Oklahoma  and  Texas,”  Pet.eam  fr  
App.  at  36,  the  cour  looked  the  r  of thet  over  emainder  
r  t toights  established  by  the  section  in  its  effor  
accommodate the  challenged Oklahoma laws.  Sections  
5.05(b)(2)-(3)  do  r  e  the  upstrequir  eam  States  to  allow  
cer  to  flow  into  Louisiana  undertain  amounts  ofwater  
low-flow  conditions.  But  nothing  changes  the  fact that  
the  Signator  e  entitled  to  enjoy  theiry  States  also  ar  
equal  share  of  Subbasin  5  water under  dinaror  y  flow  
conditions.  As  Ta  rant  points  out,  the  Compact  would  
not  have  established  an  inter  ovidingstate  subbasin  pr  
the  Signator  ights  to  the  use  ofy  States  with  “equal  r  ”  
water ther  afterein, 1JAat25, had thedr  s intendedonly  

to  ensur downstr  flows  to  Louisiana,  see  Bre  eam  Pet’r  .  
at  36-37.  

4.  Because  Oklahoma’s  water  mitting  statutes-per  
cannot  be  reconciled  with  Section  5.05(b)(1)  of  the  
Compact,  they  must  “give  way”  to  the  Compact  as  a  

matter of law.  PLIVA,  131  S.  Ct.  at  2577.  The  Court  
should  r  se  the  Tenth  Cirever  cuit’s  judgment  and  hold  
that  Oklahoma’s  challenged  laws  cannot  be  applied  to  
r  ict  Ta  r  fr  obtaining  Texas’s  shar  ofestr  ant  om  e  
Subbasin  5  water fr  within  Oklahoma.om  

CONCLUSION  

The Cour  evert should r  se the judgment ofthe Tenth  
Circuit  and  r  fur  premand  for  ther  oceedings.  
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Respectfully  submitted.  
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QUESTION  PRESENTED  

Whether  EPA  permissibly  determined  that  its  
regulation  of  greenhouse  gas  emissions  from  new  
motor  vehicles  triggered  permitting  requirements  
under  the  Clean  Air  Act  for  stationary  sources  that  
emit  greenhouse  gases.  

(I)  
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II  

PARTIES  TO  THE  PROCEEDING  

The  Court  has  consolidated  No.  12-1269  with  
Nos.  12-1146, 12-1248, 12-1254, 12-1268, and  12-1272.  
Petitioners  in  No.  12-1269, petitioners  below, are  the  
States  of  Texas, Alabama, Florida, Georgia, Indiana,  
Louisiana, Michigan, Nebraska, North  Dakota,  
Oklahoma, South  Carolina, and  South  Dakota, and  
the  Louisiana  Department  of  Environmental  Quality.  

Respondents  in  this  Court, respondents  below,  
are  the  U.S.  Environmental  Protection  Agency  and  
Lisa  P.  Jackson, Administrator, U.S.  Environmental  
Protection  Agency.  Lisa  P.  Jackson  ceased  to  hold  
the  office  of  Administrator, U.S.  Environmental  
Protection  Agency, on  February  15, 2013;  that  office  
is  currently  held  by  Gina  McCarthy.  

The  following  parties  are  considered  respondents  
in  No.  12-1269  under  Supreme  Court  Rule  12.6, and  
are  grouped  according  to  their  respective  positions  in  
the  court  below:  

Peti onersti  

Alliance  for  Natural  Climate  Change  Science  and  
William  Orr;  Alpha  Natural  Resources,  Inc.;  
American  Chemistry  Council;  American  Farm  
Bureau  Federation;  American  Forest  &  Paper  
Association, Inc.;  American  Frozen  Food  Institute;  
American  Fuel  and  Petrochemical  Manufacturers;  
American  Iron  and  Steel  Institute;  American  
Petroleum  Institute;  U.S.  Representative  Michele  
Bachmann;  Haley  Barbour, Governor  of  Mississippi;  
U.S.  Representative  Marsha  Blackburn;  U.S.  
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III  

Representative  Kevin  Brady;  Brick  Industry  
Association;  U.S.  Representative  Paul  Broun;  U.S.  
Representative  Dan  Burton;  Center  for  Biological  
Diversity;  Chamber  of  Commerce  of  the  United  
States  of  America;  Clean  Air  Implementation  
Project;  Coalition  for  Responsible  Regulation, Inc.;  
Collins  Industries, Inc.;  Collins  Trucking  Company,  
Inc.;  Competitive  Enterprise  Institute;  Corn  Refiners  
Association;  U.S.  Representative  Nathan  Deal;  
Energy-Intensive  Manufacturers’  Working  Group  on  
Greenhouse  Gas  Regulation;  Freedomworks;  Georgia  
Agribusiness  Council, Inc.;  Georgia  Coalition  for  
Sound  Environmental  Policy, Inc.;  Georgia  Motor  
Trucking  Association,  Inc.;  Gerdau  Ameristeel  
Corporation;  U.S.  Representative  Phil  Gingrey;  Glass  
Association  of  North  America;  Glass  Packaging  
Institute;  Great  Northern  Project  Development, L.P.;  
Independent  Petroleum  Association  of  America;  
Indiana  Cast  Metals  Association;  Industrial  Minerals  
Association-North  America;  J&M  Tank  Lines, Inc.;  
Kennesaw  Transportation, Inc.;  U.S.  Representative  
Steve  King;  U.S.  Representative  Jack  Kingston;  
Landmark  Legal  Foundation;  Langboard, Inc.-MDF;  
Langboard, Inc.-OSB;  Langdale  Chevrolet-Pontiac,  
Inc.;  Langdale  Company;  Langdale  Farms, LLC;  
Langdale  Ford  Company;  Langdale  Forest  Products  
Company;  Langdale  Fuel  Company;  Mark  R.  Levin;  
U.S.  Representative  John  Linder;  Massey  Energy  
Company;  Michigan  Manufacturers  Association;  
Mississippi  Manufacturers  Association;  Missouri  
Joint  Municipal  Electric  Utility  Commission;  
National  Association  of  Home  Builders;  National  
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IV  

Association  of  Manufacturers;  National  Cattlemen’s  
Beef  Association;  National  Environmental  
Development  Association’s  Clean  Air  Project;  
National  Federation  of  Independent  Businesses;  
National  Mining  Association;  National  Oilseed  
Processors  Association;  National  Petrochemical  &  
Refiners  Association;  North  American  Die  Casting  
Association;  Ohio  Coal  Association;  Pacific  Legal  
Foundation;  Peabody  Energy  Company;  Portland  
Cement  Association;  U.S.  Representative  Tom  Price;  
U.S.  Representative  Dana  Rohrabacher;  Rosebud  
Mining  Company;  Science  and  Environmental  Policy  
Project;  U.S.  Representative  John  Shadegg;  U.S.  
Representative  John  Shimkus;  South  Carolina  
Public  Service  Authority;  Southeast  Trailer  Mart  
Inc.;  Southeastern  Legal  Foundation, Inc.;  Specialty  
Steel  Industry  of  North  America;  Tennessee  
Chamber  of  Commerce  and  Industry;  Texas  
Agriculture  Commission;  Texas  Attorney  General  
Greg  Abbott;  Texas  Commission  on  Environmental  
Quality;  Texas  Department  of  Agriculture;  Texas  
General  Land  Office;  Texas  Governor  Rick  Perry;  
Texas  Public  Utilities  Commission;  Texas  Public  
Utility  Commission  Chairman  Barry  Smitherman;  
Texas  Railroad  Commission;  Utility  Air  Regulatory  
Group;  Commonwealth  of  Virginia  ex  rel.  Attorney  
General  Kenneth  T.  Cuccinelli;  West  Virginia  
Manufacturers  Association;  Western  States  
Petroleum  Association;  U.S.  Representative  Lynn  
Westmoreland;  Wisconsin  Manufacturers  and  
Commerce;  



Oldham; 0191







    


  


      

    

    

     

       


      

      


     

     


     

    

     

      

    

    

     


      

   


    

    


   

    


     

     


  

   


   

     


V  

Respondent  

National  Highway  Traffic  Safety  Administration;  

Intervenors  for  Peti onersti  

State  of  Alaska;  American  Frozen  Food  Institute;  
American  Fuel  &  Petrochemical  Manufacturers;  
American  Petroleum  Institute;  Arkansas  State  
Chamber  of  Commerce;  Associated  Industries  of  
Arkansas;  Haley  Barbour, Governor  for  the  State  of  
Mississippi;  Chamber  of  Commerce  of  the  United  
States  of  America;  Colorado  Association  of  Commerce  
&  Industry;  Corn  Refiners  Association;  Glass  
Association  of  North  America;  Glass  Packaging  
Institute;  Idaho  Association  of  Commerce  and  
Industry;  Independent  Petroleum  Association  of  
America;  Indiana  Cast  Metals  Association;  Kansas  
Chamber  of  Commerce  and  Industry;  State  of  
Kentucky;  Langboard, Inc.-MDF;  Langboard, Inc.-
OSB;  Langdale  Chevrolet-Pontiac, Inc.;  Langdale  
Farms, LLC;  Langdale  Ford  Company;  Langdale  
Fuel  Company;  Louisiana  Oil  and  Gas  Association;  
Michigan  Manufacturers  Association;  Mississippi  
Manufacturers  Association;  National  Association  of  
Home  Builders;  National  Association  of  
Manufacturers;  National  Electrical  Manufacturers  
Association;  National  Oilseed  Processors  Association;  
Nebraska  Chamber  of  Commerce  and  Industry;  
North  American  Die  Casting  Association;  Ohio  
Manufacturers  Association;  Pennsylvania  
Manufacturers  Association;  Portland  Cement  
Association;  Steel  Manufacturers  Association;  
Tennessee  Chamber  of  Commerce  and  Industry;  
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VI  

State  of  Utah;  Virginia  Manufacturers  Association;  
West  Virginia  Manufacturers  Association;  Western  
States  Petroleum  Association;  Wisconsin  
Manufacturers  and  Commerce;  

Intervenors  for  Respondents  

Alliance  of  Automobile  Manufacturers;  American  
Farm  Bureau  Federation;  State  of  Arizona;  Brick  
Industry  Association;  State  of  California;  Center  for  
Biological  Diversity;  State  of  Connecticut;  
Conservation  Law  Foundation;  State  of  Delaware;  
Environmental  Defense  Fund;  Georgia  ForestWatch;  
Global  Automakers;  State  of  Illinois;  Indiana  
Wildlife  Federation;  State  of  Iowa;  State  of  Maine;  
State  of  Maryland;  Commonwealth  of  
Massachusetts;  Michigan  Environmental  Council;  
State  of  Minnesota;  National  Environmental  
Development  Association’s  Clean  Air  Project;  
National  Mining  Association;  National  Wildlife  
Federation;  Natural  Resources  Council  of  Maine;  
Natural  Resources  Defense  Council;  State  of  New  
Hampshire;  State  of  New  Mexico;  State  of  New  York;  
City  of  New  York;  State  of  North  Carolina;  Ohio  
Environmental  Council;  State  of  Oregon;  Peabody  
Energy  Company;  State  of  Rhode  Island;  Sierra  
Club;  South  Coast  Air  Quality  Management  District;  
Utility  Air  Regulatory  Group;  State  of  Vermont;  
State  of  Washington;  Wetlands  Watch;  Wild  
Virginia.  
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BRIEF  FOR  THE  STATE  PETITIONERS  

OPINIONS BELOW  

The  opinion  of  the  D.C.  Circuit  (J.A.  191-267)  is  
reported  at  684  F.3d  102.  The  D.C.  Circuit’s  orders  
denying  panel  rehearing  and  rehearing  en  banc  (J.A.  
139-90)  are  unreported.  

JURISDICTION  

The  D.C.  Circuit  entered  judgment  on  June  26,  
2012, and  denied  timely  petitions  for  rehearing  en  
banc  on  December  20, 2012.  On  March  8, 2013, the  
Chief  Justice  extended  the  time  for  filing  a  certiorari  
petition  to  and  including  April  19, 2013.  The  petition  
was  filed  on  April  19, 2013  and  granted  on  October  
15, 2013.  The  jurisdiction  of  this  Court  rests  on  
28  U.S.C.  §  1254(1).  

STATU  LATIONS INVOLVEDTES AND REGU  

Relevant  provisions  of  the  Clean  Air  Act,  
42  U.S.C.  §§  7407  et  seq., are  reproduced  at  Pet.  App.  
591a-619a.  Relevant  EPA  rules  are  reproduced  at  
J.A.  268-682, 1399-418.  

STATEMENT  

State  Petitioners  incorporate  by  reference  the  
statement  provided  by  the  American  Chemistry  
Counsel  in  No.  12-1248.  

SU  MENTMMARY OF ARGU  

EPA  is  seeking  to  improve  upon  rather  than  
implement  the  Clean  Air  Act.  After  declaring  that  it  
would  begin  regulating  greenhouse-gas  emissions  

(1)  
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2  

from  stationary  sources, EPA  replaced  unambiguous  
numerical  permitting  thresholds  in  the  PSD  and  
Title  V  programs  with  numbers  and  metrics  of  EPA’s  
own  creation, and  then  applied  those  agency-created  
criteria  solely  to  greenhouse-gas  emissions.  EPA  
cannot  use  the  “absurdity  doctrine”  as  an  excuse  for  
departing  from  the  Act’s  rigid,  unambiguous  
permitting  requirements, as  the  entire  point  of  
legislating  by  rule  is  to  tolerate  suboptimal  policies  
in  exchange  for  constraining  an  agency’s  discretion  
and  forcing  it  to  seek  legislation  (and  therefore  
congressional  input)  before  embarking  on  novel  
regulatory  regimes.  

EPA  is  correct  to  acknowledge  the  absurdity  of  
applying  the  Act’s  100/250  tons-per-year  permitting  
requirements  to  CO2  and  other  greenhouse  gases,  
but  the  absurdity  is  caused  entirely  by  EPA’s  
questionable  conclusion  that  greenhouse  gases  
qualify  as  air  pollutants  subject  to  regulation  under  
the  PSD  and  Title  V  programs.  An  agency  cannot  
construe  ambiguous  statutory  language  to  create  an  
absurdity, and  then  construe  unambiguous  statutory  
language  to  avoi  The  far-reaching  d  that  absurdity.  
and  near-ridiculous  regulatory  burdens  required  by  
EPA’s  decision  to  regulate  greenhouse-gas  emissions  
under  the  PSD  and  Title  V  programs  prove  that  the  
Act  never  delegated  to  EPA  the  authority  to  regulate  
greenhouse-gas  emissions  as  “air  pollutants”  under  
those  programs.  
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3  

ARGUMENT  

I.  THE  CLEAN  AIR  ACT  CANNOT  BE  CONSTRUED  TO  

AU  LATE  GREENHOU  GASTHORIZE  EPA  TO  REGU  SE  

EMISSIONS UNDER THE PSD AND TITLE VPROGRAMS.  

The  statutory  permitting  thresholds  established  
in  the  PSD  and  Title  V  programs  require  facilities  to  
obtain  permits  if  they  emit  more  than  100  tons  per  
year  (or  in  some  cases, more  than  250  tons  per  year)  
of  “any  air  pollutant.”  42  U.S.C.  §§  7475(a), 7479(1),  
7602(j),  7661(2),  7661a(a).  These  numerical  
thresholds  are  set  far  too  low  to  accommodate  
rational  regulation  of  greenhouse-gas  emissions.  As  
EPA  has  acknowledged, applying  the  100/250  tons-
per-year  (tpy)  thresholds  to  CO2  and  other  
greenhouse  gases  “would  bring  tens  of  thousands  of  
small  sources  and  modifications  into  the  PSD  
program  each  year, and  millions  of  small  sources  into  
the  title  V  program.”  75  Fed.  Reg.  31,  31,514,  533  
(June  3, 2010)  (  “Tailoring  Rule”)  (J.A.  355).  This  not  
only  would  expand  the  number  of  “major”  sources  
subject  to  000permitting  requirements  from  15,  to  
more  than  000,  it  also6,  000, but  would  increase  
annual  permitting  costs  from  000,  to$12,  000  
$1,  000,  and  boost  the  number  of  man-hours500,  000,  
required  to  administer  these  programs  from  151,000  
to  19,  000.  See  i  J.A.  381-88.  Countless700,  d.,  
numbers  of  buildings, including  churches  and  
schools, would  be  subjected  to  EPA  permitting  
requirements  based  on  the  CO2  emissions  from  their  
water  heaters.  
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The  Clean  Air  Act  cannot  be  interpreted  to  allow  
EPA  to  regulate  greenhouse-gas  emissions  under  
either  the  PSD  or  Title  V  programs  when  the  
unambiguous  statutory  requirements  would  compel  
such  preposterous  consequences.  The  low, mass-
based  permitting  thresholds  established  by  the  PSD  
and  Title  V  provisions  simply  do  not  fit  with  a  world  
in  which  EPA  treats  greenhouse-gas  emissions  as  air  
pollutants  for  purposes  of  those  programs.  EPA  
must  therefore  obtain  more  specific  authorization  
from  Congress  before  asserting  a  prerogative  to  
regulate  greenhouse-gas  emissions  under  either  the  
PSD  or  Title  V  programs.  

EPA  cannot  salvage  its  efforts  to  regulate  
greenhouse-gas  emissions  under  these  programs  by  
pointing  to  ambiguities  in  the  Act’s  definition  of  “air  
pollutant”  or  other  provisions  and  insisting  on  
Chevron  deference.  See,  e.g.,  004,  75  Fed.  Reg.  17,  
17,  2010)  (“Timing  Rule”)  (J.A.  721-22)  007  (Apr.  2,  
(“Because  the  term  ‘regulation’  is  susceptible  to  more  
than  one  meaning, there  is  ambiguity  in  the  phrase  
‘each  pollutant  subject  to  regulation  under  the  Act’  
that  is  used  in  both  sections  165(a)(4)  and  169(3)  of  
the  CAA.”).  In  FDA  v.  Brown  &  Wi amson  Tobacco  lli  

Corp., 529  U.S.  120  (2000), the  Court  refused  to  
extend  Chevron  deference  to  FDA’s  decision  to  assert  
jurisdiction  over  tobacco  products  even  though  
those  products  fell  squarely  within  the  statutory  
definitions  of  “drugs”  and  “devices”  because  the  
statutes  governing  FDA  would  have  required  the  
agency  to  ban  cigarettes  from  interstate  commerce.  
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5  

Given  that  this  outcome  was  incompatible  with  any  
semblance  of  rational  regulation,  the  Court  
concluded  that  Congress  could  not  have  delegated  to  
FDA  the  power  to  decide  whether  to  regulate  tobacco  
products.  Brown  &  Wi amson  controls  here  and  lli  

should  lead  the  Court  to  disapprove  EPA’s  attempt  to  
regulate  stationary-source  greenhouse-gas  emissions.  

The  facts  of  Brown  &  Wi amson  are  remarkably  lli  

similar  to  this  case.  The  Food, Drug, and  Cosmetic  
Act  (FDCA)  established  FDA  and  authorized  it  to  
regulate  drugs, among  other  items.  The  FDCA  
defined  “drug”  to  include  “articles  (other  than  food)  
intended  to  affect  the  structure  or  any  function  of  the  
body.”  21  U.S.C.  §  321(g)(1)(C).  For  many  years,  
FDA  declined  to  regulate  tobacco  products, even  
though  the  nicotine  in  those  products  is  “intended  to  
affect  the  structure  or  any  function  of  the  body.”  But  
in  1996  FDA  changed  tracks, declaring  that  nicotine  
qualified  as  a  “drug”  and  asserting  jurisdiction  over  
tobacco  products.  

But  once  FDA  asserted  jurisdiction  over  tobacco  
products, the  FDCA  required  the  agency  to  remove  
all  tobacco  products  from  the  market.  The  statute  
required  preapproval  of  any  new  drug, with  limited  
exceptions, and  required  FDA  to  disapprove  any  new  
drug  not  safe  and  effective  for  its  intended  purpose.  
Id.  §  355(d)(1)-(2),  (4)-(5).  The  statute  also  
prohibited  “[t]he  introduction  or  delivery  for  
introduction  into  interstate  commerce  of  any  food,  
drug, device, tobacco  product, or  cosmetic  that  is  
adulterated  or  misbranded, d.  §  331(a),  ”  i  and  defined  
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6  

“misbranded”  to  include  drugs  or  devices  “dangerous  
to  health  when  used  in  the  dosage  or  manner, or  
with  the  frequency  or  duration  prescribed,  
recommended, or  suggested  in  the  labeling  thereof,”  
id.  §  352(j).  

FDA  was  understandably  reluctant  to  take  this  
drastic  step.  Following  these  unambiguous  statutory  
requirements  would  have  produced, in  EPA  parlance,  
an  “absurd  result, a  so  heavy-”  regulatory  regime  
handed  as  to  fall  outside  the  bounds  of  reasonable  
policymaking.  So  rather  than  enforcing  a  nationwide  
ban  on  tobacco  products,  FDA  crafted  an  
intermediate  regulatory  regime, one  that  merely  
restricted  the  marketing  of  tobacco  products  to  
children.  Brown  &  Wi amson,lli  529  U.S.  at  127-29.  
Much  like  the  Tailoring  Rule  that  EPA  promulgated  
to  avoid  the  drastic  consequences  of  its  decision  to  
regulate  greenhouse  gases,  FDA’s  tobacco-
advertising  rule  similarly  spurned  an  unambiguous  
statutory  command  in  an  effort  to  soften  the  impact  
of  its  decision  to  regulate  tobacco  as  a  drug.  

The  Court, however, vacated  FDA’s  rule  in  its  
entirety, refusing  to  allow  the  agency  to  chart  its  own  
regulatory  course  when  an  unambiguous  statutory  
provision  required  the  agency  to  ban  all  “dangerous”  
drugs  or  devices  within  its  jurisdiction.  And  because  
the  statute  would  produce  this  absurdity  of  banning  
all  cigarettes  from  the  market, the  Court  concluded  
that  FDA  could  not  assert  jurisdiction  over  tobacco  
products  in  the  first  place  even  though  ni  ne  fell  coti  

squarely  within  the  FDCA’s  defi ti  “drug.”  The  ni on  of  
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7  

Court  explained:  “[W]e  are  confident  that  Congress  
could  not  have  intended  to  delegate  a  decision  of  
such  economic  and  political  significance  to  an  agency  
in  so  cryptic  a  fashion.”  Id.  at  160.  

Brown  &  Wi amson  should  lead  the  to  lli  Court  
similarly  disapprove  EPA’s  attempts  to  regulate  
greenhouse-gas  emissions  under  the  PSD  and  Title  V  
programs.  EPA’s  decision  to  regulate  stationary-
source  greenhouse-gas  emissions, like  FDA’s  attempt  
to  assert  jurisdiction  over  tobacco, would  produce  
irrationally  onerous  regulatory  burdens  that  can  be  
avoided  only  by  rewriting  unambiguous  statutory  
language.  And  EPA’s  actions, like  FDA’s  failed  
tobacco  effort, involve  a  novel  assertion  of  agency  
power  that  does  not  fit  with  the  regulatory  regime  
envisioned  by  the  decades-old  governing  statute.  
Finally, it  is  unlikely  that  Congress  would  have  
“intended  to  delegate”  to  EPA  the  power  to  regulate  
stationary-source  greenhouse-gas  emissions  
unilaterally, and  render  decisions  of  such  “economic  
and  political  ”  when  the  significance,  especially  
numerical  thresholds  in  the  PSD  and  Title  V  
provisions  would  render  such  a  project  unworkable.  
Id.  at  160.  Just  as  the  Court  required  FDA  to  obtain  
legislation  from  Congress  extending  its  regulatory  
authority  to  tobacco, so  too  should  it  require  EPA  to  
seek  legislation  from  Congress  authorizing  it  to  
regulate  greenhouse-gas  emissions  under  the  PSD  
and  Title  V  programs.  

The  unambiguous  (and  low)  mass-based  
numerical  thresholds  in  sections  7479(1)  and  7602(j)  
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foreclose  any  inference  that  the  Act  implicitly  
delegates  to  EPA  the  power  to  decide  whether  to  
treat  greenhouse-gas  emissions  as  air  pollutants  
under  the  PSD  and  Title  V  programs.  The  inability  
to  regulate  these  emissions  rationally  while  
simultaneously  remaining  faithful  to  the  rigid,  
agency-constraining  numerical  thresholds  in  the  Act  
demonstrates  that  greenhouse-gas  regulation  does  
not  fit  with  the  PSD  and  Title  V  provisions.  

II.  IF THIS  COU  CONCLU  THAT  THE  CLEAN  AIR  ACTRT  DES  

AUTHORIZES  EPA  TO  REGU  SOULATE  STATIONARY  RCE  

GREENHOU  GAS  EMISSIONS,  THEN  STSE  EPA  MU  

ENFORCE  THE  STATUTORY  PERMITTING  THRESHOLDS  

AND SEEKCORRECTIVE LEGISLATION FROM CONGRESS.  

If  the  Court  nevertheless  concludes  that  the  Act  
authorizes  or  requires  EPA  to  regulate  greenhouse-
gas  emissions  from  stationary  sources, then  it  should  
vacate  the  Tailoring  Rule  and  require  EPA  to  enforce  
the  statute’s  unambiguous  permitting  requirements.  
If  EPA  thinks  the  statutory  permitting  thresholds  in  
the  PSD  and  Title  V  programs  are  set  too  low  to  
allow  for  rational  regulation, then  EPA  must  seek  
corrective  legislation  from  Congress, rather  than  
replace  the  statute’s  numerical,  mass-based  
permitting  thresholds  with  numbers  and  metrics  of  
EPA’s  own  choosing.  Neither  the  unwillingness  of  
Congress  to  enact  this  legislation,  nor  the  
unwillingness  of  the  Executive  Branch  to  spend  its  
political  capital  to  obtain  this  legislation, can  justify  
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9  

an  agency’s  flagrant  disregard  of  unambiguous  
statutory  language.*  

EPA’s  Tailoring  Rule  is  one  of  the  most  brazen  
power  grabs  ever  attempted  by  an  administrative  
agency.  Rather  than  apply  the  unambiguous  
permitting  requirements  that  the  Act  establishes  for  
all  air  pollutants  regulated  under  the  PSD  and  Title  
V  programs, EPA’s  Tailoring  Rule  invents  its  own  
permitting  thresholds  for  CO2  and  other  greenhouse-
gas  emissions, and  sets  them  at  approximately  750  to  

1000  ti  the  threshold  levels  specified  in  mes  the  
statute.  J.A.  310-19.  If  that  were  not  enough, EPA’s  
Tailoring  Rule  also  departs  from  the  mass-based  
approach  to  significance  levels  established  in  the  text  
of  the  Act, as  it  measures  the  threshold  quantities  of  
greenhouse-gas  emissions  according  to  their  heat-
trapping  potential.  J.A.  305-10, 340-49.  This  flouts  
the  rule-based  thresholds  that  the  Act  established  to  
constrain  EPA’s  discretion.  

EPA  concedes  the  incontestable, admitting  that  
its  Tailoring  Rule  “do[es]  not  accord  with  a  literal  
reading  of  the  statutory  provisions  for  PSD  
applicability.”  J.A.  448.  Yet  EPA  tries  to  defend  its  
Tailoring  Rule  by  noting  that  obeying  the  statutory  
language  “would  create  undue  costs  for  sources  and  

*  The  court  of  appeals  refused  to  address  the  legality  of  the  
Tailoring  Rule  by  holding  that  the  petitioners  lacked  standing  
to  challenge  it, but  this  conclusion  is  mistaken  for  the  reasons  
explained  in  State  Petitioners’  certiorari  petition.  Pet.  22-28,  
Texas  v.  EPA, No.  12-1269  (U.S.  Apr.  19, 2013).  
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impossible  administrative  burdens  for  permitting  
authorities,  and  attempts  to  create  a  legal”  J.A.  418,  
veneer  for  its  unilateral  rewriting  of  the  Act  by  
invoking  “congressional  ”  “absurdityintent,  the  
doctrine,”  and  Chevron  deference.  None  of  this  can  
justify  an  agency’s  decision  to  countermand  
unambiguous  statutory  language  and  expand  its  
discretion  by  converting  statutory  rules  into  
standards.  

A.  EPA  Cannot  Subordinate  The  Clean  Air  Act’s  

U  Rule  Numericalnambiguous,  Bound  

Thresholds  To  Actual  Or  Imagined  

“Congressional Intent.”  

In  defending  its  insouciance  toward  the  enacted  
text  of  the  Act, EPA  makes  an  audacious  claim:  that  
“clear”  congressional  intent  can  trump  unambiguous  
statutory  language  and  liberate  agencies  to  convert  
statutory  rules  into  agency-empowering  standards.  
EPA  writes:  “[I]f  congressional  intent  for  how  the  
requirements  apply  to  the  question  at  hand  is  clear,  
the  agency  should  implement  the  statutory  
requirements  not  in  accordance  with  their  literal  
meaning, but  rather  in  a  manner  that  most  closely  
effectuates  congressional  intent.”  J.A.  285.  

That  is  nonsense.  Even  the  clearest  expressions  
of  “congressional  intent”  cannot  license  an  agency  to  
convert  the  Act’s  rule-bound  numerical  thresholds  
into  standards  that  empower  EPA  administrators  to  
weigh  costs  against  benefits.  This  much  is  clear  from  
INS  v.  Chadha, 462  U.S.  919  (1983).  Once  Congress  
confers  discretionary  powers  on  an  agency  
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11  

administrator, it  cannot  revoke  that  discretion  by  
deploying  a  one- or  two-house  “legislative  veto”  over  
the  agency’s  decisions.  Id.  at  954-55.  A  two-house  
legislative  veto  is  as  clear  a  manifestation  of  
“congressional  intent”  as  one  can  imagine, yet  even  
these  “clear”  congressional  intentions  cannot  control  
an  agency’s  decisionmaking  unless  they  are  codified  
in  a  statute  that  successfully  runs  the  bicameralism-
and-presentment  process.  

In  like  manner, once  agency  discretion  is  
restricted  by  statute, it  cannot  be  loosened  by  
unenacted  congressional  wishes.  Suppose  that  each  
house  of  Congress  approved  a  nonbinding  resolution  
urging  EPA  to  ignore  the  Act’s  statutory  thresholds  
for  all  air  pollutants  and  replace  them  with  
thresholds  chosen  by  the  EPA  Administrator.  One  
would  think  this  should  qualify  as  a  “clear”  
manifestation  of  congressional  intent  and  it  is  far  
more  clear  than  anything  that  EPA  has  offered  in  its  
Tailoring  Rule.  Yet  no  one  would  maintain  that  
these  unenacted  aspirations  could  liberate  EPA  from  
an  unambiguous  statutory  constraint.  Surely  less  
reliable  indicators  of  congressional  intent  such  as  
opinion  polls  of  current  or  former  legislators, or  facile  
and  unsupported  assertions  of  “congressional  
intent”  cannot  be  invoked  to  displace  unambiguous,  
agency-controlling  statutory  language  either.  

EPA’s  Tailoring  Rule  treats  enacted  statutory  
language  not  as  law, but  as  mere  evidence  of  what  
the  law  might  be.  The  “real”  law, according  to  EPA,  
is  “congressional  intent,”  and  statutory  text  serves  as  
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little  more  than  a  guide  to  agencies  as  they  attempt  
to  discover  or  construct  how  “Congress”  would  want  
them  to  deal  with  problems.  See,  e.g., J.A.  285  (“To  

determi  onal  i  the  agency  must  first  ne  congressi  ntent,  
consider  the  words  of  the  statutory  requirements,  
and  if  their  literal  meaning  answers  the  question  at  
hand, then, in  most  cases, the  agency  must  
implement  those  requirements  by  their  terms.”)  
(emphases  added);  J.A.  409  (“If  the  literal  meaning  of  
the  statutory  requirements  is  clear  then, absent  
indications  to  the  contrary, the  agency  must  take  it  
to  indicate  congressional  intent  and  must  implement  
it.”).  

EPA’s  efforts  to  equate  the  law  with  
“congressional  intent”  rather  than  enacted  text  of  
federal  statutes  is  irreconcilable  with  the  
jurisprudence  of  this  Court.  See,  e.g.,  lExxon  Mobi  

Corp.  v.  Allapattah  Servs.,  Inc., 545  U.S.  546, 567  
(2005)  (holding  that  arguments  based  on  legislative  
“intent”  have  no  relevance  when  interpreting  
unambiguous  statutes);  Penn.  Dep’t  of  Corrs.  v.  

Yeskey, 524  U.S.  206, 212  (1998)  (assuming  that  
“Congress  did  not  ‘envisio[n]  that  the  [statute]  would  
be  applied  to  state  prisoners, but  holding  that  “in  ’”  
the  context  of  an  unambiguous  statutory  text  that  is  
irrelevant”  (citation  omitted));  Lamie  v.  U.S.  Trustee,  
540  U.S.  526, 542  (2004)  (“If  Congress  enacted  into  
law  something  different  from  what  it  intended, then  
it  should  amend  the  statute  to  conform  it  to  its  
intent.”).  
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13  

EPA’s  intentionalism  is  also  irreconcilable  with  
modern  understandings  of  how  the  legislative  
process  functions.  First, this  Court  has  recognized  
that  legislation  embodies  compromises  between  
competing  interests, and  that  abstract  speculations  
about  congressional  “intent”  and  “purpose”  can  
unravel  bargains  memorialized  in  the  enacted  
language.  See  Ragsdale  v.  ne  World  Wi  Wolveri  de,  

Inc., 535  U.S.  81,  gmon  93-94  (2002);  Barnhart  v.  Si  

Coal  Co., 534  U.S.  438, 461  (2002);  Bd.  of  Governors  

v.  Dimension  Fi  474  U.S.  361,  n.  Corp.,  374  (1986);  
Mohasco  Corp.  v.  Silver, 447  U.S.  807, 818-19  (1980).  
The  Act’s  provisions  reflect  compromises  along  many  
different  dimensions.  Most  obviously, its  provisions  
trade  off  the  goals  of  providing  clean  air  against  the  
need  to  avoid  excessive  regulatory  burdens.  
Congress  “intended”  to  pursue  each  of  these  
competing  goals, yet  how  much  an  agency  should  
pursue  clean  air  and  how  much  it  should  seek  to  
avoid  onerous  regulation  can  be  determined  only  by  
following  the  enacted  statutory  language.  See  W.  Va.  

Univ.  Hosps.,  Inc.  v.  Casey, 499  U.S.  83, 98  (1991)  
(“The  best  evidence  of  that  purpose  is  the  statutory  
text  adopted  by  both  Houses  of  Congress  and  
submitted  to  the  President.”).  

Second, the  Act, like  all  statutes, must  decide  
whether  to  pursue  these  goals  by  establishing  
statutory  rules  (“drive  no  faster  than  55  miles  per  
hour”)  or  standards  (“drive  at  a  speed  reasonable  
under  the  circumstances”).  Legislating  by  rule  has  
many  virtues  but  also  drawbacks.  On  the  plus  side,  
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statutory  rules  can  promote  predictability  and  
planning, avoid  arbitrary  treatment  of  regulated  
entities, and  reduce  decision  costs  for  those  who  
implement  the  law.  See,  e.g., Antonin  Scalia, The  

Rule  of  Law  as  a  Law  of  Rules, 56  U.  CHI.  L.  REV.  
1175  (1989).  But  statutory  rules  can  be  crude;  they  
are  sometimes  insensitive  to  context, or  over- or  
under-inclusive  in  relation  to  their  underlying  goals.  
Standards, by  contrast, confer  discretion  on  future  
decisionmakers  to  avoid  suboptimal  outcomes  in  
particular  cases, but  this  type  of  regime  comes  at  the  
price  of  increased  decision  costs, the  potential  for  
arbitrary  or  unpredictable  decisions, and  (perhaps)  
increased  error  costs  if  future  decisionmakers  are  
untrustworthy.  Rules  and  standards  also  allocate  
power  between  the  legislature  and  the  agencies  and  
courts  that  implement  the  law.  Standards  delegate  
power  to  future  decisionmakers  such  as  agencies  and  
courts, while  statutory  rules  withhold  discretion  
from  these  institutions  and  force  them  to  seek  
legislative  approval  before  deviating  from  the  
codified  regime.  See,  e.g., Louis  Kaplow, Rules  

Versus  Standards:  An  Economi  s,c  Analysi  42  DUKE  

L.J.  557, 559-60  (1992).  How  to  calibrate  these  
tradeoffs  between  rules  and  standards  is  an  essential  
component  of  the  legislative  compromise  necessary  to  
produce  statutes  such  as  the  Clean  Air  Act.  But  
allowing  agencies  or  courts  to  invoke  abstract  
notions  of  “congressional  intent”  empowers  those  
institutions  to  convert  statutory  rules  into  standards  
and  withhold  from  Congress  the  prerogative  of  
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15  

legislating  by  rule.  See  MCI  Telecomms.  Corp.  v.  

AT&T  Co., 512  U.S.  218, 231  n.4  (1994)  (declaring  
that  courts  and  agencies  are  “bound, not  only  by  the  
ultimate  purposes  Congress  has  selected, but  by  the  
means  it  has  deemed  appropriate, and  prescribed, for  
the  pursuit  of  those  purposes”).  

Third, this  Court  has  recognized  that  Congress,  
as  a  multi-member  body, is  incapable  of  having  
“intentions”  or  “purposes.”  See  Barnhart, 534  U.S.  at  
461;  Dimension  Fi  474  U.S.  at  374;  Mohasco,n.,  447  
U.S.  at  818-19;  see  also  Church  of  the  Lukumi  

Babalu  Aye,  Inc.  v.  Ci  aleah,  558  ty  ofHi  508  U.S.  520,  
(1993)  (Scalia, J., concurring)  (“[I]t  is  virtually  
impossible  to  determine  the  singular  ‘motive’  of  a  
collective  legislative  body  .  .  .  .”);  KENNETH  ARROW,  
SOCIAL  CHOICE  AND  INDIVIDUAL  VALUES  (2d  ed.  1963);  
Kenneth  A.  Shepsle, Congress  Is  a  “They,”  Not  An  

“It”:  Legi  ve  Intent  as  Oxymoron,slati  12  INT’L  REV.  L.  
&  ECON.  239  (1992);  Uni  tra,ted  States  v.  Mi  405  F.3d  
492, 495  (7th  Cir.  2005)  (“Congress  is  a  ‘they’  and  not  
an  ‘it’;  a  committee  lacks  a  brain  (or, rather, has  so  
many  brains  with  so  many  different  objectives  that  it  
is  almost  facetious  to  impute  a  joint  goal  or  purpose  
to  the  collectivity).”).  Legislative  outcomes  can  be  
manipulated  by  agenda  control  and  logrolling,  
clouding  any  efforts  to  discover  congressional  
“intentions”  from  the  voting  records  of  its  members.  
See,  e.g., Frank  H.  Easterbrook,  ns,Statutes’  Domai  

50  U.  CHI.  L.  REV.  533, 548  (1983)  (“[J]udicial  
predictions  of  how  the  legislature  would  have  decided  
issues  it  did  not  in  fact  decide  are  bound  to  be  little  
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16  

more  than  wild  guesses.”).  Legislatures  simply  
produce  outcomes, which  must  be  enforced  by  courts  
and  agencies.  

In  all  events, even  if  one  accepts  “congressional  
intent”  as  a  coherent  concept, EPA’s  empirical  claims  
regarding  “congressional  intent”  are  demonstrably  
false.  There  is  no  “clear”  congressional  intent  from  
the  legislators  who  enacted  the  Act  or  the  1977  
amendments  because  the  issues  of  global  warming  
and  greenhouse-gas  emissions  were  not  salient  at  the  
time  of  enactment.  That  means  we  not  only  do  not  
know, but  we  cannot  even  reconstruct, how  the  
Congresses  of  1970  or  1977  would  have  wanted  EPA  
to  deal  with  this  problem.  As  for  the  Congress  that  
enacted  the  1990  Clean  Air  Act  Amendments, that  
Congress  rejected  several  legislative  proposals  to  
regulate  greenhouse-gas  emissions, a  fact  that  EPA  
conveniently  ignores  throughout  its  Timing  and  
Tailoring  Rules.  See,  e.g., H.R.  5966, 101st  Cong.  
(1990);  S.  1224, 101st  Cong.  (1989).  The  statute’s  
rigidity  demonstrates  that  the  legislatures  that  
enacted  the  Clean  Air  Act’s  provisions  expected  EPA  
to  come  to  Congress  to  seek  statutory  amendments  
and  authorization  to  regulate  newfound  hazards  
such  as  global  warming.  And  if  the  present-day  
Congress  “intends”  for  EPA  to  disregard  the  
numerical  thresholds  in  the  Act, as  EPA  suggests,  
then  EPA  should  have  no  trouble  securing  corrective  
legislation  from  Congress.  
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B.  EPA  Cannot  Disregard  The  Clean  Air  Act’s  

Unambiguous,  Agency Constraining  Numerical  

Thresholds  By  Invoking  The  “Absurdity  

Doctrine.”  

EPA’s  efforts  to  defend  the  Tailoring  Rule  by  
invoking  the  “absurdity  doctrine”  fail  for  several  
reasons.  

First, agencies  cannot  rely  on  “absurd  results”  as  
an  excuse  to  convert  unambiguous  statutory  rules  
into  standards.  Every  rule  will  produce  suboptimal  
or  even  absurd  results  at  the  margins.  Yet  the  entire  
point  of  legislating  by  rule  is  to  tolerate  these  less-
than-ideal  outcomes  in  exchange  for  the  benefits  of  
cabining  agency  discretion, minimizing  decision  
costs, and  preserving  the  legislature’s  power  vis-à-vis  
the  agency.  EPA’s  theory  of  “absurd  results”  would  
empower  agencies  to  smuggle  cost-benefit  analysis  
into  any  statutory  mandate, even  when  the  statute  
expressly  rejects  this  type  of  utilitarian  calculus.  See  

J.A.  356  (“For  both  programs, the  addition  of  
enormous  numbers  of  additional  sources  would  
provide  relatively  little  benefit  compared  to  the  costs  
to  sources  and  the  burdens  to  permitting  
authorities.”).  And  it  would  disable  Congress  from  
using  statutory  rules  as  a  means  of  forcing  agencies  
to  obtain  congressional  authorization  and  input  
before  regulating  novel  and  unforeseen  
environmental  problems.  

Second, EPA’s  Tailoring  Rule  wrongly  conflates  
the  canon  of  constitutional  avoidance  with  a  
generalized  prerogative  of  agencies  to  avoid  “absurd  
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results”  by  converting  statutory  rules  into  standards.  
Many  of  the  authorities  that  EPA  cites  involve  cases  
in  which  the  Court  bent  enacted  statutory  language  
to  avoid  actual  potential  constitutian  or  onal  

vi  on.  xon  v.  Mo.  Mun.olati  See  J.A.  393-95  (citing  Ni  

League, 541  U.S.  125, 132-33  (2004);  Raygor  v.  

Regents  of  Univ.  of  Mi  534  U.S.  533,nn.,  542-45  
(2002);  Uni  tement  Vi  513ted  States  v.  X-Ci  deo,  Inc.,  
U.S.  64, 69  (1994);  Green  v.  Bock  Laundry  Mach.  Co.,  
490  U.S.  504  (1989);  Pub.  C  ti  491  U.S.zen  v.  DOJ,  
440, 453-54  (1989)).  Yet  there  is  a  great  distance  
between  the  constitutional-avoidance  canon  and  the  
absurdity  doctrine  applied  by  EPA.  The  avoidance  
doctrine  is  narrow;  it  applies  only  when  the  enacted  
statutory  language  would  violate  the  Constitution  or  
present  a  serious  constitutional  question.  It  is  rooted  
in  principles  of  constitutional  supremacy  and  
promotes  judicial  restraint  by  enabling  courts  to  
avoid  unnecessary  constitutional  pronouncements.  
See  Nw.  Austi  l.  Din  Mun.  Uti  st.  No.  One  v.  Holder,  
129  S.  Ct.  2513  (2009);  Lyng  v.  an2504,  Nw.  Indi  

Cemetery  Protecti  Ass’n,  U.S.  439, 445-46ve  485  
(1988);  see  also  Ashwander  v.  TVA, 297  U.S.  288,  
345-46  (1936)  (Brandeis, J., concurring).  EPA’s  
notions  of  “absurdity”  extend  far  beyond  these  
situations, allowing  agencies  or  courts  to  depart  from  
unambiguous  statutory  language  merely  to  avoid  a  
suboptimal  policy  outcome,  even  when  a  
straightforward  textual  interpretation  would  comply  
with  all  constitutional  requirements.  No  matter  how  
undesirable  as  a  matter  of  policy, there  is  nothing  
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19  

unconstitutional,  or  even  constitutionally  
questionable, about  imposing  onerous  regulatory  
burdens  on  buildings  that  emit  greenhouse  gases  
when  the  text  of  the  Act  establishes  unambiguous  
numerical  permitting  thresholds.  

Indeed, in  this  case  the  canon  of  constitutional  
avoidance  compels  EPA  to  adhere  to  the  Act’s  specific  
numerical  thresholds.  As  explained  in  Part  II.C,  
EPA’s  decision  to  depart  from  these  statutory  rules  
empowers  EPA  to  choose  its  own  numerical  
thresholds  without  an  “intelligible  principle”  
provided  by  Congress.  And  even  if  one  thinks  that  
EPA’s  actions  can  be  salvaged  under  the  
Constitution, it  cannot  be  denied  that  EPA’s  
unilateral  revision  of  these  numerical  guidelines  at  
least  presents  serious  constitutional  questions  under  
the  Court’s  nondelegation  precedents.  EPA’s  
atextual  interpretation  aggravates  rather  than  
alleviates  constitutional  problems,  by  seizing  
discretionary  powers  without  an  “intelligible  
principle”  provided  by  Congress.  The  Tailoring  
Rule’s  attempt  to  rely  on  the  Court’s  constitutional-
avoidance  cases  boomerangs.  

Finally, even  if  one  accepted  the  legitimacy  of  
EPA’s  generalized  “absurdity  doctrine,  ll  would  ”  it  sti  

not  justify  EPA’s  unilateral  departure  from  the  Act’s  
numerical  thresholds.  It  would  indeed  be  absurd  to  
apply  the  Act’s  numerical  thresholds  to  greenhouse-
gas  emissions, but  it  hardly  follows  that  EPA  may  
“cure”  the  absurdity  by  disregarding  unambiguous  
statutory  text.  The  proper  means  of  avoiding  this  
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20  

absurdity  is  not  by  replacing  the  unambiguous  
numerical  thresholds  in  the  Act  with  arbitrary  
targets  of  EPA’s  own  choosing, but  by  concluding  
that  stationary-source  greenhouse-gas  emissions  
cannot  qualify  as  “air  pollutants”  subject  to  
regulation  under  the  PSD  and  Title  V  programs.  
Nothing  in  the  Act  compels  EPA  to  include  
greenhouse  gases  within  the  ambit  of  air  pollutants  
regulated  by  the  PSD  and  Title  V  programs;  the  
relevant  statutory  provisions  can  be  construed  to  
exclude  greenhouse-gas  emissions  from  stationary  
sources, as  the  other  petitioners  explain  in  their  
briefs.  When  an  agency  can  avoid  an  “absurd”  result  
by  adopting  a  plausible  construction  of  statutory  
language, it  cannot  decline  to  follow  that  course  and  
insist  on  curing  the  absurdity  by  disregarding  
unambiguous  statutory  language.  

C.  EPA’s  Permitting  Requirements  For  Stationary  

Sources  That  Emit  Greenhouse  Gases  Violate  

The  Constitution  By  Seizing  Discretionary  

Powers  Where  No  “Intelligible  Principle”  Has  

Been Provided By Statute.  

EPA’s  agency-created  permitting  requirements  
violate  not  only  the  Act, but  also  the  Constitution.  
Agencies  are  allowed  only  to  administer  the  laws;  
they  may  not  exercise  legislative  powers  that  
Article  I  vests  exclusively  in  Congress.  It  is  of  course  
inevitable  that  agencies  will  exercise  discretion  when  
they  implement  federal  statutes.  Congress  is  not  
omniscient  and  cannot  establish  mechanical  rules  for  
every  conceivable  scenario  that  may  arise.  But  the  
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21  

Constitution  requires  federal  statutes  to  authorize  
agency  discretion  and  provide  an  “intelligible  
principle”  to  guide  that  discretion.  Whitman  v.  Am.  

Trucking  Ass’ns, 531  U.S.  457, 472  (2001);  J.W.  

Hampton,  Jr.  &  Co.  v.  Uni  276  U.S.  394,  ted  States,  
409  (1928).  Any  agency  that  exercises  discretionary  
powers  absent  an  “intelligible  principle”  from  
Congress  has  crossed  the  line  into  constitutionally  
forbidden  lawmaking.  

EPA’s  decision  to  replace  the  Act’s  numerical  
thresholds  with  targets  of  its  own  creation  is  not  and  
cannot  be  based  on  any  intelligible  principle  provided  
by  Congress.  The  Act  envisions  that  EPA  will  either  
comply  with  the  numerical  thresholds  or  seek  
corrective  legislation  from  Congress;  as  a  result, it  
does  not  supply  any  intelligible  principle  for  the  
improvisation  project  that  EPA  has  undertaken  in  
the  Tailoring  Rule.  So  even  if  EPA  could  conjure  up  
a  non-arbitrary  justification  for  choosing  75,000  tpy  
CO2e  and  100,000  tpy  CO2e  as  the  “new”  threshold  
levels  for  greenhouse-gas  emissions, it  cannot  link  
these  decisions  to  any  guideline  provided  in  a  federal  
statute, and  it  therefore  cannot  characterize  its  
regulatory  regime  as  anything  but  agency  legislation.  

EPA  declares  in  its  Tailoring  Rule  that  future  
phase-ins  will  apply  PSD  and  Title  V  “at  threshold  
levels  that  are  as  close  to  the  statutory  levels  as  
possible, and  do  so  as  quickly  as  possible, at  least  to  
a  certain  point.”  J.A.  310.  Putting  aside  whether  
this  can  qualify  as  “intelligible,”  this  reflects  at  most  
an  effort  by  EPA  to  supply  itself  with  a  guiding  
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principle  for  the  new  threshold  levels  that  it  will  
choose.  But  tman  squelches  the  notion  thatWhi  

agency-supplied  guidelines  can  satisfy  the  
constitutional  demand  that  Congress  provide  an  
intelligible  principle  to  guide  agency  discretion.  See  

531  U.S.  at  473.  EPA’s  decision  to  establish  new  
threshold  levels  for  greenhouse-gas  emissions  is  not  
governed  by  a  congressionally  supplied  intelligible  
principle,  and  should  be  vacated  as  an  
unconstitutional  exercise  of  legislative  power.  

D.  EPA’s  Tailoring  Rule  Arrogates  Powers  That  

Congress  Reserved  To  Itself  In  The  Clean  Air  

Act.  

When  Congress  enacted  and  amended  the  Act, it  
chose  to  establish  and  retain  specific  numerical  
thresholds  in  the  statute  rather  than  instruct  EPA  to  
promulgate  “reasonable”  or  “sensible”  threshold  
levels  for  individual  air  pollutants.  By  doing  this,  
Congress  established  that  the  threshold  levels  of  
pollutants  would  be  governed  by  a  rule  rather  than  a  
standard.  One  reason  legislatures  establish  rules  is  
to  reduce  decision  costs  for  those  who  implement  the  
law, even  though  this  may  incur  error  costs  by  
binding  agency  administrators  to  a  crude  statutory  
regime.  But  statutory  rules  serve  another  important  
function:  They  allocate  power  between  the  
legislature  and  the  agency  that  implements  the  
legislative  command.  

When  a  federal  statute  delegates  broad  
discretionary  powers  to  an  agency, it  becomes  more  
difficult  for  Congress  to  influence  the  agency’s  future  
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23  

decisionmaking.  Had  the  Act  simply  instructed  EPA  
to  “regulate  air  pollution  in  the  public  interest,”  then  
EPA  would  have  free  rein  to  regulate  greenhouse-gas  
emissions  (or  any  future  air  pollution)  without  
seeking  permission  or  input  from  Congress.  But  by  
establishing  rigid  numerical  thresholds  in  the  text  of  
the  Act, Congress  sought  to  hamstring  EPA  from  
unilaterally  attacking  some  new  and  unforeseen  
problem  of  air  pollution  while  relegating  Congress  to  
the  sidelines.  The  decision  to  allocate  power  in  this  
manner  is  an  essential  component  of  the  bargaining  
that  produced  the  Act  and  its  amendments;  for  EPA  
to  disregard  this  choice  reflects  nothing  more  than  a  
raw  power  grab  and  a  denigration  of  congressional  
prerogatives.  

EPA  apparently  does  not  fancy  the  prospect  of  
waiting  for  Congress  to  amend  these  numerical  
thresholds  through  legislation.  Any  efforts  to  obtain  
corrective  legislation  will  require  bargaining  and  
concessions  from  both  Congress  and  the  
Administration.  EPA  might  not  get  everything  that  
it  wants, and  the  President  will  have  to  spend  
political  capital  that  he  might  wish  to  preserve  for  
other  matters.  How  much  easier  to  rewrite  
unilaterally  the  Act’s  numerical  thresholds  and  avoid  
the  bother  of  negotiating  with  the  people’s  elected  
representatives.  Yet  the  temptation  to  stray  from  
the  allocations  of  power  memorialized  in  statutes  is  
precisely  why  the  Act  provides  for  judicial  review  of  
agency  action.  If  this  Court  decides  that  EPA  has  
the  statutory  authority  to  regulate  greenhouse-gas  
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emissions from stationary sources,  it should 
disapprove the Tailoring Rule and force EPA to 
bargain with Congress over these matters. 

III. MASSACHU  EPA LD BE RECONSIDEREDSETTS V. SHOU  

OR OVERRULED IF IT COMPELS EPA TO REGULATE 

STATIONARY SOU  SERCE GREENHOU  GAS EMISSIONS. 

Before 2007, EPA held that greenhouse gases did 
not qualify as “air pollutants” under the Act, which 
defines “air pollutant” as 

any air pollution agent or combination of 
such agents,  including any physical,  
chemical, biological, radioactive (including 
source material, special nuclear material,  
and byproduct material) substance or 
matter which is emitted into or otherwise 
enters the ambient air. 

42 U.S.C. § 7602(g). EPA explained that it had 
traditionally construed the term “air pollution agent” 
as limited to pollutants “that occur primarily at 
ground level or near the surface of the earth . . . not 
higher in the atmosphere.” 68 Fed. 922,Reg. 52,  
52,926-27 (Sept. 8, 2003) (J.A. 1350); see also id. at 
J.A. 1350 (noting that greenhouse gases such as CO2 

are “fairly consistent in concentration throughout the 
world’s atmosphere up to approximately the lower 
stratosphere”). This view led EPA to refrain from 
regulating greenhouse-gas emissions under any of 
the Act’s provisions not only the stationary-source 
regulations in the PSD and Title V programs, but 
also the motor-vehicle regulations in Title II. 
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Massachusetts  v.  EPA, 549  U.S.  497  (2007), held  
that  EPA  could  no  longer  refuse  to  regulate  motor-

vehicle  greenhouse-gas  emissions  simply  by  insisting  
that  greenhouse  gases  fail  to  qualify  as  “air  
pollutants.”  Id.  at  528-32.  This  holding  rested  on  
two  propositions.  First, this  Court  observed  that  the  
four  greenhouse  gases  emitted  by  motor  vehicles  
“[c]arbon  dioxide, methane, nitrous  oxide, and  
hydrofluorocarbons”  qualify  as  “physical  [and]  
chemical  .  .  .  substances[s]  which  [are]  emitted  into  
.  .  .  the  ambient  air”  within  the  meaning  of  section  
7602(g).  Id.  at  529.  Second, this  Court  distinguished  
Brown  &  Wi amson  by  noting  that  EPA  regulation  lli  

of  motor-vehicle  greenhouse-gas  emissions  “would  
lead  to  no  .  .  .  extreme  measures.”  Id.  at  531.  
Massachusetts  never  considered  whether  EPA  could  
or  should  regulate  stati  greenhouse  onary-source  

gases  as  air  pollutants  under  the  PSD  and  Title  V  
programs,  where  the  Act’s  rigid  permitting  
thresholds  would  produce  burdens  that  exceed  any  
semblance  of  rational  regulation.  

Massachusetts’s  holding  need  not  and  should  not  
be  extended  to  stationary-source  greenhouse-gas  
emissions.  Massachusetts’s  decision  to  regard  motor-
vehicle  greenhouse-gas  emissions  as  “air  pollutants”  
under  section  7602(g)  rested  in  part  on  the  absence  
of  preposterous  consequences.  Id.  Here, by  contrast,  
EPA  itself  recognizes  that  including  stationary-
source  greenhouse-gas  emissions  within  the  meaning  
of  “air  pollutant”  will  produce  ridiculous  outcomes,  
and  for  this  reason  the  agency  refuses  to  obey  the  
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26  

unambiguous  permitting  thresholds  specified  in  the  
PSD  and  Title  V  provisions.  See  Part  II, supra.  And  
the  Massachusetts  Court  never  had  the  opportunity  
to  consider  the  implications  of  defining  the  term  “air  
pollutant”  to  include  greenhouse-gas  emissions  from  
stationary  sources, as  not  one  of  the  twenty-nine  
briefs  submitted  by  the  parties  and  their  amici  
informed  the  Court  of  the  absurdities  that  would  
arise  from  extending  the  PSD  and  Title  V  permitting  
requirements  to  every  building  that  emits  more  than  
100  (or  250)  tpy  of  CO2.  See  United  States  v.  L.A.  

Tucker  Truck  Lines,  Inc., 344  U.S.  33, 38  (1952)  
(holding  that  when  an  issue  “was  not  .  .  .  raised  in  
briefs  or  argument  nor  discussed  in  the  opinion  of  
the  Court[,]  .  .  .  the  case  is  not  a  binding  precedent  
on  this  point”).  

None  of  this  would  matter  if  the  statutory  
definition  of  “air  pollutant”  were  clear  enough  to  
compel  EPA  to  regulate  stationary-source  
greenhouse  gases.  But  it  isn’t;  the  phrase  “air  
pollution  agent”  leaves  wiggle  room,  see  

Massachusetts, 549  U.S.  at  555-60  (Scalia, J.,  
dissenting), and  there  is  nothing  paradoxical  about  
interpreting  section  7602(g)’s  definition  of  “air  
pollutant”  to  include  greenhouse-gas  emissions  from  
motor  vehicles  but  not  stationary  sources, given  the  
implausibility  of  regulating  greenhouse-gas  
emissions  in  a  manner  consistent  with  PSD  and  Title  
V  permitting  regimes.  The  briefs  submitted  by  the  
Industry  Petitioners  offer  several  ways  for  the  Court  
to  interpret  the  Act  in  a  manner  that  excludes  
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27  

greenhouse-gas  emissions  from  the  PSD  and  Title  V  
programs, or  that  prevents  greenhouse-gas  emissions  
from  triggering  the  permitting  requirements  of  those  
programs.  

EPA  claims  that  it  can  interpret  the  Act  to  
require  the  regulation  of  stationary-source  
greenhouse-gas  emissions, and  then  avoid  the  absurd  
consequences  of  extending  the  PSD  and  Title  V  
permitting  requirements  to  greenhouse  gases  by  
replacing  the  unambiguous  numerical  thresholds  
specified  in  the  Act  with  numbers  and  metrics  of  its  
own  choosing.  EPA’s  analysis  is  backward.  Agencies  
can  rewrite  unambiguous  statutory  language  in  the  
name  of  avoiding  “absurdity,”  if  at  all, only  when  no  
other  permissible  construction  of  the  statute  is  
available  to  avoid  that  absurdity.  Indeed, EPA’s  
analysis  reflects  a  perverse  brand  of  agency  self-
aggrandizement:  The  more  mischief  an  agency  
causes  by  its  interpretations  of  a  statute, the  more  
power  it  will  have  to  rewrite  the  unambiguous  
provisions  of  a  statute.  To  find  any  possible  
construction  of  the  Act  that  avoids  extending  the  
PSD  and  Title  V  permitting  regimes  to  greenhouse  
gases  is  to  require  a  ruling  that  disapproves  EPA’s  
interpretation  of  the  statute.  

If  this  Court  concludes  that  Massachusetts  

compels  EPA  to  regulate  greenhouse-gas  emissions  
under  the  PSD  and  Title  V  programs, then  the  State  
Petitioners  respectfully  request  that  this  Court  
reconsider  Massachusetts’s  holding  that  CO2  and  
other  greenhouse  gases  unambiguously  qualify  as  
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28  

“air  pollutant[s]”  within  the  meaning  of  the  Act.  
Even  EPA  recognizes  that  the  term  “air  pollutant”  
cannot  possibly  extend  to  “all  airborne  compounds  of  
whatever  stripe, nor  can  it  extend  to  all  “physical  ”  
[and]  chemical  .  .  .  substance[s]  which  [are]  emitted  
into  .  .  .  the  ambient  air.”  Massachusetts, 549  U.S.  at  
529  (majority  opinion)  (internal  quotation  marks  
omitted).  EPA  insists  that  the  term  “air  pollutant”  
extends  only  to  “physical, chemical  [or]  biological”  
substances  subject  to  regulati  ron  under  the  Clean  Ai  

Act  even  though  this  limiting  construction  finds  no  
support  from  Massachusetts, which  equated  the  term  
“air  pollutant”  with  “all  airborne  compounds  of  
whatever  stripe,  and  further  insisted  that  this  ”  
construction  of  “air  pollutant”  was  compelled  and  
could  not  be  narrowed  by  EPA.  See  i  see  d.  at  529;  
also  id.  at  558  n.2  (Scalia, J., dissenting).  

The  problems  with  Massachusetts’s  interpretation  
of  “air  pollutant”  are  made  painfully  apparent  by  this  
case.  With  CO2  as  an  “air  pollutant,”  every  building  
that  emits  more  than  100  or  250  tpy  of  CO2  becomes  
subject  to  permitting  requirements, a  result  that  
imposes  extreme  and  unacceptable  regulatory  
burdens  on  EPA  and  the  more  than  6,  000000,  
buildings  that  would  suddenly  become  required  to  
obtain  permits.  See  Part  I, supra.  EPA  deems  these  
results  so  absurd  that  it  refuses  to  apply  the  Act  as  
written.  See  J.A.  280-88, 459-68.  EPA  also  does  not  
agree  with  Massachusetts’s  all-encompassing  
definition  of  “air  pollutant”  because  it  refused  to  
deem  stationary-source  greenhouse-gas  emissions  
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29  

“air  pollutant[s]”  under  the  statute  until  after  it  had  
promulgated  its  Endangerment  Finding  and  the  
Tailpipe  Rule.  See  J.A.  709.  

Stare  decisis  is  “not  an  inexorable  command, see  ”  
Payne  v.  Tennessee, 501  U.S.  808, 827-28  (1991), and  
this  Court  has  not  hesitated  to  reconsider  or  overrule  
cases  that  have  proven  “unworkable”  or  “legitimately  
vulnerable  to  serious  reconsideration, Vasquez  ”  v.  

Hi  474  U.S.  254,  Massachusetts’s  llery,  266  (1986).  
holding  that  CO2  and  other  greenhouse  gases  
“unambiguous[ly]”  qualify  as  “air  pollutant[s]”  under  
the  Act  should  be  reconsidered  in  light  of  the  
preposterous  results  that  are  produced  under  the  
PSD  and  Title  V  programs.  

* * *  

Fusing  the  law-making  power  with  the  law-
execution  power  contradicts  the  Constitution’s  most  
fundamental  principles  of  limited  government  and  
separation  of  powers.  See,  e.g., Youngstown  Sheet  &  

Tube  Co.  v.  Sawyer, 343  U.S.  579, 633  (1952)  
(Douglas, J., concurring);  THE  FEDERALIST  NO.  47  
(Madison).  Yet  EPA  believes  it  can  disregard  
unambiguous, agency-constraining  statutory  rules  
and  unilaterally  establish  a  new  regulatory  regime  to  
deal  with  novel  environmental  challenges.  Few  
propositions  could  be  more  subversive  of  the  rule  of  
law, or  the  notion  that  agency  power  must  be  
authorized  rather  than  assumed.  A  ruling  that  
approves  this  agency-created  regulatory  regime  will  
allow  EPA  to  become  a  law  unto  itself.  
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CONCLUSION  

The  judgment  of  the  court  of  appeals  should  be  
reversed.  
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ARGUMENT  

Massachu  v.  EPA  interpreted  “air  pollutant”  setts  

to  include  “all  airborne  compounds  of  whatever  
stripe.”  549  U.S 497,  529  (2007).  EPA  agrees  that  .  
extending  this  understanding  of  “air  pollutant”  into  
PSD and Title  V produces  numerous  absurdities.  Its  
proposed  solution  is  to  re-write  the  unambiguous  
statutory  language  of  those  programs.  The  proper  
response  is  to  cabin  Massachusetts’s  understanding  
of “air pollutant” to  PS  Title II  and NS  .  See Am.  Elec.  

Power  Co.  v.  Connecticu  .  Ct.  2527  (2011)  t,  131  S  
(“AEP”).  The statutory definition of “air pollutant” is  
capable  of sustaining  a  more  narrow  construction  in  
the  context  of  PSD  and  Title  V.  See  42  U.S.C.  
§ 7602(g);  Envtl.  Def.  v.  Du  Energy  Corp., .ke  549  U.S  
561,  575-76  (2007)  (allowing  defined  statutory  terms  
to  be  interpreted differently in  different  provisions  of  
a  statute).  Agencies  and  courts  must  first  construe  
ambigu s  statutory  language  to  avoid  absurdity,  ou  

before  re-writing u  ou statutory language  to  nambigu s  

avoid that absurdity.  

I.  THE  CLEAN  AIR  ACT  DOES  NOT  AUTHORIZE  

EPA  TO  REGULATE  GHGS  UNDER  PSD  OR  

TITLE  V.  

EPA’s construction of “air pollutant” has produced  
at  least  three  absurdities  in  the  PSD  and  Title  V  
programs.  EPA’s  attempts  to  avoid these  absurdities  
are  foreclosed  by  the  unambiguous  language  of  the  
Act.  
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2  

First,  PS  source  D  and Title  V require  permits  if a  
emits  more  than  100  or  250  tons  per  year  (“tpy”)  of  
“any  air  pollutant.”  42  U.S.C.  §§ 7475(a),  7479(1),  
7602(j),  7661(2),  7661a(a)  (emphasis  added).  By  
equating  “air  pollutant”  with  “all  airborne  
compounds  of  whatever  stripe,”  EPA  is  left  with  a  
statute  that  requires  permits  from  entities  that  emit  
harmless  or  beneficial  substances  such  as  oxygen.  
EPA  purports  to  have  “solved”  this  problem  by  re-
writing  the  statutory  language.  Rather  than  
requiring  permits  for  entities  that  emit  threshold  
amounts  of  “any  air  pollutant,”  as  the  statute  
commands,  EPA instead imposes  these  requirements  
only  on  sources  that  emit  air  pollutants  subject  to  
regulation under the Act.  See EPA Br.  43.  

None  of  the  respondents  explains  how  “any  air  
pollutant”  can  refer  only  to  a  regulated  air  pollutant.  
Nor  do  they  explain  how  EPA  can  sustain  this  
construction  when  a  separate  statutory  provision  
requires  “the  best  available  control  technology  for  
each  pollutant  su  lation  ubject  to  regu  nder  this  

chapter.”  42  U.S.C.  § 7475(a)(4)  (emphasis  added).  
When  Congress  wanted  to  refer  only  to  latedregu  air  
pollutants,  it  knew  how  to  do  so.  Yet  the  
qualification  that  appears  in  section  7475(a)(4)  is  
conspicuously absent from the permitting triggers for  
the  PS  See  id.  §§  7479(1),  D  and  Title  V  programs.  
7602(j),  7661(2);  see  also  Russello  v.  United  States,  
464  U.S 16,  22  23  (1983)  (“‘[W]here  Congress  .  
includes  particular  language  in  one  section  of  a  
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3  

statute  but  omits  it  in  another  section  of  the  same  
Act,  it  is  generally  presumed  that  Congress  acts  
intentionally  and  purposely  in  the  disparate  
inclusion  or  exclusion.’”  (alteration  in  original)  
(citation omitted)).  

EPA  claims  that  the  “relevant  statutory  context”  
supports  its  atextual  construction  because  “[t]he  
requirements  of  the  PSD  program  address  only  
pollutants  that  are  regulated  in  some  way  under  the  
Act.”  EPA  Br.  43.  That  only  strengthens  the  
contrast  with  the  statute’s  definition  of  “major  
emitting  facility,”  which  uses  the  phrase  “any  air  
pollutant”  without  qualification.  And  in  all  events,  
EPA’s  reliance  on  these  D provisions  does  nothing  PS  
to  support  its  atextual  construction  of Title  V,  whose  
permitting  requirements  extend  to  sources  that  emit  
more  than  100  tpy  of  “any  air  pollutant.”  Compare  

42  U.S.C.  §§  7602(j),  7661(2),  7661a(a),  with  EPA Br.  
at 55-56.  

The  second  absurdity  created  by  EPA’s  
interpretation  of  “air  pollutant”  arises  from  the  
unambiguous  100/250  tpy  permitting  thresholds  of  
the  PS  Title  V programs,  which  set  far  too  D  and  are  
low  to  allow  for  rational  regulation  of  GHGs.  See  

J.A.  381-88.1  And  the  third  absurdity  comes  from  

1  As  EPA  recognizes,  the  States’  reliance  on  FDA  v.  Brown  &  

Williamson  Tobacco  Corp.,  529  U.S.  120  (2000),  and  their  
argument  for  a  narrow  construction  of  “air  pollutant”  are  
equally  applicable  to  PSD  and  Title  V.  See  EPA  Br.  56.  The  
S  petitioners  preserved  they  have  not  tate  these  arguments  and  
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4  

section  7475(a)(4)’s  requirement  to  impose  the  “best  
available  control  technology,”  which  as  applied  to  
GHGs  would  not  only  empower  but  require  EPA  to  
micromanage  every  aspect  of energy  consumption  in  
EPA-regulated  buildings.  See  Joint  Industry  Reply  
Br.  Here,  too,  EPA re-writes  unambiguous  statutory  
requirements,  by  scratching  out  the  legislatively  
enacted  permitting  thresholds,  and  by  excluding  
from  the  BACT  requirement entities  that emit GHGs  
in  amounts  below  EPA-concocted  thresholds.  See  

EPA Br.  17 n.4;  J.A.  506-09.  

The only way the statute can be construed (rather  
than  re-written)  to  avoid  these  absurdities  is  to  
narrow  EPA’s  interpretation  of “air  pollutant”  in  the  
PSD  and  Title  V  programs.  The  Clean  Air  Act  
defines “air pollutant” as:  

any  air  pollution  agent  or  
combination of such agents,  including  

been  forfeited.  See  Final  Brief  of  State  Petitioners  and  
S  Intervenor  at  59,  Coal.  for  Responsible  Reg.,  Inc.  v.  upporting  
EPA,  684  F.3d  102  (D.C.  Cir.  2012)  (No.  10-1073)  (“The  low,  
mass-based  permitting  thresholds  established  by  the  PSD  and  

Title  V provisions  simply  do  not  fit  with  a  world  in  which  EPA  
treats  greenhouse-gas  emissions  as  air  pollutants  under  those  
programs.  EPA  must  therefore  obtain  more  specific  
authorization  from  Congress  before  asserting  a  prerogative  to  
regulate  greenhouse-gas  emissions  under  either  the  PSD  or  

Title  Vprograms.”  (emphases  added)).  The  D.C.  Circuit’s  claim  
that  the  petitioners  “forfeited”  their  challenge  to  EPA’s  
interpretation  of Title  V  is  indefensible,  and  EPA  does  not  rely  
on it.  J.A.  241;  EPA Br.  55-56.  
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5  

any  physical,  chemical,  biological,  
radioactive  (including  source  
material,  special  nuclear  material,  
and byproduct  material)  substance  or  
matter  which  is  emitted  into  or  
otherwise  enters  the  ambient  air.  
Such  term  includes  any  precursors  to  
the  formation  of any  air  pollutant,  to  
the  extent  the  Administrator  has  
identified  such  precursor  or  
precursors  for  the  particular  purpose  
for  which  the  term  “air  pollutant”  is  
used.  

42  U.S  On  its  face,  it  is  possible  to  .C.  § 7602(g).  
construe  this  language  as  extending  only  to  “air  
pollution  agents,”  i.e.,  substances  that  “pollute”  the  
air  by  rendering  it  “impure  or  TER’Sunclean.”  WEBS  

NEW  INTERNATIONAL  DICTIONARY  1910  (2d  ed.  1949)  
(defining  “pollute”  as  “[t]o  make  or  render  impure  or  
unclean”);  Massachu  549  U.S at  559  (Scalia,  J.,  setts, .  
dissenting).  EPA’s  all-things-airborne  view  leaves  
the  phrase  “air  pollution  agent”  without  any  work  to  
do,  and  renders  superfluous  the  entire  second  
sentence  of  section  7602(g).  It  is  also  possible  to  
interpret  “air  pollution  agent”  to  exclude  GHGs.  
Heat-trapping  gases  are  not  inherently  harmful;  to  
the  contrary,  some  presence  of  GHGs  is  not  only  
beneficial  but  necessary  to  keep  the  Earth’s  climate  
from  slipping into  another ice  age.  Whether we  have  
reached the  point  at which GHG  emissions  should be  
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6  

deemed  harmful  is  a  highly  subjective  question,  
which  requires  a  theory  of  optimal  climate  and  
involves picking winners and losers across the globe.  

EPA says that any such narrowing construction of  
“air  pollutant”  is  foreclosed  by  Massachusetts,  and  
EPA implies (though it does not explicitly argue)  that  
“air  pollutant”  must  have  a  uniform  meaning  
throughout  the  Act.  See  EPA  Br.  45-46.  EPA  is  
mistaken  on  both  counts.  Although  EPA  correctly  
observes  that  Massachusetts  equated  “air  pollutant”  
with  “all  airborne  compounds  of whatever  stripe”  in  
the  context  of  Title  II,  this  Court  has  also  held  on  
multiple  occasions  that  statutory  terms  even  
defined  statutory  terms  need  not  be  given  uniform  
interpretations  throughout  an  act.  See,  e.g.,  Duke  

Energy,  549  U.S.  at  575-76  (“There  is,  then,  no  
effectively  irrebuttable  presumption  that  the  same  
defined  term  in  different  provisions  of  the  same  
statute  must  be  interpreted  identically.  Context  
counts.”  (citations  and  internal  quotation  marks  
omitted));  Robinson  v.  Shell  Oil  Co.,  519  U.S.  337,  
343-44  (1997);  see  also  EPA  Br.  46  n.12  
(acknowledging  that  EPA  “has  interpreted  the  term  
‘any  pollutant,’  within  the  definition  of  ‘major  
stationary  source’  that  appears  in  the  CAA provision  
addressing  visibility  protection,  as  including  only  
‘visibility-impairing  pollutants’”).  It  is  not  only  
permissible  but  imperative  to  adopt  differing  
constructions  of  a  statutory  term  when  that  is  the  
only  way  to  satisfy  the  competing  demands  of  
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7  

avoiding  absurdity,  preventing  agencies  from  re-
writing  unambiguous  statutory  language,  and  
accommodating  stare  ection  decisis  considerations.  S  
7602(g)’s definition of “air pollutant” is ambiguous on  
its  face,  and  EPA  cannot  pretend  that  its  hands  are  
tied  by  Massachu  ke  Energy  and  other  setts  when  Du  

rulings  of this  Court  allow defined statutory terms  to  
carry  different  meanings  in  different  surrounding  
contexts.2  

II.  IF  THE  COURT  CONCLUDES  THAT  THE  CLEAN  

AIR  ACT  AUTHORIZES  EPA  TO  REGULATE  

GHGS  UNDER  PSD  AND  TITLE  V,  THEN  THE  

COURT  SHOULD  ENFORCE  THE  STATUTORY  

PERMITTING  THRESHOLDS  AND  DISAPPROVE  

THE  TAILORING  RULE.  

EPA  tries  to  pass  off its  “Tailoring  Rule,”  75  Fed.  
Reg.  31,514  (June  3,  2010),  as  akin  to  an  act  of  
prosecutorial  discretion.  See  EPA  Br.  49  (claiming  
that  the  Tailoring  Rule  falls  within  EPA’s  “broad  
discretion  to  choose  how  best  to  marshal  its  limited  
resources  and  personnel  to  carry  out  its  delegated  

2  The  American  Chemistry  Council  offers  a  way  to  avoid  the  
absurdity  of  imposing  PSD  permitting  on  entities  that  emit  
more  than  250  tpy  of  GHGs,  but  that  does  not  prevent  the  
absurdities  of imposing  Title  V permitting  on  sources  that  emit  
more  than 100  tpy of “any air pollutant,” nor does it address the  
fact  EPA’s  approach  would  result  in  nullifying  or  distorting  
central  PS  as  the  BACT  requirement  and  the  D  provisions  such  
mandatory local-impact analysis.  
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8  

responsibilities”  (quoting  Massachu  549  U.S at  setts, .  
527));  cf  Heckler v.  Chaney,  . 821  (1985).  .  470 U.S  

The  problem  with  this  argument  is  that  the  
statute  specifically  defines  the  scope  of  EPA’s  
discretion  to  exempt  sources  from  the  permitting  
requirements  of  PSD  and  Title  V,  and  it  expressly  
withholds  the  “discretion”  that  EPA  has  claimed  for  
itself.  Title  V,  for  example,  grants  EPA discretion  to  
“exempt one or more  source  categories (in whole or in  
part)”  from  its  permitting  regime  if EPA  “finds  that  
compliance  with  such  requirements  is  impracticable,  
infeasible,  or  unnecessarily  burdensome  on  such  
categories,”  but  it  goes  on  to  say  that  EPA  “may  not  

exempt  any  major  source  from  such  requirements.”  
42  U.S.C.  §  7661a(a)  (emphasis  added);  see  also  id.  

§ 7479(1)  (authorizing  States  to  exempt  “nonprofit  
health  or  education  institutions,”  but  nothing  else,  
from  the  “major emitting facilit[ies]”  subject  PS  to  D).  
To allow an agency to invoke “discretion” in the teeth  
of  these  statutory  provisions  would  effectively  give  
the  executive  a  dispensing  power  over  the  Clean  Air  
Act.3  

3  EPA  denies  that  it  has  “flatly  exempt[ed]”  sources  Dfrom  PS  
or  Title  V  because  the  Tailoring  Rule  contains  aspirational  
statements  that  EPA  might,  at  some  unknown  point  in  the  
future,  impose  Title  V  permitting  on  all  sources  emitting  more  
than  100  tpy  of CO2.  See  EPA Br.  at  16-18;  J.A.  497  (“With  the  
tailoring  approach,  over  time,  more  sources  may  be  included  in  
title  V,  consistent with  those  provisions  and legislative  history.”  
(emphasis  added)).  But  see  J.A.  498  (“However,  as  part  of  the  
tailoring  approach,  we  recognize  that  we  may  at  some  point  
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9  

The  respondents  also  suggest  that  the  legality  of  
the  Tailoring  Rule  is  outside  the  question  presented.  
See  N.Y.  Br.  20  n.10.  But  “[t]he  statement  of  any  
question  presented  is  deemed  to  comprise  every  
subsidiary  question  fairly  included  therein.”  SUP.  
CT.  R.  14(a).  The  task  of  resolving  whether  EPA  
“permissibly  determined  that  its  regulation  of  
greenhouse  gas  emissions  from  new  motor  vehicles  
triggered  permitting  requirements  under  the  Clean  
Air  Act  for  stationary  sources  that  emit  greenhouse  
gases”  fairly  encompasses  disputes  regarding  the  
scope  of those  “permitting  requirements,”  as  well  as  
the  substantive  obligations  imposed  on  entities  
subjected  to  PSD  permitting.  See,  e.g.,  42  U.S.C.  
§ 7475(a)(4);  EPA  Br.  6,  24  (acknowledging  that  
disagreements  over  the  scope  of  section  7475(a)(4)  
are within the question presented).  

The  legality  of the  Tailoring  Rule  is  also  relevant  
to  whether  EPA  lawfully  asserted  jurisdiction  over  
GHGs  in  the  PSD  and  Title  V  programs,  which  is  
undoubtedly  within  the  scope  of  the  question  
presented.  If  EPA’s  Tailoring  Rule  is  unlawful,  as  
the  States  maintain,  then  it  is  more  difficult  to  

determine  that it is  appropriate  to exclude  certain sources,  such  
as the smallest of the GHG sources.”).  Apparently EPA believes  
that  temporary  exemptions  are  not  “exemptions”  under  section  
7661a(a),  even  when  indefinite  in  duration  and  when  the  
agency  has  made  no  commitment  to  enforce  Title  V  against  all  
major sources in the future.  That is not a tenable argument.  
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10  

justify a construction of the statute that treats GHGs  
as “air pollutants” under PSD and Title V.  

III.  MASSACHUSETTS  SHOULD  BE  RECONSIDERED  

OR  OVERRULED  IF  IT  COMPELS  EPA  TO  

REGULATE  GHGS  UNDER  PSD  OR  TITLE  V.  

The  Court  need  not  reconsider  or  overrule  
Massachu  tates’  reliance  setts  unless  it  rejects  the  S  
on  Duke  Energy  and  concludes  that  “air  pollutant”  
must  have  the  same  meaning  in  PSD  and  Title  V  
that  it  has  in  Title  II.  If  (and  only  if)  this  Court  
decides  that  “air  pollutant”  must  have  a  uniform  
interpretation  throughout  the  Act,  then  the  States  
respectfully  ask  this  Court  to  reconsider  
Massachusetts’s  holding  that  “air  pollutant”  
unambiguously  includes  “all  airborne  compounds  of  
whatever  stripe.”  Forcing  EPA  to  treat  every  

airborne  substance  as  an  “air  pollutant”  is  
demonstrably  untenable  in  light  of the  provisions  in  
the PSD and Title V programs.  

EPA  purports  to  rely  on  Massachusetts’s  
definition  of  “air  pollutant,”  yet  EPA  refuses  to  
impose  Title  V  or  PSD  permitting  requirements  on  
sources  that  emit  more  than  100  or  250  tpy  of  
unregulated  airborne  substances  even  though  the  
statute  requires  permits  for  entities  emitting  more  
than  100  or  250  tpy  of “any  air  pollutant.”  The  only  
way  EPA  can  defend  its  interpretation  of  the  PSD  
and  Title  V  permitting  triggers  is  for  this  Court  
either  to  cabin  Massachusetts’s  holding  so  that  its  
all-encompassing  definition  of  “air  pollutant”  does  
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11  

not  carry  over  to  PSD  and  Title  V,  or  overrule  it.  
Otherwise  EPA  is  left  to  claim  that  statutes  do  not  
mean  what  they  say  that  the  word  “any”  can  
somehow be construed to mean “a subset of.”  

The  respondents  contend  that  limiting  or  
overruling  Massachusetts  would  undercut  AEP,  as  
well  as  EPA’s  decision  to  regulate  mobile-source  
GHGs  under Title  II.  See EPA Br.  35-36;  N.Y.  Br.  16  
n.6.  Not  so.  The  tates  are  not  asking  this  Court  S  to  
hold  that  section  7602(g)’s  definition  of  “air  
pollutant”  unambiguously  excludes  GHGs.  They  are  
asking  this  Court  to  recognize  only  that  section  
7602(g)’s  definition  is  flexible  enough  on  its  face  to  
accommodate  either  a  GHG-inclusive  or  a  GHG-
exclusive  reading.  Whether  that  definition  can  or  
should  be  construed  to  include  GHGs  (or  everything  
airborne)  depends  on  the  context  provided  by  
surrounding  statutory  provisions.  See  Duke  Energy,  
549  U.S.  at  575-76;  see  also  Chevron,  USA,  Inc.  v.  

Natu  .  Cou  .  837,  843  n.9  ral  Res.  Def  ncil,  467  U.S  
(1984)  (holding  that  courts  should  employ  all  
“traditional  tools  of  statutory  construction”  at  
Chevron step one).  

Massachusetts’s  construction  of  “air  pollutant”  
was  plausible  in  the  context  of Title  II,  because  Title  
II  does  not  permit  regulation  of “air  pollutants”  until  
EPA  issues  an  endangerment  finding,  and  
construing  “air  pollutant”  broadly  to  include  GHGs  
would not trigger “extreme”  or absurd results in Title  
II.  See  Massachu  549  . at  531.  The  same  is  setts,  U.S  
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12  

true  of  the  NSPS program  at  issue  in  AEP.  See  42  
U.S  PS  .C.  § 7411(b)(1)(A)  (limiting  NS  regulations  to  
sources  that  contribute  to  “air  pollution  which  may  
reasonably  be  anticipated  to  endanger  public  health  
or  welfare”).  By  contrast,  Title  V  and  PSD  require  
permits  for  every  source  emitting  more  than  100  or  
250  tpy  of “any  air  pollutant”  regardless  of whether  
the  pollutant  is  regulated or harmful.  It  is  absurd to  
impose  this  requirement  on  every  entity  that  emits  
threshold  amounts  of  CO2  or  harmless  substances  
such  as  oxygen.  In  the  context  of  these  two  
programs,  “air  pollutant”  cannot  reasonably  be  
construed  to  include  “all  airborne  compounds  of  
whatever stripe.”  

Massachusetts  never  considered  the  implications  
of its  holding for PS  and  of the  30  D and Title  V,  none  
briefs  in  that  case  alerted  the  Court  to  the  problems  
that  would  arise  under  those  programs  if  “air  
pollutant”  means  “all  airborne  compounds  of  
whatever  stripe.”  EPA  parrots  the  D.C.  Circuit  
panel’s  statement  that  the  Massachusetts  briefs  
“explicitly  raised  the  argument  that  interpreting  ‘air  
pollutant’  to  include  greenhouse  gases  could  have  
tremendous  consequences  for  stationary-source  
regulation.”  EPA  Br.  35  n.8  (quoting  J.A.  142  
(Sentelle,  C.J.,  Rogers  and  Tatel,  JJ.,  concurring  in  
the  denials  of  rehearing  en  banc)).  But  the  panel  
cited  only  one  brief  to  support  that  claim  a  brief  
that  never  so  much  as  mentions  Title  V  and  whose  
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13  

sole  discussion  of  PSD  appears  in  the  following  
passage:  

In  addition  to  imposing  controls  on  
existing  sources  IPs  through  S  or  
FIPs,  state  and  EPA  regulatory  
authorities  also  are  directed  to  
impose  requirements  on  the  
construction  of  new  major  sources  of  
air  pollution  and  the  modification  of  
existing  major  sources.  CAA  §§  160-
169,  42  .C.  7470-7479  U.S  §§  
(Prevention  of  ignificantS  
Deterioration  (“PSD”)  requirements  
for  areas  attaining  NAAQS);  and  
CAA  section  173,  42  U.S  7503  .C.  §  
(new  source  (“NS  review  R”)  
requirements  for  areas  not  attaining  
NAAQS).  Among  other  things,  these  
preconstruction  permitting  programs  
required  by  the  Act  mandate  that  
new  or  modified  sources  utilize  the  
Best  Available  Control  Technology  
(in  attainment  areas),  CAA  
§§  165(a)(4),  169(3),  U.S  42  .C.  
§§  7475(a)(4),  7479(3),  or  meet  even  
more  stringent  Lowest  Achievable  
Emission  Rates  (in  non-attainment  
areas),  CAA  §§  171(3),  173(a)(2),  42  
U.S  §§ 7501(3),  7503(a)(2).  .C.  
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14  

Brief  of  Respondent  CO2  Litigation  Group,  
Massachu  v.  EPA,  549  U.S 497  (2007)  (No.  05-setts  .  
1120),  2006  WL  3043971,  at  *19.  There  is  no  
mention  of  the  fact  that  the  100/250  tpy  permitting  
thresholds in PSD and Title V are set too low for CO2  

emissions.  Nor does the brief point out  D and  that PS  
Title  V permitting  requirements  are  triggered by  the  
emission  of “any  air  pollutant”  which  cuts  strongly  
against  the  notion  that  “air  pollutant”  must  be  
construed  to  encompass  “all  airborne  compounds  of  
whatever  stripe.”  There  was  no  reason  for  the  Court  
to  consider  these  implications  for  the  PSD  and  Title  
V programs.  
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15  

CONCLUSION  

The  judgment  of  the  court  of  appeals  should  be  
reversed.  

Respectfully submitted.  
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i  

QUESTIONS PRESENTED  

Through  its  provisions  governing  “state  
implementation  plans”  (“SIPs”),  the  Clean  Air  Act  
gives  States  the  f  opportunity  to  satisf  irst  y,  
consistent  with  their  unique  regulatory  agendas,  the  
bottom-line  air-quality  obligations  that  EPA  
mandates.  42  U.S.C.  §  7410(a).  the  States  fIf  ail  to  
satisfy  those  obligations  and  certain  other  conditions  
are  met,  EPA  may  promulgate  “federal  
implementation  plans”  (“FIPs”),  which  serve  as  
f  y  EPA  requirements  that  ederal  backstops  to  satisf  
the  States  could  have  satisf  y,  in  ied,  but  did  not  satisf  
SIPs.  Id.  §  7410(c)(1).  In  the  rule  at  issue  here  (the  
“Transport  Rule,”  76  Fed.  Reg.  48,208  (Aug.  8,  2011)  
(Pet.  App.  117a)),  EPA  def  27  ined  a  new  region  of  
upwind  States  and  announced  new  obligations  for  
those  States  to  mitigate  interstate  transport  of air  
pollution  under  the  Act’s  “good  neighbor”  provision,  
42  U.S.C.  §  7410(a)(2)(D)(i)(I).  But  instead  of giving  
the  Transport  Rule  States  a  chance  to  satisfy  those  
new  obligations  through  SIPs,  EPA  immediately  
imposed  FIPs  on  all  of them.  

The  questions  presented  are:  
1.  Whether  the  court  of appeals  had  jurisdiction  

to  consider  the  challenges  to  the  Transport  Rule.  
2.  Whether  the  court  of appeals  correctly  vacated  

the  Transport  Rule  for  imposing  FIPs  to  implement  
obligations  that  EPA had  not  previously  announced.  

3.  Whether  the  court  of appeals  correctly  vacated  
the  Transport  Rule  for  exceeding  the  substantive  
limits  of the  good-neighbor  provision.  
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STATEMENT  

I.  STATUTORY AND REGULATORY BACKGROUND  

A.  The  Clean  Air  Act  And  Its  Good-Neighbor  
Provision  

1.  Under  the  Clean  Air  Act,  the  prevention  of air  
pollution  has  always  been  “the  primary  
responsibility  of States  and  local  governments.”  42  
U.S.C.  §  7401(a)(3);  see  id.  §  7407(a).  As  the  Court  
explained  in  1975,  “[t]he  Act  gives  [EPA]  no  
authority  to  question  the  wisdom  of a  State’s  choices  
of emission  limitations  if they  are  part  of a  plan  
which  satisf  the  of [42  U.S.C.  ies  standards  
§  7410(a)(2)].”  Tr  v.  al  Res.  Defense  ain  Natur  
Council,  Inc.,  421  U.S.  60,  79  (1975).  The  same  is  
true  today:  EPA  sets  air-quality  requirements,  but  
the  States  get  the  first  chance  to  implement  those  
requirements  through  SIPs.  See  42  U.S.C.  
§§  7407(a),  7410(a).  

The  process  begins  with  EPA  announcing  a  
national  ambient  air  quality  standard  (“NAAQS”)  
and  designating  geographic  areas  as  
“nonattainment,”  “attainment,”  or  iable”“unclassif  
with  respect  to  that  NAAQS.  Id.  §§  7407(c)  (d),  
7409.  After  EPA  promulgates  a  NAAQS,  States  have  
up  to  three  years  to  submit  SIPs  that  “provide[]  for  
implementation,  maintenance,  and  enforcement”  of  
the  NAAQS  on  an  appropriate  compliance  schedule.  
Id.  §  7410(a)(1),  (a)(2)(A);  see  NY  Br.  4  (explaining  
that  a  SIP  is  not  a  single  document,  but  rather  a  
“collection  of state  laws,  regulations,  and  other  
measures”).  
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Af  or  ter  a  SIP  is  submitted,  EPA  reviews  it  f  
compliance  with  the  Act’s  requirements.  42  
U.S.C.  §  7410(k)(1)  (4).  If a  SIP  meets  the  Act’s  
requirements,  EPA  “shall  approve”  it.  Id.  

§  7410(k)(3).  If EPA  later  concludes  that  a  
previously  approved  SIP  has  become  “substantially  
inadequate”  to  maintain  the  relevant  NAAQS  or  fails  
to  comply  with  any  requirement  of the  Act,  EPA  
“shall  require  the  State  to  revise  the  [SIP]  as  
necessary  to  correct  such  inadequacies.”  Id.  

§  7410(k)(5)  (the  “SIP  call”  provision).  

EPA  cannot  impose  a  FIP  unless  it  either  
disapproves  a  State’s  SIP  submission  or  finds  that  a  
State  has  f  Id.  ailed  to  make  a  SIP  submission.  
§  7410(c)(1).  If EPA  disapproves  a  State’s  SIP  
submission  or  issues  a  finding  of failure  to  submit,  
EPA  must  issue  a  FIP  within  two  years  of that  
disapproval  or  finding.  Id.  But  EPA’s  FIP  authority  
is  extinguished  if the  State  “corrects  the  deficiency,”  
and  EPA  approves  the  SIP  or  SIP  revision,  before  a  
FIP  is  promulgated.  Id.  

2.  The  Clean  Air  Act  requires  SIPs  to  comply  
with  the  requirements  of 42  U.S.C.  §  7410(a)(2),  
including  the  requirements  of the  good-neighbor  
provision.  As  EPA  explains,  this  provision  evolved  
from  a  directive  enacted  50  years  ago  to  “encourage  
cooperative  activities  by  the  States  and  local  
governments  f  air  or  the  prevention  and  control  of  
pollution,”  42  U.S.C.  §  1857a(a)  (1964),  to  the  more  
detailed  provision  that  currently  appears  in  section  
7410(a)(2)(D)(i)(I).  EPA  Br.  3  5.  
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3  

The  earlier  versions  of the  statute  focused  on  
localized  interstate  impacts.  In  1977,  for  instance,  
the  good-neighbor  provision  targeted  emissions  from  
“any  stationary  source”  in  one  State  that  “will  .  .  .  
prevent”  attainment  of a  NAAQS  in  another  State.  
42  U.S.C.  §  7410(a)(2)(E)  (Supp.  II  1977).  This  1977  
provision  was  designed  to  deal  with  NAAQS,  like  the  
one  f  ur  dioxide  (“SO2”),  that  target  pollution  or  sulf  
caused  by  emissions  f  a  source  or  arom  nearby  
discrete  group  of nearby  sources.  See  Air Pollution  
Control  Dist.  v.  EPA,  739  F.2d  1071,  1075  76  (6th  
Cir.  1984);  EPA  Br.  4  5;  ALA  Br.  8  9.  It  was  not  
helpf  in  standards  for  ul  maintaining  air-quality  
ozone  and  fine  particle  matter  (“PM2.5”).  Addressing  
interstate  transport  of those  pollutants  requires  a  
regional  approach  because  ozone  and  PM2.5  are  
formed  through  atmospheric  migration  and  chemical  
transformation  of “precursor”  pollutants,  such  as  
nitrogen  oxides  (“NOx”)  and  SO2,  that  are  emitted  by  
numerous  mobile  and  stationary  sources  scattered  
over  a  large  area.  See  EPA Br.  5  6 & n.3;  NY Br.  9  
10;  Calpine  Br.  48;  Atmospheric  Scientists’  Amicus  
Br.  14.  

The  1990  amendments  to  the  Clean  Air  Act  
broadened  the  good-neighbor  provision  to  better  
address  this  type  of regional  pollution  while  leaving  
“the  division  of responsibilities  between  EPA  and  the  
states  in  the  section  [74]10  process”  unchanged.  
Vir  108  F.3d  1397,  1410  (D.C.  Cir.  ginia  v.  EPA,  
1997).  The  statute  now  requires  SIPs  to  
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contain  adequate  provisions  

(i)  prohibiting,  consistent  with  the  
provisions  of this  subchapter,  any  source  
.  .  .  within  the  State  from  emitting  any  air  
pollutant  in  amounts  which  will  

(I)  contribute  icantlysignif  to  
nonattainment  in,  or  interf  withere  
maintenance  by,  any  other  State  with  
respect  to  any  [NAAQS].  

42  U.S.C.  §  7410(a)(2)(D)(i)(I).  

The  Act  does  not  def  icantly”ine  “contribute  signif  
or  “interfere.”  See  EPA  Br.  42;  Calpine  Br.  30.  And  
because  SO2  and  NOx  emissions  can  be  transported  
great  distances,  transforming  into  ozone  and  PM2.5  

concentrations  hundreds  of miles  downwind,  
determining  the  “amounts”  of those  pollutants  that  
will  “contribute  icantly”  to  asignif  State’s  
nonattainment  of air-quality  standards  for  ozone  and  
PM2.5  is  no  simple  task.  See,  e.g.,  EPA  Br.  6  7,  10  
12,  46,  51  52;  ALA  Br.  15  20,  36;  Calpine  Br.  21  25,  
48;  Law  Professors’  Amicus  Br.  25.1  

This  brief f  on  the  “contribute  icantly  toocuses  signif  
nonattainment”  element  of the  good-neighbor  provision.  The  
court  of appeals  did  not  reach  the  state  and  local  respondents’  
challenge  to  the  portions  of the  Transport  Rule  addressing  the  
statute’s  “interf  See  State  &ere  with  maintenance”  language.  
Local  Respondents’  Br.  in  Opp.  36–38  (noting  this  and  other  
alternative  grounds  to  a  f  appeals’  judgmentirm  the  court  of  
even  if the  Court  accepts  all  of the  petitioners’  present  
contentions).  
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A  separate  portion  of the  1990  amendments  to  the  
Act  gives  EPA  a  tool  to  accomplish  that  task  with  
input  from  States.  Section  7506a  authorizes  creation  
of a  “transport  region”  and  a  “transport  commission”  
comprised  of state  and  f  icials  who  can  workederal  o  f  
together,  through  use  of section  7410(k)(5)’s  SIP-call  
procedure,  to  “ensure  that  the  plans  for  the  relevant  
States  meet  the  requirements  of  section  
7410(a)(2)(D).”  42  U.S.C.  §  7506a(a),  (b)(1)  (2),  (c).  

But  section  7506a  is  not  the  exclusive  means  of  
addressing  interstate  transport  of air  pollution,  and  
it  is  not  the  statutory  tool  that  EPA  has  used.  
Invoking  its  general  rulemaking  power,  id.  
§  7601(a)(1),  EPA  has  instead  taken  upon  itself the  
complex  task  of assessing  SO2  and  NOx  emissions  in  
light  of their  impact  on  PM2.5  and  ozone  
concentrations  in  downwind  States.  That  endeavor  
has  produced  three  distinct  rules,  each  imposing  new  
emissions-reduction  requirements  on  a  erentdi  f  
subset  of  States  and  allowing  eringupwind  di  f  
degrees  of state  involvement.  

B.  EPA’s  Three  Good-Neighbor-Provision  
Regional Programs2  

1.  The NOx SIP Call  

The  1998  NOx  SIP  Call  was  EPA’s  first  regional  
rule  to  address  the  States’  good-neighbor  obligations.  

2  The  appendix  to  this  brief contains  a  fold-out  timeline  that  
illustrates  EPA’s  regional  good-neighbor  rules  and  the  SIP  
opportunities  provided  under  each.  
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The  rule  proceeded  in  three  steps.  First,  EPA  used  
air-quality  data  to  identify  States  with  large  NOx  

emissions.  63  Fed.  Reg.  57,356,  57,398  (Oct.  27,  
1998).  Second,  EPA  applied  ectivenesscost-e  f  
criteria  to  determine  which  States’  emissions  
qualif  icant[]”  contributors  to  downwindied  as  “signif  
nonattainment.  Id.  at  57,398.  Finally,  those  States  
were  given  the  opportunity  to  choose  their  preferred  
mix  of emissions  controls  in  SIPs.  Id.  at  57,368  70.  

Under  the  regime  that  EPA  initiated  in  the  NOx  

SIP  Call,  EPA  determines  the  amount  of pollution  
that  upwind  States  must  eliminate,  while  the  States  
determine  how  to  achieve  those  EPA-mandated  
reductions.  See  id.  at  57,369  (“Once  EPA  determines  
the  overall  level  of reductions  (by  assigning  the  
aggregate  amounts  of emissions  that  must  be  
eliminated  to  meet  the  requirements  of section  
[74]10(a)(2)(D)),  it  falls  to  the  State  to  determine  the  
appropriate  mix  of controls  to  achieve  those  
reductions.”);  id.  at  57,369  70  (noting  that  this  
approach  allowed  States  to  “choose  from  a  broad[]  
menu  of cost-e  f  reasonableective,  alternatives,  
including  some  .  .  .  that  may  even  be  more  
advantageous  in  light  of local  concerns”).  

EPA  insisted  that  it  held  the  prerogative  to  
quantify  the  States’  good-neighbor  obligations  under  
42  U.S.C.  §  7410(a)(2)(D)(i)(I).  See  id.  at  57,368  69  
(rejecting  the  views  of commenters  who  argued  that  
“EPA’s  authority  is  limited  to  determining  that  the  
upwind  States’  SIPs  are  inadequate,  and  generally  
requiring  the  upwind  States  to  submit  SIP  revisions  
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to  correct  the  inadequacies”).  EPA  noted  that  section  
7410(a)(2)(D)  is  “silent”  on  whether  the  States  or  
EPA  should  determine  the  ic  amount  of  specif  
emission  reductions  needed  to  avoid  a  “significant  
contribution”  to  interstate  air  pollution,  and  declared  
it  “reasonable”  to  “include  this  determination  among  
EPA’s  responsibilities.”  Id.  at  57,369  (citing  Chevron  
U.S.A.,  Inc.  v.  Natural Res.  Defense  Council,  Inc.,  468  
U.S.  1227  (1984)).  

EPA f  yurther  recognized  that  it  needed  to  quantif  
the  States’  good-neighbor  obligations  because  
without  this  determination  from  EPA,  a  State  would  
be  left  to  guess  at  what  it  means  to  “contribute  
significantly”  to  interstate  air  pollution  under  section  
7410(a)(2)(D).  See  id.  at  57,370  (noting  that  an  
“upwind  State  would  not  have  guidance  as  to  what  is  
an  acceptable  submission”).  Worse,  States  would  
“submit  SIPs  ref  licting  interests,”  lecting  their  conf  
f  EPA  issuing “SIP  disapproval  orcing  into  
rulemakings  in  which  EPA  would  need  to  define  the  
requirements  that  each  of those  States  would  need  to  
meet  in  their  later,  corrective  SIPs.”  Id.  

For  these  reasons,  EPA  sensibly  announced  the  
States’  good-neighbor  obligations  up  f  ore  the  ront,  bef  
States  would  be  required  to  submit  their  SIPs  or  SIP  
revisions  f  EPA  approval.  at  57,362,  or  See  id.  
57,367,  57,369  70,  57,451.  EPA  then  issued  a  SIP  
call  under  42  U.S.C.  §  7410(k)(5),  giving  the  covered  
States  12  months  to  submit  SIPs  addressing  the  
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1997  NAAQS  for  8-hour  ozone  and  revised  SIPs  to  
address  the  1979  standard  f  Id.or  1-hour  ozone.3  

The  D.C.  Circuit  vacated  the  NOx  SIP  Call  in  part  
af  ully  includedter  concluding  that  EPA  had  unlawf  
some  States  in  the  rule  and  had  failed  to  give  
adequate  notice  some  elements  of its  inalof  f  
regulatory  approach.  Michigan  v.  EPA,  213  F.3d  
663,  681  85,  691  93,  695  (D.C.  Cir.  2000)  (per  
curiam),  cert.  denied,  532  U.S.  904  (2001).  But  in  the  
portion  of the  decision  relevant  here,  the  court  
confirmed  that  the  Clean  Air  Act  gives  States  “the  
primary  responsibility  to  attain  and  maintain  
NAAQS  within  their  borders”  through  SIPs.  Id.  at  
671.  The  court  deemed  the  NOx  SIP  Call  in  keeping  
with  EPA’s  statutory  role,  as  it  “merely  provide[d]  
the  levels  to  be  achieved  by  state-determined  
compliance  mechanisms.”  Id.  at  687.  The  court  
explained  that  EPA’s  approach  had  given  States  
“real  choice”  regarding  how  to  comply  with  EPA’s  
requirements,  allowing  them  to  “choose  from  a  
myriad  of reasonably  cost-e  fective  options  to  achieve  
the  assigned  reduction  levels.”  Id.  at  687  88.  

2.  The  Clean  Air  Interstate  Rule  
(“CAIR”)  

CAIR  was  the  second  EPA  regional  rule  
addressing  States’  good-neighbor  obligations.  It  
sought  to  implement  two  1997  NAAQS,  one  for  8-

“8-hour”  and  “1-hour”  ref  to  the  time  over  whicher  
concentrations  of the  targeted  pollutant  are  averaged.  See,  e.g.,  
Whitman  v.  Am.  Trucking Ass’ns,  531  U.S.  457,  483  (2001).  

3  
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hour  ozone  and  the  other  f  70  Fed.  or  annual  PM2.5.  
Reg.  25,162,  25,168  69  (May  12,  2005).  Like  the  
NOx  SIP  Call,  CAIR  quantified  the  States’  good-
neighbor  obligations,  and  then  allowed  a  period  of  
time  for  States  to  revise  their  SIPs  to  comply  with  
these  newly  announced  requirements.  Id.  at  25,162,  
25,263.  CAIR  ensured  that  “[e]ach  State  may  
independently  determine  which  emissions  sources  to  
subject  to  controls,  and  which  control  measures  to  
adopt.”  Id.  at  25,165;  see  also  id.  (noting  that  this  
approach  ensures  lexibility”  f  the  “compliance  f  or  
States);  id.  at  25,167  (“States  have  the  flexibility  to  
choose  the  measures  to  adopt  to  achieve  the  specified  
emissions  reductions.”).  

CAIR  reiterated  that  EPA  does  not  expect  the  
States  to  guess  at  the  scope  of their  good-neighbor  
obligations  in  the  absence  of an  EPA  rule  quantifying  
signif  contributions  section  icant  under  
7410(a)(2)(D)(i)(I).  See  id.  at  25,265  n.116  (noting  
that  EPA  “does  not  expect  States  to  make  SIP  
submissions  establishing  emission  controls  for  the  
purpose  of addressing  interstate  transport  without  
having  adequate  information  available  to  them”);  see  
also  77  Fed.  Reg.  46,361,  46,363  n.7  (Aug.  3,  2012)  
(confirming  that  “section  [74]10(a)(2)(D)(i)  .  .  .  
contains  numerous  terms  that  require  substantial  
rulemaking  by  EPA  in  order  to  determine  such  basic  
points  as  what  constitutes  significant  contribution”).  

About  one  month  before  it  issued  CAIR,  EPA  
issued  a  blanket  f  ailed  to  inding  that  States  had  f  
submit  SIPs  to  implement  the  1997  NAAQS  for  
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ozone  and  PM2.5.  See  CADC  Joint  Appendix  
(“CAJA”)  3,168  78.  These  findings  triggered  EPA’s  
authority  to  impose  FIPs  on  the  States.  See  42  
U.S.C.  §  7410(c)(1)(A).  But  EPA  did  not  impose  FIPs  
to  implement  the  States’  good-neighbor  obligations  at  
the  time  it  promulgated  CAIR.  Instead,  CAIR  gave  
the  States  18  months  to  submit  SIPs  to  implement  
the  good-neighbor  obligations  that  EPA  had  just  
announced,  70  Fed.  Reg.  at  25,167,  25,176,  
explaining  that  the  States  could  not  be  expected  to  
have  implemented  the  requirements  of  
section  7410(a)(2)(D)  bef  EPA  ied  theore  quantif  
States’  good-neighbor  obligations:  

In  .  .  .  today’s  action,  we  have  provided  
States  with  a  great  deal  of data  and  
analysis  concerning  air  quality  and  
control  costs,  as  well  as  policy  
judgments  f  EPA  concerning  therom  
appropriate  criteria  orf  determining  
whether  upwind  sources  contribute  
significantly  to  downwind  
nonattainment  under  section  
[74]10(a)(2)(D).  We  recognize  that  
States  would  f  iculties  inace  great  di  f  
developing  transport  SIPs  to  meet  the  
requirements  of today’s  action  without  
these  data  and  policies.  
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Id.  at  25,268  69.4  

The  D.C.  Circuit  disapproved  CAIR  af  indingter  f  
its  signif  Seeicant-contribution  analysis  invalid.  
Nor  olina  v.  EPA,  531  F.3d  896,  917  21  (D.C.th  Car  

Cir.  2008)  (per  curiam).  The  court  also  found  that  
EPA  had  misconstrued  section  7410(a)(2)(D)(i)(I)  by  
f  ect  to  its  “interfailing  to  give  independent  e  f  ere  
with  maintenance”  language.  Id.  at  909  10,  929.  

The  court  initially  vacated  CAIR  and  remanded  it  
f  undamental  for  EPA  to  cure  “f  laws”  that  would  
require  re-evaluation  of CAIR  “from  the  ground  up.”  
Id.  at  929,  930.  But  on  rehearing,  it  granted  EPA’s  
request  for  remand  without  vacatur,  explaining  that  
this  approach  would  “temporarily  preserve”  the  
environmental  benef  CAIR  while  EPA  worked  toits  of  
promulgate  a  replacement  rule.  Nor  olina  v.th  Car  
EPA,  550  F.3d  1176,  1178  (D.C.  Cir.  2008)  (per  
curiam).  EPA  theref  t  CAIR  in  place  until  itore  lef  
issued  the  Transport  Rule  in  2011,  and  the  agency  
continued  to  approve  CAIR-compliant  SIPs  even  
af  th  Carter  the  D.C.  Circuit’s  decisions  in  Nor  olina.  
See,  e.g.,  74  Fed.  Reg.  65,446  (Dec.  10,  2009);  74  Fed.  
Reg.  62,496  (Nov.  30,  2009);  74  Fed.  Reg.  53,167  
(Oct.  16,  2009);  74  Fed.  Reg.  48,857  (Sept.  25,  2009);  

4  Although  EPA  promulgated  FIPs  before  CAIR’s  18-month  
deadline  for  SIP  submissions,  it  explained  that  those  FIPs  
served  only  as  a  “[f]ederal  backstop”  and  that  they  would  not  
have  e  f  until  “a  year  af  the  CAIR  SIP  submissionect  ter  
deadline.”  71  Fed.  Reg.  25,328,  25,328,  25,330–31  (Apr.  28,  
2006).  
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74  Fed.  Reg.  38,536  (Aug.  4,  2009).  All  of this  led  to  
signif  NAAQS.5icant  and  widespread  attainment  of  

3.  The  Cross-State  Air  Pollu  le  tion  Ru  
(“Transport Rule”)  

The  2011  Transport  Rule  was  EPA’s  replacement  
f  See  76  Fed.  Reg.  at  48,211  (Pet.  App.  or  CAIR.  
134a  35a).  In  addition  to  implementing  the  1997  
annual  PM2.5  and  8-hour  ozone  NAAQS  that  CAIR  
had  addressed,  the  Transport  Rule  imposed  good-
neighbor  obligations  for  the  2006  daily  PM2.5  NAAQS  
on  a  new  subset  of States.  Id.  at  48,209  (Pet.  App.  
128  29a).  

But  the  Transport  Rule  did  not  give  the  covered  
States  a  window  in  which  to  implement  these  newly  
announced  good-neighbor  obligations.  Instead,  it  
immediately  imposed  these  requirements  on  the  
States  through  FIPs.  This  represented  a  sharp  
break  from  the  approach  that  EPA  had  used  in  the  
NOx  SIP  Call  and  CAIR.  In  each  of those  rules,  EPA  
had  quantified  the  States’  good-neighbor  obligations,  
but  it  ref  rom  imposing  FIPs  until  the  States  rained  f  
were  given  an  opportunity  to  meet  their  new  
obligations  in  SIPs.  In  the  Transport  Rule,  by  
contrast,  EPA  imposed  good-neighbor  FIPs  
immediately  upon  inf  States  what  it  orming  the  

5  See  EPA,  Progress  Report  2011:  Environmental  and  Health  
Results  Report  12,  14  (2013),  available  at  http://www.epa.gov/  
airmarkets/progress/ARPCAIR11  downloads/ARPCAIR11  envi  
ronmental  health.pdf (“2011  Progress  Report”);  see  also  

Industry  &  Labor  Respondents’  Br.  Part  I.A.3.  

http://www.epa.gov
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13  

means  to  “contribute  significantly”  to  another  State’s  
nonattainment  under  section  7410(a)(2)(D)(i)(I).  Id.  

at  48,209,  48,212,  48,219  20  &  n.12  (Pet.  App.  128a  
29a,  138a  42a,  170a  72a  &  n.12).  

Many  upwind  States  had  no  idea  that  they  
needed  to  undertake  any  pollution-mitigation  e  forts  
under  section  7410(a)(2)(D)(i)(I)  until  EPA  finalized  
the  Transport  Rule.  Compare  id.  at  48,212  14  (Pet.  
App.  142a  49a),  with  75  Fed.  Reg.  45,210,  45,215  
(Aug.  2,  2010)  (ref  Stateslecting  that  the  subset  of  
covered  by  the  Transport  Rule  changed  between  the  
proposed  and  final  rule),  and  70  Fed.  Reg.  at  25,167  
(ref  States  covered  by  thelecting  that  the  subset  of  
f  ered  f  the  subset  ofinal  Transport  Rule  di  f  rom  
States  covered  by  CAIR).  Yet  the  Transport  Rule  
imposed  59  FIPs  that  specified  exactly  how  the  27  
covered  States  must  meet  the  good-neighbor  
obligations  that  the  Transport  Rule  had  just  
quantif  See  76  Fed.  Reg.  at  48,213  (tbl.  III  1),ied.  
48,219  n.12  (Pet.  App.  143a  44a,  171a  72a  n.12).  
And  although  the  Transport  Rule  purported  to  allow  
States  the  opportunity  to  replace  the  EPA-imposed  
FIPs  with  SIPs,  it  did  not  allow  a  full  SIP  to  replace  
a  Transport  Rule  FIP  until  the  2014  control  year.  

See  id.  at  48,326  32  (Pet.  App.  669a  689a).  

II.  THE  COURT  OF  APPEALS’  OPINION  AND  THE  

PETITIONERS’ CLAIMS  

A.  The  D.C.  Circuit  vacated  the  Transport  Rule  
f  First,  the  court  of  oundor  several  reasons.  appeals  f  
that  EPA  misconstrued  section  7410(a)(2)(D)(i)(I)  by  
requiring  States  to  reduce  their  emissions  by  more  
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14  

than  their  significant  contributions  to  other  States’  
nonattainment.  See  Pet.  App.  3a  4a,  21a  41a.  
Second,  the  court  of appeals  ound  that  EPA  f  
exceeded  its  statutory  authority  by  imposing  FIPs  at  
the  same  time  it  quantif  icant  ied  the  States’  signif  
contributions  under  section  7410(a)(2)(D)(i)(I).  See  

id.  at  4a,  42a  61a.  

The  court  of appeals  vacated  both  the  Transport  
Rule  and  its  FIPs,  remanding  the  rule  to  EPA.  Id.  at  
62a  64a.  But  as  in  Nor  olina,  the  court  of  th  Car  

appeals  ordered  EPA  to  “continue  administering  
CAIR  pending  the  promulgation  of a  valid  
replacement.”  Id.  at  63a  64a.  

Judge  Rogers  dissented.  She  argued  that  some  of  
the  challenges  to  EPA’s  icant-contributionsignif  
analysis  had  not  been  preserved  before  the  agency  
and  criticized  some  of the  court  of appeals’  holdings  
on  the  merits.  Id.  at  65a,  67a  70a,  95a  114a.  Judge  
Rogers  also  claimed  that  the  challenge  to  the  
Transport  Rule’s  FIPs  was  an  impermissible  
collateral  attack  on  prior  EPA  orders  and  argued,  in  
the  alternative,  that  the  challenge  should  be  rejected  
on  the  merits.  See  id.  at  65a  67a,  70a  95a.  

B.  EPA  (in  No.  12-1182),  along  with  ALA  and  
four  other  environmental  groups  that  intervened  on  
EPA’s  behalf (in  No.  12-1183),  petitioned  orf  
certiorari.  Brief  certiorari  were  fs  in  support  of  iled  
by  a  group  of cities  and  States  (led  by  New  York)  and  
two  corporations  (Calpine  and  Exelon),  all  of whom  
had  supported  EPA  as  intervenors  in  the  court  of  
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appeals.  The  Court  granted  the  petitions  but  limited  
the  questions  to  those  presented  by  EPA.  

In  their  merits-stage  briefs,  the  petitioners  and  
their  supporters  (both  amici  and  a  subset  of the  
intervenors  below)  attack  the  court  of appeals’  
jurisdiction  as  well  as  its  analysis  of the  merits.  The  
industry  and  labor  respondents’  brief addresses  the  
issues  surrounding  the  court  of appeals’  analysis  of  
section  7410(a)(2)(D)(i)(I)’s  substantive  limits.  This  
brief addresses  the  issues  surrounding  the  scope  of  
EPA’s  FIP  authority.  

SUMMARY OF THE ARGUMENT  

The  court  of appeals  had  jurisdiction  to  decide  
whether  EPA’s  Transport  Rule  could  lawfully  impose  
good-neighbor  FIPs  on  the  States.  EPA  tries  to  
characterize  this  challenge  to  the  Transport  Rule  as  
a  jurisdictionally  barred  “collateral  attack”  on  earlier  
agency  actions  that  led  EPA  to  issue  the  Transport  
Rule  FIPs.  But  the  state  and  local  respondents  are  
not  challenging  those  earlier  actions  in  this  case,  and  
their  arguments  in  this  case  do  not  imply  that  those  
earlier  agency  decisions  were  unlawf  They  are  ul.  
challenging  the  Transport  Rule’s  issuance  of FIPs  to  
address  obligations  that  did  not  exist  at  the  time  of  
those  earlier  actions,  and  f  the  state  or  several  of  
respondents,  the  predicate  actions  for  the  Transport  
Rule  FIPs  were  made  in  the  Transport  Rule  itself.  
Accordingly,  even  assuming  this  threshold  challenge  
could  properly  be  characterized  as  jurisdictional,  it  
fails  on  multiple  levels.  
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On  the  merits,  the  court  of appeals  was  correct  to  
vacate  the  FIPs  in  EPA’s  Transport  Rule.  There  are  
two  independent  grounds  on  which  this  Court  should  
a  f  appeals’  judgment.irm  the  court  of  

First,  EPA’s  authority  to  impose  FIPs  for  the  
1997  NAAQS  for  ozone  and  PM2.5  expired  once  EPA  
approved  good-neighbor  SIPs  to  implement  those  
standards.  See  42  U.S.C.  §  7410(c)(1)  (authorizing  
EPA  to  impose  a  FIP  “unless  the  State  co  rects  the  
deficiency,  and  the  Administrator approves  the  plan  

or  plan  r  bef  the  Administratorevision,  ore  
promulgates  such  Federal  implementation  plan”  
(emphasis  added)).  EPA’s  attempt  to  retroactively  
revoke  its  approvals  of those  SIPs  is  not  authorized  
by  section  7410(k)(6)  or  any  other  provision  of the  
Clean  Air  Act,  and  EPA’s  claim  that  those  previously  
approved  SIPs  f  iciency”ailed  to  “correct[]  the  def  
within  the  meaning  of section  7410(c)(1)  is  not  a  
permissible  construction  of the  statute.  EPA  had  no  
authority  to  impose  FIPs  for  the  1997  standards  on  
the  States  that  had  EPA-approved  good-neighbor  
SIPs  in  place,  and  because  the  Transport  Rule  FIPs  
are  non-severable,  the  court  of appeals  properly  
vacated  them  across  the  board.  

Second,  EPA  ref  y  the  States’  good-used  to  quantif  
neighbor  obligations  under  section  7410(a)(2)(D)(i)(I)  
until  the  moment  it  issued  the  Transport  Rule  FIPs.  
This  left  the  States  to  guess  at  how  EPA  might  
def  or  “signifine  the  threshold  f  icant[]”  contributions  
during  the  SIP-submission  process,  and  it  left  many  
States  unaware  of whether  they  needed  to  undertake  
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any  pollution-abatement  e  f  their  good-orts  as  part  of  
neighbor  obligations.  EPA’s  actions  deprived  the  
Transport  Rule  States  of the  opportunity  to  stave  o  f  
EPA-imposed  FIPs  by  submitting  approvable  good-
neighbor  SIPs.  

The  FIP  authority  conferred  by  section  7410(c)(1)  
does  not  permit  EPA  to  act  in  this  manner.  Rather,  
EPA’s  FIP  authority  is  limited  to  implementing  the  
SIP  obligations  in  place  at  the  time  that  EPA  
disapproves  a  State’s  SIP  submission  or  issues  a  
finding  of failure  to  submit,  and  a  FIP  cannot  be  
used  to  announce  and  impose  new  requirements  that  
the  States  had  no  opportunity  to  implement  during  
the  SIP-submission  process.  

ARGUMENT  

I.  THE  COURT  OF  APPEALS  HAD  JURISDICTION  TO  

CONSIDER  THE  CHALLENGE  TO  EPA’S  FIP-
BEFORE-SIP APPROACH.  

EPA  contends  that  the  court  of appeals  lacked  
jurisdiction  to  consider  whether  the  Transport  Rule  
could  impose  FIPs  while  simultaneously  announcing  
the  covered  States’  obligations  under  the  good-
neighbor  provision.  EPA  Br.  15  16,  18  24;  see  also  

Pet.  App.  66a  67a;  70a  82a  (Rogers,  J.,  dissenting).  
EPA  insists  that  this  represents  a  orbiddenf  
“collateral  attack”  on  the  SIP  disapprovals  that  
triggered  EPA’s  FIP  authority,  rather  than  a  
challenge  to  the  Transport  Rule  itself EPA  Br.  24..  

In  July  2011,  before  EPA  issued  its  Transport  
Rule  quantif  the  States’  good-neighborying  
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18  

obligations  regarding  ozone  and  PM2.5,  EPA  issued  
final  rules  disapproving  SIPs  submitted  by  ten  
States.6  In  disapproving  those  submissions,  EPA  
specif  ound  that  they  f  ically  f  ailed  to  comply  with  the  
“good  neighbor”  requirements  of  section  
7410(a)(2)(D)(i)(I)  with  regard  to  the  2006  daily  PM2.5  

standard.  E.g.,  76  Fed.  Reg.  at  43,130.  

Of course,  at  that  time,  EPA  had  yet  to  quantify  
the  States’  good-neighbor  obligations  regarding  this  
standard.  The  final  Transport  Rule  would  not  be  
issued  for  another  month,  and  although  the  proposed  
rule  had  already  been  published  in  the  Federal  
Register,  the  rule’s  requirements  and  the  States  
subject  to  the  rule  were  subject  to  change  (and  
ultimately  did  change)  bef  the  f  was  ore  inal  rule  
adopted.  See  76  Fed.  Reg.  at  48,213  14  (Pet.  App.  
144a  50a)  (noting  some  of the  substantial  changes  
between  the  Transport  Rule’s  proposal  and  
finalization).  But  EPA  nevertheless  disapproved  the  
SIPs  for  non-compliance  with  the  Act’s  good-neighbor  
provision,  explaining  that  the  rationale  f  this  or  
action  could  be  f  oposed  Transport  ound  in  the  pr  
Rule.  See  supr n.6.  a  

6  76  Fed.  Reg.  43,128  (July  20,  2011)  (Alabama);  76  Fed.  Reg.  
43,159  (July  20,  2011)  (Georgia);  76  Fed.  Reg.  43,175  (July  20,  
2011)  (Indiana);  76  Fed.  Reg.  43,143  (July  20,  2011)  (Kansas);  
76  Fed.  Reg.  43,136  (July  20,  2011)  (Kentucky);  76  Fed.  Reg.  
43,156  (July  20,  2011)  (Missouri);  76  Fed.  Reg.  43,153  (July  20,  
2011)  (New  Jersey  and  New  York);  76  Fed.  Reg.  43,167  (July  
20,  2011)  (North  Carolina);  76  Fed.  Reg.  43,175  (July  20,  2011)  
(Ohio).  
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EPA  had  also  found  in  June  2010  that  29  States  
and  territories  had  f  to  submit  SIPs  or  ailed  f  
enforcing  their  good-neighbor  obligations  under  the  
2006  daily  PM2.5  standard.  75  Fed.  Reg.  32,673  
(June  9,  2010).  And  in  July  2011,  EPA  made  a  
similar  finding  of failure  to  submit  with  regard  to  
Tennessee.  76  Fed.  Reg.  43,180  (July  20,  2011).  

All  of these  SIP  disapprovals  and  findings  of  
failure  to  submit  authorized  and  required  EPA  to  
issue  FIPs.  See  42  U.S.C.  §  7410(c)(1).7  But  in  this  
case,  the  States  are  not  attacking  any  of these  past  
SIP  disapprovals  or  findings  of failure  to  submit;  
they  are  attacking  only  the  Transport  Rule  and  its  
imposition  of FIPs  on  the  States.  EPA  tries  to  
maintain  that  the  States’  challenge  to  the  Transport  
Rule  FIPs  is  really  a  challenge  to  the  earlier  agency  
actions  that  triggered  EPA’s  FIP  authority,  but  this  
collateral-attack  argument  should  be  rejected  for  
three  independent  reasons.  

First,  a  ruling  from  this  Court  that  disapproves  
the  Transport  Rule  FIPs  does  not  compel  the  
conclusion  that  EPA’s  earlier  SIP  disapprovals  and  
findings  of f  ul.  ailure  to  submit  were  unlawf  The  
States  acknowledge  in  this  case  that  EPA’s  earlier  

In  separate  proceedings,  Ohio,  Georgia,  and  Kansas  
challenged  their  SIP  disapprovals.  Ohio  v.  EPA,  No.  11-3988  
(6th  Cir.);  Kansas  v.  EPA,  No.  12-1019  (D.C.  Cir.);  Georgia  v.  

EPA,  No.  11-1427  (D.C.  Cir.).  If those  States  can  show  in  those  
proceedings  that  EPA’s  disapprovals  of their  SIPs  were  invalid,  
then  those  invalid  actions  would  no  longer  serve  as  lawful  
predicates  for  FIPs.  
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SIP  disapprovals  and  findings  of failure  to  submit  
triggered  its  FIP  authority  under  42  U.S.C.  
§  7410(c)(1).  The  States  are  contesting  only  the  type  

of FIPs  that  EPA  could  issue  before  the  Transport  
Rule  was  promulgated.  EPA  could,  for  example,  
issue  a  FIP  that  implements  EPA’s  previously  
announced  good-neighbor  requirements.  What  EPA  
cannot  do  is  hide  the  ball  by  refusing  to  announce  its  
interpretation  of  signif“contribute  icantly,”  
disapprove  SIP  submissions  from  States  that  have  no  
idea  how  EPA  intends  to  interpret  that  phrase,  and  
then  hold  o  f on  def  the  covered  States’ining  
obligations  under  section  7410(a)(2)(D)(i)(I)  until  it  
has  issued  FIPs  imposing  those  obligations  on  the  
States.  

The  States’  attacks  on  the  Transport  Rule  FIPs  
also  do  not  imply  that  EPA  is  powerless  to  enact  
those  FIPs.  Rather,  those  FIPs  must  issue  after EPA  
has  quantified  the  States’  good-neighbor  obligations  
and  given  the  States  a  reasonable  opportunity  to  
meet  those  obligations  in  SIPs.  See  42  U.S.C.  
§  7410(k)(5).  

For  example,  EPA  could  have  disapproved  the  
SIP  submissions  (or  issued  findings  of failure  to  
submit)  at  time  one,  quantified  the  States’  “good  
neighbor”  obligations  at  time  two,  and  imposed  the  
Transport  Rule  FIPs  at  time  three  on  any  States  that  
had  not  yet  amended  their  SIPs  to  implement  these  
EPA-announced  good-neighbor  requirements.  A  
ruling  f  this  Court  that  disapproves  EPA’srom  
decision  to  issue  the  Transport  Rule’s  FIPs  
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simultaneously  with  its  announcement  of the  States’  
good-neighbor  obligations  does  not  imply  that  the  
SIP  disapprovals  issued  at  time  one  are  unlawful.  
Those  SIP  disapprovals  would  still  trigger  a  duty  
under  section  7410(c)(1)  to  issue  FIPs  but  the  
Tr  t  Rule’s  FIPs  could  be  issued  only  afteranspor  EPA  
defined  the  States’  good-neighbor  obligations  and  
allowed  the  States  a  reasonable  opportunity  to  
implement  those  requirements  through  SIPs.  

Second,  even  if EPA  were  correct  to  assert  that  
the  States’  arguments  logically  imply  that  EPA’s  
earlier  SIP  disapprovals  were  unlawful,  that  still  
would  not  represent  a  collateral  attack  on  those  
earlier  agency  actions.  The  only  remedy  that  the  
States  are  seeking  from  this  Court  is  a  judgment  
a  f  the  of appeals’  vacatur  of theirming  court  
Transport  Rule  and  its  FIPs.  They  are  not  asking  
this  Court  to  invalidate  EPA’s  earlier  SIP  
disapprovals  and  resurrect  the  SIPs  that  EPA  had  
disapproved.8  

8  EPA  is  also  wrong  to  suggest  that  the  court  of appeals  
“exceeded  its  jurisdiction”  by  opining  that  EPA’s  prior  SIP  
disapprovals  and  findings  of failure  to  submit  were  invalid.  
EPA  Br.  20.  The  judgment  issued  by  the  court  of appeals  did  

not  vacate  those  earlier  agency  actions;  it  merely  vacated  the  
Transport  Rule  and  the  Transport  Rule  FIPs.  Pet.  App.  64a.  A  
court  does  not  collaterally  attack  a  previous  court  ruling  or  
agency  action  whenever  its  opinion  claims  that  an  earlier  
judicial  or  agency  decision  was  wrongly  decided;  if that  were  
true,  then  this  Court  could  never  write  an  opinion  abrogating  a  
court  of appeals  ruling  from  which  the  losing  party  declined  to  
petition  f  rom  which  theor  certiorari  or  a  district  court  ruling  f  
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Third,  EPA’s  collateral-attack  argument  cannot  
overcome  the  f  oved  22  States’  SIPact  that  EPA  appr  

submissions  for  the  1997  ozone  and  PM2.5  standards  
bef  See  76  Fed.ore  EPA  issued  the  Transport  Rule.  
Reg.  at  48,220  21  (Pet.  App.  177a  83a)  (citing  EPA’s  
approval  of CAIR  SIPs  submitted  by  Alabama,  
Arkansas,  Connecticut,  Florida,  Georgia,  Illinois,  
Indiana,  Iowa,  Kentucky,  Louisiana,  Maryland,  
Massachusetts,  Minnesota,  Mississippi,  Missouri,  
New  York,  North  Carolina,  Ohio,  Pennsylvania,  
South  Carolina,  Virginia,  and  West  Virginia).  EPA  
approved  these  submissions  after  its  2005  blanket  
finding  of f  to  submit  SIPs  f  the  1997ailure  or  
standards.  See  70  Fed.  Reg.  21,147  (Apr.  25,  2005).  
The  States  contend  that  those  pre-Transport  Rule  
SIP  approvals  terminated  EPA’s  authority  to  impose  
FIPs  on  those  States  for  the  1997  standards.  See  42  
U.S.C.  §  7410(c)(1)  (authorizing  EPA  to  impose  FIPs  
af  indings  o  fter  issuing  f  ailure  to  submit  “unless  the  
State  corrects  the  deficiency,  and  the  Administrator  
approves  the  plan  or  plan  revision,  bef  theore  
Administrator  promulgates  such  Federal  
implementation  plan”);  Part  II.A,  infra.  

losing  party  declined  to  appeal.  But  see,  e.g.,  Millbrook  v.  

United  States,  133  S.  Ct.  1441  (2013)  (abrogating  Orsay  v.  U.S.  

DOJ,  289  F.3d  1125  (9th  Cir.  2002)).  The  time  limits  in  section  
7607(b)(1)  are  transgressed  only  when  a  court’s  judgment  
purports  to  vacate  or  alter  an  agency  action  outside  the  scope  of  

a  timely  f  or  review.iled  petition  f  
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This  particular  attack  on  EPA’s  FIPs  cannot  be  
characterized  as  a  “collateral  attack”  against  the  
f  ailure  to  submit  that  EPA  issued  in  2005.inding  o  f  
The  FIPs  that  EPA  imposed  on  this  subset  of States  
are  unlawful  regar  the  legality  ofdless  of  EPA’s  2005  
finding  of failure  because  EPA’s  FIP  authority  with  
regard  to  those  States  expired  when  EPA  approved  
their  SIP  submissions.  To  be  sure,  EPA  denies  that  
those  SIP  approvals  terminated  its  FIP  authority,  see  
76  Fed.  Reg.  at  48,219  (Pet.  App.  172a  73a),  but  the  
courts  surely  can  resolve  that  disagreement  without  
launching  a  collateral  attack  on  EPA’s  finding  of  
failure  to  submit.  

Moreover,  the  Transport  Rule’s  FIPs  are  non-
severable.  As  the  petitioners  themselves  explain,  the  
States’  good-neighbor  obligations  are  intertwined  
with  other  States’  obligations  under  the  1997  and  
2006  standards.  See  EPA  Br.  45  53;  ALA  Br.  39  41;  
see  also  Calpine  Br.  47  54;  76  Fed.  Reg.  at  48,252  53  
(tbl.  VI.B  3  &  n.a)  (Pet.  App.  335a  37a)  (reflecting  
EPA’s  conclusion  that  Transport  Rule  FIPs  requiring  
more  stringent  emissions  reductions  in  some  States  
than  others  will  cause  emissions  shifting,  resulting  
in  greater  emissions  in  States  whose  Transport  Rule  
FIPs  are  more  lenient);  cf.  Nor  olina,  531  F.3dth  Car  

at  929  (noting  that  the  components  of CAIR  “must  
stand  or  fall  together”).  This  non-severability  
enables  the  Court  to  resolve  the  legality  of the  entire  
Transport  Rule  even  if it  concludes  that  some  of the  
States’  challenges  were  untimely.  
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24  

Finally,  even  if EPA  were  correct  to  characterize  
the  States’  challenge  to  the  Transport  Rule  FIPs  as  a  
collateral  attack  on  earlier  agency  actions,  that  
characterization  would  not  have  jurisdictional  
implications.  The  premise  of EPA’s  jurisdictional  
argument  is  that  any  collateral  attack  on  EPA’s  SIP  
disapprovals  or  indings  of ailure  to  submit  is  f f  
jurisdictionally  out  of time  because  section  7607(b)(1)  
requires  petitions  f  those  decisions  to  be  or  review  of  
filed  within  60  days  of the  decision.  But  section  
7607(b)(1)  is  not  phrased  in  jurisdictional  terms.  See  

42  U.S.C.  or  §  7607(b)(1)  (“Any  petition  f  review  
under  this  subsection  shall  be  filed  within  sixty  days  
f  such  promulgation,  approval,  rom  the  date  notice  of  
or  action  appears  in  the  Federal  Register  .  .  .  .”).  And  
the  only  authority  EPA  cites  for  the  idea  that  section  
7607(b)(1)  establishes  a  jurisdictional  time  limit  
comes  f  rom  this  Court.  rom  the  D.C.  Circuit,  not  f  
See  EPA  Br.  19  (citing  Motor &  Equip.  Mfrs.  Ass’n  v.  
Nichols,  142  F.3d  449,  460  (D.C.  Cir.  1998)).  

Recent  decisions  of this  Court  make  clear  that  the  
filing  deadlines  in  section  7607(b)(1)  do  not  establish  
jurisdictional  limits  on  the  f  See,  e.g.,ederal  courts.  
Hender  Shinseki,  131  S.  Ct.  1197,  1202  03  son  v.  

(2011)  (holding  that  a  120-day  deadline  on  filing  
appeals  to  the  Veterans  Court  is  non-jurisdictional);  
id.  at  1203  (“Filing  deadlines,  such  as  the  120-day  
filing  deadline  at  issue  here,  are  quintessential  
claim-processing  rules.”);  Kontrick  v.  Ryan,  540  U.S.  
443,  454  55,  (2004)  (holding  that  filing  deadlines  in  
the  Bankruptcy  Code  are  “claim-processing  rules”  
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rather  than  jurisdictional  time  limits).  The  
jurisprudence  of the  D.C.  Circuit  on  this  matter  is  
out  of step  with  this  Court.  And  so  is  EPA’s  
argument  that  the  court  of appeals  lacked  
jurisdiction  to  consider  the  arguments  of the  state  
and  local  respondents.  

II.  THE  COURT  OF  APPEALS  CORRECTLY  HELD  

THAT  EPA LACKED  AUTHORITY  TO  IMPOSE  THE  

TRANSPORT RULE FIPS.  

A.  EPA  Had  Au  To  ImposeNo  thority  
Transport  Rule  FIPs  On  The  22  States  
With  EPA-Approved  SIPs  For  The  1997  
Ozone And PM2.5  NAAQS.  

After  EPA  promulgated  CAIR,  States  submitted  
SIPs  to  implement  the  good-neighbor  obligations  for  
the  1997  ozone  and  PM2.5  standards.  See,  e.g.,  72  
Fed.  Reg.  55,659  (Oct.  1,  2007).  By  the  time  EPA  
issued  the  Transport  Rule,  EPA  had  approved  good-
neighbor  SIPs  submitted  by  22  States.  See  76  Fed.  
Reg.  at  48,220  21  (Pet.  App.  177a  83a).  This  
revoked  EPA’s  authority  to  impose  FIPs  on  those  
States  with  regard  to  the  1997  standards.  See  42  
U.S.C.  §  7410(c)(1)  (authorizing  EPA  to  impose  a  FIP  
“unless  the  State  co  rects  the  deficiency,  and  the  

Administrator appr  plan  roves  the  plan  or  evision,  
before  the  Administrator  promulgates  such  Federal  
implementation  plan”  (emphasis  added)).  

The  Transport  Rule,  however,  imposed  at  least  
one  FIP  with  regard  to  the  1997  standards  on  all  but  
three  of those  22  States  whose  good-neighbor  SIPs  
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26  

for  the  1997  standards  had  previously  been  
approved.  See  76  Fed.  Reg.  at  48,213  (tbl.  III  1),  
48,219  n.12  (Pet.  App.  143a  44a,  171a  72a  n.12)  
(reflecting  EPA’s  ultimate  conclusion  that  each  of  
these  States  except  Connecticut,  Massachusetts,  and  
Minnesota  would  be  covered  by  one  or  more  
Transport  Rule  FIPs  as  to  the  1997  NAAQS).  In  all,  
31  of the  Transport  Rule’s  59  FIPs  implement  good-
neighbor  obligations  under  the  1997  standards  for  
States  whose  CAIR  SIPs  addressing  those  standards  
had  previously  been  approved.  Id.  (f  lecting  urther  ref  
that  14  of those  31  FIPs  were  imposed  on  the  eight  
state  respondents  whose  CAIR  SIPs  had  previously  
been  approved,  see  id.  at  48,220  21  (Pet.  App.  178a  
83a);  EPA  Br.  (II)).  

EPA  had  no  authority  to  impose  a  FIP  that  
implements  the  1997  standards  on  any  of those  
States  because  its  FIP  authority  f  the  1997  or  
standards  expired  once  EPA  approved  the  good-
neighbor  SIP  submissions  f  Even  rom  those  States.9  

9  For  the  reasons  discussed  in  Parts  II.B  and  II.C,  infra,  EPA  
also  lacked  authority  to  impose  Transport  Rule  FIPs  
implementing  the  1997  standards  on  Michigan,  New  Jersey,  
Tennessee,  Texas,  and  Wisconsin,  all  ofwhich  were  governed  by  

CAIR  FIPs  when  EPA  issued  the  Transport  Rule.  See  CAJA  
3,172,  3,174,  3,176–78  (explaining  that  the  abbreviated  CAIR  
SIPs  that  EPA  approved  f  ied  but  did  not  or  these  States  “modif  
replace  the  CAIR  FIPs”).  Because  a  FIP  may  not  impose  
obligations  that  were  not  disclosed  in  time  to  be  addressed  in  a  

SIP,  EPA  could  not  replace  the  CAIR  FIPs  for  these  States  with  
Transport  Rule  FIPs  without  providing  an  opportunity  to  
submit  SIPs  addressing  the  new  obligations  disclosed  in  the  
Transport  Rule.  
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27  

if one  assumes,  f  argument,  that  EPAor  the  sake  of  
could  impose  FIPs  to  implement  the  2006  PM2.5  

standard  on  the  States  subject  to  the  Transport  Rule,  
EPA  had  no  authority  to  impose  a  FIP  that  
implements  the  1997  ozone  or  PM2.5  standards  on  
Alabama,  Arkansas,  Connecticut,  Florida,  Georgia,  
Illinois,  Indiana,  Iowa,  Kentucky,  Louisiana,  
Maryland,  Massachusetts,  Minnesota,  Mississippi,  
Missouri,  New  York,  North  Carolina,  Ohio,  
Pennsylvania,  South  Carolina,  Virginia,  or  West  
Virginia.  And  because  the  FIPs  imposed  by  the  
Transport  Rule  are  non-severable,  see  supra  p.  23,  
this  Court  should  a  f  the  court  of appeals’irm  
judgment  vacating  all  of the  Transport  Rule’s  FIPs.  

EPA  was  well  aware  that  its  prior  approval  of  
these  good-neighbor  SIPs  presented  a  problem  under  
the  “unless”  clause  of 42  U.S.C.  §  7410(c)(1).  See  76  
Fed.  Reg.  at  48,219  (Pet.  App.  172a  73)  
(acknowledging  commentators  who  argued  that  EPA  
lacked  authority  to  impose  FIPs  on  States  with  EPA-
approved  SIPs  or  1997  andf  the  ozone  PM2.5  

standards).  The  Transport  Rule  tried  to  obviate  the  
“unless”  clause  by  deploying  two  dubious  maneuvers.  
First,  EPA  attempted  to  retroactively  revoke  its  
approval  of the  States’  SIP  submissions  under  
section  7410(k)(6).  See  id.  at  48,217,  48,219  (Pet.  
App.  162a,  173a  74a).  Second,  EPA  argued  that  the  
approved  SIP  submissions  failed  to  “correct[]  the  
def  indingsiciency”  that  had  prompted  EPA  to  issue  f  
of f  See  id.  at  48,219  (Pet.  App.ailure  to  submit.  
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28  

173a).  None  of this  can  salvage  the  Transport  Rule  
FIPs.  

1.  EPA  Had  No  Au  Tothority  
Retroactively  Disapprove  The  SIPs  
That It Had Previously Approved.  

EPA  claims  that  section  7410(k)(6)  allowed  it  to  
retroactively  disapprove  the  good-neighbor  SIPs  that  
it  had  previously  approved.  See  EPA  Br.  33.  Section  
7410(k)(6),  entitled  “Corrections,”  provides:  

Whenever  the  Administrator  
determines  that  the  Administrator’s  
action  approving,  disapproving,  or  
promulgating  any  plan  or  plan  revision  
(or  part  ),  designation,thereof  area  
redesignation,  classif  orication,  
reclassification  was  in  e r ,or  the  
Administrator  may  in  the  same  manner  
as  the  approval,  disapproval,  or  
promulgation  revise  such  action  as  
appropriate  without  requiring  any  
f  submission  rom  the  State.urther  f  
Such  determination  and  the  basis  
thereof shall  be  provided  to  the  State  
and  public.  

42  U.S.C.  §  7410(k)(6)  (emphases  added).  EPA  
thought  that  it  could  invoke  section  7410(k)(6)  
because  its  previous  SIP  approvals  had  been  issued  
under  CAIR  and  the  D.C.  Circuit  later  disapproved  
CAIR’s  interpretation  of the  States’  good-neighbor  
obligations  in  Nor  olina.  sectionth  Car  EPA’s  use  of  
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29  

7410(k)(6)  was  ul  or  two  independentunlawf  f  
reasons.  

First,  section  7410(k)(6)  allows  “corrections”  only  
when  a  past  EPA  action  “was  in  error,”  meaning  that  
the  action  was  erroneous  based  on  the  law  in  
existence  at  that  time.  Section  7410(k)(6)  cannot  be  
used  to  revoke  a  SIP  approval  on  account  of  
subsequent  developments  in  judicial  doctrine  or  
agency  rulemaking.  That  is  the  o  f  sectionice  of  
7410(k)(5),  which  requires  EPA  to  issue  a  “SIP  call”  
whenever  it  determines  that  a  SIP  is  “substantially  
inadequate  to  attain  or  maintain  the  relevant  
[NAAQS]  .  .  .  or  to  otherwise  comply  with  any  
requirement  of this  chapter.”  

EPA  now  insists  that  section  7410(k)(6)  empowers  
the  agency  to  revoke  an  earlier  SIP  approval  as  
“error”  by  relying  on  new  developments  that  post-
date  the  approval.  EPA  Br.  32  33  &  n.11.10  EPA  
appears  to  be  saying  that  it  could  approve  50  SIP  
submissions  at  time  one,  change  its  interpretation  of  
the  good-neighbor  requirements  at  time  two,  and  
then  immediately  revoke  the  earlier  SIP  approvals  
under  section  7410(k)(6)  and  impose  FIPs  on  all  50  

10  It  is  noteworthy,  however,  that  EPA  did  not  stop  approving  
CAIR  SIPs  when  Nor  olina  was  decided.  theth  Car  Seven  of  
subsequently  “corrected”  CAIR  SIP  approvals  post-date  the  
D.C.  Circuit’s  2008  decisions  in  that  case.  See  76  Fed.  Reg.  at  
48,221  (Pet.  App.  180a–83a)  (citing  post-Nor  olina  CAIRth  Car  

SIP  approvals  for  Indiana,  Maryland,  North  Carolina,  Ohio,  
Pennsylvania,  South  Carolina,  and  West  Virginia).  
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30  

States.  This  is  a  manifestly  implausible  construction  
of the  phrase  “was  in  error.”  

To  begin,  EPA’s  interpretation  of section  
7410(k)(6)  allows  the  Transport  Rule  to  apply  
retroactively  by  “altering  the  past  legal  consequences  
of past  actions.”  getown  Univ.  Hosp.,Bowen  v.  Geor  

488  U.S.  204,  219  (1988)  (Scalia,  J.,  concurring)  
(emphasis  omitted).  When  EPA  approved  the  States’  
SIP  submissions,  it  terminated  its  authority  to  issue  
FIPs  for  those  States  as  to  the  1997  ozone  and  PM2.5  

standards.  See  42  U.S.C.  §  7410(c)(1).  The  
Transport  Rule,  however,  altered  the  past  legal  
consequences  of those  agency  actions,  as  those  
“approvals”  are  now  deemed  to  have  prolonged,  
rather  than  terminated,  EPA’s  authority  to  impose  
FIPs.  

This  contradicts  Bowen,  which  forbids  agencies  to  
engage  in  retroactive  rulemaking  absent  clear  and  
unambiguous  statutory  authorization.  488  U.S.  at  
208.  It  also  contradicts  the  Administrative  
Procedure  Act,  which  defines  “rule”  as  “an  agency  
statement  of general  or  particular  applicability  and  
futur  5  U.S.C.  §  551(4)  (emphasis  added).e  effect.”  
Nothing  in  the  Clean  Air  Act  authorizes  retroactive  
rulemaking  in  a  manner  su  f  y  Bowenicient  to  satisf  
or  the  clear-statement  requirement  of 5  U.S.C.  §  559.  

EPA’s  construction  of the  word  “error”  also  cannot  
be  reconciled  with  section  7410(k)(5)’s  mandatory  
SIP-call  provision.  Section  7410(k)(5)  provides  that  
EPA  “shall”  issue  a  SIP  call  whenever  it  finds  that  a  
SIP  is  “substantially  inadequate”  to  maintain  a  
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31  

NAAQS  or  comply  with  any  requirement  of the  Clean  
Air  Act.  This  process  requires  EPA  to  “notify  the  
State  of the  inadequacies”  and  provide  an  
opportunity  for  the  State  to  submit  a  revised  SIP;  a  
FIP  cannot  be  imposed  until  after EPA  finds  that  the  
State  has  ailed  submit  necessaryf  to  the  SIP  
revisions.  See  42  U.S.C.  §§  7410(c)(1),  7410(k)(5).  

EPA’s  understanding  of the  word  “error”  extends  
section  7410(k)(6)’s  correction  power  to  every  
circumstance  described  in  section  7410(k)(5).  Any  
time  the  agency  discovers  that  an  EPA-approved  SIP  
is  “inadequate”  to  comply  with  the  agency’s  current  
understandings  of the  Clean  Air  Act,  EPA  can  simply  
declare  its  earlier  approval  to  be  “in  error”  and  
immediately  impose  a  FIP  without  using  any  of the  
procedures  required  by  section  7410(k)(5).  This  
renders  the  mandatory  language  of section  
7410(k)(5)  meaningless,  and  makes  hash  of the  
procedural  protections  that  section  7410(k)(5)  confers  
on  the  States.  There  must  be  a  distinction  between  
the  “inadequac[ies]”  described  in  section  7410(k)(5)  
and  the  “error[s]”  described  in  section  7410(k)(6),  yet  
EPA’s  construction  of the  statute  treats  these  as  
fungible  commodities.11  

11  As  one  prominent  commenter  on  the  1990  amendments  to  the  
Clean  Air  Act  has  explained,  section  7410(k)(6)  was  intended  
merely  to  “enable  EPA  to  deal  promptly  with  clerical  errors  or  
technical  errors.  It  [wa]s  not  intended  to  o  f  or  EPAer  a route  f  
to  reevaluate  its  policy  judgements.”  Henry  A.  Waxman,  et  al.,  
Roadmap  to  Title  I  of  the  Clean  Air Act  Amendments  of  1990:  

https://commodities.11


Oldham; 0290




        

         

        

       


         

      


    

        


        

          


          

       


          

       


     

        


        

     

        


    


        

      


      

      

         


        

        


   


         

  


32  

Finally,  EPA  cannot  overcome  the  fact  that  its  
SIP  approvals  were  not  “in  error”  at  the  time  that  
EPA  approved  the  SIPs.  Agencies  are  required  to  
base  their  decisions  on  the  administrative  rules  in  
existence  at  the  time  of agency  action.  See  Bowen,  
488  U.S.  at  208  (forbidding  retroactive  rulemaking  
absent  clear  and  unambiguous  statutory  
authorization);  Ar  ocer  . & S.  iz.  Gr  y  Co.  v.  Atchison,  T  
F.  Ry.  Co.,  284  U.S.  370,  390  (1932)  (forbidding  
agencies  to  change  rules  in  an  adjudication).  It  is  not  
“error”  f  ail  to  f  uture  or  an  agency  to  f  oresee  that  a  f  
decision  of the  D.C.  Circuit  will  disapprove  the  
governing  agency  rule.  Nor  is  it  “error”  to  fail  to  
f  uture  administration  will  adopt  aoresee  that  a  f  
more  stringent  interpretation  of the  good-neighbor  
requirement.  The  word  “error”  implies  fault,  and  no  
human  being  can  know  f  One  cannot  uture  events.  
impose  f  on  an  agency  administrator  and  ault  
accuse  him  of “error”  or  ff  ailing  to  undertake  a  task  
that  is  beyond  human  capacity.  

Even  if this  Court  were  to  accept  EPA’s  
interpretation  of the  word  “error,”  the  Transport  
Rule’s  use  of section  7410(k)(6)  would  remain  
unlawful  for  another,  independent  reason.  Any  
revisions  of past  agency  action  must  be  made  “in  the  
same  manner  as”  the  putative  erroneous  action.  42  
U.S.C.  §  7410(k)(6).  And  although  EPA  issued  its  
SIP  approvals  through  notice-and-comment  

Br  ica’s  Cities,  21  ENVTL.  L.  inging  Blue  Skies  Back  to  Amer  

1843,  1924–25  (1991).  
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33  

rulemaking,  its  “corrections”  did  not  go  through  that  
process.  76  Fed.  Reg.  at  48,221  (Pet.  App.  183a  84a)  
(“EPA  is  taking  this  inal  action  without  prior  f  
opportunity  for  notice  and  comment  .  .  .  .”).  

EPA  tries  to  excuse  ailure  to  fits  f  ollow  this  
statutory  command  by  invoking  the  “good  cause”  
exception  of 5  U.S.C.  §  553(b)(B).  76  Fed.  Reg.  at  
48,221  22  (Pet.  App.  184a).  That  is  a  non  sequitur.  
EPA’s  obligation  to  use  notice  and  comment  for  its  
“corrections”  comes  from  two  independent  sources:  5  
U.S.C.  §  553(b),  which  is  subject  to  a  “good  cause”  
exception,  and  42  U.S.C.  §  7410(k)(6),  which  is  not.  
The  state  and  local  respondents  are  not  accusing  
EPA  of violating  the  Administrative  Procedure  Act  
by  f  use  are  ailing  to  notice  and  comment;  they  
accusing  EPA  of violating  the  Clean  Air  Act.  
Agencies  do  not  have  a  good-cause  license  to  violate  
their  organic  statutes.  

New  York  suggests  that  this  Court  should  
overlook  EPA’s  unlawf  section  7410(k)(6)’s  ul  use  of  
“corrections”  power  because  “the  court  of appeals  did  
not  address  this  issue  .  .  .  and  it  is  not  fairly  raised  
by  the  questions  on  which  this  Court  granted  
certiorari.”  NY  Br.  26  n.17;  see  also  ALA  Br.  47  n.16.  
But  EPA  makes  no  such  claim,  and  for  good  reason.  
This  Court  may  review  issues  “pressed  or passed  
upon”  in  the  courts  below,  see  Verizon  Commc’ns,  Inc.  
v.  FCC,  535  U.S.  467,  530  (2002)  (citation  and  
internal  quotation  marks  omitted),  and  while  New  
York  correctly  observes  that  the  section-7410(k)(6)  
issues  were  not  fully  “passed  upon”  by  the  court  of  
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34  

appeals,  they  were  most  assuredly  “pressed.”  See  

State  &  Local  Respondents’  CADC  Br.  24  29;  see  

also  Washington  v.  Confeder  ibes  of  ated  Bands  &  Tr  

Yakima  Indian  Nation,  439  U.S.  463,  476  n.20  (1979)  
(“As  the  prevailing  party,  the  appellee  was  of course  
f  end  its  judgment  on  any  ground  properly  ree  to  def  
raised  below  whether  or  not  that  ground  was  relied  
upon,  rejected,  or  even  considered  by  the  District  
Court  or  the  Court  ofAppeals.”).  

As  f  alls  within  the  or  whether  section  7410(k)(6)  f  
scope  of the  questions  presented,  the  issue  need  only  
be  “fairly  included,”  SUP.  CT.  R.  14.1(a);  see  also  Yee  
v.  Escondido,  503  U.S.  519,  535  (1992),  and  New  
York  does  not  explain  how  the  section-7410(k)(6)  
issues  f  y  this  standard.  ail  to  satisf  The  questions  
presented  include  “[w]hether  States  are  excused  from  
adopting  SIPs  prohibiting  emissions  that  ‘contribute  
signif  to  pollution  problems  in  other  icantly’  air  
States  until  af  the  EPA  has  adopted  rule  ter  a  
quantifying  each  State’s  interstate  pollution  
obligations.”  EPA  Cert.  Pet.  (I).  EPA  contends  that  
the  answer  is  “no,”  but  it  cannot  show  that  the  States  
with  EPA-approved  good-neighbor  SIPs  for  the  1997  
standards  were  required  to  adopt  new  good-neighbor  
SIPs  unless  it  also  shows  that  its  invocation  of  
section  7410(k)(6)  was  lawful.12  

12  Even  though  the  court  of appeals  declined  to  resolve  whether  
EPA  lawfully  used  section  7410(k)(6)  to  revoke  its  earlier  SIP  
approvals,  the  court  at  least  resolved  whether  EPA  may  invoke  
those  “corrections”  powers  on  the  same  day  that  it  issues  FIPs,  
depriving  the  States  of any  opportunity  to  adopt  a  SIP  that  
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35  

2.  EPA’s  “Correct  the  Deficiency”  
Argu  Is Meritless.  ment  

EPA  believes  that  it  can  impose  FIPs  on  States  
with  EPA-approved  SIPs  even  apart  f  its  rom  
“corrections”  power  under  section  7410(k)(6).  EPA  
notes  that  the  “unless”  clause  of section  7410(c)(1)  
kicks  in  only  when  two  conditions  are  satisf  the  ied:  
State  must  “correct[]  the  deficiency,”  and  EPA  must  
“approve[]  the  plan  or  plan  revision,”  before  EPA  
issues  the  FIP.  EPA  contends  that  the  SIPs  it  
approved  f  iciency”  within  ailed  to  “correct[]  the  def  
the  meaning  of section  7410(c)(1)  and  therefore  did  
not  terminate  EPA’s  FIP  authority.  EPA  Br.  32  33;  
76  Fed.  Reg.  at  48,219  (Pet.  App.  172a  73a).  

EPA  relies  on  the  same  reasons  it  gave  for  
invoking  its  “corrections”  power  under  section  
7410(k)(6):  namely,  that  the  EPA-approved  SIPs  
became  tainted  when  the  D.C.  Circuit  issued  its  
initial  ruling  in  Nor  olina.th  Car  In  EPA’s  view,  as  
soon  as  the  D.C.  Circuit  disapproved  CAIR’s  
interpretation  of the  good-neighbor  requirement,  the  
SIPs  that  EPA  approved  in  reliance  on  CAIR  were  no  
longer  adequate  to  “correct[]  the  deficiency”  within  
the  meaning  of section  7410(c)(1).  EPA  Br.  32  33;  76  
Fed.  Reg.  at  48,219  (Pet.  App.  173a).  EPA’s  
interpretation  of “correct  the  deficiency”  is  not  
tenable.  

would  avoid  an  EPA-imposed  FIP.  See  Pet.  App.  45a.  The  
legality  of that  use  of  ore  this  section  7410(k)(6)  is  assuredly  bef  
Court.  
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36  

The  “correct  the  deficiency”  phrase  in  section  
7410(c)(1)  uses  a  definite  article:  “the  deficiency.”  
This  ref  iciency  that  caused  EPA  to  ers  to  the  def  
disapprove  the  SIP  or  f  ailed  to  ind  that  a  State  had  f  
submit  a  SIP.  It  cannot  ref  iciency”  that  er  to  a  “def  
arises  only  upon  later  developments  in  judicial  
doctrine  or  administrative  rulemaking.  A  State  
“corrects  the  deficiency”  by  submitting  a  new  SIP  
that  responds  to  the  concerns  that  prompted  EPA  to  
act  under  subsection  (A)  or  (B)  and  that  complies  
with  every  reasonably  knowable  legal  obligation  at  
the  time  of EPA’s  disapproval  or  f  finding  of ailure.  
Every  SIP  that  EPA  approved  before  the  ruling  in  
Nor  olina  satisf  iciency”  th  Car  ies  the  “correct[]  the  def  
clause  and  terminates  EPA’s  FIP  authority.  

EPA’s  construction  of section  7410(c)(1)  re-writes  
the  “correct  the  deficiency”  clause  to  require  a  State  
to  “correct  all  deficiencies  that  are  known  at  this  
time  and  that  may  become  known  in  the  future.”  
This  interpretation  not  only  departs  from  the  natural  
reading  of the  text,  but  it  also  renders  the  “unless”  
clause  useless  in  constraining  EPA’s  power.  Anytime  
EPA  approves  a  SIP  under  the  “unless”  clause  of  
section  7410(c)(1),  EPA  can  resurrect  its  FIP  
authority  simply  by  changing  its  interpretation  of  
some  provision  in  section  7410(a)(2)  and  declaring  
the  previously  approved  SIP  “deficient.”  No  principle  
of deference  to  agencies  can  allow  a  statute  to  be  
interpreted  in  such  an  atexutal  and  -self  
aggrandizing  manner.  
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37  

EPA’s  interpretation  of “correct  the  deficiency”  
also  circumvents  the  SIP-call  process  of section  
7410(k)(5).  Later-discovered  deficiencies  in  a  SIP  are  
supposed  to  trigger  a  f  “inadequa[cy]”  under  inding  of  
section  7410(k)(5),  which  requires  EPA  to  notify  the  
State  of the  inadequacies  and  provide  an  opportunity  
to  submit  a  revised  SIP  within  a  “reasonable  
deadline.”  On  EPA’s  view,  however,  any  
“inadequacy”  in  a  previously  approved  SIP  can  be  
deemed  a  “deficiency”  in  the  original  submission,  
which  allows  EPA  to  impose  a  FIP  immediately  
without  using  the  procedural  protections  required  by  
section  7410(k)(5).  That  is  not  a  plausible  
interpretation  of the  statute.  

3.  EPA  Has  Failed  To  Show  That  The  
Transport Rule FIPs Are Severable.  

Because  EPA’s  FIP  authority  or  the  1997  f  
standards  expired  when  it  approved  the  good-
neighbor  SIPs  submitted  by  22  States,  the  Transport  
Rule  should  be  vacated  to  the  extent  it  imposes  FIPs  
on  States  with  EPA-approved  good-neighbor  SIPs  for  
the  1997  standards.  The  Court  should  go  further,  
however,  and  vacate  the  entire  rule,  because  the  
FIPs  it  imposes  are  non-severable.  See  supr p.  23.  a  

EPA  suggests  in  a  footnote  that  this  Court  can  

salvage  the  Transport  Rule  even  if  EPA  lacks  
authority  to  impose  FIPs  to  implement  the  1997  

standards  on  the  States  with  EPA-approved  SIPs  for  
those  standards.  See  EPA  Br.  33  n.11.  EPA  claims  

that  “for  all  States  except  South  Carolina  and  Texas,  

the  EPA’s  authority  to  promulgate  the  federal  plan  
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38  

f  lows  for  the  annual  NOx and SO2 requirements  f  rom  
the  EPA’s  finding  o  failure  to  submit  or  disapproval  
of a  proposed  state  plan  for  the  2006  PM2.5  standard,  
which  CAIR  did  not  address.”  Id.  This  footnote  

seems  to  be  saying  that  the  Court  should  vacate  only  

the  FIPs  that  were  imposed  on  South  Carolina  and  

Texas,  leaving  the  remaining  Transport  Rule  FIPs  in  
place.  

EPA  is  wrong  to  claim  that  it  can  impose  the  
Transport  Rule  FIPs  on  orany  State  f  which  it  
previously  issued  a  SIP  disapproval  or  finding  of  
failure  to  submit  regarding  the  2006  PM2.5  standard.  
The  Transport  Rule  FIPs  implement  three  di  ferent  
NAAQS:  the  1997  standard  for  8-hour  ozone,  the  
1997  standard  f  annual  and  the  2006or  PM2.5,  
standard  f  76  Fed.  Reg.  at  48,219  n.12or  daily  PM2.5.  
(Pet.  App.  171a  72a  n.12).  EPA  appears  to  believe  
that  if section  7410(c)(1)  authorizes  it  to  impose  a  
FIP  for  a  particular  NAAQS  on  a  particular  State,  
then  EPA  may  impose  one  or  more  additional  FIPs  
on  that  State  to  implement  any  other  NAAQS  that  
EPA  has  ever  issued.  defThat  is  not  a  ensible  
construction  of section  7410(c)(1),  and  EPA  makes  no  
e  f  end  it.ort  to  def  

In  any  event,  even  assuming  EPA  is  correct  to  say  
that  this  Court  need  only  vacate  the  Transport  Rule  
FIPs  imposed  on  South  Carolina  and  Texas,  EPA  
never  explains  how  this  Court  can  vacate  the  FIPs  
that  govern  those  two  States  without  causing  the  
entire  Transport  Rule  FIP  network  to  come  apart.  
EPA  asserts  that  “the  e  fect  on  the  Transport  Rule  
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39  

would  be  slight,”  but  it  never  explains  how  the  
remaining  Transport  Rule  FIPs  can  survive  when  
the  good-neighbor  obligations  imposed  on  other  
States  can  no  longer  presume  compliance  on  the  part  
ofSouth  Carolina  and  Texas.  

B.  42  U.S.C.  § 7410(c)(1)  Limits  The  Type  Of  
FIP  That  EPA  May  Impose  After  
Disapproving  A  SIP  Su  Or  bmission  
Finding That A State  Has  Failed  To  Make  
A Requ  bmission.ired SIP Su  

There  is  a  broader  problem  with  the  Transport  
Rule’s  good-neighbor  FIPs:  EPA  issued  these  FIPs  
without  ever  telling  the  States  how  much  
contribution  to  another  State’s  air  pollution  would  be  
deemed  “signif  under  icant”  section  
7410(a)(2)(D)(i)(I).  Instead,  EPA  chose  to  leave  the  
States  in  the  dark  about  their  good-neighbor  
obligations  while  demanding  that  the  States  submit  
SIPs  to  implement  section  7410(a)(2)(D)(i)(I)  
unglossed  by  any  agency  interpretation.  Not  until  it  
announced  and  imposed  the  Transport  Rule  FIPs  did  
EPA  deign  to  inform  the  States  what  it  means  to  
“contribute  signif  to  State’s  air  icantly”  another  
pollution.  The  Clean  Air  Act  does  not  permit  EPA  to  
play  hide-the-ball  in  this  manner.  

The  good-neighbor  provision  states  that  a  SIP  
must  prohibit  emissions  that  “contribute  
significantly”  to  another  State’s  nonattainment  of  
any  EPA-announced  air-quality  standard.  42  U.S.C.  
§  7410(a)(2)(D)(i)(I)  (emphasis  added).  This  statute  
contains  a  signif  Just  how  much  cross-icant  gap:  
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40  

state  pollution  is  needed  to  contribute  significantly  to  
another  State’s  nonattainment  of EPA’s  air-quality  
standards?  See  EPA  Br.  34,  45,  55  (noting  the  
ambiguity  in  the  good-neighbor  provision);  ALA  Br.  
12,  25,  28,  35  (same);  Calpine  Br.  27  31,  33  (same).  

Statutes  containing  gaps  of this  sort  are  
presumed  to  delegate  gap-filling  authority  to  the  
agency  that  administers  the  statute.  See  Chevron  
U.S.A.,  Inc.  v.  Natural Res.  Defense  Council,  Inc.,  467  
U.S.  837,  843  44  (1984).  But  no  State  can  know  how  
to  comply  with  section  7410(a)(2)(D)(i)(I)  until  EPA  
f  ormula  fills  in  the  blanks  and  announces  its  f  or  
determining  “signif  Otherwise,  the  States  ican[ce].”  
are  left  to  guess  how  much  pollution  will  be  deemed  
“signif  or  whether  they  even  need  to  icant[]”  by  EPA  
take  steps  to  mitigate  their  contributions  to  other  
States’  air  pollution.  Submitting  a  good-neighbor  
SIP  under  these  circumstances  is  a  fool’s  errand.  
EPA  will  judge  the  SIP  submission  according  to  a  
standard-to-be-announced-later  and  then  impose  
FIPs  on  the  States  for  “noncompliance”  with  this  
unknown  (and  unknowable)  legal  standard.  

Delaware’s  experience  illustrates  the  problems  
that  arise  with  an  undef  ied  good-ined  and  unquantif  
neighbor  provision.  Delaware  submitted  a  good-
neighbor  SIP  to  EPA  months  before  EPA  issued  the  
f  Transport  Rule.  EPA  responded  that  inal  
Delaware’s  SIP  submission  would  be  approved  if  
Delaware  were  ultimately  excluded  romf  the  
Transport  Rule  program,  and  that  the  exact  same  
SIP  would  be  disapproved  (and  a  Transport  Rule  FIP  
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41  

imposed)  if Delaware  were  ultimately  included  in  the  
program.  76  Fed.  Reg.  2,853,  2,856  58  (Jan.  18,  
2011);  see  also  76  Fed.  Reg.  at  48,212  14  (Pet.  App.  
142a  44a);  75  Fed.  Reg.  at  45,215  (reflecting  that  
EPA  proposed  to  include  Connecticut,  Delaware,  
Massachusetts,  Oklahoma,  and  the  District  of  
Columbia  in  the  final  Transport  Rule,  even  though  
none  was  ultimately  included,  and  that  EPA  
proposed  to  exclude  Texas  f  the  from  inal  rule’s  
annual  PM2.5  program,  even  though  Texas  was  
ultimately  included  in  that  program).  Not  even  EPA  

could  determine  the  States’  good-neighbor  
obligations  bef  ied  the  ore  the  Transport  Rule  quantif  
States’  interdependent  responsibilities  under  section  
7410(a)(2)(D)(i)(I).  

The  petitioners  say  that  this  regime  is  exactly  
what  the  text  of the  Clean  Air  Act  allows.  See  EPA  
Br.  24  33;  ALA  Br.  53  56,  62  65;  see  also  NY  Br.  
24  27.  Once  EPA  announces  a  NAAQS,  it  triggers  a  
three-year  deadline  for  the  States  to  submit  SIPs,  42  
U.S.C.  §  7410(a)(1),  and  those  SIPs  must  implement  
all  of the  requirements  of section  7410(a)(2)  
including  the  requirements  of the  good-neighbor  
provision.  In  the  petitioners’  view,  EPA  can  
announce  a  NAAQS,  require  the  States  to  submit  
good-neighbor  SIPs  that  can  only  guess  at  how  EPA  
will  determine  their  responsibilities  under  section  
7410(a)(2)(D)(i)(I),  and  then  impose  FIPs  to  
implement  the  never-bef  agency’s  ore-announced  
interpretation  of that  statutory  provision.  If the  
States  are  unable  to  divine  how  EPA  will  quantify  
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their  good-neighbor  obligations  when  submitting  
their  SIPs,  that’s  their  problem.  

The  petitioners’  argument  overstates  the  scope  of  
EPA’s  FIP  authority  under  section  7410(c)(1).  
Consider  the  text  of that  provision:  

The  Administrator  shall  promulgate  a  

Federal  implementation  plan  at  any  
time  within  years  ter  the2  af  
Administrator  

(A)  f  ailedinds  that  a  State  has  f  
to  make  a  required  [SIP]  
submission  .  .  .  ,  or  

(B)  disapproves  a  [SIP]  
submission  in  whole  or  in  part,  

unless  the  State  corrects  the  deficiency,  
and  the  Administrator  approves  the  
plan  or  revision,  ore  theplan  bef  
Administrator  promulgates  such  
Federal  implementation  plan.  

42  U.S.C.  §  7410(c)(1)  (emphasis  added).  The  
petitioners  seem  to  think  that  section  7410(c)(1)  
authorizes  EPA  to  impose  any  federal  
implementation  plan  once  it  issues  f  ailureindings  o  f  
or  disapprovals.  See  EPA  Br.  25.  That  is  not  a  
sensible  or  permissible  construction  of the  statute.  
When  section  7410(c)(1)  authorizes  EPA  to  impose  “a  
federal  implementation  plan,”  EPA’s  FIP  authority  is  
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limited  to  implementing  the  State’s  SIP  obligations  
at  the  time  of the  SIP  disapproval  or  the  finding  of  
failure  to  submit.  

Surely  there  must  be  some  limitations  on  the  FIP  
authority  conf  See,  e.g.,erred  by  section  7410(c)(1).  
AT&T  Corp.  v.  Iowa  Utils.  Bd.,  525  U.S.  366,  388  
(1999).  Suppose  that  EPA  disapproved  a  State’s  SIP  
submission  regarding  the  2006  24-hour  PM2.5  

standard  and  then  decided  to  impose  a  FIP  that  
implements  not  only  that  standard  but  also  an  
entirely  di  ferent  NAAQS  that  EPA  had  promulgated  
earlier  that  day.  Could  EPA  defend  the  legality  of  
this  FIP  by  simply  pointing  to  its  earlier  disapproval  
of the  State’s  SIP  submission?  Of course  not.  
Although  section  7410(c)(1)  would  both  authorize  
and  require  EPA  to  impose  “a  ederalf  
implementation  plan”  in  these  circumstances,  the  
statute  does  not  open  the  door  for  EPA  to  impose  any  
FIP  that  suits  its  fancy.  There  must  be  some  
connection  between  the  contents  of the  FIP  and  the  
State’s  SIP  obligations  under  42  U.S.C.  §  7410(a)(1)  
(2).  

Once  it  is  acknowledged  that  EPA’s  FIP  authority  
under  section  7410(c)(1)  is  limited,  it  falls  to  this  
Court  to  resolve  the  extent  of those  limitations  and  
to  decide  whether  EPA  transgressed  those  
boundaries  by  imposing  FIPs  to  implement  a  never-
bef  the  States’  good-ore-announced  interpretation  of  
neighbor  obligations.  The  petitioners  do  not  engage  
this  question  in  their  briefs,  dogmatically  insisting  
that  the  “plain  language”  of section  7410(c)(1)  
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authorizes  the  Transport  Rule  FIPs  simply  because  
those  FIPs  were  preceded  by  a  disapproval  of a  SIP  
submission  or  a  f  ailure  to  submit.  EPA  Br.inding  o  f  
25;  ALA  Br.  26;  see  also  NY  Br.  2,  35.  But  unless  the  
petitioners  want  to  contend  that  section  7410(c)(1)  
allows  the  Transport  Rule  to  impose  any  FIP  that  
EPA  wants,  they  will  need  to  rely  on  something  more  
than  incantations  of “plain  language”  and  Chevron  
deference.  

1.  EPA’s  FIP  Authority  Under  42  U.S.C.  
§ 7410(c)(1)  Is Limited.  

The  petitioners  never  come  out  and  say  that  EPA  
may  impose  any  FIP  that  it  pleases  once  it  
disapproves  a  State’s  SIP  submission  or  issues  a  
f  f  But  neither  do  theyinding  of ailure  to  submit.  
acknowledge  any  judicially  enforceable  limits  on  the  
contents  of a  FIP  once  EPA  makes  disapprovals  or  
f  See  EPAindings  under  section  7410(c)(1)(A)  (B).  
Br.  16,  24  33;  see  also  NY  Br.  5,  16  17,  21  22.  New  
York  suggests  that  a  FIP  imposed  under  section  
7410(c)(1)  must  “timely  achieve  the  NAAQS,”  but  it  
never  says  whether  the  Clean  Air  Act  limits  the  
means  by  which  EPA  may  achieve  that  goal.  NY  Br.  
21  22.  And  although  EPA  and  New  York  both  
contend  that  States  can  calculate  their  good-neighbor  
obligations  on  their  own,  they  do  not  concede  that  
EPA’s  FIP  authority  is  limited  to  enforcing  legal  
obligations  that  the  States  can  determine  without  
exposition  from  EPA.  See  EPA  Br.  16,  24  33;  NY  Br.  
5,  16  17,  21  22.  
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If the  petitioners  believe  that  EPA’s  FIP  
authority  under  section  7410(c)(1)  is  unlimited,  they  
should  say  so.  Otherwise,  they  should  explain  what  
the  limits  on  EPA’s  FIP  authority  are  and  why  the  
Transport  Rule  FIPs  fall  on  the  permissible  side  of  
the  line.  The  petitioners’  reliance  on  deference  to  
agencies  suggests  that  they  believe  that  EPA,  rather  
than  the  courts,  should  determine  the  limits  of the  
FIP  authority  conf  Seeerred  by  section  7410(c)(1).  
EPA  Br.  30  32.  But  it  is  not  clear  f  srom  their  brief  
whether  the  petitioners  intend  to  push  the  concept  of  
def  ar,  and  the  petitioners  do  not  explainerence  this  f  
how  f  erence  (ifar  this  def  any)  to  EPA’s  invocation  of  
its  FIP  authority  should  extend.  

In  all  events,  it  cannot  be  the  case  that  an  EPA-
imposed  FIP  is  per se  legal  regardless  of its  
contents  so  long  as  it  is  preceded  by  a  SIP  
disapproval  or  f  f  Imagineinding  o  ailure  to  submit.  
a  FIP  that  imposes  requirements  that  have  nothing  
to  do  with  the  Clean  Air  Act  or  the  NAAQS  that  
triggered  the  three-year  SIP  clock  under  section  
7410(a)(1).  That  could  not  possibly  be  defended  as  a  
lawf  ederal  implementation  plan”  under  sectionul  “f  
7410(c)(1).  We  assume  that  the  petitioners  will  
concede  at  least  this  much  that  there  are  judicially  
enf  a  FIP,  evenorceable  limits  on  the  contents  of  
when  EPA  has  issued  the  disapproval  or  finding  
required  by  section  7410(c)(1)(A)  (B).  The  next  step  
is  to  determine  what  those  limits  are,  as  well  as  the  
statutory  sources  of those  limits.  
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2.  EPA’s  FIP  Authority  Under  42  U.S.C.  
§ 7410(c)(1)  Cannot  Exceed  A  State’s  
Known SIP Obligations.  

Consider  again  the  hypothetical  just  mentioned.  
Suppose  that  the  Transport  Rule  FIPs  attempted  to  
implement  not  only  the  1997  and  2006  standards  for  
ozone  and  PM2.5,  but  also  an  entirely  new  NAAQS  
that  EPA  had  announced  f  irst  time  in  the  or  the  f  
Transport  Rule  itself  One  would  think  that  this  .  
exceeds  the  scope  of the  FIP  authority  conferred  by  
section  7410(c)(1).  But  why?  What  exactly  in  the  
statute  prohibits  EPA from  doing  that?  

All  that  section  7410(c)(1)  says  is  that  EPA  “shall  
promulgate  a  f  ter  it  ederal  implementation  plan”  af  
issues  a  disapproval  or  finding  described  in  section  
7410(c)(1)(A)  (B)  without  purporting  to  define  or  
limit  the  contents  of the  “federal  implementation  
plan”  that  EPA  is  required  to  impose.  And  although  
the  term  “f  ined  ederal  implementation  plan”  is  def  
elsewhere  in  the  Clean  Air  Act,  that  definition  does  
not  establish  an  outer  boundary  on  the  contents  of a  
FIP,  providing  only  the  minimum  requirements  for  
what  a  “federal  implementation  plan”  must  contain:  

The  term  “Federal  implementation  
plan”  means  a  plan  (or  portion  thereof)  
promulgated  by  the  Administrator  to  fill  
all  or  a  portion  of a  gap  or  otherwise  
correct  all  or  a  portion  of an  inadequacy  
in  a  State  implementation  plan,  and  
which  includes  orceableenf  emission  
limitations  or  other  control  measures,  
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47  

means  or  techniques  (including  
economic  incentives,  such  as  marketable  
permits  or  auctions  of emissions  
allowances),  and  fprovides  or  
attainment  of the  relevant  national  
ambient  air  quality  standard.  

42  U.S.C.  §  7602(y).  But  this  should  not  lead  to  the  
conclusion  that  the  Clean  Air  Act  imposes  no  
boundaries  whatsoever  on  the  contents  of a  FIP.  

First,  the  text  of section  7410(c)(1)  indicates  not  
only  that  EPA’s  FIP  authority  is  limited,  but  also  
that  it  is  limited  to  implementing  the  States’  existing  
SIP  obligations.  The  “unless”  clause  provides  that  
EPA’s  FIP  authority  expires  once  the  State  “corrects  
the  def  inding  iciency”  that  led  to  the  disapproval  or  f  
of f  to  submit  and  EPA  approves  a  SIP  ailure  
reflecting  those  corrections.  If EPA’s  FIP  authority  
could  extend  beyond  “the  deficiency”  in  the  State’s  
SIP,  then  it  would  make  no  sense  f  section  or  
7410(c)(1)  to  revoke  that  authority  once  “the  
def  EPA’s  FIP  authority  iciency”  has  been  corrected.  
must  theref  be  limited  to  correcting  “the  ore  
deficiency”  in  the  State’s  SIP.  

“[T]he  deficiency”  addressed  by  an  EPA-imposed  
FIP  must  also  be  a  “def  and  iciency”  that  existed  
that  could  have  been  corrected  by  the  State  at  the  
time  EPA  issued  its  disapproval  or  finding  under  
section  7410(c)(1)(A)  (B).  Otherwise,  the  State  has  
no  opportunity  to  correct  the  alleged  deficiency,  and  
the  “unless”  clause  becomes  a  meaningless  gesture.  
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Suppose  that  EPA  were  to  promulgate  a  NAAQS  at  
time  one,  disapprove  a  State’s  SIP  submission  for  
that  NAAQS  at  time  two,  and  then  quantify  the  
State’s  good-neighbor  obligations  at  time  three.  If  
one  tried  to  iciency”  contend  that  the  SIP’s  “def  
should  extend  to  its  failures  to  comply  with  EPA’s  
later-announced  good-neighbor  obligations,  that  
“deficiency”  would  not  be  one  that  the  State  was  
capable  of correcting  at  the  time  it  learned  of the  SIP  
disapproval.  It  is  not  reasonable  for  EPA  to  say  that  
it  may  use  its  FIP  authority  to  impose  requirements  
that  were  promulgated  or  announced  after it  issued  
findings  or  disapprovals  under  section  7410(c)(1)(A)  
(B).  

Nothing  in  the  petitioners’  briefs  contests  the  
notion  that  EPA’s  FIP  authority  is  limited  to  
correcting  “the  iciency”  triggered  EPA’s  def  that  
f  or  that  the  FIP-corrected  inding  or  disapproval,  
“deficiency”  must  be  one  that  the  State  could  have  
corrected  as  soon  as  it  learned  of the  SIP  disapproval  
or  f  f  See  Part  II.B.1,  inding  of ailure  to  submit.  
supra.  Instead,  the  petitioners  insist  that  the  States  
could  have  corrected  the  deficiency  in  their  good-
neighbor  SIPs  even  as  EPA  ref  yused  to  quantif  
“signif  It  is  to  ican[ce]”  in  section  7410(a)(2)(D)(i)(I).  
that  issue  that  we  now  turn.  
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3.  EPA  Cannot  Use  Its  FIP  Authority  To  
Impose  Good-Neighbor  Obligations  
That  Were  Not  Announced  At  The  
Time  Of  The  SIP  Disapproval  Or  
Finding OfFailure To Submit.  

The  petitioners  suggest  that  the  States  can  figure  
out  their  good-neighbor  obligations  on  their  own,  
without  any  need  for  EPA  to  say  what  counts  as  a  
signif  contribution  another  State’s  air  icant  to  
pollution.  See  EPA  Br.  29  30;  see  also  NY  Br.  24  27;  
29  35.  If this  were  true,  then  there  would  be  no  
basis  for  the  States  to  object  to  the  Transport  Rule  
FIPs  because  the  FIPs  would  be  addressing  a  
deficiency  that  the  States  could  have  corrected.  

But  the  petitioners  actually  advance  a  more  
limited  claim.  They  contend  only  that  the  States  can  
determine  the  empirical  questions  surrounding  their  
contributions  to  interstate  air  pollution.  See,  e.g.,  
EPA  Br.  29  (“States  routinely  undertake  technically  
complex  air  quality  determinations.  .  .  .  [T]he  
necessary  emissions  inf  rom  all  States  is  ormation  f  
publicly  available.”);  ALA  Br.  53  54  (noting  that  the  
States  can  undertake  a  “technical  analysis”  of  
interstate  air  pollution);  see  also  NY  Br.  31  (“States  
will  have  the  capacity  to  monitor  and  model  
emissions  and  air  quality.”).  

The  petitioners  do  not  and  cannot  possibly  claim  
that  the  States  can  predict  how  EPA  will  interpret  
section  7410(a)(2)(D)(i)(I)  before  EPA  announces  its  
authoritative  construction  of that  statute.  Section  
7410(a)(2)(D)(i)(I)  delegates  to  EPA  the  prerogative  
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to  decide  how  much  pollution  will  be  deemed  to  
“contribute  signif  to  another  State’sicantly”  
nonattainment.  Until  EPA  answers  that  question,  
the  States  are  shooting  at  an  invisible  target.  All  the  
scientif  theic  knowledge  in  the  world  is  useless  if  
States  are  left  to  guess  the  way  in  which  EPA  might  
ultimately  quantif  “signif  f  Statesy  ican[ce]”  or  
included  in  a  inal  rule  under  sectionf  regional  
7410(a)(2)(D)(i)(I).  

States  have  no  way  to  ensure  that  their  
calculations  of required  reductions  match  EPA’s  
because  EPA’s  analysis  ultimately  turns  on  
subjective  policy  judgments  regarding  cost-
e f  See  76  Fed.  Reg.  at  48,248  49  (Pet.ectiveness.  
App.  316a  23a);  Pet.  App.  15a  18a.  In  defining  the  
required  reductions  in  the  Transport  Rule,  EPA  
developed  “cost  curves,”  or  estimates  of the  amounts  
of reductions  available  at  certain  cost  thresholds.  76  
Fed.  Reg.  at  48,248  (Pet.  App.  319a  20a).  It  then  
estimated  the  e  f  erent  cost-per-ton  levelsect,  at  di  f  
on  its  cost  curves,  that  the  contributing  States’  
“combined  reductions”  would  have  on  downwind  air  
quality  and  identif  icant  cost  thresholds,”  oried  “signif  
“point[s]  along  the  cost  curves  where  a  noticeable  
change  occurred  in  downwind  air  quality.”  Id.  at  
48,249  (Pet.  App.  322a).  So  to  accurately  determine  
their  reduction  obligations,  the  covered  States  would  
have  had  to  guess  not  only  what  EPA’s  cost  curves  
would  look  like,  but  also  what  changes  on  those  
curves  would  be  most  “noticeable”  to  EPA.  
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The  complexity  of the  linkages  between  emissions  
from  an  upwind  State  and  nonattainment  in  
downwind  States  that  the  petitioners  mention  only  
f  matching  EPA’s  urther  decreases  the  likelihood  of  
analysis.  See,  e.g.,  EPA  Br.  6.  And  because  
downwind  States  are  also  required  to  control  their  
own  emissions,  and  may  voluntarily  choose  to  impose  
stricter  controls  than  EPA  requires,  upwind  States  
would  also  have  to  make  accurate  guesses  about  
what  controls  those  downwind  States  would  
implement.13  

New  York’s  brief eventually  gets  around  to  
acknowledging  this  point.  NY  Br.  33  (“To  be  sure,  in  
reviewing  a  SIP  submission,  EPA  may  ultimately  
disagree  with  a  State’s  determination  of its  good-
neighbor  obligations  and  issue  a  FIP  that  provides  
its  own  determination  of how  to  address  interstate  
air  pollution.”);  see  also  ALA  Br.  53  (recognizing  that  
“a  State’s  assessment  of its  contribution  might  
diverge  from  subsequent  f  indings”).  ederal  f  But  
given  this  concession,  we  are  at  a  loss  to  understand  
how  New  York  can  simultaneously  insist  that  the  
States  can  determine  their  good-neighbor  obligations  
bef  See  NY  Br.  29  ore  EPA  completes  that  work.  
(“States  Can  And  Do  Independently  Determine  Their  

13  Just  as  some  States  may  choose  to  impose  emissions-
reduction  obligations  beyond  those  that  EPA  requires,  others  
choose  to  impose  no  greater  burdens  on  their  sources  than  those  
EPA  deems  necessary.  States  that  have  made  the  latter  policy  
decision  can  control  in-state  sources  in  the  first  instance  only  
after  they  know  the  overall  reductions  EPA  will  require.  
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Good-Neighbor  Obligations.”).  As  New  York  
recognizes,  the  formula  that  the  Transport  Rule  
deploys  f  determining  icant  contribution  or  signif  
under  the  good-neighbor  provision  is  quite  complex.  
See  id.  at  13;  see  also  ALA  Br.  18  20.  Surely  New  
York  does  not  believe  that  the  States  could  have  
f  ormula  through  divination.  igured  out  this  f  But  
New  York  never  explains  how  else  the  States  are  
supposed  to  know  whether  and  to  what  extent  they  
must  reduce  their  contributions  to  interstate  air  
pollution.  

The  petitioners  also  suggest  that  section  
7410(a)(2)(D)(i)(I)  delegates  interpretive  authority  to  
the  States  at  least  until  EPA  acts  to  quantify  the  
States’  good-neighbor  obligations.  See  EPA  Br.  24  
25;  see  also  NY  Br.  30  (“Section  [74]10(a)(2),  which  
includes  the  good-neighbor  provision,  charges  the  
States  with  responsibility  f  implementing  or  SIP  
requirements  in  the  first  instance  .  .  .  .  The  Act  thus  
obligates  state  authorities  to  interpret  and  apply  the  
statute’s  terms  in  the  irst  instance  not  f  to  
helplessly  await  EPA’s  interpretation.”)  (emphasis  
added).  This  argument  runs  headlong  into  Chevron,  
which  established  that  statutory  ambiguities  are  
presumed  to  delegate  gap-filling  authority  to  the  
f  467  ederal  agency  that  administers  the  statute.  
U.S.  at  843  44.  The  States  cannot  decide  the  legal  
meaning  of “significant[]”  contribution  unless  EPA  
chooses  to  give  them  that  authority.  See  63  Fed.  
Reg.  at  57,369.  And  EPA  has  given  the  States  no  
such  authority  here.  
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The  petitioners’  argument  also  contradicts  EPA’s  
longstanding  interpretation  of  section  
7410(a)(2)(D)(i)(I).  In  the  1998  NOx  or  SIP  Call,  f  
example,  EPA  asserted  that  it  held  the  sole  
prerogative  to  resolve  the  ambiguities  in  that  
provision  and  that  the  States  had  no  role  to  play  in  
deciding  what  the  statute  means.  See  63  Fed.  Reg.  
at  57,368  70.  

Now  EPA  seems  to  be  saying  that  the  States  are  
to  take  the  f  ying  signif  irst  crack  at  quantif  icance  
under  section  7410(a)(2)(D)(i)(I).  See  EPA  Br.  24  25  
(“Nothing  in  the  statute  requires  the  EPA  to  quantify  
upwind  States’  significant  contribution  obligations  at  
all  .  .  .  .  To  the  contrary,  the  States’  obligation  to  
submit  timely  state  plans  with  all  required  elements,  
including  good  neighbor  provisions,  is  imposed  
directly  by  [section  7410(a)(2)(D)(i)(I)]  itself  But  .”).  
EPA  cannot  abandon  its  claim  to  exclusive  
interpretive  authority  over  section  7410(a)(2)(D)(i)(I)  
unless  it  provides  a  reasoned  explanation  for  the  
change  of heart.  See  FCC  v.  Fox  Television  Stations,  
Inc.,  556  U.S.  502,  515  (2009)  (“An  agency  may  not  
.  .  .  depart  from  a  prior  policy  sub  silentio  or  simply  
disregard  rules  that  are  still  on  the  books.”).  No  such  
explanation  appears  in  the  Transport  Rule.  

So  it  is  no  answer  for  the  petitioners  to  say  that  
the  States  can  determine  their  good-neighbor  
obligations  on  their  own.  The  States  cannot  predict  
how  EPA  quantif  signif  in  will  y  icance  section  
7410(a)(2)(D)(i)(I),  and  the  States  lack  gap-filling  
authority  over  the  statute  under  Chevron  as  well  as  



Oldham; 0312




        

        


          

         

         


     

        


         


        

       


      

      


     

      

    

       


      




       

      


    

    


        

         


      
       


     

     


           

    

       


54  

under  EPA’s  past  interpretation  of the  statute.  The  
only  way  that  the  petitioners  can  maintain  their  case  
is  to  claim  that  section  7410  allows  EPA  to  leave  the  
States  in  the  dark:  Announce  a  NAAQS,  require  the  
States  to  submit  SIPs  that  must  guess  at  how  EPA  
will  quantify  their  good-neighbor  obligations,  and  
then  impose  FIPs  after  the  States  either  guess  wrong  
or  decide  that  this  shell  game  is  not  worth  playing.  

But  that  is  not  a  permissible  construction  of  
section  7410.  Until  EPA  exercises  its  delegated  
authority  to  determine  how  much  contribution  to  
interstate  air  pollution  is  “significant[]”  within  the  
meaning  of section  7410(a)(2)(D)(i)(I),  the  States  
have  no  obligation  to  implement  EPA’s  standard-to-
be-announced-in-the-f  just  as  the  States  have  uture  
no  obligation  to  implement  a  NAAQS  until  EPA  
invokes  its  delegated  authority  and  announces  the  
standard.  

The  petitioners  note  the  absence  of specific  
statutory  language  requiring  EPA  to  announce  a  
formula  f  determining  thresholds  for  or  
“signif  and  ere[nce]”  under  section  ican[ce]”  ‘interf  
7410(a)(2)(D)(i)(I).  See  EPA  Br.  24  26;  NY  Br.  24  
27.  But  this  observation  gets  them  nowhere.  Under  
Chevron,  statutes  are  presumed  to  delegate  gap-
filling  authority  to  the  agency  that  administers  the  
statute  regardless  of whether  the  statute  contains  
explicit  language  conferring  that  responsibility  on  
the  agency.  And  until  EPA  acts  to  fill  the  gaps  in  
section  7410(a)(2)(D)(i)(I),  the  unglossed  statute  
provides  no  guidance  to  States  attempting  to  comply  
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with  their  good-neighbor  obligations.  Imposing  a  
FIP  to  implement  a  previously  unannounced  good-
neighbor  obligation  is  no  di  f  rom  imposing  aerent  f  
FIP  to  implement  a  previously  unannounced  
NAAQS.  In  both  situations,  the  agency  that  holds  
delegated  gap-filling  authority  concealed  its  plans  
until  af  or  the  States  to  submitter  it  was  too  late  f  
SIPs  in  the  hope  of staving  o  fEPA-imposed  FIPs.14  

C.  EPA’s  Understanding  Of  Its  FIP  
Au  Su  The  Regime  Ofthority  bverts  
Cooperative  Federalism  Established  In  
The Clean Air Act.  

EPA’s  interpretation  of its  FIP  authority  is  
problematic  for  an  additional  reason:  it  empowers  

14  EPA’s  brief attacks  the  court  of  or  analogizing  theappeals  f  
issuance  of a  NAAQS  with  the  quantif  the  States’ication  of  
good-neighbor  obligations.  See  EPA  Br.  31  n.10.  But  the  
analogy  is  EPA’s  own.  In  the  NOx  SIP  Call,  the  agency  
explained:  

Determining  the  overall  level  of air  pollutants  
allowed  to  be  emitted  in  a  State  [included  in  a  
section-7410(a)(2)(D)(i)(I)  regional  program]  is  
comparable  to  determining  overall  standards  of air  
quality  [i.e.,  NAAQS],  which  the  courts  have  
recognized  as  EPA’s  responsibility,  and  is  

distinguishable  f  determining  the  particularrom  
mix  of controls  among  individual  sources  to  attain  
those  standards,  which  the  caselaw  identifies  as  a  
State  responsibility.  

63  Fed.  Reg.  at  57,369;  inding  itsee  also  id.  at  57,370  (f  
“necessary”  for  EPA  “to  establish  the  [States’]  overall  emissions  
levels”  under  section  7410(a)(2)(D)(i)(I)).  
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the  agency  to  undermine  statutory  prerogatives  that  
the  Clean  Air  Act  preserves  for  the  States.  

The  Clean  Air  Act  ensures  States  an  opportunity  
to  avoid  an  EPA-imposed  FIP  by  submitting  a  SIP  
that  complies  with  the  requirements  of section  
7410(a)(2).  See  42  U.S.C.  §  7410(a)(1)  (providing  that  
States  have  three  years,  “or  such  shorter  period  as  
the  Administrator  may  prescribe,”  to  submit  a  SIP  
af  The  Transport  Rule  ter  EPA  issues  a  NAAQS).  
rendered  this  opportunity  meaningless  because  EPA  
lef  how  it  would  interpret  the  t  the  States  unaware  of  
phrase  “contribute  significantly”  until  the  moment  it  
promulgated  the  Transport  Rule  FIPs.  If EPA  wants  
to  promulgate  a  good-neighbor  FIP  based  on  a  novel  
and  previously  unannounced  construction  of section  
7410(a)(2)(D)(i)(I),  it  must  f  y  the  States’  irst  quantif  
good-neighbor  obligations  and  provide  the  States  a  
reasonable  time  period  in  which  to  submit  SIPs.  
Anything  less  would  make  the  States’  SIP-
submission  opportunity  a  matter  of EPA  whim  
rather  than  statutory  entitlement.  

EPA  nevertheless  insists  that  the  Transport  Rule  
FIPs  are  lawful  because  they  were  preceded  by  a  SIP  
disapproval  or  inding  of ailure  to  submit,  and  f f  
(according  to  EPA)  section  7410(c)(1)  requires  
nothing  more.  But  it  is  not  enough  under  Chevron  
f aor  an  agency  to  show  that  its  interpretation  of  
statute  is  linguistically  possible.  See  MCI  

Telecomms.  Corp.  v.  Am.  Tel.  &  Tel.  Co.,  512  U.S.  
218,  231  (1994);  see  also  Whitman,  531  U.S.  at  468  
71;  FDA  v.  Br  p.,  529  own  &  Williamson  Tobacco  Cor  
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U.S.  120,  132  (2000).  It  must  also  be  reasonable,  and  
it  is  not  reasonable  to  interpret  the  Clean  Air  Act  in  
a  manner  that  leaves  the  States’  opportunity  to  avoid  
a  FIP  through  the  SIP-submission  process  entirely  at  
the  mercy  ofEPA.  

Suppose  that  EPA  announced  a  NAAQS  but  gave  
the  States  only  two  hours  in  which  to  submit  SIPs.  
Section  7410(a)(1)  establishes  a  def  threeault  rule  of  
years  f  ter  EPA  issuesor  the  States  to  submit  SIPs  af  
a  NAAQS,  but  provides  that  EPA  “may  prescribe”  a  
“shorter  period.”  EPA  might  try  to  defend  this  two-
hour  window  as  consistent  with  the  literal  language  
of section  7410(a)(1);  two  hours  is  indeed  a  “shorter  
period”  than  three  years.  But  it  would  not  be  
reasonable  for  EPA  to  establish  a  “shorter  period”  
that  deprives  the  States  of any  meaningful  
opportunity  to  stave  o  f FIPs  with  their  SIP  
submissions.  

The  same  problem  plagues  the  Transport  Rule.  
By  imposing  FIPs  on  the  same  day  that  EPA  
quantif  the  good-neighbor  obligations,ied  States’  
EPA  left  the  States  without  any  genuine  opportunity  
to  avoid  the  Transport  Rule  FIPs  by  submitting  SIPs.  
Even  though  years  had  elapsed  between  the  time  
that  EPA  announced  the  relevant  NAAQS  and  the  
time  of the  Transport  Rule,  the  States  could  not  
determine  their  good-neighbor  obligations  because  no  
State  had  any  idea  how  EPA  would  interpret  the  
phrase  “contribute  significantly.”  Indeed,  the  States  
did  not  know  whether  they  would  need  to  undertake  
any  pollution-abatement  e  forts  under  EPA’s  not-
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58  

then-announced  construction  of  section  
7410(a)(2)(D)(i)(I).  

EPA’s  approach  is  all  the  more  unreasonable  
when  one  considers  how  state  authority  is  preserved  
throughout  the  Clean  Air  Act.  Many  more  provisions  
of the  Act  confirm  the  States’  ability  to:  

•  provide  input  on  the  classif  andications  
obligations  that  EPA  defines,  e.g.,  42  U.S.C.  
§§  7407(d)(1)(B)(ii)  (area  designations),  
7411(f)(3)  (new  emissions  sources);  

•  have  a  f  y  EPA’s  obligationsair  chance  to  satisf  
without  f  interf  e.g.,  id.ederal  erence,  
§§  7412(l)(1),  (5)  (programs  addressing  
hazardous  air  pollutants);  7511a(g)(2)  (3),  (5)  
(milestones  for  nonattainment  areas);  7545(m)  
(standards  f  uel);  andor  oxygenated  f  

•  play  the  lead  role  in  orcementenf  and  
implementation,  e.g.,  id.  §§  7411(c)(1)  
(perf  standards  or  sources),ormance  f  new  
7511b(e)(7)  (controls  targeting  volatile  organic  
compounds);  see  also  id.  §  7411(j)(1)(A)  
(conditioning  EPA’s  power  to  grant  a  waiver  to  
a  new  emissions  source  on  “the  consent  of the  
Governor  of the  State  in  which  the  source  is  to  
be  located”).  

Again  and  again,  the  Act  allows  EPA  to  step  in  
only  if the  States  choose  not  to  regulate  or  their  
initial  regulatory  orts  ail.  E.g.,  id.e f  f  
§§  7589(c)(2)(F)  (authorizing  EPA  to  establish  an  
adequate  clean-fuel  program  only  if California  does  
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59  

not),  7651e(b)  (authorizing  EPA  to  allocate  certain  
emissions  allowances  only  if States  do  not).  And  
when  a  state  plan  or  program  fails  to  meet  the  
obligations  EPA  def  ten  gives  the  State  ines,  the  Act  of  
a  chance  to  f  iciency  through  revisions  that  ix  the  def  
will  obviate  the  need  f  ederal  involvement.  or  f  E.g.,  
id.  §§  7412(l)(5)  (programs  addressing  hazardous  air  
pollutants),  7424(b)  (plans  f  uel-burning  or  major  f  
sources),  7661a(d)(1)  (permit  programs).  

Outside  of this  litigation,  EPA  has  repeatedly  
recognized  the  need  to  give  States  a  reasonable  
opportunity  to  implement  new  obligations  through  
SIPs  af  inal  rule  establishes  a  regional  program  ter  a  f  
under  the  good-neighbor  provision.  EPA  explained  
in  CAIR,  for  instance,  that  

[w]here  .  .  .  the  data  and  analytical  tools  
to  identif a  icant  contribution  y  signif  
from  upwind  States  to  nonattainment  
areas  in  downwind  States  .  .  .  .  may  not  
be  available,  .  .  .  [a  State’s]  section  
[74]10(a)(2)(D)  SIP  submission  should  
indicate  that  the  necessary  information  
is  not  available  at  the  time  the  
submission  is  made  or  that,  based  on  
the  inf  available,  the  State  ormation  
believes  that  no  significant  contribution  
to  downwind  nonattainment  exists.  

70  Fed.  Reg.  at  25,263;  accord  JA  195  (2006  EPA  
guidance  document);  77  Fed.  Reg.  at  46,363  &  n.7  
(EPA’s  conf  the  Transport  Rule  irmation  a  year  after  

was  promulgated  that  section  7410(a)(2)(D)(i)  
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“contains  numerous  terms  that  require  substantial  
rulemaking  by  EPA  in  order  to  determine  such  basic  
points  as  what  constitutes  significant  contribution”).  

And  in  CAIR,  after  acknowledging  the  limited  
requirements  of SIPs  submitted  bef  EPAore  
quantif  or  purposes  ofies  good-neighbor  obligations  f  a  
new  regional  rule,  EPA  identified  section  7410(k)(5)  
as  the  proper  mechanism  to  address  any  new  
obligations:  “EPA  can  always  act  at  a  later  time  
after  the  initial  section  [74]10(a)(2)(D)  submissions  
to  issue  a  SIP  call  under  section  [74]10(k)(5)  to  
States  to  revise  their  SIPs  to  provide  for  additional  
emission  controls  to  satisf  they  section  
[74]10(a)(2)(D)  obligations  if such  action  were  
warranted  based  upon  subsequently-available  data  
and  analyses.”  70  Fed.  Reg.  at  25,263  64.  The  idea  
that  EPA  could  unilaterally  impose  a  FIP  without  
a  fording  the  States  a  reasonable  ortime  f  SIP  
submissions  was  not  even  considered  as  an  option.  

Indeed,  EPA  recognized  in  both  the  NOx  SIP  Call  
and  CAIR  that  States  should  have  the  first  
opportunity  to  implement  EPA-announced  good-
neighbor  obligations.  See  id.  at  25,167,  25,176;  63  
Fed.  Reg.  at  57,451.  The  Transport  Rule  departed  
from  those  precedents  without  acknowledging  them  
or  explaining  why  it  was  not  following  them.  See  Fox  
Television  Stations,  556  U.S.  at  515.  EPA  now  tries  
to  suggest  that  it  switched  to  a  FIP-first  regime  to  
secure  environmental  benefits,  but  that  explanation  
f  lat.  EPA  had  CAIR  in  place  f  ore  italls  f  or  years  bef  
issued  the  Transport  Rule,  and  EPA’s  own  data  show  
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that  CAIR  was  achieving  widespread  downwind  
attainment.  See  2011  Progress  Report  at  12,  14.  

D.  The  Petitioners’  Remaining  Arguments  
Are Withou Merit.t  

The  petitioners  and  their  supporters  express  
concern  that  vacating  the  Transport  Rule  FIPs  will  
cause  EPA  to  violate  the  Clean  Air  Act  in  at  least  
two  respects.  First,  New  York  suggests  that  a  ruling  
to  this  e fect  will  leave  EPA  unable  to  impose  FIPs  
when  section  7410(c)(1)  requires  them.  NY  Br.  22.  
Second,  the  petitioners  claim  that  it  will  cause  EPA  
to  violate  the  Clean  Air  Act  by  tolerating  
nonattainment  in  downwind  States.  See  EPA  Br.  
27  28;  see  also  NY  Br.  27  29.  Each  of these  concerns  
is  chimerical.  

The  petitioners  are  correct  to  note  that  section  
7410(c)(1)  requires  EPA  to  issue  FIPs  within  two  
years  after  disapproving  a  State’s  SIP  submission  or  
f  ailed  to  make  a  requiredinding  that  the  State  has  f  
submission.  But  the  state  and  local  respondents  are  
not  disputing  EPA’s  authority  (or  statutory  duty)  to  
impose  FIPs;  they  are  challenging  only  the  contents  
of the  FIPs  imposed  by  EPA’s  Transport  Rule.  EPA  
could,  for  example,  have  imposed  good-neighbor  FIPs  
based  on  CAIR,  which  the  D.C.  Circuit  allowed  to  
remain  in  place  until  EPA  issued  a  valid  
replacement.  See  Nor  olina,  550  F.3d  at  1178.th  Car  
This  approach  would  have  f illed  the  statutoryulf  
mandate  of section  7410(c)(1),  but  without  using  the  
FIP  process  to  impose  good-neighbor  obligations  that  
were  unknown  to  the  States  at  the  time  EPA  issued  
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62  

its  predicate  f  Then  EPAindings  or  disapprovals.  
could  have  announced  its  new  interpretation  of the  
States’  good-neighbor  obligations  and  allowed  the  
States  a  reasonable  time  to  submit  SIPs  to  
implement  those  requirements,  using  the  CAIR  FIPs  
as  an  interim  measure  as  the  process  unfolded.  

The  petitioners  are  also  wrong  to  suggest  that  
vacating  the  Transport  Rule  FIPs  will  leave  EPA  
powerless  to  protect  downwind  States  from  
interstate  air  pollution.  EPA  remains  able  to  impose  
CAIR  FIPs  on  States  that  have  failed  to  submit  good-
neighbor  SIPs  for  the  1997  standards,  and  the  States  
with  EPA-approved  CAIR  SIPs  already  have  plans  in  
place  to  mitigate  interstate  transport  of ozone  and  
PM2.5.  Those  SIPs  have  resulted  in  widespread  
attainment  of the  ozone  and  PM2.5  standards  at  issue  
here.  See  Industry  &  Labor  Respondents’  Br.  Part  
I.A.3.  CAIR  FIPs  might  not  provide  immediate  
attainment  of every  NAAQS  in  every  region  of the  
country,  but  they  would  go  a  long  way  toward  that  
goal  while  EPA  undertakes  the  post-Nor  olinath  Car  
tasks  of quantifying  new  good-neighbor  obligations,  
allowing  the  States  a  reasonable  window  of time  to  
submit  SIPs  or  SIP  revisions,  and  deciding  whether  
to  approve  the  SIP  submissions  or  impose  FIPs  
instead.  

Finally,  if any  downwind  States  find  themselves  
in  noncompliance  with  the  relevant  NAAQS,  that  is  
the  fault  of EPA.  EPA  waited  nearly  eight  years  
af  or  8-hour  ozoneter  announcing  its  1997  standards  f  
and  PM2.5  bef  indings  o  fore  issuing  f  ailure  to  submit  
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f  ailed  to  implement  good-or  the  States  that  had  f  
neighbor  SIPs  with  respect  to  those  standards.  Then  
EPA  promulgated  CAIR,  which  was  rejected  as  
unlawf  orcing  EPA  back  to  theul  by  the  D.C.  Circuit,  f  
drawing  board.  EPA’s  delays  and  mistakes  should  
not  excuse  its  decision  to  impose  FIPs  immediately  
and  deprive  upwind  States  of the  opportunity  to  
avoid  those  FIPs  by  submitting  SIPs.  In  short,  EPA  
cannot  benef rom  an  exigency  of  creation.it  f  its  own  

CONCLUSION  

The  judgment  of the  court  of appeals  should  be  
a  firmed.  
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APPENDI  



SIP Opportunities Under the NOxSIP Call, CAIR, and the Transport Rule 
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9-month window for SIPs Final NO. SIP Call (63 Fed. Reg. 67,356) (Oct. 27, 1998) ---: ~::::::~::g ---r----, 

, N QS ( u s C ' : 3-year window for SIPs addressing existing obligations 
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I,-; I (63 Fed. Reg. at 57,374) (42 U.S.C. § 7410(k)(5))'> 

i 
z I ' ___ I l---.J 

I e.,_ "' g; 
,-; Final CAIR l:l 

..Q CAIR FIPs as federal backstop only 

1 
(70 Fed. Red. 26,162)~ (71 Fed. Reg. at 25,328, 25,330, 25,340) (May 12, 2005) -~ (Apr. 28, 2006) 

~1 CAIR ., 
C: I'a I 3-year window for SIPs addressing~ .,C: I I0 18-month window for 

I I existing obligations under 2006 
~ SIPs addressing new /-----~ NAAQS (42 U.S.C. § 7410(a)(l))_g obligations under CA.IR ____________ ,.....,.,.00 and to prevent applica­i'i.,... tion of CAIR FIPs (70 Final Transport Rule"' 
~ 

~ .... Fed. Reg. at 26,167) ___,,,.,,. (76 Fed. Reg. 48,208) "' 
C) r (Aug. 8, 2011) 
0 
a, TRANSPORT 
a, 
,-; RULE 

t Transport Rule FIPs 
(no opportunity for 
full SIPs until 2014) 

Correction of CAIR SIP approvals for 22 states 
(AL, AR, CT, FL, GA, IL, IN, IA, KY, LA, MD, MA, 
MN, MS, MO, NY, NC, OH, PA, SC, VA, WV)* EPA reveals which States are covered and quantifies their new good-neighbor-provision obligations (76 Fed. Reg. at 48,220.21) (42 U.S.C. §7410(k)(6)) 
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QUESTION  PRESENTED  

Does the admission into evidence ofa defendant’s  

selective,  transitory  silence  during  voluntary,  non-

custodial  police  questioning  violate  the  Fifth Amend-

ment  privilege  against  compelled  self-incrimination,  

absent  an  invocation  of the  Fifth  Amendment  privi-

lege  and  absent  a  showing  that  such  evidence  was  

compelled, testimonial, and incriminating?  
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1  

STATEMENT OF THE  CASE  

Throughout  his  Brief on  the  Merits,  Salinas  has  
made  repeated references  to his  first trial,  Pet.  Br.  3  
n.1,  5,  6,  23,  at  hich  evidence  ed  materi-w  the  show  a  
ally  different  set  of facts  surrounding  the  .interview  
The  court  reporter’s  record  for  Salinas’s  first  trial  is  
not  part  of  the  appellate  record,  and  there  is  no  
evidence  that  it  w  a  part  of the  record  before  as  the  
trial  judge  at  the  second  trial,  the  Fourteenth  Court  
ofAppeals, or the Texas Court ofCriminal Appeals. In  
Texas,  appellate  courts  review trial  court  rulings  in  
light  of  hat  as  before  the  court  the  time  w  w  trial  at  
that  the  ruling  w  made.  Weatherred  State,  15  as  v.  

S.W.3d 540, 542 (Tex. Crim. App. 2000).  

Nevertheless, during the first trial, the testimony  
revealed that Salinas had received Miranda warnings  
and  w  er  the  aived  them  before  agreeing  to  answ  
officer’s  questions.  The  prosecutor  also  referred  to  
Salinas’s  silence during closing argument in the first  
trial  in  response  to  defense  counsel’s  closing  argu-
ment.  As  Salinas  acknow  no  evidence  regard-ledges,  
ing  his  receipt  of  Miranda  w  w  noted  by  arnings  as  
either  party  during  the  second  trial,  and  such  evi-
dence  is  not  part  of the  appellate  record.  Pet.  Br.  3  
n.1. This information is offered in candor to the Court  
so  that  the  Court  can  make  a  full  and  informed  
disposition  of the  case,  including  a determination  as  
to w  the issue is fairly presented to the Court.  hether  
Cf.  Rogers v.  United States,  522  U.S.  252,  253  (1998)  
(plurality opinion); Herb v. Pitcairn, 324 U.S. 117, 126  
(1945).  

https://ofAppeals,ortheTexasCourtofCriminalAppeals.In
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2  

I.  The offense  

On  December  18,  1992,  Houston  Police  Depart-
ment (HPD)  officers  responded to the  execution-style  
murders  of  brothers  Juan  “Johnny”  Manual  Garza,  
the  complainant,  and  Hector  Garza.  4.RR.41-43,  67-
69,  258.  The  brothers  died  as  a  result  of  multiple  
close-range  shotgun  w  4.RR.241-254;  ounds.  5.RR.15.  
Neither  Johnny  nor  Hector  had  any  defensive  
wounds. 4.RR.256-257.  

Tw days  the  murders,  Genovevo  Salinas,  o  after  
the Petitioner,  ent to John Damien Cuellar’s  w  house.  
4.RR.177-178.  While  holding  his  hand  on  his  .45  
caliber  handgun,  Salinas  admitted  he  ent  to  that  w  
Hector’s  apartment  and  killed  Johnny  and  Hector.  
4.RR.177-185,  189,  224-226.  Cuellar told  Salinas  not  
to  joke  around,  but  Salinas  said,  “I’m  not  lying.”  
4.RR.179-180.  Cuellar  did  not  tell  the  police  about  
Salinas’s  admissions  until  February  1,  1993.  
5.R.R.57.  

II.  The non-custodial interview  

Officers eventually learned that Salinas had been  
partying  at  Hector’s  apartment  on  the  night  before  
the  murders.  5.RR.24.  On  January  28,  1993,  HPD  
Sergeant C.E.  Elliott w  to Salinas’s residence  ent  and  
met  Salinas  and  his  father.  J.A.  7;  5.R.R.24-25.  He  
explained  that  he  w  investigating  a  murder  and  as  
asked if Salinas had a shotgun.  J.A.  6-7.  Salinas and  
his father each signed a  ritten voluntary consent  w  to  
search the residence.  J.A. 8-9. Salinas stated that his  

https://5.R.R.57
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3  

father had a shotgun,  and his father brought a black  
Winchester  Defender  shotgun  to  Elliott.  J.A.  9,  12;  
5.RR.49,  149,  250-251.  Salinas  did  not  offer  any  
explanation  w  he  turned  the  shotgun  over to  the  hen  
police. J.A. 11-13. His father appeared very surprised,  
how  w  shotgun to reveal  ever,  hen Elliott unloaded the  
shells filled with double-aught buckshot. 5.RR.51-53.  

Elliott asked Salinas if he  ould come dow  nw  ntow  
to talk to  them and provide  elimination fingerprints,  
and  Salinas  agreed.  J.A.  14.  He  as  not  handcuffed  w  
and  w free  to  leave;  he  w not  under arrest  or in  as  as  
custody.  J.A.  14.  Upon  arrival  at  the  station,  Elliott  
asked Salinas some questions about the murders. J.A.  
14-15.  He  asked about Johnny and Hector,  about his  
relationship  w  them,  and  about  time  at  ith  his  last  
Hector’s  apartment.  J.A.  15.  Salinas  eredansw  that  
he  knew them  through  Mike  Provazek,  that  he  had  
been to  the  apartment a total  of three  to  four times,  
and  that he  had  been to  the  apartment on  the  night  
before the killings. J.A. 15-17.  

Elliott  asked  Salinas  about  the  night  before  the  
murders,  and Salinas responded that he  had been to  
Hector’s  apartment  with  Provazek.  J.A.  15-16,  19.  
When  questioned  about  Cuellar,  Salinas  answered  
that  Cuellar  as  his  and  Provazek’s  friend.  J.A.  16-w  
17.  When  asked  about  any  disagreements  or  argu-
ments that any of the parties may have had,  Salinas  
responded that there had not been any disagreements  
or arguments  ith Johnny and Hector.  w  J.A. 17.  
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4  

Elliott asked Salinas ifhe had any weapons other  
than the shotgun, and Salinas responded that he had  
no other weapons. J.A. 17. Near the end of the almost  
hour-long  interview,  Elliott  asked  “if  the  shotgun  
[officers  recovered  from  Salinas’s  residence]  would  
match  the  shells  recovered  at  the  scene  of the  mur-
der?”  J.A.  17.  The  officer  testified,  “He  did  not  an-
swer,” but further stated that Salinas “[l]ooked down  
at  the  floor,  shuffled  his  feet,  bit  his  bottom  lip,  
clinched  his  hands  in  his  lap,  began  to  tighten  up.”  
J.A. 17-18.  

The  officer  asked  Salinas  some  additional  ques-
tions,  and  Salinas  continued  to  answer.  J.A.  18.  
Elliott asked Salinas w  he  as  the  of the  here  w at  time  
murders, and Salinas responded that he w at home.  as  
J.A.  18.  He  also  asked  Salinas  hy  w  not  w  he  as  at  
work that day,  and Salinas answ  that he did  ered  not  
go  to  ork because  he  had  been  hung over,  but  that  w  
he had called in and said he had car trouble.  J.A.  18.  
Finally, Elliott asked Salinas ifanybody had seen him  
at home during the time of the murders, and Salinas  
responded that no one had seen him or could corrobo-
rate w  w saying. J.A. 18-19.  hat he  as  

Salinas  verbally  answ  all  but  one  question  ered  
during  the  58-minute  non-custodial  police  interview.  
J.A.  19.  After  the  interview,  officers  learned  that  
Salinas had outstanding traffic w  and so they  arrants,  
arrested  him  on  those  arrants.  Pet.  App.  12a.  The  w  
next day,  January 29,  1993,  officers  learned that the  
ballistics  analysis  as  completed;  it  established  that  w  
the  shotgun  shells  recovered  at  the  scene  of  the  
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5  

murders had been fired from the Winchester Defend-
er shotgun recovered from Salinas. 5.RR.49. Based on  
this information, the officers obtained an extension to  
hold  Salinas  as  a  suspect  in  a  homicide.  5.RR.49.  A  
search  of Salinas’s  residence  pursuant  to  a  arrantw  
revealed double-aught buckshot ammunition. 5.RR.51.  
The  district  attorney’s  office,  however,  declined  
charges  w  additional evidence,  and  the  officers  ithout  
released  Salinas  hen  hold  on  w  the  expired  January  
30, 1993. 5.RR.54.  

On  February  1,  1993,  Cuellar  finally  told  the  
police  w  Salinas  had  told  him  on  December  hat  20,  
1992.  5.RR.57.  Elliott  filed  charges  against  Salinas  
and attempted to arrest him, but could not locate him  
at  home  or  w  had  ork.  5.RR.58-60,  127-128.  Salinas  
absconded, and officers spent years searching for him.  
5.RR.59-63.  Finally,  in  November  2007,  Elliott  
learned that Salinas w in custody, after Salinas had  as  
been  arrested  under  a  different  name  and  different  
date ofbirth. 5.RR.63-65.  

III.  The trial court proceedings  

Salinas’s  first  trial  resulted  in  an  eleven-to-one  
hung  jury.  2.C.R.331,  348.  At  the  second  trial,  the  
prosecutor sought to  introduce  evidence  that Salinas  
had  not  ered  question  during  his  interview  answ  a  
with the police.  J.A.  15.  Salinas objected to the intro-
duction  of that  evidence  based  on  the  Fifth  Amend-
ment.  J.A.  15,  17.  The  trial  court  overruled  the  
objection,  and  the  evidence  w  admitted.  J.A.  17.  as  

https://30,1993.5.RR.54
https://revealeddouble-aughtbuckshotammunition.5.RR.51
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Salinas  did not testify.  During closing argument,  the  
prosecutor argued that the evidence regarding Salin-
as’s  selective,  transitory  silence  demonstrated  Salin-
as’s  guilt  because  an  innocent  person  ould  havew  
responded to the  question.  7.RR.171-173.  Salinas  did  
not  object  to  this  argument  based  on  the  Fifth  
Amendment.  7.RR.171-173.  The  jury  found  Salinas  
guilty  of  murder  and  assessed  punishment  at  20  
years’ imprisonment  and  a $5,000  fine.  Pet.  App.  1a,  
7a.  

IV.  a pThe  eal  

On appeal, Salinas contended that the trial court  
erred  in  admitting  testimony  of his  pre-arrest,  pre-
Miranda silence.  Pet. App.  18a.  The  court of appeals  
upheld  the  admission  of the  evidence  because  there  
was no government compulsion in the pre-arrest, pre-
Miranda  questioning  in  which  Salinas  voluntarily  
participated  for  almost  an  hour.  Pet.  App.  23a.  Be-
cause  the  Fifth  Amendment  privilege  against  com-
pelled  self-incrimination  was  not  triggered  absent  
any governmental compulsion,  it did not prevent the  
State  from  offering  Salinas’s  failure  to  answ  theer  
question at issue. Pet. App. 23a.  

The  Texas  Court  of  Criminal  Appeals  granted  
discretionary  review and  affirmed  the  court  of  ap-
peals decision. Pet. App. 1a. According to the Court of  
Criminal  Appeals,  the  plain  language  of  the  Fifth  
Amendment protects a defendant from compelled self-
incrimination,  and a suspect’s interaction w  policeith  
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7  

officers  is  not  compelled  in  pre-arrest,  pre-Miranda  

circumstances.  Pet. App.  6a.  Because  the  evidence  of  
Salinas’s  lack  of  a  verbal  response  during  non-
custodial  questioning  was  admissible,  prosecutors  
may comment on  hethersuch silence regardless ofw  a  
defendant testifies.  Pet. App.  6a.  The Court of Crimi-
nal  Appeals  denied  Salinas’s  motion  for  rehearing.  
Pet. App. 24a.  

-  - -

SUMMARY OF ARGUMENT  

Salinas  argues  that  evidence  of his  silence  near  
the end of voluntary, non-custodial police questioning  
should  have  been  excluded  even  though  his  state-
ments  themselves  w  admissible.  He  objected  atere  
trial  only  to  the  admission  of  the  evidence  that  he  
“did not  er”  question during police question-answ  one  
ing.  J.A.  15,  17.  He  did  not  argue  that  he  w  inas  
custody or that  his  responses  had  been  coerced.  And  
he  did  not  object  to  the  prosecutor  draw  adverseing  
inferences  from  that  properly-admitted  evidence  
during closing argument.  

Salinas’s arguments rest on a number ofassump-
tions  not  supported  by  the  record  or  the  Court’s  
precedent.  Salinas’s  reference  to  his  “refusal  to  an-
sw  w not  invocation  privilege  againster”  as  the  of the  
compelled  self-incrimination  that  he  implies.  The  
Court has recently held that mere silence in the face  
ofquestioning does not constitute an invocation of the  
privilege against compelled self-incrimination. Berghuis  
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8  

v.  Thompkins, 130 S.Ct.  2250 (2010). And even if the  
Court  w  of  the  ere  to  subscribe  to  Salinas’s  view  
evidence,  a  defendant  cannot  anticipatorily  invoke  
the  Fifth  Amendment  privilege  apart  from  police  
custody or coercion.  

Salinas  alternatively  characterizes  his  lack  of a  
verbal  response  to  the  officer’s  question  as  either  
“silence”  or  “refusal  answ  But  the  context  a  to  er.”  in  
of  the  question  put  to  him  and  his  physical  cues  
attendant  to  his  response,  Salinas’s  “silence”  asw  in  
actuality  his  non-verbal  response,  perhaps  acknowl-
edging  that  the  shotgun  shells  found  at  the  scene  
would  match  his  shotgun  because  he  knew that  he  
had committed the murder,  or perhaps realizing that  
the  police  had  the  capability of matching those  shot-
gun shells to his shotgun.  

Moreover,  even  if  the  Court  were  to  consider  
Salinas’s selective, transitory silence in isolation, that  
silence  w  necessarily  lack  any  testimonial  char-ould  
acter.  While  Salinas  points  to  a  number  of possible  
inferences  to  be  draw from  his  non-verbal  n  conduct,  
silence  alone  fails  to  convey any facts  or information  
either  explicitly  or  implicitly.  If  Salinas’s  “silence”  
was  neither  an  invocation  of  the  privilege  against  
compelled self-incrimination nor an implied assertion  
of  fact  hen  considered  ith  his  physical  conduct,  w w  
then  it  as  not  testimony,  and  therefore  not covered  w  
by the Fifth Amendment.  

More  importantly,  Salinas’s  interaction  with  
police  w not  compelled  w  the  meaning  of the  as  ithin  

https://Thompkins,130S.Ct
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9  

Fifth Amendment.  Historically, the Fifth Amendment  
w designed  prohibit the  of oaths  torture  as  to  use  and  
to  gain  a  confession.  It  w  not  designed  to  as  exclude  
from  trial  the  product  of  unsw  non-orn,  voluntary,  
custodial questioning.  While  the  Court has  held that  
Fifth  Amendment  compulsion  is  inherent  during  
custodial interrogation, the Court has never extended  
that  holding  to  apply  to  non-custodial  questioning.  
The Court has also held a number of situations to be  
inherently  coercive  under  the  Fifth Amendment,  but  
none  are  analogous  to  the  facts  of this  case.  To  the  
contrary,  the  Court  has  held  that  voluntary,  non-
custodial  questioning  is  not  inherently  coercive  and  
that  the  possible  use  of pre-trial  silence  at  a  subse-
quent trial does not make it so.  

Nevertheless, Salinas seeks to extend the Court’s  
holding in  Griffin v.  California,  380  U.S.  609  (1965),  
to  apply  to  non-custodial  questioning  under  the  
rationale  that  the  possible  use  of  his  non-verbal  
responses  at  a  later  trial  w  inherently  coercive.  as  
Griffin,  how  is  a  poor  analogy  to  this  pre-trial  ever,  
circumstance.  The  choice  at issue  in Griffin occurred  
at trial and concerned the  decision to  testify;  in that  
context,  drawing  adverse  inferences  from  a  clear  
assertion ofthe right to refuse to testify placed a legal  
penalty  upon  the  invocation  of the  privilege  against  
compelled  self-incrimination.  But  the  Court  has  
already  held  that  the  possible  use  of an  individual’s  
voluntary, non-custodial communication  ith police is  w  
not  compelled  merely  because  of its  potential  use  at  
trial. Jenkins v. Anderson, 447 U.S. 231 (1980).  
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10  

Moreover, Griffin’s underpinnings reveal that the  
Court’s  central concern w the  impact that a defen-as  
dant’s  refusal  to  testify had upon his  presumption of  
innocence  at trial.  But the  presumption of innocence  
is solely a trial right that the Court has not extended  
to pre-trial investigation.  

Finally,  even  assuming  evidence  of  Salinas’s  
selective, transitory silence w improperly admitted,as  
it  was  harmless  beyond  a  reasonable  doubt.  The  
testimony regarding the silence w necessarily brief,as  
w  w properly admittedhile Salinas’s physical response  as  
without objection,  as  w  the  rest of hisere  statements  
to  police.  This  evidence,  considered  in  conjunction  
with  the  evidence  of  Salinas’s  efforts  to  prevent  
detection  by  the  police  and  the  overwhelming  evi-
dence  of Salinas’s  guilt,  clearly demonstrates  beyond  
a  reasonable  doubt  that  the  admission  of  Salinas’s  
selective,  transitory  silence  did  not  contribute  to  his  
conviction.  

-  - -

ARGUMENT  

I.  Salinas’s  selective,  transitory  silence  was  
either  an  admission  or  not  testimonial,  
but  it  did  not  constitute  an  invocation  of  
the  Fifth  Amendment  privilege  against  
compelled self-incrimination.  

The  admission  into  evidence  of  Salinas’s  selec-
tive,  transitory  silence  during  a  voluntary,  non-
custodial  police  interview did  not  violate  the  Fifth  



Oldham; 0342




      

    


       
        


     

         

       


       
     

        


     

       

        


      

       


          

          


      

      


         

       

        

          

        


      

  


      

        


          

          
        


11  

Amendment  because  Salinas  did  not  invoke  the  
privilege  against  compelled  self-incrimination  and  
because  he  ered  the  question  through  his  non-answ  
verbal conduct. Salinas does not argue that the police  
questioning amounted to custodial interrogation.  Pet.  
Br.  2-3.  Nor does  Salinas  argue  that the  police  ques-
tioning w otherw  Br. 3 n.1.  as  ise coercive. Pet.  

Rather,  Salinas  participated in a voluntary,  non-
custodial  interview during  hich  he  verbally  , w  
answ  one  the  officer’s  questions  and  ered  all  but  of  
non-verbally  answ  the  ered  remaining  question.  J.A.  
14-19. Know  w  investigating the  ing that the police  ere  
deaths  of  Johnny  and  Hector,  Salinas  entw  to  the  
police  station  voluntarily  and  freely  answ  police  ered  
questions.  Salinas  as  not  handcuffed  and  w  free  w  as  
to  leave;  he  w not  under  arrest  or  in  . J.A.  as  custody  
14;  Pet.  Br.  3.  Near  the  end  of the  almost  hour-long  
interview,  Elliott  asked  “if  the  shotgun  [officers  
recovered  from  Salinas’s  residence]  ould  match  the  w  
shells recovered at the scene of the murder?” J.A.  17.  
Elliott  testified,  “He  did  not  answer,”  but  further  
stated  that Salinas  “[l]ooked  n at the  floor,  shuf  dow  -
fled his feet,  bit his bottom lip,  clinched his hands in  
his  lap,  began  to  tighten  up.”  J.A.  17-18.  Elliott  
continued  to  ask  Salinas  questions,  which  Salinas  
answered. J.A. 18.  

The  Fifth  Amendment  concerns  itself  primarily  
with the admission of statements, not the exclusion of  
silence.  It  provides  in  relevant  part:  “No  person  . . .  
shall  be  compelled  in  any  criminal  case  to  be  a  it-w  
ness  against  himself.”  U.S.  CONST.  amend.  V.  Or,  as  

https://ered.J.A.18
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12  

the Court has put it, “The Fifth Amendment prohibits  
only  compelled  testimony  that  is  incriminating.”  
Hiibel v. Sixth Judicial Dist. Court ofNev. , Humboldt  

Cty. ,  542  U.S.  177,  189-90  (2004)  (citing  Brown  v.  

Walker,  161  U.S.  591  (1896)).  Thus,  a defendant  can  
rely upon the  Fifth Amendment only to  preclude  the  
admission  of  testimonial  statements.  Schmerber  v.  

California,  384  U.S.  757,  763-64  (1966)  (“It  is  clear  
that  the  protection  of  the  privilege  reaches  an  ac-
cused’s  communications,  whatever  form  they  might  
take, and the compulsion of responses  hich are also  w  
communications[ ].”).  

A defendant’s testimonial statements can be used  
against  him  so  long  as  they  are  not  compelled.  New  

York v.  Quarles, 467  U.S.  649,  654 (1984) (“The Fifth  
Amendment itself does not prohibit all incriminating  
admissions;  ‘[a]bsent  some  officially  coerced  self-
accusation,  the  Fifth  Amendment  privilege  is  not  
violated  by  even  the  most  damning  admissions.’ ”)  
(quoting  United States  v.  Washington,  431  U.S.  181,  
187 (1977)). As the Court has noted, “[F]ar from being  
prohibited by the Constitution, admissions of guilt by  
w  if not  are  inherently desirable.”  rongdoers,  coerced,  
Washington, 431 U.S. at 187.  

The  Court  has  also  consistently  held  that  a  
defendant  must  affirmatively  invoke  his  privilege  
against  compelled  self-incrimination  in  order  to  rely  
upon the privilege contained in the Fifth Amendment.  
Garner v.  United States, 424  U.S.  648,  654-55  (1976)  
(“[I]n  the  ordinary  case,  if a  itness  under  compul-w  
sion  to  testify  makes  disclosures  instead  of claiming  
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13  

the privilege, the government has not ‘compelled’ him  
to incriminate himself.”).  

Salinas claims that the State’s subsequent use  1 at  
trial  of his  silence  during  non-custodial  police  ques-
tioning penalized  his  decision  to  remain  silent,  inso-
far  as  it  compelled  him  to  be  a  witness  against  
himself  regardless  of  hether  not  he  decided  to  w  or  
speak.  Pet.  Br.  12,  17-18.  Yet,  Salinas  concedes  that  
“[i]n  pre-arrest,  pre-Miranda  circumstances,  a  sus-

pect’s interaction with police officers is not compelled.”  
Pet.  Br.  24 (quoting Pet. App.  6a).  Instead,  he  claims  
inherent  compulsion  “if  the  prosecution  may  use  
silence in the face ofpolice questioning as substantive  
evidence  of  guilt.”  Pet.  Br.  28.  Salinas  effectively  
claims  that  a  defendant’s  silence  during  voluntary,  
non-custodial  police  questioning  has  greater  protec-
tion  than  a  defendant’s  statements  and  conduct  
during that same questioning.  

1 This case presents the issue of  hether the admission of,w  
and  not  argument or comment concerning,  evidence  of a defen-
dant’s  silence  during  non-custodial  police  questioning  violates  
the  Fifth  Amendment  privilege  against  compelled  self-
incrimination.  Pet.  App.  18a.  Salinas  objected  only  to  the  
admission  of  not  er”  question  during  the  police  the  “did  answ  
interview.  He  did  not  object  to  argument  or  comment  by  the  
prosecutor on Fifth Amendment grounds.  7.RR.173.  Nor did  he  
raise  an  issue  on  appeal  as  to  the  prosecutor’s  argument  or  
comment.  
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14  

A.  Salinas’s  selective,  transitory  silence  
did  not  invoke  the  Fifth  Amendment  
p  against  elled  self-rivilege  comp  
incrimination.  

While  Salinas  characterizes  his  lack  of a verbal  
response  as  “silence”  or  a  “refusal  to  answ  such  er,”  
conduct did not constitute  an invocation of the  privi-
lege  against  compelled  self-incrimination.  The  Court  
has  made  clear  that  such  an  winvocation  ould  be  
necessary  to  provide  Fifth  Amendment  protection  to  
someone  in  Salinas’s  position.  Garner,  424  U.S.  at  
665.  

The Court has recently held that a suspect seek-
ing  to  invoke  his  privilege  against  compelled  self-
incrimination must do so clearly.  Berghuis, 130  S.Ct.  
at  2261.  In  Berghuis,  the  accused  as  arrested  and  w  
provided Miranda  arnings but w “[l]argely” silent  w  as  
during the  approximately three-hour custodial  inter-
rogation.  Id. , 130 S.Ct.  at 2256. About tw hours  o  and  
forty-five  minutes  into  the  interrogation,  an  officer  
asked  Thompkins,  “Do  you  believe  in  God?”;  
Thompkins  responded  “Yes,”  as  his  eyes  “well[ed]  up  
w  tears.”  Id. ,  130  S.Ct.  at 2257.  When asked,  “Do  ith  
you  pray  to  God?,”  Thompkins  also  ered  in  the  answ  
affirmative.  Id. ,  130  S.Ct.  at  2257.  Finally,  w  he  hen  
w  asked,  “Do  you  to  to  for  as  pray  God  forgive  you  
shooting that boy  n?,” Thompkins again respond-dow  
ed in the affirmative. Id. , 130 S.Ct. at 2257.  

https://Id.,130S.Ct
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15  

The  Court  rejected  Thompkins’s  argument  that  
he  had  invoked  his  privilege  against  compelled  self-
incrimination  merely by  remaining silent  for  a suffi-
cient  period  of time.  Id. ,  130  S.Ct.  at  2259-60.  The  
Court explained that there is good reason to require a  
defendant  w  w  to  invoke  the  right  to  remain  ho  ants  
silent to do so unambiguously.  Id. ,  130 S.Ct.  at 2260.  
The  requirement  of  an  unambiguous  invocation  of  
Miranda  rights  results  in  an  objective  inquiry  that  
“ ‘avoid[s]  difficulties  of  proof  and  . . .  provide[s]  
guidance  to  officers’ on  how to  proceed  in the  face  of  
ambiguity.”  Id. ,  130  S.Ct.  at  2260  (quoting  Davis  v.  

United States, 512 U.S. 452, 458-59 (1994)). According  
to  the  Court,  had  Thompkins  merely  stated  that  he  
w  to  remain  silent  or  that  he  did  not  w  to  ished  ish  
talk  w  police,  he  w  have  sufficiently  invoked  ith  ould  
his  privilege  against  compelled  self-incrimination.  
Berghuis, 130 S.Ct. at 2260.  But his selective, transi-
tory silence did not invoke the privilege. Id.  

Like Thompkins, Salinas never stated during the  
interview that he w  to remain silent or that  anted  he  
did  not  w  ith  the  police.  J.A.  17-18;  ant  to  talk  w  
Berghuis,  130  S.Ct.  at  2260.  Contrary  to  Salinas’s  
suggestions,  he  did not invoke  the  Fifth Amendment  
privilege  against compelled  self-incrimination during  
the  non-custodial  police  interview See  United States  .  
v.  Monia,  317  U.S.  424,  427  (1943)  (“[The  Fifth  
Amendment] does not preclude a  itness from testify-w  
ing  voluntarily  in  matters  which  may  incriminate  
him.  If,  therefore,  he  desires  the  protection  of  the  
privilege, he must claim it or he  ill not be considered  w  

https://torysilencedidnotinvoketheprivilege.Id


Oldham; 0347




        




        
        

         


      
         

        

       


      
         


          

       


       

      


      

       


      
         


      

     


       

        

     

      


       

       


  


       
        

        


16  

to  have  been  ‘compelled’  ithin  the  meaning  of the  w  
Amendment.”).  

Invocation  is  crucial  because  it  is  the  infringe-
ment  of the  right  to  terminate  the  , ratherinterview  
than the possible evidentiary use of a response to an  
incriminating question,  that operates  on the  individ-
ual to  overcome  the  free  choice  in producing a state-
ment.  See Miranda v.  Arizona,  384  U.S.  426,  473-74  
(1966).  Because  only the  itness  s  hether  w  know w  the  
disclosure  may  incriminate  him,  the  burden  appro-
priately  lies  ith  him  to  assert  his  privilege  at  w  the  
time he is called to decide  hether or not to disclose.  w  
Garner, 424  U.S.  at 655.  Garner made  incriminating  
disclosures on his  federal income tax returns instead  
of  claiming  the  Fifth  Amendment  privilege  against  
compelled self-incrimination. Garner, 424 U.S. at 665.  
The  Court  held  that  Garner’s  disclosures  w  not  ere  
compelled  incriminations  even  though  he  w  com-as  
pelled  to  file  his  tax  return.  Id.  Therefore,  he  asw  
foreclosed  from  later  invoking  his  Fifth Amendment  
privilege  w  as  hen  the  incriminating  information  w  
introduced  as  evidence  against  him  in  his  criminal  
trial.  Id.  Similarly,  Salinas  did  not  invoke  the  privi-
lege  against  compelled  self-incrimination  during  the  
non-custodial  police  interview and,  like  Garner,  he  
cannot  subsequently  invoke  the  privilege  at  trial  to  
bar  the  admission  of  evidence  obtained  during  the  
non-custodial police interview.  

Furthermore,  w  there  is  no  official  compul-here  
sion to speak, the Fifth Amendment cannot be antici-
patorily  invoked.  Bobby  v.  Dixon,  132  S.Ct.  26,  29  
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17  

(2011).  Dixon  had  spoken  w  at  ith  police  the  police  
station  during  a chance  encounter  and,  after  receiv-
ing  his  Miranda w  declined  to  answ ques-arnings,  er  
tions w  law  Id. , 132 S.Ct. at 28.  ithout his  yer present.  
Yet,  five  days  later,  police  re-approached  Dixon  and  
sought  to  question  him  regarding  the  offense.  Id.  

According to the Court, Dixon’s invocation ofhis right  
to counsel  as  because it occurred prior to  w ineffective  
“custodial interrogation.”  Id. As  the  Court explained,  
it  has  “never  held  that  a  person  can  invoke  his  Mi-

randa  rights  anticipatorily,  in  a  context  other  than  
‘custodial  interrogation.’ ”  Id.  at  29.  Though  Bobby  

dealt w  ability to invoke the Fifth Amendment  ith the  
right to counsel,  the Court has made clear that there  
is  no  principled  reason  to  treat  the  invocation  of the  
privilege  against  compelled  self-incrimination  differ-
ently  than  the  invocation  of  the  right  to  counsel.  
Berghuis,  130  S.Ct.  at  2260  (citing Solem v.  Stumes,  

465 U.S. 638, 648 (1984); Fare v. Michael C. , 442 U.S.  
707, 719 (1979); Michigan v.  Mosley, 423 U.S. 96, 103  
(1975)).  And  hile  the  evidentiary  use  of a suspect’s  w  
premature  invocation  of the  Fifth Amendment  privi-
lege  may  raise  due  process  concerns,  such  concerns  
are  not  present  in  this  case  because  Salinas  did  not  
invoke  the  privilege.  See  Johnson  v.  United  States,  
318  U.S.  189,  196  (1943) (holding that  requirements  
of  a  fair  trial  prevented  comment  on  a  defendant’s  
reliance  upon  the  privilege  asserted  at  trial  even  
though  it  as  improperly  asserted  to  prevent  w  cross-
examination).  
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18  

Moreover,  the  Court  has  held  that  silence  is  
inadmissible  only  after  an  accused  has  received  his  
Miranda w  Doyle v.  Ohio, 426 U.S.  610,  617-arnings.  
18  (1976).  In  Doyle,  the  Court  held  that  the  use  of  
post-Miranda  silence  for  impeachment  violated  due  
process  because  “silence  in  the  w  of these  arn-ake  w  
ings may be nothing more than the arrestee’s exercise  
of  these  Miranda  rights.”  Id.  at  617.  The  Court,  
however,  declined  to  extend  Doyle  to  cover  pre-
Miranda  silence.  Fletcher v.  Weir,  455  U.S.  603,  607  
(1982) (holding that  it  is  the  use  of silence  after  the  
assurances  embodied  in  Miranda  that  violates  due  
process).  In  Fletcher, the  Court  tacitly  ledgedacknow  
that  one  may  not  readily  assume  that  a  suspect  is  
exercising  the  privilege  against  compelled  self-
incrimination  because  the  suspect  simply  remained  
silent.  Thus,  under  the  facts  of  this  case  and  the  
Court’s clear precedent, Salinas’s selective, transitory  
silence w not an invocation of the Fifth Amendment  as  
privilege  against  compelled  self-incrimination.  Be-
cause  he  did  not  invoke  the  Fifth Amendment  privi-
lege during police questioning, Salinas could not later  
invoke it at trial to preclude admission of the product  
of  that  voluntary,  non-custodial  police  questioning.  
Garner, 424 U.S. at 665.  
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19  

B.  While  Salinas  characterizes  his  lack  of  
a verbal  response  as  “silence”  or  a “re-
fusal  to  answer,”  Salinas  was  not  “si-
lent”  for  the  p  oses  of  the  Court’s  urp  
Fifth  Amendment  jurisprudence  be-
cause  he  answered  the  officer’s  ques-
tion through his non-verbal conduct.  

Although  Salinas  characterizes  Elliott’s  testimo-
ny that he “did  answ  a  as  not  er”  question  “silence,” it  
is clear from the entire interview that his response to  
the question w not merely sitting in silence.  as  Rather,  
Salinas physically responded to Elliott’s question. His  
response  conveyed,  at  least  to  Elliott,  his  answ to  er  
the  question  in  w  that  silence  could  a  ay  mere  not.  
One  plausible  inference  is  that  Salinas  agreed  that  
the  shotgun  shells  found  at  the  scene  w  match  ould  
the  shotgun he  had produced for the  police. And this  
response w admissible as an  as  assertion.  

“Conduct  w  ahich  forms  basis  for  inference  is  
evidence.  Silence  is  often  evidence  of the  most  per-
suasive  character.”  United  States  ex  rel.  Bilokumsky  

v.  Tod,  263  U.S.  149,  153-54  (1923).  Indeed,  the  
failure  to  contest  an  assertion  can  be  considered  
evidence  of acquiescence  to  that assertion if it  ouldw  
have  been  natural  under the  circumstances  to  object  
to  the  assertion  in  question.  Baxter  v.  Palmigiano,  
425 U.S. 308, 319 (1976).  

In  Baxter,  the  Court  distinguished  the  use  of  
Palmigiano’s silence from those cases w  the total  here  
refusal  to  submit  to  interrogation  w  treated  as  aas  
final admission of guilt rather than merely a piece of  
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20  

evidence.  Baxter,  425  U.S.  at  318  (“There,  failure  to  
respond  to  interrogation  w  treated  as  a  final  ad-as  
mission of guilt.  Here, Palmigiano remained silent at  
the hearing in the face of evidence that incriminated  
him  . . .  his  silence  w  given  no  more  as  evidentiary  
value  than  w  arranted  by  the  facts[ ] .”);  cfas  w  .  

Lefkowitz  v.  Turley,  414  U.S.  70  (1973);  Garrity  v.  

New  Jersey,  385  U.S.  493  (1967).  Here,  Salinas’s  
selective,  transitory  silence  as  simply  treated  as  aw  
piece  of evidence  and  given  the  eight  deemed  ap-w  
propriate  by  the  jury  as  ith  any  other  alleged  ad-w  
mission.  

Salinas  would  likely  respond  that  his  acquies-
cence  to  the  officer’s  assertion  under  the  rationale  
outlined  in  Baxter  is  itself  compulsion  because  it  
w  require  him  to  object  even  though  he  had  no  ould  
obligation to speak.  But this  argument assumes that  
Salinas’s  selective,  transitory  silence  somehow sug-
gested  he  as  prevented  from  clearly  asserting  the  w  
privilege against compelled self-incrimination or even  
terminating the  .  v.  Mathiason,  429  interview Oregon  

U.S.  492,  495  (1977)  (holding  that  winteraction  ith  
police at police station  as voluntary w  suspect’s  w  here  
freedom  to  depart  w not  restricted  in  any  w  It  as  ay).  
also  assumes  that  his  response  w  an  assertion  of  as  
his  privilege  against  compelled  self-incrimination  
despite his failure to invoke it. Cf. Berghuis, 130 S.Ct.  
at 2260 (holding that mere silence did not invoke the  
privilege against compelled self-incrimination). And it  
overlooks that Salinas voluntarily continued to make  
himself a  itness  by answ  even  after  w  ering questions  

https://despitehisfailuretoinvokeit.Cf.Berghuis,130S.Ct
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21  

Elliott  asked  him  about  the  shotgun  shells.  Even  
Salinas  concedes  that  “[i]n  pre-arrest,  pre-Miranda  

circumstances,  a  suspect’s  interaction  with  police  

officers  is  not  compelled.”  Pet.  Br.  24  (quoting  Pet.  
App. 6a).  

Salinas’s response to the  hether the  question of w  
shotgun shells at the scene w  match his shotgun  ould  
constituted the type ofassertion envisioned in Baxter,  
yet  made  in  the  context  of a non-coercive,  voluntary  
police  interview Mathiason,  429  U.S.  at  495.  More-.  
over,  the  possible  use  at  trial  of Salinas’s  selective,  
transitory  silence  during  a  voluntary,  non-custodial  
police interview had no more coercive effect on Salin-
as’s decision-making than the use of verbal responses  
during non-custodial police questioning. See Berkemer  

v.  McCarty,  468  U.S.  420,  441-42  (1984)  (upholding  
the  admissibility  of  responses  made  during  non-
custodial roadside questioning).  Because  Salinas was  
under no  official  compulsion  at the  time  of question-
ing,  his  physical,  non-verbal  response  to  the  officer’s  
incriminating question w just as  admissible  as  the  as  
statements  on  the  roadside  in  Berkemer  or  at  the  
stationhouse in Mathiason.  
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C.  Salinas’s  selective,  transitory  silence  
was  not  testimonial  and  therefore  not  
protected  by  the  Fifth  Amendment  
p  against  elled  self-rivilege  comp  
incrimination.  

Salinas will undoubtedly reject characterizing his  
response  to  the  officer’s  question  as  a non-custodial,  
incriminating admission. And, as discussed above, his  
selective,  transitory silence during police questioning  
is not an invocation of the privilege against compelled  
self-incrimination. Therefore, if the issue presented is  
the  admissibility  of  Salinas’s  lack  of  a  verbal  re-
sponse,  divorced from the  circumstances  of the  ques-
tioning and his non-verbal response, as Salinas seems  
to  argue,  that  lack  of a  verbal  response  necessarily  
failed  to  disclose  any  incriminating  information  or  
relate any incriminating factual assertions.  

As  the  Court  made  clear  in  Pennsylvania  v.  

Muniz,  the  privilege  against  compelled  self-
incrimination  “protects  an  accused  only  from  being  
compelled  to  testify  against  himself,  or  otherwise  
provide  the  State  w  evidence  of a testimonial  or  ith  
communicative  nature.”  Pennsylvania  v.  Muniz,  496  
U.S.  582,  589 (1990) (quoting Schmerber, 384 U.S.  at  
761).  “In  order  to  be  testimonial,  an  accused’s  com-
munication must itself,  explicitly or implicitly,  relate  
a factual assertion or disclose information.  Only then  
is  a  person  compelled  to  be  a  ‘w  against  itness’  him-
self.”  Doe v.  United States, 487  U.S.  201,  210  (1988).  
The  privilege  does  not  protect  a  suspect  from  being  
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23  

compelled  by  the  State  to  produce  “real  or  physical  
evidence.” Schmerber, 384 U.S. at 761-62.  

In  Muniz,  the  Court  rejected  the  argument  that  
Muniz’s answ to the question about his sixth  er  birth-
day  was  non-testimonial  by  explaining  that  the  
State’s characterization of the response addressed the  
w  question;  the  State  focused  upon  the  incrimi-rong  
nating  inferences  draw from  the  response  rather  n  
than  w  the  response  itself  as  a  testimonial  hether  w  
act or physical evidence. Muniz, 496 U.S. at 593.  The  
Court  explained  that  the  definition  of  “testimonial”  
evidence  under  the  Fifth  Amendment  “must  encom-
pass  all  responses  to  questions  that,  if  asked  of  a  
sworn suspect during a criminal trial, could place the  
suspect in the ‘cruel trilemma.’ ”2  

Id. , 496 U.S.  at 597  
(emphasis  added).  Thus,  the  vast  majority of “verbal  

statements”  w  be  “testimonial”  because  there  are  ill  
very  few instances  “in  w  statement,  hich  a  verbal  

2  Notably, the Court still contemplated that there must be a  
response  to  the  incriminating  question  and  did  not  limit  the  
consideration of  hether that response is testimonial to a mere  w  
inquiry into w  w incriminating. The  hether the question asked  as  
Court  w  on  to  explain  that  a  response  must  explicitly  ent  or  
implicitly convey facts or information in response to an incrimi-
nating  question  in  order  to  be  testimonial.  Muniz,  496  U.S.  at  
597.  Here,  Salinas’s  selective,  transitory  silence,  considered  
without reference to his physical cues,  did not convey any facts  
or  information  w  the  question  wregardless  of  hether  asked  as  
incriminating. And because Salinas’s selective, transitory silence  
by  itself did  not  communicate  any  explicit  or  implicit  facts,  it  
was  necessarily  non-testimonial  and  not  covered  by  the  Fifth  
Amendment.  
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24  

either oral or w  w not convey information or  ritten,  ill  
assert facts.”  Id.  (quoting Doe, 487  U.S.  at 213) (em-
phasis added).  

Similarly,  the  Court  held  that  a  defendant’s  
signed  consent  directive  authorizing  the  release  of  
foreign  bank  records  did  not  implicate  the  privilege  
against  compelled  self-incrimination  because  it  did  
not  convey  any  facts  or  assertions.  Doe,  487  U.S.  at  
204.  The  consent  directive  authorized  the  release  of  
any  and  all  accounts  over  w  Doe  had  a  right  of  hich  
withdrawal,  ithout  ledging  the  existence  of  w  acknow  
any  such  account.  Id.  When  Doe  refused  to  sign  the  
consent  directive  by  affirmatively  invoking his  privi-
lege  against  compelled  self-incrimination,  the  trial  
court held him in contempt and confined him until he  
complied w  order  sign the  Id. ,ith the  to  directive.  487  
U.S.  at  205.  Significantly,  the  Court  acknowledged  
that  the  consent  directive  w  obviously  compelled  as  
and  assumed  ithout  that  w  also  be  w  deciding  it  ould  
incriminating  by  providing  a  link  in  the  chain  of  
evidence leading to Doe’s indictment.  Id. , 487 U.S.  at  
207.  

Yet,  on  wthe  question  of  hether  the  compelled  
consent directive  asw testimonial, the Court held that  
it  was  not.  According  to  the  Court,  the  privilege  
against  compelled  self-incrimination  reflected  a  
judgment  that  the  prosecution  should  not  be  free  to  
build up a criminal case, in  hole or in part,  ith the  w w  
assistance of enforced disclosures by the accused.  Id. ,  
487  U.S.  at  212  (emphasis  in  the  original);  see  also  

Ullmann v.  United States,  350  U.S.  422,  427  (1956).  
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25  

The  Court  also  likened  the  consent  directive  to  acts  
by the defendant that did not  wfall  ithin the privilege  
even  though  the  acts  themselves  might  have  been  
incriminating.  Doe,  487  U.S.  at  210.  Regardless  of  
w  possible  legal  the  defendant’s  signa-hatever  effect  
ture  had,  it  did  not  communicate  any  implicit  or  
explicit factual assertions. Id. , 487 U.S. at 210-11.  

The logic ofDoe and Muniz necessitates a holding  
that  Salinas’s  selective,  transitory  silence  w  non-as  
testimonial.  While  Salinas’s  conduct  may  have  given  
rise to incriminating inferences of guilt, his selective,  
transitory  silence,  isolated  from  his  non-verbal  con-
duct,  was  necessarily  void  of  any  communicative  
value.  It  did  not  communicate  facts  or  information  
any  more  than  the  defendant  ho  authorized  the  w  
release of bank records by signing a consent directive  
in  Doe.  Doe,  487  U.S.  at  215.  As  the  Court  empha-
sized in  the  is concerned wDoe,  Fifth Amendment  ith  
forced  disclosures  by  an  accused.  For  the  same  rea-
son, Salinas’s reliance upon cases such as Crawford v.  

Washington,  541  U.S.  36  (2004)  and  Davis  v.  Wash-

ington, 547 U.S.  813 (2006) is misplaced.  Those cases  
are  not  examples  of  compelled  testimony,  and  the  
witnesses  in  those  cases  actually  disclosed  infor-
mation.  If Salinas  seeks  to  argue  that  his  lack  of a  
verbal  response  as  by  itself,  implied  w  not,  an  asser-
tion  of  fact,  then  his  silence  necessarily  failed  to  
convey any information, lacked testimonial character,  
and w not  clear assertion of the privilege against  as  a  
compelled self-incrimination.  
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26  

Salinas  points  out  the  many  possible  non-
incriminating reasons that a suspect might invoke his  
privilege  against  compelled  self-incrimination.  Pet.  
Br.  22-23.  But  the  inferences  from  Salinas’s  conduct  
would provide no support for his proposition that his  
selective,  transitory  silence  alone  communicated  
either  explicitly  or  implicitly  facts  or  information.  
Salinas  effectively concedes that his “silence” did not  
communicate  any  information  to  police  when  he  
argues  that  his  silence  w  “insolubly  ambiguous”  as  
due  to  the  many  reasons  a  suspect  may  choose  to  
remain  silent.  Pet.  Br.  22-23.  And,  arguing  that  his  
“silence” carried  ith  an  inference  w  it  adverse  of guilt  
falls  into  the  same  problem  faced  by  the  State  in  
Muniz.  Pointing  to  the  possible  adverse  inferences  
from  his  conduct  only  illustrates  the  incriminating  
nature  of the  evidence,  not its  testimonial  character.  
Muniz,  496  U.S.  at  593.3  Thus,  Salinas’s  selective,  
transitory  silence  during  a  voluntary,  non-custodial  
police  interview w  not  as  testimonial,  and  therefore  
not protected by the Fifth Amendment absent a clear  
assertion  of  the  privilege  against  compelled  self-
incrimination.  

3 Any “innocent”  draw from  response,  inferences  n  his  even  
if testimonial,  w  not  be  incriminating by definition.  Hiibel,ould  
542  U.S.  at 190-91  (holding that Hiibel’s  refusal to  disclose  his  
name w not incriminating because it  as not based upon any  as  w  
articulated  real  and  appreciable  fear  that  his  name  could  be  
used to incriminate him).  
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27  

II.  Salinas  was  not  elled  to  be  a witness  comp  
against himself.  

As  Justice  Kennedy  has  observed:  “The  ‘Amend-
ment  speaks  of compulsion,’  . . .  and  the  Court  has  
insisted  that  ‘the  constitutional  guarantee  is  only  
that  the  w  -itness  not  be  compelled  to  give  self  
incriminating  testimony.’ ”  McKune  v.  Lile,  536  U.S.  
24,  35-36  (2002) (citations omitted).  The sole concern  
of  the  Fifth  Amendment  is  governmental  coercion.  
Colorado  v.  Connelly,  479  U.S.  157,  170  (1986).  The  
Fifth  Amendment  privilege  against  compelled  self-
incrimination  is  not  concerned  “with  moral  and  
psychological  pressures  to  confess  emanating  from  
sources other than official coercion.” Oregon v. Elstad,  
470  U.S.  298,  305  (1985).  The  privilege  is  fulfilled  
only  when  the  person  is  guaranteed  the  right  to  
remain silent unless he chooses to speak in the unfet-
tered  exercise  ow w  Miranda,  U.S.  of his  n  ill.  384  at  
460.  

“Historically,  the  privilege  w  intended  to  pre-as  
vent  the  use  of legal  compulsion  to  extract  from  the  
accused a  orn  of facts  hich  ould  sw  communication  w  w  
incriminate  him.”  Doe,  487  U.S.  at  212  (referencing  
the ecclesiastical courts and the Star Chamber as an  
“inquisitorial method of putting the accused upon his  
oath  and  compelling  him  to  answ  questions  de-er  
signed  to  uncover  uncharged  offenses,  ithout  evi-w  
dence from another source.”). At its core, the privilege  
reflects an  illingness  subject those suspected of  unw  to  
crime  to  the  cruel  trilemma  of  self-accusation,  per-
jury,  or  contempt  that  defined  the  operation  of  the  
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28  

Star Chamber, w  forced suspects to  herein authorities  
choose  between  revealing  incriminating  private  
thoughts  or  forsaking  their  oath  by  committing  
perjury.  Muniz, 496 U.S.  at 596.  In his dissent to the  
Court’s  opinion  in  Griffin,  Justice  Stew  described  art  
the process as being unquestionably brutal:  

When  a  suspect  was  brought  before  the  
Court  of  High  Commission  or  the  Star  
Chamber,  he  w  er  as  commanded  to  answ  
w  w asked of him, and subjected to  hatever  as  
a far-reaching and deeply probing inquiry in  
an  effort  to  ferret  out  some  unknow and  n  
frequently unsuspected crime. He declined to  
answer on pain of incarceration, banishment,  
or mutilation. And if he spoke falsely,  whe  as  
subject  to  further  punishment.  Faced  ithw  
this formidable array of alternatives,  his de-
cision to speak w unquestionably coerced.  as  

Griffin,  380  U.S.  at  620  (Stewart,  J.  dissenting).  
Indeed, the longstanding common-law principle, nemo  

tenetur seipsem prodere or “no one is bound to betray  
himself,” w thought to ban only testimony forced by  as  
compulsory  oath  or  physical  torture,  not  voluntary,  
unsw  testimony  See  v.  526  orn  .  Mitchell  United States,  
U.S.  314,  332-33 (1999) (Scalia,  J., dissenting) (citing  
T. Barlow The Justice ofPeace: ATreatise Containing  ,  
the  Power  and  Duty  of  That  Magistrate  189-190  
(1745)).  From this history, the privilege  asw designed  
to  prevent  “a  recurrence  of the  Inquisition  and  the  
Star  Chamber,  even  if not  in  their  stark  brutality.”  
Ullmann, 350 U.S. at 428.  
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29  

A.  The  possibility  of  adverse  inferences  
during  trial  from  the  evidentiary  use  
of pre-trial  silence  does  not  constitute  
compulsion  under  the  Fifth  Amend-
ment,  and  neither  the  history  of  the  
Fifth  Amendment  nor  the  Court’s  
precedent  justifies  the  exclusion  of  
such voluntarily obtained evidence.  

Historically,  the  possible  use  at  trial  of a defen-
dant’s pre-trial silence  as  equated  ith the  w not  w  type  
of  coercive  governmental  conduct  prohibited  by  the  
Fifth  Amendment.  Pretrial  procedure  in  colonial  
America  was  governed  by  the  Marian  Committal  
Statute,  w  the  peace  hich  provided  that  justices  of  
w  examine  prisoners  prior  to  trial  and  secure  aould  
statement  from  the  defendant.  Mitchell,  526  U.S.  at  
333  (Scalia,  J.,  dissenting).  The  justice  of the  peace  
would  later  testify  at  trial  regarding  the  contents  of  
the statement, and if the defendant refused to speak,  
that w  to  as  ell.  ould have been reported  the jury  w  Id.  

(citing  Langbein,  The  Privilege  and  Common  Law  
Criminal  Procedure,  in  The  Privilege  Against  Self-
Incrimination  82,  92  (Helmholz  et.  al.  eds.  1997)).  
And  even  after  the  privilege  against  compelled  self-
incrimination  w  ratified  in  the  Fifth  Amendment,  as  
justices of the peace continued pre-trial questioning of  
suspects  whose  silence  continued  to  be  introduced  
against  them  at  trial.  See,  e.g. ,  id.  526  U.S.  at  334  
(citing Fourth  Report  of the  Commissioners  on Prac-
tice  and  Pleadings  in  New York  –  Code  of Criminal  
Procedure xxviii (1849)). Consistent w  history,  ith this  
the  Court  has  held  that  a  suspect’s  non-custodial  
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30  

statements  are  admissible  because  non-custodial  
questioning is not inherently coercive.  Berkemer, 468  
U.S.  at  442  (holding  that  statements  made  to  police  
prior to arrest w  admissible).  ere  

Notably,  Miranda held  only  that  custodial  inter-
rogation is presumptively coercive, and the reading of  
the  Miranda  warnings  removes  the  possibility  of  
compulsion.  While  the  Court  noted  John  Lilburne’s  
trial  as  the  “critical  historical  event”  shedding  light  
on the origins and evolution of the Fifth Amendment,  
it  nevertheless  fashioned  its  holding  to  address  the  
potential  for  compulsion  rather  than  compulsion  
under traditional terms. Miranda, 384 U.S. at 459-61.  
The  Court  reasoned  that  the  very  fact  of  custodial  
interrogation exacts a heavy toll on individual liberty  
and  trades  the  eakness  of individuals.  Id. ,on  w  384  
U.S.  at  455.  How  even  in  the  context  of incom-ever,  
municado,  police-dominated,  custodial  interrogation,  
the  reading of the  Miranda  arnings  is  sufficient  w  to  
dispel  the  compulsion.  As  the  Court noted  in  Miran-

da,  “w  questioning,  the  ithout  the  right  to  cut  off  
setting  of  in-custody  interrogation  operates  on  the  
individual  to  overcome  free  choice  in  producing  a  
statement  after the privilege has been once invoked.”  
Id., 384 U.S. at 474 (emphasis added). It is only when  
police fail to adequately advise a suspect ofhis rights,  
or w  they refuse to honor a clear assertion  hen  of the  
privilege  against  compelled  self-incrimination,  that  
custodial interrogation becomes inherently coercive.  

Yet, the Court has carefully limited the holding of  
Miranda and its presumption of coercion to custodial  



Oldham; 0362




       
        


      

        


          
       

        


           

       

       


     


      

       
      


      

        


       
        

         


       

       


      

       


        

        


       


        

       


        
         

       


31  

interrogation.  For  example,  the  Court  long  ago  up-
held the admission of evidence of pre-arrest flight as  
substantive  evidence.  See  Alberty  v.  United  States,  
162  U.S.  499,  509-10  (1896).  And  here  a defendant  w  
is not deprived of his freedom of action in any signifi-
cant w law  not coercive  ay,  enforcement questioning is  
even  w  it  occurs  in  a  station  hen  house.  Mathiason,  
429  U.S.  at 495.  The  Court has  held that there is no  
official compulsion to respond even w  ahere  suspect’s  
freedom  of  action  is  restricted  during  a  temporary  
detention. Berkemer, 468 U.S. at 439-40.  

Additionally,  the  Court  rejected  the  argument  
that Miranda should be  extended  to cover interroga-
tion  in  non-custodial  circumstances  even  after  a  
police  investigation  has  focused  on  the  suspect.  
Beckwith v.  United States,  425  U.S.  341,  347  (1976).  
The Court stated that Miranda w grounded square-as  
ly  in  the  Court’s  explicit  and  detailed  assessment  of  
the  peculiar  “nature  and  setting  of  . . .  in-custody  
interrogation.”  Id. ,  425  U.S.  at  346.  “In  subsequent  
decisions,  the  Court  specifically  stressed  that  it  was  
the  Custodial  nature  of  the  interrogation  which  
triggered  the  necessity  for  adherence  to  the  specific  
requirements of its Miranda holding.” Id. , 425 U.S. at  
346  (citing  Orozco  v.  Texas,  394  U.S.  324  (1969);  
Mathis v. United States, 391 U.S. 1 (1968)).  

The  Court  has  even  held  that  police  questioning  
in  a  prison  environment  is  not  inherently  coercive.  
Howes v.  Fields, 132  S.Ct.  1181,  1192  (2012). Accord-
ing to the Court, the prison environment is not inher-
ently  coercive  because  “a  prisoner,  unlike  a  person  

https://requirementsofitsMirandaholding.�Id.,425U.S.at
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32  

who  has  not  been  sentenced  to  a  term  of incarcera-
tion, is unlikely to be lured into speaking by a longing  
for prompt release.” Id. ,  132  S.Ct.  at 1191.  The same  
holds  true  in  this  case  w  as  not  in  here  Salinas  w  
custody  and  free  to  leave  during  police  questioning.  
Unlike a person in custody, Salinas w not pressured  as  
to speak by the hope that, after doing so, he  ould bew  
allowed to leave and go home. Id.  

Most  importantly,  the  Court  has  already  deter-
mined that the  possibility of adverse  inferences  from  
the use of pre-trial silence in a subsequent trial does  
not  amount  to  a  compulsion  to  speak  prior  to  trial  
under  the  Fifth  Amendment.  Jenkins,  447  U.S.  at  
236.  In  Jenkins,  the  defendant  w  ith  as  charged  w  
murdering  a  man  he  claimed  had  robbed  his  sister  
and  her  boyfriend.  Id. ,  447  U.S.  at  232.  At  trial,  
Jenkins  testified  that  he  acted  in  self-defense,  and  
the  prosecution impeached him w  the  fact that  ith  he  
had  never  told  that  story  to  police.  Id. ,  447  U.S.  at  
233.  The Court distinguished the situation from that  
present  in  Griffin  by  noting  that  Jenkins  had  not  
asserted  his  right  to  remain  silent,  he  voluntarily  
testified. Id. , 447 U.S. at 235.  

The  same  is  true  in  this  case.  Salinas  did  not  
assert  the  privilege  against  compelled  self-
incrimination;  he  voluntarily  spoke  ithw  police.  See  

Berghuis,  130  S.Ct.  at  2260.  In  fact,  the  situation in  
Jenkins w arguably more coercive than the circum-as  
stances  of  this  case  because  the  prosecution  drew  
adverse  inferences  at  trial  from  Jenkins’s  total  re-
fusal to talk to police. Jenkins, 447 U.S. at 234. But in  

https://edtoleaveandgohome.Id
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this  case,  Salinas  voluntarily  agreed  to  go  to  the  
police  station  to  answer  police  questions,  and  he  
continued  answering  questions  after  Elliott  had  
asked  him  about  the  shotgun  shells  found  at  the  
scene ofthe crime.  

Contrary to Salinas’s contentions, Jenkins reject-
ed  the  argument  that  the  possibility  of  drawing  
adverse  inferences  during  trial  from  the  use  of  a  
defendant’s  pre-trial  silence  might  compel  a  defen-
dant  to  talk  to  police  prior  to  trial.  Id. ,  447  U.S.  at  
236-38. According to the Court, “It can be argued that  
a  person  facing  arrest  ill  not  remain  silent  if  w  his  
failure  to  speak  later  can  be  used  to  impeach  him.  
But  the  Constitution  does  not  forbid  ‘every  govern-
ment-imposed choice in the criminal process that has  
the effect of discouraging the exercise of constitution-
al  rights.’ ”  Id. ,  447  U.S.  at  236  (quoting  Chaffin  v.  

Stynchcombe, 412 U.S. 17, 30 (1973)) (citing Corbitt v.  

New Jersey, 439 U.S.  212,  218 n.8 (1978)).  The Court  
noted in Jenkins that “the Fifth Amendment guaran-
tees the accused the right to remain silent during his  
criminal  trial  and  prevents  the  prosecution  from  
commenting on the silence ofa defendant w asserts  ho  
the  right.”  Jenkins,  447  U.S.  at  234  (citing  Griffin,  

380  U.S.  at  614).  Relying  upon  Raffel  v.  United  

States, the Court rejected the idea that the possibility  
of impeachment by prior silence placed an impermis-
sible  burden  upon  the  exercise  of Fifth  Amendment  
rights.  Jenkins, 447  U.S.  at 236-37;  see also Raffel v.  

United States, 271 U.S. 494, 499 (1926).  
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Just  like  a  defendant  ho  chooses  to  testify  at  w  
trial,  Salinas  presumably  had  already  weighed  the  
possibility  that  his  responses  could  be  used  against  
him  at  trial  w  he  voluntarily  agreed  to  the  non-hen  
custodial interview The fact that his selective, transi-.  
tory  silence  could  possibly  be  brought  up  later  in  a  
trial  pursuant  to  a discussion of his  entire  interview  
provided  no  more  coercion  to  speak  ith  police  than  w  
the possibility ofw  to  ide-open cross-examination does  
a defendant  ho  the witness  w voluntarily takes  stand.  
Raffel, 271 U.S. at 499 (“We are unable to see that the  
rule that if he  testifies,  he must testify fully,  adds in  
any  substantial  manner  to  the  inescapable  embar-
rassment  which  the  accused  must  experience  in  
determining  w  or  hether  he  shall  testify  not.”)  The  
potential for use at a possible trial subsequent to his  
voluntary decision to speak w  to  ith police did nothing  
fetter the exercise of Salinas’s free  ill.  See Malloy  w  v.  

Hogan, 378 U.S. 1, 8 (1964) (“[T]he Fifth Amendment  
guarantees  against  federal  infringement  –  the  right  
of  a  person  to  remain  silent  unless  he  chooses  to  
speak in  unfettered  of his  n  ill,  the  exercise  ow w  and  
to suffer no penalty[ ] .”).  

What Jenkins makes obvious is that the choice at  
issue in both that case and Griffin w the decision to  as  
testify  at  trial,  not  the  decision  to  speak  ithw  police  
prior to trial.  Griffin held that a trial court’s instruc-
tion  draw  adverse  inferences  from  a  defendant’s  ing  
refusal to  testify along w  a prosecutor’s  argument  ith  
to that effect amounted to a penalty upon the exercise  
of the  right  to  refuse  to  testify.  Griffin,  380  U.S.  at  



Oldham; 0366




       

        


      

         


        

          





      

        


       
       


      

      


      

          

        

       

      
    


        

       





       
      

       

      


         

     


         

       


      


35  

614.  But  in  Jenkins  the  possibility  of impeachment  
w  an  ith  pre-arrest  silence  at  trial  did  not  impose  
impermissible  burden  on  the  decision  to  testify.  
Jenkins, 447 U.S.  at 236-37.  The possible use at trial  
of pre-arrest  silence  ould  not coerce  a defendant  w  to  
speak to police prior to trial. Jenkins, 447 U.S. at 236,  
238.  

Providing  greater  protection  to  Salinas’s  silence  
than his statements has the same potential to distort  
the  truth-finding function  as  testifying at  trial  with-
out  impeachment  w  would.  It  ould  still,  as  Justice  
Kennedy  observed,  “make  the  Fifth Amendment  not  
only  a  humane  safeguard  against  judicially  coerced  
self-disclosure  but  a  positive  invitation  to  mutilate  
the truth a party offers to tell.” Mitchell, 526 U.S.  at  
322  (quoting  Brown  v.  United  States,  356  U.S.  148,  
156  (1958)).  A contrary  decision  w  allow  ould  defen-
dants  to  create  exculpatory evidence  w  immuniz-hile  
ing  themselves  from  potentially  inculpatory  
questioning  just  as  if the  defendant  sought  to  limit  
the  scope  of  his  cross-examination  the  won  itness  
stand.  

While  introduction  into  evidence  of an  affirma-
tive  assertion  of  the  privilege  against  self-
incrimination may raise due process concerns, the use  
of a defendant’s  evasive  and  non-responsive  ersansw  
does  not.  Cf.  Anderson v.  Charles,  447  U.S.  404,  409  
(1980)  (noting  that  while  inconsistent  statements  
that  omit  facts  can  be  considered  silence,  the  use  of  
such  post-arrest  silence  did  not  violate  due  process).  
Therefore, the possibility ofadverse inferences during  
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trial  from  the  evidentiary  use  of his  pre-trial  silence  
could  not  have  compelled  Salinas  to  be  a  itnessw  
against himself in violation ofthe Fifth Amendment.  

B.  The  voluntary,  non-custodial  question-
ing  environment  in  this  case  was  not  
inherently  coercive,  and  therefore  did  
not implicate  the  Fifth Amendment.  

The Court has held that certain situations are so  
inherently  coercive  that  compulsion  under  the  Fifth  
Amendment w not merely be presumed but  ill  ill  w be  
conclusively and irrebutably established. Thus, under  
Miranda,  if  a  defendant  confesses  to  a  crime  as  a  
result  of  custodial  interrogation  and  without  the  
waiver  of  Miranda  rights,  his  Fifth  Amendment  
privilege  against  compelled  self-incrimination  has  
been  violated  regardless  of  w  that  hether  particular  
defendant  felt  compelled  or  hether  additional  facts  w  
show that  a reasonable  person  in  the  suspect’s  posi-
tion w  not have felt compelled.  See Miranda,ould  384  
U.S. at 468, 471-72 (“[W]e  ill not pause to inquire in  w  
individual cases  hether the  w aw  of  w  defendant  as  are  
his  rights  without  a  warning  being  given. . . .  No  
amount  of  circumstantial  evidence  that  the  person  
may  have  been  aw  of  ware  this  right  ill  suffice  to  
stand in its stead.”).  

Likew  if  person  given  choice  to  either  ise,  a  is  a  
forfeit his job or to incriminate himself, his decision to  
incriminate himselfhas been automatically compelled  
regardless  of  w  he  actually  compelled  to  hether  felt  
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talk  or  hether  a  rational  person  in  w  his  particular  
situation  w  have  so  See  ould  felt  compelled.  Garrity,  
385  U.S.  at  497  (“That  practice,  like  interrogation  
practices w review  exert  e  ed in Miranda[ ] , is ‘likely to  
such  pressure  upon  an  individual  as  to  disable  him  
from making a free and rational choice.’ ”).  

One justification for the conclusive-rule approach  
found  in  Miranda  is  that  it  avoids  burdening  police  
w  the  task  of anticipating  each  suspect’s  idiosyn-ith  
crasies and divining how those particular traits affect  
that suspect’s subjective state ofmind. Berkemer, 468  
U.S.  at  430-431.  The  efficacy  of  such  a  conclusive  
rule,  how  must  balanced  the  ever,  be  against  “legiti-
macy  of  the  challenged  governmental  practice”  as  
w as  the truth-determining function of the  ell  against  
trial.  See Jenkins, 447  U.S.  at 238;  see also Brown v.  

U.S. ,  356  U.S.  at  156  (“The  interests  of  the  other  
party and  regard  for the  function of courts  of justice  
to  ascertain  the  truth  become  relevant,  and  prevail  
in  the  balance  of  considerations  determining  the  
scope  and  limits  of  the  privilege  against  self-
incrimination.”).  

But the Court has never created a conclusive rule  
stating  that  a  non-custodial  police  interview is  so  
inherently coercive  that no  amount of circumstantial  
evidence  can  overcome  the  presumption  of  compul-
sion,  and such a situation does not deserve the  blan-
ket  protection  of a conclusive  rule  such  as  Miranda.  
Whether  or  not  compulsion  under  the  Self-
incrimination  Clause  can  exist  prior  to  custody,  it  is  
substantially  less  likely  that  a  reasonable  person  
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w  under  ould  feel  compelled  to  incriminate  himself  
such  circumstances.  See,  e.g. ,  Howes,  132  S.Ct.  at  
1189 (“As used in our Miranda case law ‘custody’ is a,  
term  of  art  that  specifies  circumstances  that  are  
thought  generally  to  present  a  serious  danger  of  
coercion.”);  Miranda,  384  U.S.  at  478  (“Volunteered  
statements  of any  kind  are  not  barred  by  the  Fifth  
Amendment and their admissibility is not affected by  
our  holding  today”);  Jenkins,  447  U.S.  at  241  (Ste-
vens,  J.,  concurring)  (“When  a  citizen  is  under  no  
official  compulsion  w  to  speak  or  to  hatever,  either  
remain  silent,  I  see  no  reason  why  his  voluntary  
decision to do one or the other should raise any issue  
under the Fifth Amendment.”).  

Salinas  relies  upon  language  from  inherent  
coercion cases  – w  incorporated a clear  hich  assertion  
of the  privilege  after a defendant  had  a legal  obliga-
tion to speak – in order to suggest that the voluntary,  
non-custodial  police  questioning  environment  in  this  
case w equally coercive. Pet. Br. at 15-16, 26-27;  as  see  

also  Murphy  v.  Waterfront  Comm’n  of  New  York  

Harbor, 378 U.S. 52 (1964); (finding a violation of the  
Fifth  Amendment  w  itnesses  asserted  their  hen  w  
privilege  against  compelled  self-incrimination  and  
were held in civil and criminal contempt); Watkins v.  

United  States,  354  U.S.  178  (1957)  (holding  it  a  
violation w  w forced through subpoena  hen Watkins  as  
to appear as  wa  itness before the Subcommittee of the  
Committee on “Un-American Activities” of the House  
of  Representatives  and  later  indicted  for  criminal  
contempt  w  to  er  questions  re-hen  he  refused  answ  
garding  the  Communist  Party);  Malloy,  378  U.S.  
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at  3  (holding  that  Malloy  could  invoke  the  Fifth  
Amendment privilege  hen he w ordered to testify  w  as  
before  a  court-appointed  referee  conducting  an  in-
quiry  into  alleged  gambling,  w  held  in  contempt,  as  
and  sent to  prison for refusing to  answ questions);  er  
Marchetti v.  United States,  390  U.S.  39  (1968) (find-
ing a violation w  a bookie w statutorily required  hen  as  
to register  ith the IRS that he  as engaging in the  w w  
illegal activity of accepting w  and  as  agers  w criminal-
ly prosecuted  w  he  his  privilege  against  hen  asserted  
compelled  self-incrimination);  Garrity,  385  U.S.  at  
494  (holding  that  police  officers’  statements  were  
“compelled” and, therefore, inadmissible against them  
because  the  officers’  employment  would  have  been  
terminated had they remained silent).  

While  none  of these  consequences  for  the  asser-
tion  of  the  privilege  against  compelled  self-
incrimination  w  as  brutal  as  being  pilloried  like  ere  
John  Lilburne  for  his  refusal  to  swear  the  Star  
Chamber oath, the Court regarded them as a modern  
equivalent  because  they  placed  a condition  upon  the  
assertion of the  privilege.  In each of these  cases,  the  
individual  w forced  law  provide  as  by  to  information,  
and  the  refusal  to  do  so  gave  rise  to  an  automatic  
punishment enshrined in law and independent of the  
initial  inquiry.  See  also  Spevack  v.  Klein,  385  U.S.  
511,  516  (1967)  (invalidating  order  disbarring  attor-
ney  based  upon  his  failure  to  comply  w  subpoena  ith  
duces  tecum  wfor  financial  records  here  attorney’s  
refusal  to  respond  was  premised  upon  his  clear  
assertion  of  the  privilege  against  compelled  self-
incrimination);  Boyd  v.  United  States,  116  U.S.  616  
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(1886) (holding that court order during trial requiring  
the  production  of  invoices  from  the  claimants  in  
criminal  forfeiture  action  violated  the  Fifth  Amend-
ment).  

Salinas,  how  faced  no  such  compulsion.  Heever,  
w  not  forced  by  to  provide  information  to  theas  law  
police.  Neither  his  freedom  of  movement  nor  his  
freedom to terminate the  w  restricted ininterview ere  
any  w .  And  there  as  no  automatic,  independentay  w  
penalty  placed  upon  his  assertion  of  the  privilege  
against  compelled  self-incrimination.  The  voluntary,  
non-custodial  police  questioning  in  this  case  was  
simply  not  inherently  coercive,  and  therefore  Salin-
as’s  responses  w  notere  compelled  under  the  Fifth  
Amendment  absent  an  invocation  of  the  privilege  
against self-incrimination.  

C.  Griffin  v.  California  a  plies  only  to  a  
refusal  to  testify  at  trial  and  only  to  
comments  by  the  judge  or  rosecutor,p  
neither  of  which  is  at  issue  in  this  
case.  

The  most  significant  expansion  of  this  line  of  
cases  came  in  Griffin  v.  California  here  the  Courtw  
held for the first time  drawthat the  ing of an adverse  
inference  from  a  defendant’s  reliance  upon  his  right  
to  refuse  to  testify  at  his  trial  also  amounted  to  a  
penalty  upon  the  clear  assertion  of  the  privilege.  
Griffin, 380 U.S. at 609. There, Eddie Griffin dragged  
Essie  Mae  Hodson  into  an  alley  and  brutally  raped  
her, leaving her to die. People v. Griffin, 383 P.2d 432,  



Oldham; 0372




        

         

        

        

      


       

       


        

          


         

       


      

        

   


          

       

      


       

        

         


          

          


       

         


         

     


        

        


        
    


41  

434-35 (Cal.  1963), rev’d, 380 U.S.  609 (1965).  Griffin  
did  not  testify  at  the  resulting murder trial,  but  the  
trial judge instructed the jury according to a Califor-
nia  statute  that  “among  the  inferences  that  may  be  
reasonably  draw [from  the  defendant’s  refusal  to  n  
testify]  those  unfavorable  to  the  defendant  are  the  
more probable.” Griffin, 380 U.S. at 610. Additionally,  
the prosecutor argued, “These things he had not seen  
fit  to  take  the  stand  and  deny  or  explain.”  Id. ,  380  
U.S.  at  611.  According  to  the  Court,  the  trial  court’s  
instruction  was  “a  penalty  imposed  by  courts  for  
exercising a constitutional privilege” that “[cut] down  
on  the  privilege  by  making  its  assertion  costly.”  Id. ,  
380 U.S. at 614.  

The Court took no issue w  ing  ith the jury draw  an  
adverse  inference  on  its  ow from  the  defendant’s  n  
refusal  to  testify,  it  only  invalidated  California’s  
statutory  scheme  that  required  the  trial  court  to  
instruct  the  jury  to  draw the  adverse  inference  and  
allow  the  prosecution  to  argue  it.  Id. ,  380  U.S.  at  ed  
614 (“What the jury may infer, given no help from the  
court is one thing.  What it may infer  hen the  court  w  
solemnizes  the  silence  of  the  accused  into  evidence  
against him is quite another.”) It w not  as  until Carter  

v.  Kentucky,  that  the  Court  took  the  extra  step  of  
requiring a no-adverse-inference instruction. Carter v.  

Kentucky, 450 U.S. 288, 301 (1981) (“The Griffin case  
stands for the proposition that a defendant must pay  
no court-imposed price for the exercise ofhis constitu-
tional privilege not to testify.”).  
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But putting aside Griffin’s  ,extension of prior law  
the  focus  of the  case  as  not  on  Griffin’s  individual  w  
decision  to  take  the  itness  stand,  it  addressed  w  an  
environment that w inherently coercive  the time  as  at  
of  Griffin’s  decision  not  to  testify.  As  in  the  other  
penalty cases, Griffin w legally obligated to partici-as  
pate in the proceeding, or suffer an immediate conse-
quence.  The  Court  apparently  equated  the  statutory  
authority  of  a  trial  court  and  prosecutor  to  draw  
adverse inferences from the refusal to  wtestify  ith the  
authority to hold an individual in contempt for refus-
ing to answ questions.  er  

1.  Griffin  was  fundamentally  based  on  
the  p  tion  of innocence,  which  resump  
is a trial right.  

Griffin w designed to be limited to the context  as  
of trial.  The Court reversed Griffin’s conviction based  
on  Wilson  v.  United  hich  had  enforced  States, w  a  
federal  statute  that  prevented  “any  presumption  
against  [a  criminal  defendant]”  ho  failed  to  .w  testify  
Griffin,  380  U.S.  at  613-14  (citing  Wilson  v.  United  

States, 149 U.S. 60, 66 (1893)). The Court did not hold  
that  the  trial  court  in  Griffin  violated  the  federal  
statute  but  rather  that  the  purpose  of  the  federal  
statute  reflected  “the  spirit  of the  Self-Incrimination  
Clause[ ].”  Griffin,  380  U.S.  at  613-14.  Wilson  itself,  
how  w not  based  on  the  Fifth Amendment;  it  ever,  as  
was  based  on  “the  presumption  of  innocence.”  See  

Griffin,  380  U.S.  at 613,  quoting Wilson,  149  U.S.  at  
66  (“the  act  as  framed  w  a  due  regard  also  to  w  ith  
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those w  might prefer to rely upon the presumption  ho  
of innocence w  the  gives to every one.”).  The  hich  law  
presumption of innocence, although not articulated in  
the  Constitution,  is  a basic  component  of a fair  trial  
under  our  system  of  criminal  justice.  See  Coffin  v.  

United States, 156  U.S.  432,  453  (1895) (“The princi-
ple  that there  is  a presumption of innocence  in favor  
of the  accused  is  the  undoubted  , axiomatic  and  law  
elementary,  and  its  enforcement  lies  at  the  founda-
tion ofthe administration ofour criminal law.”).  

The Griffin Court essentially stated that the Self-
Incrimination  Clause  as  to  allow people  w  framed  to  
rely on the presumption of innocence. See Griffin, 380  
U.S.  at  613.  In  fact,  it  concluded  that,  “If the  words  
‘fifth  Amendment’  are  substituted  for  ‘act’  and  for  
‘statute,’ ”  in  the  Wilson  opinion,  “the  spirit  of  the  
Self-Incrimination  Clause  is  reflected.”  Griffin,  380  
U.S.  at  613-614.  Literally  making  that  substitution  
renders:  “[the  Fifth Amendment]  as  framed  w aw  ith  
due  regard  also  to  w  to  rely  those  ho  might  prefer  
upon  the  presumption  of  innocence  hich  the  law  w  
gives to every one, and not  ish to be  itnesses.” See  w w  
id. , 380  U.S.  at 613  (quoting Wilson, 149 U.S.  at 66).  
Such  substitution  ould  further  provide  that  “[The  w  
Fifth  Amendment]  declares  that  the  failure  of  a  
defendant  in  a  criminal  action  to  request  to  be  a  
witness  shall  not  create  any  presumption  against  
him.”  See  id. ,  380  U.S.  at  613  (quoting  Wilson,  149  
U.S.  at  66).  Thus,  for  the  purposes  of  Griffin,  the  
Fifth Amendment extends only so far as the presump-
tion of innocence announced in Wilson.  
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The  presumption of innocence,  ever,  is solely  how  
a trial  right and  has  “no  application to  a determina-
tion  of the  rights  of a  pretrial  detainee  during  con-
finement  before  his  trial  has  even  begun.”  Bell  v.  

Wolfish, 441 U.S. 520, 533 (1979). It is a doctrine that  
allocates the  burden of proof in criminal trials.  Id.  It  
also  may  serve  as  an  admonishment  to  the  jury  to  
judge  an  accused’s  guilt  or  innocence  solely  on  the  
evidence  adduced  at  trial  and  not  on  the  basis  of  
suspicions that may arise  from the fact of his  arrest,  
indictment,  or  custody,  or  from  other  matters  not  
introduced  as  proof  at  trial.  Id.  (citing  Taylor  v.  

Kentucky,  436  U.S.  478,  485  (1978);  Estelle  v.  Wil-

liams,  425  U.S.  501  (1976);  In  re  Winship,  397  U.S.  
358  (1970)).  Thus,  it  simply  defies  logic  to  extend  
Griffin  beyond  the  trial  context  upon  which  the  
presumption of innocence w based.  as  

Salinas  may  argue  that  the  presumption  of  
innocence does not apply to the punishment phase of  
trial,  yet  this  Court  has  extended  Griffin  to  that  
phase in Mitchell.  See Mitchell, 526 U.S.  at 325  (“We  
reject the  position that either petitioner’s  guilty plea  
or her statements at the plea colloquy functioned as a  
w  of her right  to  remain  silent at  sentencing.”);  aiver  
Herrera v.  Collins, 506 U.S.  390,  399 (1993) (“Once a  
defendant has been afforded a fair trial and convicted  
of the offense for w  w charged, the presump-hich he  as  
tion  of innocence  disappears.”).  Of course,  many  on  
this Court resisted the move to extend Griffin beyond  
the  guilt stage  of trial.  See Mitchell, 526  U.S.  at 336  
(Scalia, J., dissenting), and 526 U.S.  at 342 (Thomas,  
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J.,  dissenting).  But Mitchell need not be overruled in  
order  to  hold  the  Griffin  line  in  the  present  case  
because the language of Griffin  asw broader than the  
guilt stage of trial and extended to the entire trial. In  
the  context  of Griffin,  the  presumption  of innocence  
must  be  understood  the  language  from  hich  it  in  w  
was  born.  Wilson  and  Griffin  were  not  explicitly  
restricted  to  the  guilt  stage  of trial,  but  simply  pro-
vided  “that  the  failure  of a  defendant  in  a  criminal  

action to request to be a  itness shall not create any  w  
presumption  against  him.”  Griffin,  380  U.S.  at  613  
(emphasis  added).  Thus,  Griffin’s  language  extended  
the concept to all stages of trial, but not beyond those  
stages.  

Salinas claims  that “the Griffin rule applies to a  
defendant’s  silence  not  only  at  trial  . . .  but  also  
outside of the courtroom proceedings as well.” Pet. Br.  
13. Although Griffin has been extended by the Court  
to  cover  other  fact  situations,  it  has  been  in  the  
context of some  stage  of a trial.  See Carter, 450  U.S.  
at  288  (extending  Griffin  to  require  that  a  criminal  
trial judge give a “no-adverse-inference” jury instruc-
tion w  requested by a defendant to do so); Brooks  hen  
v.  Tennessee,  406  U.S.  605  (1972)  (citing  Griffin’s  
“assertion  costly”  language  in  striking  down  law  
requiring  defendant  to  testify  first);  Mitchell,  526  
U.S.  at  325  (extending  Griffin  to  penalty  phase  of  
trial).  

Furthermore,  w  as  a  substantial  hile  there  w  
amount of dicta in Griffin dealing w  the  ith  penalties  
and  the  costs  of exercising a constitutional  privilege,  

https://outsideofthecourtroomproceedingsaswell.�Pet.Br
https://guiltstageoftrialandextendedtotheentiretrial.In


Oldham; 0377




        
        

       


         

       


        

   


        

         


      

         

       

       


      

       

        


          

       
        

      




      

        


         

          

         

        

        

        

        

       


46  

the  Griffin  rule  itself  as  that  neither  the  prosecu-w  
tion  nor  the  trial  court  could  comment  adversely  on  
the  defendant’s  failure  to  testify  at  the  criminal  
proceeding.  Griffin, 380  U.S.  at 611,  615.  By its  very  
nature,  Griffin  does  not  apply  outside  of courtroom  
proceedings  because  it  is  based  on  the  failure  to  
testify at that proceeding.  

As  sole  support  for  his  proposition  that  “the  
Griffin  rule  applies  . . .  outside  of  the  courtroom  
proceedings,”  Salinas  quotes  footnote  37  of Miranda.  
Pet.  Br.  13-14.  Footnote  37  states  that  “it  is  imper-
missible  to  penalize  an  individual  for  exercising  his  
Fifth  Amendment  privilege  w  he  is  under  hen  police  
custodial  interrogation.”  Miranda,  384  U.S.  at  468  
n.37 (emphasis added). But Salinas has conceded that  
there w no  case. Pet.  as  custodial interrogation in this  
Br.  2.  Thus, even if Griffin, for the sake of argument,  
could  be  extended  to  a pre-trial,  custodial  interroga-
tion,  it  does  not  support  the  proposition  that  Griffin  

has  been  extended  to  voluntary,  non-custodial  police  
questioning.  

Furthermore,  footnote  37  cites  Griffin,  Malloy,  
Bram  v.  United  States,  and  tw law  articles  o  review  
with  a  “Cf.”  cite.  Miranda,  384  U.S.  at  468  n.37  
(citing Griffin, 380 U.S. at 609; Malloy, 378 U.S. at 8;  
Bram v.  United States,  168  U.S.  532  (1897)).  Such  a  
vague  citation cannot mean that  the  Court  meant  to  
extend  every  rule  in  those  authorities  to  apply  out-
side  of  the  courtroom.  Bram  dealt  w  aith  pretrial  
confession,  so  perhaps  the  Court  cited  Bram  in  sup-
port  of  the  “custodial  interrogation”  portion  of  the  
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footnote  w  it cited Griffin for the  purposes  of the  hile  
“stood  mute”  portion  of that  footnote.  See  id.  (citing  
Griffin,  380  U.S.  at  609;  Bram,  168  U.S.  at  532).  In  
any  event,  footnote  37  cannot  confidently  be  labeled  
an example of the  Court extending Griffin outside  of  
a courtroom proceeding.  

Finally,  footnote  37  w predicated on the  arn-as  w  
ing requirements ofMiranda, so a comment on mute-
ness as mentioned in the footnote  ould have been  w a  
violation  of due  process  rather  than  an  extension  of  
the  Griffin  rule.  See  Doyle,  426  U.S.  at  610.  Thus,  
contrary to Salinas’s claims,  the Court has not previ-
ously  extended  Griffin  outside  of  the  context  of  a  
courtroom.  While  some  broad  dicta  in  Griffin  might  
seem to  justify such  an extension,  doing so  ouldw  be  
entirely  inconsistent  ith  facts  that  the  w  the  holding  
was based upon, as w as  ell  the opinion’s rationale.  

2.  Unlike  the  instruction  and  argu-
ment  in Griffin, the  mere  admission  
into  evidence  of  Salinas’s  selective,  
transitory  silence  did  not  mandate  
an adverse  inference  by the jury.  

Whatever  the  merits  of  reframing  Griffin,  this  
case is not Griffin. The Fifth Amendment violation in  
Griffin w based on the joint effect ofthe trial court’s  as  
instruction and  the  comment by the  prosecutor,  both  
of w  invited  the  jury  to  make  an  adverse  hich  infer-
ence  from  Griffin’s  refusal  to  testify  at  trial.  Griffin,  
380 U.S. at 610.  
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48  

Salinas’s trial objection w solely to the evidence  as  
that  he  “did  not  answ  one  er”  question  during  his  
interview w  Elliott.  J.A.  15-18.  That w the  only  ith  as  
issue  raised  on  appeal  in  the  Texas  appellate  courts,  
and  the  Texas  Court  of  Criminal  Appeals  made  no  
mention  of the  prosecutor’s  closing  argument  to  the  
jury  that  Salinas  “w  answ  that  question.”  ouldn’t  er  
Compare Pet.  App.  2a  with 7.RR.171-73.  Indeed,  the  
Texas Court of Criminal Appeals framed the issue as  
w  “the  trial  court  erred  in  admitting evidence  hether  
of his pre-arrest, pre-Miranda silence.” Id.  (emphasis  
added).4  Thus,  the  issue  before  the  Court  is  not  
whether  the  trial  prosecutor  violated  Salinas’s  privi-
lege  by asking the jury to draw an adverse  inference  
during closing argument but  hether the  prose-w  trial  
cutor  violated  Salinas’s  privilege  by  introducing  
evidence of his selective, transitory silence during his  
interview with Elliott.  

Griffin  cannot  be  extended  to  apply  to  the  cur-
rent  situation  here  evidence  of Salinas’s  selec-w  the  
tive,  transitory  w not  itself adverse.  silence  as  in  For  
example,  in  Lakeside  v.  Oregon,  the  Court  held  that  

4  The Texas Court ofCriminal Appeals also stated that “pre-
arrest,  pre-Miranda  silence  is  not  protected  by  the  Fifth  
Amendment  right  against  self-incrimination,  and that  prosecu-
tors  may  comment  on  such  silence  regardless  of  w  ahether  
defendant  testifies.”  Pet.  App.  6a.  But  the  absence  of  any  
discussion  in  that  opinion  of the  prosecutor’s  closing argument  
suggests  that  the  Court  of Criminal Appeals  treated  the  intro-
duction ofevidence ofSalinas’s silence as itselfa comment on his  
silence. Pet. App. 6a.  

https://silence.Pet.App.6a
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49  

Griffin  did  not  apply  because  “a  judge’s  instruction  
that the jury must draw no adverse inferences of any  
kind from the defendant’s exercise ofhis privilege not  
to  testify is  ‘comment’ of an  entirely different  order.”  
Lakeside v.  Oregon, 435 U.S. 333, 339 (1978) (empha-
sis omitted); see also Carter, 450 U.S.  at 298 (analyz-
ing Lakeside).  

Unlike  the  comments  in Griffin, w  explicitly  hich  
directed the  jury to infer guilt as a result of Griffin’s  
refusal  to  testify,  the  mere  introduction  of the  selec-
tive,  transitory  silence  in  the  present  case  did  not  
necessarily  call  for  an  adverse  inference  against  
Salinas.  See Griffin, 380  U.S.  at 614 (“What the  jury  
may infer,  given no help from the court,  is one thing.  
What  it  may  infer  when  the  court  solemnizes  the  
silence  of  the  accused  into  evidence  against  him  is  
quite  another.”).  The  prosecutor in this  case  suggest-
ed that Salinas’s lack of a verbal response  as  to  w due  
the  fact  that  back  in  1993,  “before  CSI  as  on  TV,”  w  
Salinas  did  not  know that  ballistics  testing  could  be  
done  and  that  Salinas  as  ondering  hether  w  w  w  such  
evidence  could  connect  him  to  the  crime.  7.RR.171,  
173.  But  Salinas  could  also  have  been  wondering  
w  w  reliable  and  hether  such  scientific  methods  ere  
w  w  connect  to  Or  hether it  ould falsely  him  the crime.  
he  could have  been  ondering  hether someone  else  w w  
with  access  to  the  gun  could  have  committed  the  
murder,  in  hich  case  the  shotgun  w  match  the  w  ould  
shells. Thus, the evidence  as open to  itself w  interpre-
tation,  it did  not  mandate  an  adverse  inference,  and  
Griffin does not apply to its mere admission.  
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3.  Salinas’s  selective,  transitory  si-
lence  during  a  voluntary,  non-
custodial  interview  does  not  equate  
to  Griffin’s  compulsion  to  stand  tri-
al.  

Griffin w born out of a trial,  ith all the com-as  w  
pulsive  elements  that  attend  an  official  proceeding.  
See,  e.g. ,  Andresen  v.  Maryland,  427  U.S.  463,  473  
(1976)  (recognizing  the  “inherent  psychological  pres-
sure  to  respond  at  trial  to  unfavorable  evidence.”);  
United States v.  Hvass, 355  U.S.  570,  575  n.4  (1958)  
(noting that a w  is  required  to  take  an oath in  itness  
order to testify).  

Griffin  w  required  to  stand  trial,  but  as  Salinas  
voluntarily  w  to  the  police  station  to  talk  to  ent  the  
police.  J.A.  14;  5.RR.54. As the Court stated,  “[t]here  
is  no  requirement  that  police  stop  a  person  who  
enters  a  police  station  and  states  that  he  ishesw  to  
confess to a crime, or a person w  calls the police  ho  to  
offer a confession or any other statement he desires to  
make.”  Miranda,  384  U.S.  at  478  (footnote  omitted).  
Furthermore,  “[v]olunteered  statements  of any  kind  
are  not  barred  by  the  Fifth  Amendment[.]”  Id. ;  see  

also  Rhode  Island  v.  Innis,  446  U.S.  291,  299-300  
(1980)  (reviewing  Miranda  to  address  interplay  
between  interrogation  and  the  need  for  prophylactic  
warnings).  Salinas  claims  that  he  “had  no  option  
w  questioned  by  the  police  but  to  become  a  it-hen  w  
ness  against  himself.”  Pet.  Br.  17.  But  this  claim  
ignores  the  crucial  step  where  Salinas  voluntarily  
went to the police station to talk to the police, thereby  
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voluntarily choosing to make himself a  itness.w  That  
crucial element distinguishes this case from Griffin.  

Another  element  of compulsion  present  in  Grif-

fin, yet absent here,  is that if Griffin w  to  anted  offer  
evidence  to  rebut  the  prosecution’s  case,  he  was  
required  to  take  an  oath  and  be  subjected  to  cross-
examination by the  prosecution.  See Hvass, 355  U.S.  
at 575  n.4;  Brown v.  United States,  356  U.S.  at 155-
156  (“He  cannot  reasonably  claim  that  the  Fifth  
Amendment gives  him not only this  choice  but,  if he  
elects to testify,  an immunity from cross-examination  
on  the  matters  he  has  himself  put  in  dispute.”).  
Salinas,  on the  other hand,  w not required to  as  take  
an  oath  and  not required  to  er questions  under  answ  
cross-examination.  Indeed,  his  failure  to  answ the  er  
question at issue in this appeal proves the distinction:  
if Griffin  had  testified  at  trial,  he  w  have  ould  been  
ordered  by  the  court  to  answ  questions  on  cross-er  
examination,  w  w  allow  to  alk  hereas  Salinas  as  ed  w  
out  of the  police  station  ithoutw  verbally  responding  
to  every  question.  The  evidence  show  that  ed  Salinas  
voluntarily  w  dow  n  to  talk  ith  the  police  ent  ntow  w  
officers, that he  as not under arrest for murder,  w  and  
that he w allow  to  was  ed  leave  ithout murder charges  
being  filed  against  him.  J.A.  14;  5.RR.54.  Therefore,  
the compulsory elements ofa trial w  not present in  ere  
this  case,  and  Griffin  should  not  be  stretched  to  
encompass it. See, e.g. , Baxter, 425 U.S. at 317.  

Not  only  was  the  compulsory  nature  absent  
in the present case, Salinas took no affirmative steps  
to  invoke  the  privilege  against  compelled  self-
incrimination.  Unlike  Griffin,  w  necessarily  ho  rested  
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his  case  at  the  guilt  stage  w  taking the  stand,  ithout  
Salinas  made  no  unequivocal  act  demonstrating  his  
assertion  of  his  privilege  against  compelled  self-
incrimination.  See  Griffin,  380  U.S.  at  609.  The  
privilege  against  compelled  self-incrimination  may  
not  be  relied  upon  unless  it  is  invoked  in  a  timely  
fashion.  Garner,  424  U.S.  at  653-55;  see  also  

Berghuis,  130  S.Ct.  at  2260.  Thus,  the  present  case  
lacks  both  the  compulsion  and  the  invocation  that  
w  necessarily present in the trial setting ofGriffin.ere  

4.  The  Court  has  already  chosen  not  
to  extend  Griffin  to  the  context  of  
evidentiary admissibility.  

In  dealing  with  the  admissibility  of  evidence  
obtained prior to trial,  the Court has applied general  
Fifth  Amendment  principles  rather  than  the  rule  
announced in Griffin. Schmerber, 384 U.S. at 765 n.9.  
While the primary focus ofSchmerber w the admis-as  
sion of blood test results, Schmerber had also made a  
Fifth  Amendment  argument  regarding  the  prosecu-
tion’s use of his refusal to submit to a “breathalyzer”  
test.  Schmerber,  384  U.S.  at  765  n.9.  The  Court  
rejected  Schmerber’s  invitation  to  extend  Griffin  to  
that circumstance, choosing to apply the general Fifth  
Amendment  principles  set  out  in  Miranda  instead.  
Id.  

When the Court subsequently considered wheth-
er the use of a defendant’s pre-trial refusal to submit  
to  a  blood-alcohol  test  at  trial  violated  the  Fifth  
Amendment, it did not apply Griffin. South Dakota v.  
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Neville,  459  U.S.  553,  560,  563  (1983).  Doubtless,  
Salinas  will  argue  that  Neville  is  distinguishable  
because  in  this  case  the  State  lacked  the  ability  to  
compel Salinas’s answ  in the  wers  same  ay that police  
could compel the taking of a blood test in Neville. But  
that  argument  overlooks  the  Court’s  holding  in  Ne-

ville  that  the  introduction  of  a  defendant’s  refusal  
w not  it could have been  as  compelled merely because  
used  against  him  at  trial.  Id.,  459  U.S.  at  564.  
Though  the  Court  could  have  extended  Griffin’s  
rationale  to  prohibit  the  admission  of the  evidence,  
the  Court  did  not  do  so  because  it  first  determined  
that  the  refusal  w  not  compelled  under  the  Fifth  as  
Amendment. Id.  

Additionally,  w  v.  hile  the  Court  held  in  Doyle  

Ohio  that  a  defendant’s  refusal  to  speak  ith  the  w  
police  after  being  read  his  Miranda  arnings  could  w  
not  be  used  for  impeachment  purposes,  the  Court  
decided  that  w  reference  the  case  ithout  to  rationale  
announced  in  Griffin.  Doyle,  426  U.S.  at  618-19.  In  
Doyle,  the  Court  reasoned  that  the  use  of a  defen-
dant’s refusal to speak after he had been advised that  
he  could  remain  silent  was  fundamentally  unfair  
under  the  Due  Process  Clause  of  the  Fourteenth  
Amendment.  Id. ,  426  U.S.  at  619;  cf.  Fletcher,  455  
U.S.  at 607 (holding that it is the use of silence after  
the  assurances  embodied  in  Miranda  that  violates  
due  process,  not  the  use  of  pre-Miranda  silence  at  
trial).  

The Court has never held that a defendant’s pre-
arrest  silence,  in the  absence  of an  invocation  of the  

https://Amendment.Id
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privilege  against  compelled  self-incrimination,  is  
somehow compelled  because  it  could  potentially  be  
used at trial. And rather than extend Griffin to cover  
the  admissibility  of evidence  obtained  prior  to  trial,  
the  Court  has  applied  general  Fifth  Amendment  
principles  to  the  admission  of such  evidence  by  con-
sidering  w  the  evidence  in  question  w com-hether  as  
pelled,  testimonial,  and  incriminating.  Because  
Salinas’s  selective,  transitory silence  during a volun-
tary,  non-custodial  interview was  none  of  these  
things,  the  admission  of the  evidence  did  not  violate  
the Fifth Amendment.  

III.  Any  error  in  the  admission  of  Salinas’s  
selective,  transitory  silence  during  a  vol-
untary,  non-custodial  olicep  interview  
was harmless beyond a reasonable doubt.  

Even  if the  admission  into  evidence  of Salinas’s  
selective,  transitory  silence  violated  the  Fifth  
Amendment  privilege  against  compelled  self-
incrimination,  any  error  in  the  admission  of  such  
evidence  w  harmless  beyond  a  reasonable  doubt.  as  
See Chapman v. California, 386 U.S. 18 (1967).  

Testimony that Salinas “did not answ  Elliott’s  er”  
question  w  .  Elliott  testified  that  he  as  quite  brief  
asked Salinas “if the shotgun in question here would  
match  the  shells  recovered  at  the  scene  of the  mur-
der?”  J.A.  17.  When  w  w  his  asked,  “And  hat  as  an-
sw  a w  not  er?”  Elliott  gave  four  ord  reply,  “He  did  
answer.” J.A. 17.  

https://er.�J.A.17
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Salinas  did,  in  fact,  er  Elliott’s  question  by  answ  
his  non-verbal  conduct.  Elliott  testified,  w  aithout  
Fifth Amendment objection by Salinas, as to Salinas’s  
non-verbal  response  that  he  “[l]ooked  down  at  the  
floor, shuffled his feet, bit his bottom lip, clinched his  
hands in his lap, began to tighten up.” J.A. 18.  

Moreover,  there  w  overw  as  helming  evidence  of  
Salinas’s  guilt.  Martha  Trevino  Alexander  aw  on  oke  
the  morning  of December  18,  1992,  to  the  sound  of  
gunshots,  a  scream,  and  more  gunshots.  4.RR.73,  
138-139. She looked out the  indow  nstairs  w  ofher dow  
apartment and saw the back ofa man in his twenties;  
he  w w  a  hite  hat,  dark  pants,  and  a long  as  earing  w  
tan  coat  that  appeared  bulky  on  the  right  side.  
4.RR.73,  140-146,  157-159.  The  man  halfw  came  ay  
down the stairs, ran  ard the street, and entered  tow  a  
nice,  dark  Z28  Camaro  or  Trans  Am,  w  fled  hich  the  
scene.  4.RR.73,  140-146,  157-159.  The  description  of  
the  vehicle  observed  at  the  scene  of  the  murders  
matched  vehicles  ned  by  Salinas  and  .ow  his  family  
4.RR.73,  146-147;  5.RR.19,  22,  29.  The  description of  
only one man being observed running from the scene  
matched  Salinas’s  admission  to  Cuellar  that  he,  
alone,  had  killed  Johnny  and  Hector.  4.RR.73,  140-
144.  

Officers  recovered  six  fired  12-gauge  No.  6  Re-
mington  Peter  shotgun  shells  from  the  scene.  
5.RR.15.  Ballistics  analysis  revealed  all  six  fired  
shotgun  shells  had  been  fired  in  the  Winchester  
Defender shotgun recovered from Salinas’s residence.  

https://handsinhislap,begantotightenup.�J.A.18
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4.RR.96, 103-104; 5.RR.49-50, 149, 156, 181-182, 200-
204, 219-221.  

Salinas’s  good  friend,  John  Damien  Cuellar,  
testified that Salinas had left Hector’s apartment the  
night  before  the  murders  but  had  stated  that  he  
planned  to  go  back to  the  apartment.  4.RR.168,  174.  
Salinas,  w  he  to  carry  a 12-gauge  chromehom  knew  
pistol grip  shotgun,  admitted just tw days  after theo  
murders  that he  had returned to Hector’s  apartment  
in  a  Camaro  and  he,  alone,  had  killed  Johnny  and  
Hector.  4.RR.171, 178-185, 189, 191, 224-225.  Shortly  
thereafter, Cuellar told Salinas that he had decided to  
tell  the  police  w  Salinas  had  told  him,  andhat  that  
Salinas  has  to  do  hat he  has  to  do  – w  it bew  hether  
turning himself in or running. 4.RR.190-91.  

Know  that  the  police  had  recovered  the  mur-ing  
der  w  w aeapon  from  his  residence  and  that  he  as  
suspect  in  a  double  murder,  Salinas  absconded  and  
was  a  fugitive  for  over  fourteen  years.  5.RR.59-63.  
Officers  finally  located  Salinas  in  jail,  after  he  had  
been  arrested  under  a  different  name  and  different  
date ofbirth. 5.RR.63-65.  

Clearly, the record as  hole demonstrates beyondw  
a  reasonable  doubt  that  the  admission  of  evidence  
that  Salinas  “did  not  er”  Elliott’s  questionansw  dur-
ing a voluntary, non-custodial police interview did not  
contribute to Salinas’s conviction.  

-  - -
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CONCLUSION  

For  these  reasons,  the  Court  should  affirm  the  
judgment ofthe Texas Court ofCriminal Appeals.  

Respectfully submitted.  
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i  

QUESTIONS PRESENTED  

The  Clean  Air  Act  (“CAA”)  e  fects  a  system  of  
cooperative  f  under  which  theederalism  
Environmental  Protection  Agency  (“EPA”)  defines  
the  air-quality  obligations  that  the  States  must  meet,  
and  the  States  then  have  a  chance  to  meet  those  
obligations  in  the  manner  they  see  fit.  See  Train  v.  

NRDC,  421  U.S.  60,  78-87  (1975).  Consistent  with  
that  f  appeals  held  that  EPAramework,  the  court  of  
could  not  ine  amounts  pollutiondef  the  of  that  
“contribute  signif  42icantly,”  U.S.C.  
§  7410(a)(2)(D)(i)(I),  to  air-quality  problems  in  
downwind  States  and,  at  the  same  time,  find  that  
upwind  States  had  failed  to  abate  those  newly  
defined  contributions.  The  court  of appeals  also  
concluded  that  the  upwind  States  aggrieved  by  the  
rule  implementing  that  unprecedented  approach  
could  not  have  raised  their  challenge  before  the  rule  
was  promulgated.  

The  questions  addressed  in  this  brief are:  
1.  Whether  the  court  of appeals  lacked  

jurisdiction  over  the  federalism  challenge  because  it  
was  not  presented  until  after  EPA  promulgated  the  
rule  that  def  the  States’simultaneously  ined  
obligations  and  dictated  how  they  must  be  met.  

2.  Whether  the  court  of appeals  erred  in  holding  
that  EPA  must  give  States  included  in  a  section-
7410(a)(2)(D)(i)(I)  regional  program  a  chance  to  
devise  their  own  plans  to  satisfy  EPA’s  requirements  
bef  ederal  plans  ofore  EPA  imposes  f  its  own  design.  

The  industry  and  labor  respondents’  opposition  
addresses  the  remaining  questions  presented.  
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INTRODUCTION  

The  CAA’s  “good  neighbor”  provision,  42  U.S.C.  
§  7410(a)(2)(D)(i)(I),  is  EPA’s  primary  tool  for  
regulating  air  pollution  that  crosses  state  lines.  
Although  the  petitioners  assert  that  the  enactment  
of that  provision  in  1990  strengthened  the  agency’s  
ability  to  ensure  compliance  with  national  ambient  
air  quality  standards  (“NAAQS”)  in  downwind  
States,  see  EPA  Pet.  3-4,  they  do  not  claim  that  any  
statutory  amendment  licensed  EPA  to  override  the  
Act’s  structure  of cooperative  f  That  core  ederalism.  
feature  of the  Act  has  remained  a  constant  
throughout  all  of the  legislative  changes  that  the  
petitioners  note.  See  Pet.  App.  43a  n.26.  As  the  
court  of appeals  correctly  held,  the  Act  continues  to  
give  States  the  f  opportunity  to  satisf  the  irst  y  
emissions-reduction  obligations  that  EPA  mandates.  
Id.  at  4a,  42a-61a;  see  Train,  421  U.S.  at  78-87.  

The  rule  at  issue  here,  76  Fed.  Reg.  48,208  (Aug.  
8,  2011)  (the  “Transport  Rule”),  is  not  EPA’s  first  
attempt  to  implement  the  current  version  of section  
7410(a)(2)(D)(i)(I).  EPA  previously  promulgated  two  
rules  under  that  provision,  each  of which  
acknowledged  the  Act’s  system  of cooperative  
federalism  and  appropriately  gave  upwind  States  
designated  for  inclusion  in  a  multi-state  regional  
program  a  reasonable  chance  to  meet  the  new  
requirements  that  EPA  announced.  See  Pet.  App.  
55a-57a.  But  the  Transport  Rule  departed  from  that  
approach.  It  simultaneously  announced  new  
requirements  for  the  upwind  States  and  mandated  
how  those  requirements  must  be  met,  cutting  the  
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2  

States  included  in  EPA’s  new  Transport  Rule  region  
out  of the  implementation  process  entirely.  See  id.  at  
42a-54a.  

The  States  do  not  question  EPA’s  ultimate  goal  of  
improving  downwind  air  quality.  But  to  achieve  that  
goal,  EPA  must  work  within  the  parameters  that  
Congress  has  set.  Although  the  petitioners  claim  
that  the  Transport  Rule  did  so,  their  description  of  
the  rule  contains  several  important  omissions,  their  
legal  argument  ignores  key  statutory  language  and  
this  Court’s  conf  the  Act’s  core  structure,  irmation  of  
and  their  claims  about  the  health-related  impact  of  
denying  the  petitions  incorrectly  assume  that  the  
Transport  Rule’s  vacatur  left  interstate  transport  of  
air  pollution  unregulated.  For  these  and  the  
additional  reasons  ollow,  fthat  f  urther  review  is  
unwarranted.  

STATEMENT  

1.  a.  Under  the  CAA,  the  prevention  of air  
pollution  has  always  been  “the  primary  
responsibility  of States  and  local  governments.”  42  
U.S.C.  §  7401(a)(3).  As  the  Court  explained  in  1975,  
“[t]he  Act  gives  [EPA]  no  authority  to  question  the  
wisdom  of a  State’s  choices  of emission  limitations  if  
they  are  part  of a  plan  which  satisfies  the  standards  
of [42  U.S.C.  §  7410(a)(2)].”  ain,  421  U.S.  at  79.  Tr  

The  same  is  true  today:  EPA  sets  air-quality  
requirements,  but  the  States  are  irst  given  the  f  
opportunity  to  determine  how  best  to  meet  those  
requirements  through  state  implementation  plans  
(“SIPs”).  See  42  U.S.C.  §§  7407(a),  7410(a).  
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3  

The  process  begins  with  EPA’s  promulgation  of a  
NAAQS  and  its  subsequent  designation  of areas  as  
“nonattainment,”  “attainment,”  or  iable.”“unclassif  
Id.  §§  7407(c)  (d),  7409.  Those  designations  inform  
the  types  of provisions  that  SIPs  must  contain.  See,  

e.g.,  id.  §  7502(c)  (describing  plan  provisions  required  
f  States  then  or  States  with  “nonattainment”  areas).  
have  up  to  three  years  to  submit  SIPs  that  “provide[]  
f  orcement”  or  implementation,  maintenance,  and  enf  
of the  NAAQS  on  an  appropriate  compliance  
schedule.  Id.  §  7410(a)(1),  (2)(A).  ter  a  SIP  is  Af  
submitted,  EPA  reviews  it  for  technical  completeness  
and  compliance  with  the  Act’s  requirements.  
Id.  §  7410(k)(1)-(4).  

If a  SIP  “as  a  whole  .  .  .  meets  all  of the  applicable  
requirements  of [the  CAA],”  EPA  “shall  approve”  it.  
Id.  §  7410(k)(3).  If EPA  concludes  that  a  SIP  it  
previously  approved  is  “substantially  inadequate  to  
attain  or  maintain  the  relevant  [NAAQS]”  or  
otherwise  fails  to  “comply  with  any  requirement  of  
[the  CAA],”  EPA  “shall  require  the  State  to  revise  
the  [SIP]  as  necessary  to  correct  such  inadequacies.”  
Id.  §  7410(k)(5)  (the  “SIP  call”  provision).  

EPA  may  promulgate  a  federal  implementation  
plan  (“FIP”)  only  if a  ails  to  submit  State  f  an  
approvable  SIP  that  is,  only  if  ailed  to  a  State  “has  f  
make  a  required  submission”  or  EPA  disapproves  
such  a  submission,  and  the  State  fails  to  correct  the  
def  ore  a  FIP  issues.  iciency  bef  Id.  §  7410(c)(1).  By  
definition,  a  FIP  may  not  impose  requirements  that  a  
State  has  not  yet  had  a  chance  to  meet.  See  id.  
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§ 76 2( ) d f n n a IP a a pl n t f l a l r a0 y ( e i i g  F  s  a “ o i l l o  
portion of a gap or otherwise correct all or a portion  
of an inadequacy in a [SIP]”).  

b. The Transport Rule attempted to implement  
42 U.S.C. § 7410(a)(2)(D)(i)(I), which requires SIPs to  

contain adequate provisions  

(i)  prohibiting,  consistent with the  
provisions of this subchapter, any source  
. . . w t i t e St t f o e i t n a y iri h n h  a e r m m t i g n a  
pollutant in amounts which will  

(I)  contribute  signi icantly  of t  
no a t i m n  n  r n e f r  w tn t a n e t i , o  i t r e e  i h  
maintenance by, any other State with  
respect to any [NAAQS].  

Th  t t t  o s  n t  d f n  “ on i u ee  s a u e  d e  o  e i e  c tr b t  
si n f c n l ” r i t r e e e t e g n r l y r i hg i i a t y o “ n e f r ” i h r e e a l o w t  

s  t o p  f A Q  n a t o g r l t v lre pec t s eci ic N A S. A d l h u h e a i e y  
simple atmospheric-dispersion modeling can relate  
lo a e i s o s f u f r i x d ( SO ”) n n t o ec l m s i n o s l u d o i e “  2 a d i r g n  
oxides (“NOx”) to local ground-level concentrations of  
those pollutants, relating those emissions to the  
f r a i n f ine pa t c l t m t e ( P 2.5”) a do m t o o f  r i u a e  a t r “ M  n  
ozone the two pollutants at issue here is much  
more complex.  

As the petitioners note, SO2 and NOx emissions  
can be transported great distances, transforming into  
particles that contribute to PM2.5 concentrations  
hundreds of miles downwind.  Similarly, NOx  

emitted in an upwind State can interact with  
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sunlight  and  volatile  organic  compounds  to  form  
ozone  that  is  transported  to  downwind  States.  See  

EPA  Pet.  7-8  n.5  (describing  how  ozone  and  PM2.5  

can  result  f  ar  upwind).  rom  precursor  emissions  f  

As  explained  below,  EPA  has  attempted  to  
develop  a  framework  through  legislative  rulemaking  
to  address,  under  the  current  version  of section  
7410(a)(2)(D)(i)(I),  SO2  and  NOx  emissions  in  light  of  
their  impact  on  PM2.5  and  ozone  concentrations  in  
downwind  States.  The  outcome  of those  rulemaking  
proceedings,  which  identified  the  States  included  in  
EPA’s  latest  multi-state  region  and  their  
interdependent  emissions-reduction  obligations,  
remained  unknown  until  each  inal  rule  was  f  
promulgated.  

2.  a.  irst  rule  that  EPA  promulgated  under  The  f  
the  current  version  of the  statute  was  the  1998  NOx  

SIP  Call,  which  applied  to  a  group  of 23  States  that,  
according  to  EPA’s  analysis,  contributed  significantly  
to  downwind  nonattainment  of EPA’s  one-hour  and  
eight-hour  ozone  NAAQS.  63  Fed.  Reg.  57,356,  
57,356,  57,358  (Oct.  27,  1998).  As  its  name  suggests,  
the  NOx  SIP  Call  was  not  promulgated  as  a  series  of  
FIPs.  It  was  a  SIP  call  that  gave  the  States  
identified  in  that  rulemaking  proceeding  12  months  
to  submit  SIPs  specifying  the  particular  mix  of  
controls  appropriate  to  abate  the  significant  
contributions  that  EPA  had  def  Id.  at  57,362,  ined.  
57,367,  57,369-70,  57,451;  see  42  U.S.C.  §  7410(k)(5)  
(authorizing  EPA  to  establish  reasonable  deadlines,  
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not  to  exceed  18  months  af  or  SIPter  notice  is  given,  f  
revisions).  

Citing  Train,  EPA  explained  in  the  NOx  SIP  Call  
that  “[d]etermining  the  overall  level  of air  pollutants  
allowed  to  be  emitted  in  a  State  [under  section  
7410(a)(2)(D)(i)(I)]  is  comparable  to  determining  
overall  standards  of air  quality  [i.e.,  NAAQS],  which  
the  courts  have  recognized  as  EPA’s  responsibility,  
and  is  distinguishable  f  determiningrom  the  
particular  mix  of controls  among  individual  sources  
to  attain  those  standards,  which  the  caselaw  
identifies  as  a  State  responsibility.”  63  Fed.  Reg.  at  
57,369.  

On  judicial  review,  the  D.C.  Circuit  vacated  the  
NOx  SIP  Call  in  part  based  on  EPA’s  failure  to  give  
adequate  notice  of some  elements  of the  rule.  
Michigan  v.  EPA,  213  F.3d  663,  695  (D.C.  Cir.  2000)  
(per  curiam),  cert.  denied,  532  U.S.  903,  904  (2001).  
But  af  irming  that  the  CAA  gives  States  “theter  conf  
primary  responsibility  to  attain  and  maintain  
NAAQS  within  their  borders”  through  SIPs,  the  
court  held  that  the  NOx  SIP  Call,  which  “merely  
provide[d]  the  levels  to  be  achieved  by  state-
determined  compliance  mechanisms,”  was  in  keeping  
with  EPA’s  statutory  role.  Id.  at  671,  687.  The  court  
explained  that  EPA  had  given  States  “real  choice”  
regarding  how  to  comply  with  EPA’s  requirements,  
allowing  them  to  “choose  rom  a  myriadf  of  
reasonably  cost-e  f  options  achieve  theective  to  
assigned  reduction  levels.”  Id.  at  687-88.  
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b.  EPA’s  next  regional  section-7410(a)(2)(D)(i)(I)  
rule  was  the  2005  Clean  Air  Interstate  Rule  
(“CAIR”).  70  Fed.  Reg.  25,162  (May  12,  2005).  CAIR  
covered  28  upwind  States  that  EPA  iedidentif  
through  its  rulemaking  process  as  significantly  
contributing  to  downwind  nonattainment  of the  1997  
PM2.5  and  ozone  NAAQS.  Id.  at  25,162.  The  rule  did  
not  impose  any  independent  obligations  to  satisfy  
section  7410(a)(2)(D)(i)(I)’s  ere“interf  with  
maintenance”  language.  Instead,  it  provided  that  
the  covered  States  would  f  y  their  section-ully  satisf  
7410(a)(2)(D)(i)(I)  obligations  by  adopting  SIPs  that  
implemented  the  required  reductions,  which  EPA  
derived  by  considering  impacts  only  on  downwind  
areas  actually  in  nonattainment.  Id.  at  25,193  &  
n.45.  

Like  the  NOx  SIP  Call,  CAIR  required  States  to  
revise  their  SIPs,  and  it  gave  them  the  full  18  
months  to  do  so.  Id.  at  25,162,  25,263;  42  U.S.C.  
§  7410(k)(5).  Only  if  ailed  to  submit  an  a  State  f  
approvable  SIP  could  EPA  impose  a  CAIR  FIP.  And  
although  EPA  did  propose  and  ultimately  finalize  
certain  FIPs,  those  FIPs  “in  no  way  preclude[d]  a  
State  f  . . . .”  71  Fed.  Reg.  rom  developing  its  own  SIP  
25,328,  25,339  (Apr.  28,  2006).  EPA  explained  that  it  
had  “considered  the  timing  of each  element  of the  
FIP  process  to  make  sure  to  preserve  each  State’s  
f  Id.  at  reedom  to  develop  and  implement  SIPs.”  
25,340.  

On  judicial  review,  the  D.C.  Circuit  held  that  
CAIR’s  significant-contribution  analysis  was  invalid.  
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Nor  olina  v.  EPA,  531  F.3d  896,  917-21  (D.C.th  Car  

Cir.  2008)  (per  curiam).  The  court  also  found  that  
EPA  had  impermissibly  failed  to  give  independent  
e  f  ere  withect  to  section  7410(a)(2)(D)(i)(I)’s  “interf  
maintenance”  language.  Id.  at  909-10,  929.  The  
court  initially  vacated  CAIR  and  remanded  the  
matter  f  undamental  for  EPA  to  cure  “f  laws”  that  
would  require  re-evaluation  of CAIR  rom“f  the  
ground  up.”  Id.  at  929,  930.  But  on  rehearing,  it  
granted  EPA’s  request  for  remand  without  vacatur,  
preserving  the  environmental  benef  CAIR  whileits  of  
EPA  worked  to  promulgate  a  replacement.  North  

Carolina  v.  EPA,  550  F.3d  1176,  1178  (D.C.  Cir.  
2008)  (per  curiam).  

3.  The  2011  Transport  Rule  was  EPA’s  intended  
replacement  for  CAIR.  76  Fed.  Reg.  at  48,211.  But  
rather  than  issuing  a  section-7410(k)(5)  SIP  call,  
EPA  imposed  the  Transport  Rule  as  a  series  of FIPs  
governing  27  upwind  States’  obligations  under  the  
1997  annual  PM2.5  NAAQS,  the  2006  24-hour  PM2.5  

NAAQS,  and  the  1997  ozone  NAAQS.  See  Pet.  App.  
12a;  see  also  76  Fed.  Reg.  at  48,212;  70  Fed.  Reg.  at  
25,167  (ref  States  coveredlecting  that  the  subset  of  
by  the  Transport  Rule  di  f  rom  the  subset  ofered  f  
States  covered  by  CAIR).  Simultaneously,  EPA,  
rather  than  the  States,  decided  how  to  implement  
the  rule’s  new  emissions  budgets  by  allocating  
“allowances”  to  individual  sources  within  the  covered  
States.  76  Fed.  Reg.  at  48,208,  48,212,  48,219-20;  see  

Pet.  App.  19a-20a  &  n.11  (explaining  the  purpose  
and  f  allowances).unction  of  
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Although  the  Transport  Rule  provided  that  
“[e]ach  state  has  the  option  of replacing  these  [FIPs]  
with  [SIPs]  to  achieve  the  required  amount  of  
emission  reductions  from  sources  selected  by  the  
state,”  76  Fed.  Reg.  at  48,209;  see  EPA  Pet.  17;  
American  Lung  Association,  et  al.  (“ALA”)  Pet.  13,  it  
explained  that  States  could  not  do  so  for  the  2012  
control  year.  76  Fed.  Reg.  at  48,328.  The  rule  did  
permit  States  to  make  allowance  allocations  
beginning  one  year  into  the  program  (for  the  2013  
control  year),  but  it  restricted  those  SIP  revisions  to  
ones  that  were  “narrower  in  scope  than  the  other  SIP  
revisions  states  can  use  to  replace  the  FIPs.”  Id.  at  
48,212  n.8.  The  rule  did  not  allow  a  full  SIP  to  
replace  a  Transport  Rule  FIP  until  the  2014  control  
year.  Id.  at  48,327.  

4.  a.  On  judicial  review,  the  D.C.  Circuit  
concluded  that  the  Transport  Rule  was  f  lawedatally  f  
f  several  First,  as  explained  in  the  or  reasons.  
industry  and  labor  respondents’  brief in  opposition,  
the  court  found  that  EPA  exceeded  the  authority  
granted  by  section  7410(a)(2)(D)(i)(I)  in  multiple  
independent  ways  by  requiring  emissions  reductions  
without  regard  either  to  the  “insignificance”  
threshold  that  EPA  drew  for  a  State’s  inclusion  in  its  
new  multi-state  program  or  to  whether  those  
reductions  were  more  than  needed  to  bring  about  
downwind  NAAQS  attainment.  Pet.  App.  3a-4a,  21a-
41a.  Second,  as  discussed  below,  the  court  of appeals  
found  that  EPA  exceeded  its  statutory  authority  in  
simultaneously  def  the  covered  States’  ining  
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significant  contributions  and  imposing  FIPs  to  abate  
those  contributions.  Id.  at  4a,  42a-61a.  

Based  on  those  f  appeals  vacated  laws,  the  court  of  
both  the  Transport  Rule  and  its  FIPs,  remanding  the  
matter  to  EPA.  Id.  at  62a-64a.  But  consistent  with  
its  f  th  Car  inal  decision  in  Nor  olina,  the  court  ordered  
EPA  to  “continue  administering  CAIR  pending  the  
promulgation  of a  valid  replacement.”  Id.  at  63a-
64a.  

b.  Judge  Rogers  dissented,  asserting  that  the  
challenges  to  EPA’s  significant-contribution  analysis  
had  not  been  preserved  at  the  administrative  level  
and  criticizing  several  other  holdings  on  the  merits.  
Id.  at  65a,  67a-70a,  95a-114a.  Judge  Rogers  also  
asserted  that  the  f  challenge  was  an  ederalism  
impermissible  collateral  attack  on  prior  EPA  orders,  
adding  that,  in  her  view,  the  challenge  failed  on  the  
merits  under  the  text  of the  Act.  Id.  at  65a-67a,  70a-
95a.  

5.  EPA  (in  No.  12-1182)  and  ALA  and  four  other  
environmental  groups  that  intervened  on  EPA’s  
behalf below  (in  No.  12-1183)  f  or  ailed  petitions  f  
writ  of certiorari.  Subsequently,  briefs  in  support  of  
certiorari  were  f  States  and  cities  iled  by  a  group  of  
(led  by  New  York)  and  two  corporations  (Calpine  and  
Exelon),  all  of which  likewise  supported  EPA  as  
intervenors  in  the  court  of appeals.  Together,  these  
parties  assert  that  the  court  of appeals  lacked  
jurisdiction  to  rule  on  some  of the  grounds  it  did  and  
that  some  of the  court  of appeals’  conclusions  on  each  
of those  grounds  were  erroneous.  The  industry  and  
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labor  respondents’  brief in  opposition  addresses  the  
issues  surrounding  the  court  of appeals’  analysis  of  
section  7410(a)(2)(D)(i)(I)’s  substantive  limits,  and  
this  brief addresses  the  issues  surrounding  the  court  
of appeals’  analysis  ofEPA’s  FIP  authority.  

REASONS TO DENY THE PETITIONS  

Unable  to  identify  a  circuit  split,  the  petitioners  
attempt  to  show  that  the  court  of appeals  
erroneously  invalidated  an  EPA  rule  of broad  
importance.  That  assertion  f  or  the  reasons  ails  f  
noted  below.  But  the  petitioners’  request  for  review  
is  also  marred  by  threshold  questions  that,  f  rom  ar  f  
providing  a  basis  for  granting  certiorari,  stand  as  
obstacles  to  review  of the  primary  questions  
presented.  For  each  of  or  the  those  reasons,  and  f  
additional  reasons  identified  in  the  industry  and  
labor  respondents’  brief in  opposition,  the  petitions  
f  certiorari  should  be  denied.  or  a  writ  of  

I.  THERE  IS  NO  CIRCUIT  SPLIT,  AND  THE  WAIVER  

AND  UNTIMELINESS  ARGUMENTS  CHALLENGE  

FACTBOUND APPLICATION OF SETTLED LAW.  

1.  Where,  as  here,  a  lower  court’s  opinion  neither  
creates  nor  deepens  a  split  of authority  on  an  
important  point  of federal  law,  a  certiorari  petition  
will  occasionally  succeed  by  showing  that  the  lower  
court  “decided  an  important  question  of federal  law  
that  has  not  been,  but  should  be,  settled  by  this  
Court.”  SUP.  CT.  or  a  writ  R.  10(c).  But  “[a]  petition  f  
of certiorari  is  rarely  granted  when  the  asserted  
error  consists  of erroneous  f  indings  or  the  actual  f  
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misapplication  of a  properly  stated  rule  of law.”  Id.  

R.  10.  

The  petitioners  do  not  contend  that  the  court  of  
appeals  misstated  the  settled  law  that  governs  their  
threshold  issues  regarding  waiver  and  untimeliness.  
Rather,  they  assert  that  the  court  misapplied  the  
properly  stated  rules  of law  that  govern  those  issues.  
EPA  Pet.  12-14,  18-21;  ALA  Pet.  16-20,  30-31.  That  
assertion  only  undermines  their  request  for  
certiorari.  

2.  The  petitioners’  arguments  on  the  merits  fare  
no  better.  As  the  industry  and  labor  respondents  
explain  in  their  brief in  opposition,  the  petitioners’  
waiver  argument  f  or  a  variety  of  Andails  f  reasons.  
as  explained  below,  the  petitioners’  untimeliness  
argument  fails  not  only  because  it  mischaracterizes  
the  relief that  the  upwind  States  requested  and  
obtained  in  the  D.C.  Circuit,  but  also  because  it  
overlooks  key  portions  of the  record.  

a.  In  the  court  of  irst  issueappeals,  the  States’  f  
asked  whether  EPA  exceeded  its  authority  in  the  
Transport  Rule  by  imposing  FIPs  to  implement  
section-7410(a)(2)(D)(i)(I)  obligations  that  EPA  had  
not  previously  defined.  State  &  Local  Petitioners’  CA  
Br.  2  (CADC  Doc.  1364206).  The  petitioners’  
untimeliness  argument  depends  on  the  notion  that  
the  States  were  actually  asking  something  di  ferent:  
whether,  in  separate  f  ore  theinal  actions  taken  bef  
Transport  Rule  was  promulgated,  EPA  improperly  
(1)  f  ailed  to  submit  SIPsound  that  some  States  had  f  
addressing  their  interstate-transport  obligations  
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under  the  program  in  place  before  the  Transport  
Rule’s  promulgation  and  (2)  disapproved  SIPs  that  
other  States  had  adopted  to  meet  those  preexisting  
obligations.  EPA  Pet.  12-14;  ALA  Pet.  30-31;  accord  

Pet.  App.  70a-82a  (Rogers,  J.,  dissenting);  see  42  
U.S.C.  §  7410(c)(1)(A)  (B).  

The  petitioners’  argument  fails  because,  in  this  
proceeding,  the  States  did  not  challenge,  and  the  
court  of appeals  did  not  invalidate,  any  EPA  action  
that  predated  the  Transport  Rule.  Rather,  the  court  
of appeals  invalidated  the  Transport  Rule’s  
simultaneous  identif  the  States  regulated  ication  of  
under  that  rule,  def  those  States’  section-inition  of  
7410(a)(2)(D)(i)(I)  obligations,  and  imposition  of FIPs  
to  implement  the  new  requirements.  Pet.  App.  42a-
61a.  The  also  specif  court  ically  addressed  and  
rejected  the  untimeliness  argument  that  the  
petitioners  now  advance.  Id.  at  61a-62a  n.34.  

The  issue  here  is  not,  and  has  never  been,  
whether  42  U.S.C.  §  7410(c)  authorizes  EPA  to  issue  
FIPs  if States  fail  to  submit  approvable  section-
7410(a)(2)(D)(i)(I)  SIPs.  Nor  is  it  whether  the  earlier  
findings  of failure  and  SIP  disapprovals  that  the  
petitioners  ref  were  proper  under  erence  the  
standards  applicable  bef  the  Transport  Rule’s  ore  
promulgation.  Rather,  the  issue  is  what  type  of FIP  
EPA  was  authorized  to  issue,  and  the  answer  is  a  
FIP  implementing  only  the  requirements  of those  
earlier  programs,  not  a  FIP  implementing  the  
Transport  Rule’s  new  requirements.  See  State  &  
Local  Petitioners’  CA  Br.  2,  20-31  (CADC  Doc.  
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1364206);  State  &  Local  Petitioners’  CA  Reply  Br.  2-
10  (CADC  Doc.  1364210).  

The  Transport  Rule’s  rulemaking  docket  was  the  
first  and  only  place  to  comment  on  whether  EPA  
could  bypass  the  SIP  process  and  impose  FIPs  for  a  
wholly  new  multi-state  program  at  the  same  time  it  
def  covered  section-7410(a)(2)(D)(i)(I)ined  States’  
obligations  under  that  program.  In  comments,  
several  parties  urged  EPA  to  adhere  to  the  statute  
and  implement  the  program  through  SIPs.  See,  e.g.,  
Ohio  EPA,  Comments  on  Proposed  Transport  Rule  
11  (Oct.  1,  2010)  (D.C.  Circuit  Joint  Appendix  (CADC  
Doc.  1363545  (“CAJA”))  1241);  Utility  Air  Regulatory  
Group,  Comments  on  Proposed  Transport  Rule  23-24  
(Oct.  1,  2010)  (CAJA  1019-20)  (“UARG  Cmts.”).  But  
EPA  rejected  those  comments  and  elected  to  adopt  a  
f  rule  both  creating  the  new  program  andinal  
simultaneously  implementing  it  through  FIPs.  76  
Fed.  Reg.  at  48,208.  

Only  after  EPA  rejected,  through  promulgation  of  
the  f  Transport  itself theinal  Rule  ,  SIP-related  
comments  f  in  underlying  rulemakingiled  the  
proceeding  could  the  respondents  challenge  EPA’s  
decision  to  promulgate  Transport  Rule  FIPs;  the  
issue  could  not  have  been  resolved  in  challenges  to  
EPA’s  earlier  SIP  disapprovals  and  f  ofindings  
f  under  programs.  Although  theailure  earlier  
disapprovals  ref  theerenced  “proposed  Transport  
Rule,”  e.g.,  76  Fed.  Reg.  43,143,  43,144  (July  20,  
2011),  the  f  ailure  did  not,  see,  e.g.,  75  Fed.indings  o  f  
Reg.  32,673  (June  9,  2010),  and  none  of those  earlier  
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15  

actions  discussed  the  debate  about  EPA’s  FIP  
authority  that  would  remain  unresolved  until  the  
Transport  Rule  was  finalized.  

Judicial  review  of those  earlier  actions  would  
have  required  the  court  of appeals  to  assume  that  
EPA,  in  the  final  Transport  Rule,  would  impose  FIPs  
for  each  covered  State  and,  in  so  doing,  reject  the  
numerous  comments  urging  EPA  to  respect  the  
statutorily  mandated  SIP  process.  Because  those  
comments  aligned  with  binding  precedent,  the  D.C.  
Circuit  would  also  have  had  to  assume  that  EPA  
would  violate  the  law.  See,  e.g.,  Vir  v.  EPA,  108  ginia  

F.3d  1397,  1406-10  (D.C.  Cir.  1997);  Michigan,  213  
F.3d  at  687-88.  

In  any  event,  the  court  of appeals’  precedent  on  
standing  and  ripeness  would  not  have  allowed  the  
respondents  to  challenge  EPA’s  earlier  actions  based  
on  speculation  about  the  content  of a  future  rule.  
See,  e.g.,  Clean  Air Implementation  Project  v.  EPA,  
150  F.3d  1200,  1205-07  (D.C.  Cir.  1998);  La.  Envtl.  

Action  Networ  owner  k  v.  Br  ,  87  F.3d  1379,  1383-85  
(D.C.  Cir.  1996).  That  observation  is  especially  
pertinent  here  because  the  subset  of States  subject  to  
the  Transport  Rule  changed  between  the  rule’s  
proposal  and  finalization.  Compare  76  Fed.  Reg.  at  
48,212-14  with  75  Fed.  Reg.  45,210,  45,215  (Aug.  2,  
2010).  

The  industry  and  labor  respondents  likewise  
could  not  have  challenged  the  Transport  Rule’s  
unlawf  the  SIP  process  until  the  ul  circumvention  of  
f  But  those  respondents  inal  rule  was  promulgated.  
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did  su  fer  harm  by  being  cut  out  of the  process.  See  

42  U.S.C.  §  7410(a)(1)  (providing  orf  reasonable  
notice  and  public  hearings  bef  a  SIP);ore  adoption  of  
id.  §  7410(l)  (same,  f  And  like  theor  SIP  revisions).  
States,  the  industry  and  labor  respondents  properly  
raised  this  issue  in  their  challenge  to  the  Transport  
Rule.  See,  e.g.,  Industry  &  Labor  Petitioners’  CA  Br.  
17  n.6  (CADC  Doc.  1357526);  Petitioner  GenOn’s  
Nonbinding  Statement  of Issues  to  be  Raised  in  CA  2  
(CADC  Doc.  1335597);  UARG  Cmts.  

Despite  Judge  Rogers’s  suggestions  in  dissent,  
Pet.  App.  70a-71a,  adjudication  of the  respondents’  
challenge  to  the  Transport  Rule’s  FIP-before-SIP  
approach  did  not  ignore  or  alter  the  jurisdictional  
character  of 42  U.S.C.  §  7607(b)(1)  and  similar  
provisions  specif  judicial  review.ying  the  timing  of  
The  court  of appeals  merely  applied  the  law  to  the  
particular  f  of this  case,  in  which  EPAacts  
simultaneously  determined  which  States  would  be  
subject  to  a  new  section-7410(a)(2)(D)(i)(I)  rule,  
quantif  their  icant  contributions,  andied  signif  
imposed  FIPs  to  abate  those  contributions.  Id.  at  4a,  
42a-43a,  48a-49a,  55a-57a,  61a  n.34.  

b.  Regardless,  even  assuming  the  petitioners  and  
Judge  Rogers  are  correct  that  some  of the  States  
f eited  their  challenge  to  the  Transport  Rule’s  FIP-orf  
bef  ailing  to  challenge  EPA’sore-SIP  approach  by  f  
pre-Transport  Rule  indings  ailure  andf  of f  
disapprovals  with  respect  to  the  2006  24-hour  PM2.5  

NAAQS,  see  id.  at  71a-74a  (Rogers,  J.,  dissenting),  
their  argument  does  not  reach  several  other  States  
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17  

covered  by  the  Transport  Rule  for  the  1997  NAAQS.  
Before  the  Transport  Rule  was  promulgated,  EPA  
took  no  final  action  on  Texas’s  interstate-transport  
SIP  revision  as  to  the  1997  NAAQS,  and  it  approved  

eight  other  States’  submissions.  E.g.,  72  Fed.  Reg.  
55,659,  55,659  (Oct.  1,  2007).  

For  those  eight  States,  the  first  1997-NAAQS  SIP  
disappr  ,ovals  came  through  the  Transport  Rule  itself  
in  the  form  of purported  “corrections”  under  42  
U.S.C.  §  7410(k)(6)  that  were  not  even  noticed  for  
public  comment.  See  76  Fed.  Reg.  at  48,219-20;  Pet.  
App.  48a-49a  &  n.29;  cf.  EPA  Pet.  6  (erroneously  
stating  that  all  of the  SIP  disapprovals  were  made  
“in  separate  administrative  proceedings”).  Although  
the  Transport  Rule  asserted  that  Nor  olina’s  th  Car  

invalidation  of CAIR  automatically  nullified  EPA’s  
prior  approvals  of those  States’  SIPs,  76  Fed.  Reg.  at  
48,219,  the  agency’s  own  actions  belie  that  assertion.  
EPA  continued  to  approve  CAIR  SIPs  after North  

Car  E.g.,  74  Fed.  Reg.  53,167,  olina  was  decided.  
53,167  (Oct.  16,  2009).  That  is  how  EPA  found  itself  
in  the  awkward  position  that  precipitated  its  
unlawf  section  7410(k)(6).  ul  use  of  

There  could  be  no  question  that  a  petition  for  
review  of the  Transport  Rule  was  the  first  vehicle  
any  of the  States  subject  to  this  treatment  had  to  
challenge  the  rule’s  simultaneous  def  their  inition  of  
significant  contributions  and  its  retroactive  
disapproval  of their  SIPs  with  respect  to  the  1997  
NAAQS.  Like  Judge  Rogers  below,  the  petitioners  do  
not  argue  otherwise.  Indeed,  they  f  even  ail  to  
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18  

mention  this  conspicuous  gap  in  their  untimeliness  
argument,  let  alone  the  D.C.  Circuit’s  skepticism  
about  EPA’s  use  of section  7410(k)(6)  to  “correct”  the  
earlier  SIP  approvals.  See  Pet.  App.  49a  n.29.  

And  because,  under  the  Transport  Rule,  States’  
section-7410(a)(2)(D)(i)(I)  obligations  are  intertwined  
with,  and  contingent  upon,  other  States’  obligations  
for  both  the  1997  and  2006  NAAQS,  see,  e.g.,  id.  at  
11a-19a;  EPA  Pet.  8-9,  22-23,  the  Transport  Rule’s  
FIPs  are  not  severable.  See  Nor  olina,  531th  Car  

F.3d  at  929  (noting  that  the  components  of CAIR,  
another  regional  section-7410(a)(2)(D)(i)(I)  program,  
“must  stand  or  f  For  that  reason,  asall  together”).  
long  as  even  one  party  properly  presented  a  
challenge  to  its  Transport  Rule  FIP  and  here,  
several  parties  did  so  even  under  the  petitioners’  
logic  the  FIP-bef  oreore-SIP  issue  was  properly  bef  
the  court  of appeals.  

3.  Finally,  it  is  well  settled  that  “federal  courts  
may  not  ‘decide  questions  that  cannot  a  fect  the  
rights  of litigants  in  the  case  before  them.’”  Chafin  v.  

Chafin,  133  S.  Ct.  1017,  1023  (2013)  (quoting  Lewis  

v.  Cont’l  Bank  Corp.,  494  U.S.  472,  477  (1990)).  For  
that  reason,  if the  Court  agrees  with  the  petitioners’  
two  threshold  assertions,  it  would  be  unable  to  reach  
the  additional  issues  the  petitions  present.  The  
Court’s  work  would  instead  be  limited  to  error  
correction  on  actbound  issues  in  a  case  with  af  
detailed  and  voluminous  record  a  unction  wellf  
“outside  the  mainstream  of the  Court’s  functions.”  E.  
GRESSMAN  ET  AL.,  SUPREME  COURT  PRACTICE  
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19  

§  5.12(c)(3),  at  351  (9th  ed.  2007).  Accordingly,  the  
portions  of the  petitions  that  question  whether  the  
court  of appeals  correctly  applied  the  CAA’s  settled  
rules  regarding  administrative  exhaustion  and  the  
timing  of judicial  review  are  obstacles  to  review  of  
the  other  issues  that  the  petitioners  claim  warrant  a  
grant  of certiorari.  

II.  ON  THE  MERITS,  THE  D.C.  CIRCUIT’S  ANALYSIS  

COMPORTS  WITH  THIS  COURT’S  PRECEDENT,  
THE STATUTORY TEXT, AND EPA’S ADMISSIONS.  

In  rejecting  the  Transport  Rule’s  imposition  of  
FIPs  bef  or  SIPs,  the  court  of  ore  allowing  f  appeals  
accurately  observed  that  States  could  not  know  
whether  they  would  be  included  in  a  newly  proposed  
regional  program  and,  if they  were,  what  their  
significant  contributions  to  downwind  States  would  
be,  until  EPA  revealed  the  final  rule  resolving  those  
issues.  Pet.  App.  8a-9a.  The  court  explained  how  
the  CAA’s  overarching  provisions  governing  the  
balance  of state  and  f  ic  ederal  responsibility,  its  specif  
provisions  governing  SIPs  and  FIPs,  and  this  Court’s  
precedent  construing  those  provisions  precluded  the  
Transport  Rule’s  approach.  Id.  at  42a-61a.  For  
several  reasons,  the  petitioners’  challenges  to  that  
reasoning  fail.  

1.  This  Court  has  repeatedly  confirmed  the  
cooperative  federalism  at  the  heart  of the  CAA.  As  
noted  in  Train,  

[t]he  [CAA]  gives  [EPA]  no  authority  to  
question  the  wisdom  of a  State’s  choices  of  
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20  

emission  limitations  if they  are  part  of a  
[SIP]  which  satisf  [42  ies  the  standards  of  
U.S.C.  §  7410(a)(2)],  and  [EPA]  may  devise  
and  promulgate  a  specif  its  own  ic  [FIP]  of  
only  if a  State  fails  to  submit  [a  SIP]  which  
satisfies  those  standards.  [42  U.S.C.  
§  7410(c)].  

421  U.S.  at  79;  see  also  Whitman  v.  Am.  Trucking  

Ass’ns,  531  U.S.  457,  470  (2001)  (“It  is  to  the  States  
that  the  CAA  assigns  initial  and  primary  
responsibility  for  deciding  what  emissions  reductions  
will  be  required  f  See  42  U.S.C.  rom  which  sources.  
§§  7407(a),  7410  (giving  States  the  duty  of developing  
[SIPs]).”);  Union  Elec.  Co.  v.  EPA,  427  U.S.  246,  269  
(1976)  (“Congress  plainly  left  with  the  States,  so  long  
as  the  [NAAQS]  were  met,  the  power  to  determine  
which  sources  would  be  burdened  by  regulation  and  
to  what  extent.”);  accor  ginia,  108  F.3d  at  1406-d  Vir  

10.  

The  petitioners  do  not  challenge  that  precedent.  
Rather,  they  claim  that  the  Transport  Rule  States  
could  have,  and  should  have,  predicted  the  
obligations  that  EPA  would  inedef  through  
legislative  rulemaking  for  each  of the  States  
ultimately  covered  by  its  latest  section-
7410(a)(2)(D)(i)(I)  regional  program  and  that  the  
covered  States’  failure  to  do  so  in  SIPs  required  EPA  
to  promulgate  the  Transport  Rule’s  FIPs.  E.g.,  EPA  
Pet.  15-16.  But  as  explained  below,  both  the  
statutory  text  and  EPA’s  admissions  outside  of this  
litigation  defeat  that  claim.  
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21  

2.  The  problems  with  the  petitioners’  statutory  
construction  begin  with  the  CAA’s  def  ainition  of  
FIP.  The  statute  def  ill  all  or  ines  a  FIP  as  a  plan  to  “f  
a  portion  of a  gap  or  otherwise  correct  all  or  a  portion  
of an  inadequacy  in  a  [SIP].”  42  U.S.C.  §  7602(y);  see  

also  H.R.  REP.  101-490,  pt.  1,  at  219  (1990)  
(reflecting  that  a  FIP  ocuses  exclusively  on  f a  
“deficiency”  in  implementing  an  EPA  rule  that  a  
State  has  “f  For  that  reason,  ail[ed]  to  correct”).  
EPA’s  FIP  authority  cannot  exceed  a  State’s  SIP  
obligation.  

That  f  aces  in  the  CAA  undamental  point  resurf  
provision  governing  EPA’s  FIP  power:  

(1)  [EPA]  shall  promulgate  a  [FIP]  at  any  
time  within  2  years  after  [EPA]  

(A)  f  ailed  to  inds  that  a  State  has  f  
make  a  required  submission  .  .  .  or  

(B)  disapproves  a  [SIP]  submission  in  
whole  or  in  part,  

unless  the  State  corrects  the  deficiency,  
and  [EPA]  approves  the  plan  or  plan  
revision,  bef  [EPA]  promulgates  such  ore  
[FIP].  

42  U.S.C.  §  7410(c).  

As  the  court  of appeals  explained,  this  provision  
creates  a  ederal  backstop  if  ail  to  “f  the  States  f  
submit  adequate  SIPs.”  Pet.  App.  47a.  Section  
7410(c)  comes  into  play  only  if a  State  fails  to  meet  
its  initial  obligation  to  submit  an  adequate  SIP  
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22  

under  section  7410(a),  and  a  State  cannot  fail  to  
meet  an  obligation  that  EPA  has  not  yet  defined.  See  

id.  at  46a-48a,  50a-51a;  see  also  id.  at  53a-55a  
(explaining  why  this  reading  of section  7410(a)  and  
(c),  in  contrast  to  EPA’s,  comports  with  both  the  text  
and  structure  of the  CAA).  

For  that  reason,  and  contrary  to  the  petitioners’  
reasoning,  see,  e.g.,  id.  at  75a-76a,  80a-82a  (Rogers,  
J.,  dissenting),  the  only  SIP  submissions  “required”  
under  section  7410(c)(1)(A)  are  ones  for  which  EPA  
has  disclosed  the  requirements,  and  EPA  cannot  
properly  “disapprove[]”  a  SIP  under  section  
7410(c)(1)(B)  unless  the  SIP  contains  a  deficiency  
that  a  State  could  have  identified  and  avoided  on  its  
own.  The  court  of  ocused  on  appeals  accordingly  f  
whether  the  section-7410(a)(2)(D)(i)(I)  obligations  
that  the  Transport  Rule  attempted  to  implement  
were  among  those  that  States  were  “required”  to  
satisf  Id.  at  y  in  pre-Transport  Rule  submissions.  
47a.  And  because  EPA  def  or  ined  those  obligations  f  
the  first  time  in  the  Transport  Rule,  in  accordance  
with  the  D.C.  Circuit’s  earlier  order  to  redo  the  
necessary  analysis  “f  the  ground  up,”  th  rom  Nor  

Carolina,  531  F.3d  at  929,  they  could  not  have  been  
“required,”  42  U.S.C.  §  7410(c)(1)(A),  orebef  the  
Transport  Rule  was  promulgated.  

Section  7410(k)(5),  the  SIP-call  provision,  allows  
the  process  to  work  as  intended  in  this  context.  See  

Pet.  App.  47a.  When  EPA  concludes  through  
legislative  rulemaking  that  a  State’s  emissions  are  
making  a  ied  icant  contribution  to  quantif  signif  



Oldham; 0448




      

     


        

       

       


         

    

       


         

     


       

        


   


        

      


         

        


      

         

      


        

         


         

       


       

          


       

      


     

     


23  

downwind  nonattainment,  it  is  concluding  that  the  
State’s  existing  SIP  is  “substantially  inadequate”  
under  the  new  rule’s  analysis.  42  U.S.C.  §  
7410(k)(5);  see,  e.g.,  76  Fed.  Reg.  at  48,219  
(Transport  Rule  finding  that  CAIR  SIPs  “were  not  
adequate  to  satisfy  .  .  .  the  statutory  mandate  of  
section  [74]10(a)(2)(D)(i)(I)”).  Section  7410(k)(5)  
explains  that,  in  this  scenario,  EPA  “shall  require  
the  State  to  revise  the  [SIP]  as  necessary”  to  address  
its  newly  def  icant  contribution,  determine  ined  signif  
which  sources  in  the  State  must  control  emissions  
and  to  what  extent,  and  establish  a  schedule  for  
implementing  the  new  requirements.  

Section  7410(k)(5)’s  mandate  applies  to  all  of the  
States  that  were  unlawfully  subjected  to  Transport  
Rule  FIPs.  With  respect  to  some  of those  States,  
EPA  attempted  to  avoid  that  mandate  through  use  of  
section  7410(k)(6),  which  allows  EPA  to  correct  
“error[s]”  in  past  f  76  Fed.  Reg.  at  inal  actions.  
48,219-20.  Accordingly,  EPA’s  assertion  that,  for  
each  of the  States  covered  by  the  Transport  Rule’s  
FIPs,  EPA  had  either  made  a  finding  of failure  to  
submit  a  SIP  or  disapproved  the  SIP  that  the  State  
had  submitted,  EPA  Pet.  15,  not  only  erroneously  
assumes  that  those  earlier  actions  cleared  the  way  
f  the  Transport  Rule’s  FIPs.  It  also  ignores  or  some  of  
EPA’s  unlawf  the  States  that  had  ul  treatment  of  
submitted  SIPs  that  EPA  oved  and  then  appr  

retroactively  disappr  use  section  oved  through  of  
7410(k)(6)  in  the  Transport  Rule  itself.  
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24  

That  omission  is  no  mere  oversight.  Both  the  
States’  prior  ing  and  the  of appeals’  brief  court  
opinion  questioned  the  Transport  Rule’s  use  of  
section  7410(k)(6).  See,  e.g.,  Pet.  App.  49a  n.29.  EPA  
simply  has  no  valid  response.  If EPA  could  avoid  
section  7410(k)(5)  by  deeming  its  prior  approval  of a  
CAIR  SIP  an  “error”  capable  of correction  on  the  
same  day  a  FIP  issues,  section  7410(k)(5)  would  be  
superfluous.  EPA  could  always  unlock  its  FIP  power  
by  invalidating  any  of its  own  prior  SIP  approvals,  
thereby  removing  any  role  even  for  States  that  had,  
according  to  EPA  itself,  done  everything  that  EPA  
asked  them  to  do.  

The  petitioners’  failure  to  mention  the  Transport  
Rule’s  use  of section  7410(k)(6)  also  undermines  
EPA’s  central  argument  about  the  circumstances  
under  which  section  7410(c)  requires  imposition  of a  
FIP.  EPA  does  not  assert  that,  under  the  CAA’s  
system  of  cooperative  ederalism,  may  f  it  
simultaneously  disapprove  a  SIP  that  it  had  
previously  approved  and  impose  a  FIP  to  correct  the  
newly  identif  iciency”  or  “inadequacy.”  ied  “def  42  
U.S.C.  §§  7410(c)(1),  7602(y).  Rather,  based  on  its  
prior  f  of ailure  disapprovals,  indings  f  and  EPA  
attempts  to  show  (albeit  erroneously)  that  it  followed  
the  statute’s  proper  order  of operations.  EPA  Pet.  
15.  

But  if EPA  were  to  acknowledge  the  Transport  
Rule’s  use  of section  7410(k)(6)  to  correct  “errors”  
that  materialized  only  upon  promulgation  of the  final  
Transport  Rule,  it  would  either  have  to  (1)  concede  
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25  

that  the  rule  impermissibly  imposed  FIPs  before  
giving  several  of the  covered  States  a  chance  to  
submit  SIPs  addressing  newly  identif  iciencies  ied  def  
or  (2)  make  the  untenable  assertion  that  the  statute  
authorizes  that  approach.  Either  way,  its  argument  
could  not  sustain  the  integrated,  nonseverable  
Transport  Rule.  

Finally,  to  the  extent  the  petitioners  fault  the  
court  of appeals  f  as  or  construing  the  statute  a  
whole,  EPA  Pet.  16;  see  Pet.  App.  54a  (noting  the  
“contextual  and  structural  factors”  supporting  the  
court  of appeals’  analysis),  they  overlook  not  only  the  
general  principle  that  supports  the  court  of appeals’  
approach,  see,  e.g.,  Rober  vs.,  Inc.,ts  v.  Sea  Land  Ser  

132  S.  Ct.  1350,  1357  (2012),  but  also  this  Court’s  
specif  that  principle  when  construing  ic  application  of  
the  CAA.  Tr  For  all  of  ain,  421  U.S.  at  78.  these  
reasons,  the  court  of appeals’  statutory  analysis  is  
correct,  and  the  petitioners’  analysis  is  atallyf  
flawed.  

3.  a.  Outside  of this  litigation,  EPA  has  reflected  
its  understanding  of the  constraints  on  its  FIP  
authority  in  the  context  of regional  section-
7410(a)(2)(D)(i)(I)  rulemaking.  See,  e.g.,  Pet.  App.  
51a.  Those  admissions  f  undermine  urther  the  
petitioners’  present  claims.  

In  support  of the  dissenting  opinion’s  statutory  
construction,  the  petitioners  contend  that  the  court  
of appeals’  reasoning  is  based  on  a  flawed  analogy  
between  the  act  of promulgating  a  NAAQS  and  the  
act  of def  States’  ining  a  newly  selected  group  of  
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26  

significant  contributions.  ALA  Pet.  31;  accord  NY  
Br.  in  Support  of Cert.  11.  But  the  analogy  is  EPA’s  
own.  In  the  NOx  SIP  Call,  EPA  explained  that  

[d]etermining  the  overall  level  of air  
pollutants  allowed  to  be  emitted  in  a  State  
[included  in  a  section-7410(a)(2)(D)(i)(I)  
multi-state  program]  is  comparable  to  
determining  overall  standards  of air  
quality  [i.e.,  NAAQS],  which  the  courts  
have  recognized  as  EPA’s  responsibility,  
and  is  distinguishable  f  determining  rom  
the  particular  mix  of controls  among  
individual  sources  to  attain  those  
standards,  which  the  caselaw  identifies  as  
a  State  responsibility.  

63  Fed.  Reg.  at  57,369;  see  id.  at  57,370  (finding  it  
“necessary”  for  EPA  “to  establish  the  [States’]  overall  
emissions  levels”  under  section  7410(a)(2)(D)(i)(I)).  
As  previously  noted,  the  States  covered  by  the  NOx  

SIP  Call  were  given  12  months  to  prepare  SIPs  after  
EPA  placed  them  in  the  program  and  defined  their  
signif  a  period  icant  contributions,  see  id.  at  57,451  
that  gave  them  “real  choice”  in  deciding  how  to  
achieve  the  required  reductions.  Michigan,  213  F.3d  
at  688;  see  Pet.  App.  56a-57a.  

Similarly,  CAIR  gave  the  States  included  in  that  
program  18  months  to  implement  emissions  budgets  
through  SIPs,  and  EPA  assured  the  States  that  its  
FIPs  would  not  interfere  with  the  SIP  process.  See  70  
Fed.  Reg.  at  25,263;  71  Fed.  Reg.  at  25,330-31;  Pet.  
App.  57a.  And  af  ined  the  covered  ter  EPA  had  def  
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27  

States’  obligations  under  section  7410(a)(2)(D)(i)(I)  in  
the  NOx  SIP  Call  and  CAIR,  the  States  performed  
their  function  under  section  7410,  developing  SIPs  to  
address  those  obligations.  See,  e.g.,  74  Fed.  Reg.  
65,446,  65,446  (Dec.  10,  2009);  66  Fed.  Reg.  27,459,  
27,459  (May  17,  2001).  

It  was  the  Transport  Rule,  not  the  court  of  
appeals’  opinion,  that  departed  from  the  core  CAA  
requirements  that  EPA  acknowledged  and  followed  
in  those  two  prior  rules.  In  allowing  no  time  between  
EPA’s  decision  to  include  States  in  the  Transport  
Rule  and  the  issuance  of FIPs  to  implement  their  
newly  defined  obligations,  76  Fed.  Reg.  at  48,208,  
48,219-20,  the  rule  made  it  impossible  orf  the  
covered  States  to  ormulate  and  adopt  SIPs  f  as  
contemplated  by  section  7410.  See  Pet.  App.  48a-
55a.  And  contrary  to  the  petitioners’  argument,  EPA  
Pet.  15-16;  d  Pet.  App.  88a  (Rogers,  accor  J.,  
dissenting);  NY  Br.  in  Support  of Cert.  9,  the  court  of  
appeals’  opinion  did  not  relieve  States  of their  
section-7410  duties.  As  ref  in  the  EPA  lected  
guidance  documents  that  the  court  of appeals  cited,  
Pet.  App.  50a  n.30,  58a-59a  n.33,  section  7410(a)(1)  
did  require  States  to  submit  SIPs  addressing  their  
section-7410(a)(2)  obligations  independent  of the  
regional-transport  obligations  that  EPA  def  or  ined  f  
the  f  See  77  Fed.  irst  time  in  the  Transport  Rule.  
Reg.  46,361,  46,362-63  &  n.7  (Aug.  3,  2012).  

Like  EPA’s  guidance  documents,  the  court  of  
appeals  recognized  that  the  States  could  not  go  
f  and  y  emissions-reduction  urther,  specif  precise  
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requirements  for  in-state  sources,  until  EPA  told  
them  which  States  were  covered  by  the  Transport  
Rule  and  what  overall  reductions  were  required.  As  
EPA  has  explained,  while  a  “detailed  and  
substantive”  section-7410(a)(2)(D)(i)(I)  SIP  
submission  may  be  possible  

when  existing  data  and  analyses  already  
provide  the  requisite  information[,  i]n  other  
instances,  the  submission  may  be  more  
preliminary  and  simplified,  as  when  there  
is  currently  icient  ormation  toinsu  f  inf  
support  a  determination  that  there  are  
interstate  transport  impacts,  or when  other  

later r  y  actions  ar  eregulator  e  pr equisites  to  

making  such  a  mination.deter  

EPA,  Guidance  or  Implementation  Planf  State  
Submissions  to  Meet  Current  Outstanding  
Obligations  Under  Section  110(a)(2)(D)(i)  for  the  8-
Hour  Ozone  and  PM2.5  National  Ambient  Air  Quality  
Standards  3  (Aug.  15,  2006)  (emphasis  added);  
accord  Pet.  App.  50a-51a.  

The  petitioners’  reference  to  what  States  that  
were  not  part  of a  regional  program  could  do,  e.g.,  
EPA  Pet.  17-18;  see  Pet.  App.  89a-90a  (Rogers,  J.,  
dissenting)  (quoting  CA  Tr.  of Oral  Arg.  61),  is  
irrelevant  to  States  that  were  included  in  such  a  
program.  See  infr  And  any  assertiona  pp.  29-33.  
that  the  court  of appeals’  opinion  disturbs  the  Act’s  
system  of cooperative  f  seeederalism,  NY  Br.  in  
Support  ofCert.  8-9,  is  not  credible.  States  that  have  
made  the  policy  decision  to  impose  no  greater  
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burdens  on  in-state  sources  than  those  EPA  will  
mandate  can  control  in-state  sources  in  the  first  
instance,  id.  at  13,  only  after  they  know  the  overall  
reductions  EPA  will  require.  

The  court  of appeals  thus  confirmed  that  EPA  
need  do  nothing  more  than  perform  its  initial,  and  
essential,  role  in  the  section-7410  process  just  as  
EPA  did  in  both  the  NOx  SIP  Call  and  CAIR.  
Importantly,  EPA  has  recently  and  repeatedly  
acknowledged  that  quantif  icantying  States’  signif  
contributions  is  something  only  it  can  do.  E.g.,  77  
Fed.  Reg.  at  46,363  &  n.7  (EPA’s  confirmation  that  
section  7410(a)(2)(D)(i)  “contains  numerous  terms  
that  require  substantial  rulemaking  by  EPA  in  order  
to  determine  such  basic  points  as  what  constitutes  
significant  contribution”)  (quoted  in  Pet.  App.  51a-
52a,  notwithstanding  EPA’s  contrary  suggestion,  see  

EPA  Pet.  17);  see  also  EPA  Pet.  12  (describing  
“significant  contribution”  as  an  “ambiguous  term”);  
Pet.  App.  50a  (observing  that  a  State’s  section-
7410(a)(2)(D)(i)(I)  obligation  remains  “nebulous  and  
unknown”  until  EPA  def  it).  Neither  theines  
petitioners  nor  the  dissenting  opinion  o  f  anyers  
response  to  this  point,  which  confirms  that  the  court  
of appeals’  understanding  of EPA’s  and  the  States’  
respective  roles  under  section  7410(a)(2)(D)(i)(I)  
matches  the  view  that  EPA  has  consistently  taken  
outside  of this  litigation.  

b.  Despite  EPA’s  admissions,  the  petitioners  now  
assert  that  States  covered  by  a  new  regional  section-
7410(a)(2)(D)(i)(I)  program  such  as  the  Transport  
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Rule  need  not  await  EPA’s  identif  the  ication  of  
covered  States  and  its  definition  of their  significant  
contributions  because  States  can  perform  those  tasks  
themselves.  E.g.,  EPA  Pet.  17-18;  ALA  Pet.  32-33;  
accor  89a-90a  J.,  dissenting).  That  d  (Rogers,  
assertion  f  or  several  reasons.  ails  f  

First  of all,  and  as  already  noted,  Nor  olina  th  Car  

required  EPA  to  revisit  the  criteria  for  determining  
States’  signif  contributions  and  other  icant  key  
elements  of CAIR  and  to  create  an  entirely  new  
multi-state  program.  531  F.3d  at  929.  Whether  a  
State’s  SIP  addressing  section  7410(a)(2)(D)(i)(I)  
would  require  any  emissions  reductions  at  all  would  
depend  on  whether  the  State  would  or  would  not  be  
part  of the  new  Transport  Rule  region.  See,  e.g.,  76  
Fed.  Reg.  2,853,  2,856-58  (Jan.  18,  2011)  (reflecting  
that  Delaware’s  SIP  would  be  approved  if Delaware  
was  ultimately  excluded  from  the  Transport  Rule  
program,  see  ALA  Pet.  32;  NY  Br.  in  Support  of Cert.  
14,  and  that  the  exact  same  SIP  would  be  
disapproved,  and  a  Transport  Rule  FIP  imposed,  if  
Delaware  was  ultimately  included  in  the  program).  

EPA,  however,  did  not  determine  which  States  
would  be  part  of the  Transport  Rule  region  until  the  
f  was  The  proposed  rule  inal  rule  promulgated.  
reflected  that  Connecticut,  Delaware,  Massachusetts,  
Oklahoma,  and  the  District  of Columbia  would  be  
covered  by  the  final  rule,  even  though  none  was,  and  
that  Texas  would  be  excluded  f  inal  rule’s  rom  the  f  
annual  PM2.5  program,  even  though  it  was  ultimately  
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31  

included  in  that  program.  Compare  76  Fed.  Reg.  at  
48,212-14  with  75  Fed.  Reg.  at  45,215.  

And  as  to  their  substantive  emissions-reduction  
obligations,  States  could  do  all  the  measurements,  
calculations,  and  predictions  they  wanted  before  the  
Transport  Rule  was  promulgated,  but  only  EPA’s  

measurements,  calculations,  and  predictions  
announced  in  the  f  rule  ormed  what  inal  inf  
reductions,  if any,  were  required  in  any  particular  
State.  Again,  if a  State  was  outside  of the  program,  
EPA  approved  its  SIP  without  reductions;  if a  State  
was  covered  by  the  program,  EPA  disapproved  its  
SIP  and  imposed  the  Transport  Rule’s  reduction  
obligations.  See,  e.g.,  76  Fed.  Reg.  53,638,  53,638  
(Aug.  29,  2011)  (final  Delaware  approval);  76  Fed.  
Reg.  at  43,143  (final  Kansas  disapproval).  

For  a  regional  section-7410(a)(2)(D)(i)(I)  program,  
EPA’s  complex  emissions-transport  modeling  relies  
on  numerous  evolving  input  assumptions,  many  of  
which  require  subjective  judgment  that  can  alter  the  
final  output.  See  76  Fed.  Reg.  at  48,263  (introducing  
an  unproposed  “emissions  leakage”  theory  under  
which  EPA’s  determination  of whether  some  States  
had  significant  contributions  to  ozone  nonattainment  
depended  on  predictions  about  how  other  States  
would  react  they  were  covered  by  the  inal  if  f  
Transport  Rule);  Calpine  Br.  in  Support  of Cert.  26-
28;  see  also  EPA  Primary  Response  to  Comments  on  
the  Proposed  Transport  Rule,  EPA-HQ-OAR-2009-
0491-4513,  at  470  (June  2011)  (CAJA  1779)  
(reflecting  that  “EPA  made  numerous  updates  and  
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corrections  to  its  significant  contribution  analysis”  
between  the  proposed  and  f  theinal  versions  of  
Transport  Rule).  Indeed,  EPA  made  additional  
revisions  to  the  Transport  Rule  nearly  ten  months  
after its  promulgation.  77  Fed.  Reg.  34,830  (June  12,  
2012).  

Moreover,  even  assuming  States  could  track  the  
moving  target  of EPA’s  emissions  modeling,  they  
would  still  be  unable  to  ensure  that  their  own  
calculations  of required  reductions  would  match  
EPA’s  because  EPA’s  analysis  ultimately  turned  on  
subjective  policy  judgments  regarding  cost-
e f  See  76  Fed.  Reg.  at  48,248;  Pet.  App.ectiveness.  
15a-18a.  In  defining  the  required  reductions  in  the  
Transport  Rule,  EPA  developed  “cost  curves,”  or  
estimates  of the  amounts  of reductions  available  at  
certain  cost  thresholds.  76  Fed.  Reg.  at  48,248.  It  
then  estimated  the  e  f  erent  cost-per-tonect,  at  di  f  
levels  on  its  cost  curves,  that  the  contributing  States’  
“combined  reductions”  would  have  on  downwind  air  
quality  and  identif  icant  cost  thresholds,”  oried  “signif  
“point[s]  along  the  cost  curves  where  a  noticeable  
change  occurred  in  downwind  air  quality.”  Id.  at  
48,249.  So  to  accurately  determine  their  reduction  
obligations,  the  covered  States  would  have  had  to  
guess  not  only  what  EPA’s  cost  curves  would  look  
like,  but  also  what  changes  on  those  curves  would  be  
most  “noticeable”  to  EPA.  

The  complexity  of the  linkages  between  emissions  
from  an  upwind  State  and  nonattainment  in  
downwind  States  that  the  petitioners  mention,  EPA  
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Pet.  8,  22,  only  further  decreases  the  likelihood  of  
matching  EPA’s  analysis.  And  because  downwind  
States  are  also  required  to  control  their  own  
emissions,  see  76  Fed.  Reg.  at  48,252,  and  may  
voluntarily  choose  to  impose  stricter  controls  than  
EPA  requires,  upwind  States  would  also  have  to  
make  accurate  guesses  about  what  controls  those  
downwind  States  would  implement.  

The  combination  of all  of these  variables  and  the  
discretionary  nature  of EPA’s  consideration  of them  
belie  any  claim  that  States  could  anticipate  EPA’s  
final  rulemaking  judgments.  The  court  of appeals  
therefore  correctly  recognized  that  States  could  not  
know  whether,  or  what,  section-7410(a)(2)(D)(i)(I)  
reductions  would  have  to  be  provided  for  in  SIPs  
until  EPA  decided  whether  they  were  in  or  out  of its  
multi-state  program  and,  if they  were  in,  what  their  
specif  See  Pet.  App.ic  reduction  obligations  were.  
50a-61a.  

III. UNDER  THE  D.C.  CIRCUIT’S  OPINION,  EPA CAN  

STILL  IMPLEMENT  THE  STATUTE,  AND  THE  

CLAIMS OF HEALTH IMPACT ARE EXAGGERATED.  

The  petitioners  attempt  to  bolster  the  importance  
of this  case  by  arguing  that  the  court  of appeals’  
decision  will  make  EPA’s  task  of developing  section-
7410(a)(2)(D)(i)(I)  regional  programs  more  di  ficult  
and  that  denying  the  petitions  will  negatively  a  fect  
public  health.  E.g.,  EPA  Pet.  11,  28-32;  ALA  Pet.  3-
4;  NY  Br.  in  Support  of Cert.  15-19.  Each  of those  
arguments  is  flawed.  
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1.  On  the  first  point,  EPA  does  not  assert  that  
f  operations  isollowing  the  statute’s  proper  order  of  
impossible  in  this  context.  See  EPA  Pet.  28-29;  
accor  Cert.  15,  18.  ter  all,d  NY  Br.  in  Support  of  Af  
both  the  NOx  SIP  Call  and  CAIR  reflect  that  EPA  
can  honor  the  CAA’s  ederalismcooperative-f  
structure  when  promulgating  regional  rules  under  
section  7410(a)(2)(D)(i)(I).  

EPA  nonetheless  claims  that  meeting  NAAQS  
attainment  deadlines  has  now  become  more  di  ficult  
or  even  “could[,]  in  some  cases[,]  [be]  impossible.”  
EPA  Pet.  12,  16-17,  29-30.  That  assertion  overlooks  
a  point  that  the  industry  and  labor  respondents’  brief  
in  opposition  highlights:  most  downwind  areas  
identified  in  the  Transport  Rule  as  nonattainment  
areas  or  areas  with  maintenance  problems  are  
already  in  attainment  under  CAIR  and  other  
emissions-reduction  programs.  Moreover,  to  the  
extent  that  inability  to  meet  attainment  deadlines  as  
a  result  of interstate  transport  remains  a  problem,  it  
is  a  problem  of EPA’s  own  creation,  resulting  from  
the  agency’s  unprecedented  embrace  of  an  
unlawf  its  FIP  power.  Finally,ully  aggressive  view  of  
at  this  stage,  the  potential  inability  to  meet  NAAQS  
attainment  deadlines  would  not  be  resolved  even  if  
the  Court  granted  review  and  reversed  the  court  of  
appeals’  judgment  based  on  the  subset  of challenges  
to  the  Transport  Rule  at  issue  here.  

All  along,  EPA  has  had  a  duty  to  perform  its  task  
under  the  CAA’s  system  of cooperative  federalism  in  
a  timely  manner,  so  that  the  rest  of the  process  could  
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unf  iculty  ofold  on  time.  And  the  di  f  complying  with  
a  statute  does  not  license  an  agency  to  violate  it.  If  
EPA  is  dissatisf  itsied  with  the  current  state  of  
section-7410(a)(2)(D)(i)(I)  program,  it  can  either  
formulate  a  new  regional  program  under  that  
provision  or  seek  to  advance  its  regulatory  objectives  
through  one  of the  other  tools  that  the  CAA  provides.  
If EPA  believes  that  the  Act’s  cooperative-federalism  
structure  would  unduly  hinder  either  of those  
approaches,  its  proper  audience  is  Congress,  not  the  
Court.  

2.  The  petitioners’  health  claims  are  based  on  a  
f talse  premise:  that  the  Transport  Rule’s  vacatur  lef  
interstate  transport  of air  pollution  unregulated.  
See,  e.g.,  EPA  Pet.  31  (citing  health  data  based  on  
that  premise);  ALA  Pet.  11  (same).  But  as  explained  
in  the  industry  and  labor  respondents’  brief in  
opposition,  the  court  of appeals’  judgment  leaves  
CAIR  in  ect,  see  Pet.  App.  64a,  and  thee f  
combination  of CAIR  and  other  measures  to  improve  
air  quality  has  resulted  in  widespread  NAAQS  
attainment.  Once  again,  EPA  is  the  one  empowered  
to  build  upon  the  health  benef  CAIR  to  theits  of  
extent  necessary  and  appropriate  under  the  CAA  by  
taking  swif  action  def  States’t  to  ine  section-
7410(a)(2)(D)(i)(I)  obligations  in  a  manner  consistent  
with  the  statutory  framework,  so  that  States  can  
meet  their  obligations  to  satisfy  any  requirements  
EPA  lawfully  sets.  
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IV.  ALTERNATIVE  GROUNDS  TO  AFFIRM  MAKE  THIS  

CASE  A  POOR  CANDIDATE  FOR  FURTHER  

REVIEW.  

Further  review  is  unwarranted  even  assuming  
the  petitioners’  statutory  analysis  is  correct  because  
the  court  of appeals’  judgment  is  subject  to  
a  f  on  grounds.  The  mostirmance  alternative  
prominent  of these  is  the  court’s  express  rejection  of  
EPA’s  erroneous  view  of its  authority  under  section  
7410(a)(2)(D)(i)(I).  Pet.  App.  3a-4a,  21a-41a  (holding  
that  EPA’s  implementation  of  section  
7410(a)(2)(D)(i)(I)  was  flawed  in  three  independent  
respects).  Both  the  upwind  States  and  the  industry  
and  labor  respondents  asserted  that  the  Transport  
Rule  was  invalid  for  that  reason  alone,  State  &  Local  
Petitioners’  CA  Br.  31-37  (CADC  Doc.  1364206);  
Industry  &  Labor  Petitioners’  CA  Br.  19-26  (CADC  
Doc.  1357526),  and  the  upwind  States  support  the  
industry  and  labor  respondents’  brief in  opposition  
addressing  that  issue  here.  

But  there  are  several  other  grounds  supporting  
the  court  of appeals’  judgment  that  were  asserted  
below  but  not  reached,  and  a  prevailing  party  is  “free  
to  defend  its  judgment  on  any  ground  properly  raised  
below  whether  or  not  that  ground  was  relied  upon,  
rejected,  or  even  considered  by  the  District  Court  or  
the  Court  ofAppeals.”  Washington  v.  Yakima  Indian  

Nation,  439  U.S.  463,  476  n.20  (1979).  Two  grounds  
addressed  in  the  upwind  States’  briefs  to  the  court  of  
appeals  fall  into  that  category.  
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1.  First,  the  Transport  Rule  attempted  to  follow  
North  Car  mandate  to  giveolina’s  independent  
meaning  to  “interfere  with  maintenance”  in  section  
7410(a)(2)(D)(i)(I).  531  F.3d  at  909-10,  929;  76  Fed.  
Reg.  at  48,227-28;  see  Pet.  App.  40a  n.25.  But  the  
only  di  f  icant-contributionerence  between  its  signif  
and  interf  methodologies  involved  theerence  
identif  downwind  air-quality  monitors.  Seeication  of  
76  Fed.  Reg.  at  48,211,  48,233-36  (explaining  how  
EPA  labeled  monitors  “nonattainment”  or  
“maintenance”  based  solely  on  its  emissions  
projections  for  each  three-year  period  in  2003-2007).  

The  Transport  Rule’s  ultimate  emissions-
reduction  methodology  was  the  same  f  bothor  
nonattainment  and  maintenance  monitors.  Id.  at  
48,236.  For  each,  EPA  used  modeling  to  identify  
States  whose  maximum  downwind  contributions  
exceeded  an  “insignificance”  threshold  of 1%  of the  
relevant  NAAQS,  then  imposed  emissions  budgets  
ref  terlecting  the  amount  those  States  could  emit  af  
imposing  cost-e  fective  controls.  Id.  at  48,246-64.  In  
failing  to  draw  any  true  distinction  between  
“contribute  signif  to  nonattainment”  andicantly  
“interfere  with  maintenance,”  42  U.S.C.  
§  7410(a)(2)(D)(i)(I),  EPA  violated  both  the  statutory  
text  and  Nor  olina,  and  the  rule  is  invalid  fth  Car  or  
that  reason  alone.  

2.  EPA  also  violated  the  CAA’s  notice-and-
comment  requirements,  42  U.S.C.  §  7607(d),  by  
promulgating  a  f  arinal  Transport  Rule  that  was  f  
f a  e  atrom  “logical  outgrowth,”  Long  Island  Car  
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Home,  Ltd.  v.  Coke,  551  U.S.  158,  174  (2007);  Small  

Refiner Lead  Phase-Down  Task  Force  v.  EPA,  705  
F.2d  506,  547  (D.C.  Cir.  1983),  of the  version  of the  
rule  it  proposed.  For  example,  the  final  rule  “linked”  
States  to  erent  downwind  areas,monitors  in  di  f  
compare,  e.g.,  76  Fed.  Reg.  at  48,241-44,  48,246  
(Tables  V.D  2-3,  5-6,  8-9)  with  75  Fed.  Reg.  at  
45,257-70  (Tables  IV.C  14-21),  reduced  individual  
States’  proposed  emissions  budgets  by  as  much  as  
50%,  compare,  e.g.,  76  Fed.  Reg.  at  48,269-70  (Tables  
VI.F  1-3)  with  75  Fed.  Reg.  at  45,291  (Tables  IV.E.  
1-2),  and  reversed  the  proposed  rule’s  conclusion  that  
Texas  would  be  excluded  from  the  Transport  Rule’s  
annual  SO2  and  NOx  Comparprograms.  e  76  Fed.  
Reg.  at  48,269  with  75  Fed.  Reg.  at  45,215-16,  
45,282-84.  

Had  EPA  provided  adequate  notice,  the  States  
and  other  interested  parties  would  have  submitted  
comments  that  would  have  required  alteration  of the  
f  icant  respects.inal  rule  in  several  signif  For  that  
additional  reason,  the  rule  would  remain  invalid  
even  if the  petitioners  prevailed  on  the  issues  they  
present  here.  
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CONCLUSION  

The  petitions  f  certiorari  should  be  or  a  writ  of  
denied.  

Respectfully  submitted.  

GREG  ABBOTT  

Attorney  General  ofTexas  

DANIEL  T.  HODGE  

First  Assistant  
Attorney  General  

[additional  counsel  
listed  on  inside  cover]  

May  2013  

JONATHAN  F.  MITCHELL  

Solicitor  General  

BILL  DAVIS  

Assistant  Solicitor  General  
Counsel  ofRecord  

OFFICE  OF  THE  

ATTORNEY  GENERAL  

P.O.  Box  12548  (MC  059)  
Austin,  Texas  78711-2548  
Bill.Davis@  

texasattorneygeneral.gov  
(512)  936-1700  

https://texasattorneygeneral.gov


Andy Oldham 

From: Andy Oldham 

Sent: Friday, July 07, 2017 4:40 PM 

To: Berry, Jonathan (OLP) 

Subject: Re: Radio interviews 

(b)(5) 

On Fri, Jul 7, 2017 at 3:30 PM, Berry, Jonathan (OLP) <Jonathan.Berry@usdoj.gov> wrote: 

Roger-thanks. 

From: Andy Oldham [mailto (b) (6) 

Sent: Fri day, July 7, 2017 4:30 PM 
To: Berry, Jonathan (OLP} <jberry@imd.usdoj.gov> 
Subjed:: Re: Radio interviews 

(b) (5) ... 
On Fri, Jul 7, 2017 at 3:20 PM, Berry, Jonathan {OLP) <Jonathan.Berry@usdoj.gov> wrote: 

1) (b) (5) 

2) (b) (5) 

From: Andy Oldham [mailt ■ (b)(6) 

Sent: Friday, July 7, 2017 4:18 PM 
To: Berry, Jonathan {OLP} <jberry@jmd.usdoj.gov> 
Subjed:: Re: Radio interviews 

On 1, (b) (5) 

On 2, (b)(5) 
"Oldham;·0455 

mailto:jberry@jmd.usdoj.gov
mailto:Jonathan.Berry@usdoj.gov
mailto:jberry@imd.usdoj.gov
mailto:Jonathan.Berry@usdoj.gov


(b) (5) 

? 

On Fri, Jul 7, 2017 at 3:01 PM, Berry, Jonathan (OLP) <Jonathan.Berry@usdoj.gov> wrote: 

(b) (5) 1) 

2) (b) (5) 

Thanks! 

Jonathan Berry 

Office of Legal Policy 

U.S. Department of Justice 

950 Pennsylvania Ave, N.W., Rm 4244 

Washington, DC 20530 

work: {202) 514--2160 l cell: (b)(6) 
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Andy Oldham 

From: Andy Oldham 

Sent: Tuesday, July 11, 2017 5:54 PM 

To: Berry, Jonathan (OLP) 

Subject: Re: Latest draft 

That looks great. Thank you again. 

On Tue, Jul 11, 2017 at 2:35 PM Berry, Jonathan {OLP) <Jonathan.Berry@usdoj.gov> wrote: 

From: Andy Oldham (mailto (b)(6) 

Sent: Tuesday, July 11, 2017 5:32 PM 

To: Berry, Jonathan {OLP) <jberry@imd.usdoj.gov> 
Subjert: Re: Latest draft 

Yes of course. I will do that this evening/night. (b) (5) 

Thanks again Jon. 

Andy 

On Tue, Jul 11, 2017 at 2:18 PM, Berry, Jonathan (OLP) <Jonathan.Berry@usdoj.gov> wrote: 

Andy, (b) (5) 

Jonathan Berry 

Office of Legal Policy 
Oldham; 0467 
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mailto:Jonathan.Berry@usdoj.gov


U.S. Department of Justice 

950 Pennsylvania Ave, N.W., Rm 4244 

Washington, DC 20530 

work: (202} 514-2160 I cell: (b)(6) 
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