U. S. Department of Justice

Office of the Solicitor General

Soliciter General Washington, D.C, 20530

October 31, 2017

The Honorable Mitch MecConnell
Majority Leader

United States Senate

Washington, D.C. 20510

Re:  United States v. James Marvin Reed, No. 15-188 (D.D.C,, filed July 27, 2017)
Dear Mr. Leader:

Consistent with 28 U.S.C. 530D, I write to call your attention to the above-referenced
decision of the United States District Court for the District of Columbia. A copy of the decision
is enclosed,

The decision addressed the constitutionality of 18 U.S.C. 2423(¢) as applied to a United
States citizen who resides in a foreign country and engages in noncommercial sexual conduct
with his minor daughter. Section 2423(c) provides that “[a]ny United States citizen * * * who
travels in foreign commerce or resides, either temporarily or permanently, in a foreign country,
and engages in any illicit sexual conduct with another person” shall be punished by a fine or not
more than 30 years of imprisonment. “Illicit sexual conduct” is defined to include both
commercial and non-commercial sex acts with a minor, 18 U.S.C. 2423(f)(1) and (£)(2).

In 2000, President Clinton signed the Optional Protocol to the United Nations
Convention on the Rights of the Child on the Sale of Children, Child Prostitution, and Child
Pornography (Optional Protocol), and the Senate ratified it in 2002. The purpose of the Optional
Protocol is to encourage the signatory nations to combat the sale of children, child prostitution,
and child pornography. Article 3 of the Optional Protocol requires each nation to ensure, at a
minimum, that those sexual-exploitation offenses are prohibited under its criminal laws, whether
committed domestically or transnationally.

The defendant in this case is a United States citizen who has primarily lived in the
Philippines since 1998, but has made several short trips back to the United States. The
indictment alleges that in 2007, he flew to the Philippines from Minnesota, engaged in sexual
intercourse with a minor, took nude photographs, and paid her. It also alleges that in 2016, while
residing in the Philippines, the defendant sexually assaulted his four-year-old daughter. Based
on that conduct, a federal grand jury in the District of Columbia returned a superseding
indictment charging the defendant with traveling in foreign commerce and engaging in illicit
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sexual conduct, in violation of 18 U.8.C. 2423(c); and residing, temporarily or permanently, in a
foreign country and engaging in illicit sexual conduct, in violation of 18 U.S.C. 2423(c).

The district court dismissed count two of the indictment, which relates to the 2016
conduct. Applying the Supreme Court’s interstate commerce cases, the court concluded that
Section 2423(c), as applied to defendant’s sexual assault of his minor daughter while he was
residing in the Philippines, exceeded Congress’s authority under the Foreign Commerce Clause.
The court reasoned that the conduct was “noneconomic, violent criminal conduct”; that there is
no “express jurisdictional element” connecting Section 2423(c) to foreign commerce as applied
to the facts of this case; and that “Congress made no factual findings showing that
noncommercial sexual violence committed by Americans residing abroad against children,
generally, or biologically related children, in particular, has a substantial effect on commerce,”
Slip op. at 28-29. The court rejected the government’s link between the defendant’s
noncommercial conduct and the international market in child trafficking and sex tourism as too
attenuated. Id at29. The court stated that it would reach the same conclusion even if it were to
apply a “modified Interstate Commerce Clause framework” and “[r]elax[] the required nexus
between commerce and the activity being regulated” to analyze Congress’s power unider the
Foreign Commerce Clause, as the government had contended was appropriate. Id. at 32.

The district court further rejected the government’s argument that the court should uphold -
Section 2423(c) as an exercise of Congress’s authority under the Necessary and Proper Clause to
pass legislation imiplementing the Optional Protocol. The court reasoned that Section 2423(c), as
applied to the facts of this case, is not necessary to implement the Optional Protocol because it
criminalizes local activity that is noncommercial in nature and disconnected from any broader
commercial market.- Slip op. 39. The court further reasoned that the statute as applied isnota
proper exercise of Congress’s authority because it either caused the treaty to reach a topic which
the President himself could not have negotiated (a domestic matter of another country) or
allowed Congress to reserve for itself power to expand the treaty’s scope beyond what the
President had negotiated. Id. at 40-42.

The district court rej ected the defendant’s challenges to count one of the indictment. To .
eliminate any dispute over venue for that count, however, see slip op. 43-46, and in light of the
district court’s dismissal of count two, the United States successfully moved to dismiss count one
without prejudice and refiled that charge in the District of Minnesota, which has the strongest
connection to the defendant’s 2007 conduct.

The Department of Justice has defended the constltutmnahty of 18 U.S.C. 2423 (c) as
apphed to the “residence” prong of Section 2423(c), including in the district court in this case.
Nevertheless, the Child Exploitation and Obscenity Section (CEOS) of the Criminal Division of
the Department of Justice has advised me that further efforts to reinstate and then- prosecute the
dismissed Section 2423(c) count will not have substantial practical benefit in this case and,
therefore, that an appeal of the district court’s decision is not warranted, for several reasons.
First, the remaining count, brought under Section 2423(c), carries the same sentence (up to 30
years of imprisonment) as the dismissed count. CEOS is confident in the prospects for
conviction under the remaining 2423(c) count and, therefore, the defendant may receive the same
sentence he would have received had the government proceeded on both counts. Second, even if
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the Department succeeded on appeal of the dismissed count, CEOS informs me that it is doubiful
that it would pursue the dismissed count on remand. The remammg Section 2423(c) count,
which relates to allegations about the defendant’s 2007 conduct, is currently scheduled for trial
on February 6, 2018. In that trial, CEOS will seek permission for the defendant’s daughter to
testify about the defendant’s alleged 2016 conduct pursuant to Federal Rule of Evidence 404(b),
which permits introduction of evidence of the defendant’s “other acts” in certain circumstances.
Even if the Department succeeded in reinstating the dismissed count, prosecuting it would
- require the Department to present the testimony of the now-six-year-old alleged victim a second
time. Needless to say, CEOS does not think it makes sense to impose that stress on a young
child twice, particularly if a second conviction would result in a sentence that would run
concurrently to the first. Third, whether the victim would testify a second time (or testify at all)
would be solely up to her, as CEOS has no subpoena authority over her (or any corroborating
~witnesses).

Our opening brief in the court of appeals would be due on November 22,2017, Please let
me know if we can be of further assistance in this matter. A

Sincerely,

Noel J. Francisco
Soli¢itdr General

Enclosure
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Office of the Solicitor General

Solicitor General Washington, D.C, 20530

October 31, 2017

The Honorable Paul D. Ryan
Speaker

U.S. House of Representatives
Washington, D.C. 20515

Re:  United States v. James Marvin Reed, No. 15-1 88_ .(D.D.C;, filed July 27, 2017)
Dear Mr, Speaker:

Consistent with 28 U.S.C. 530D, I write to call your attention to the above-referenced
decision of the United States District Court for the District of Columbia. A copy of the decision
is enclosed.

The decision addressed the constitutionality of 18 U.S.C. 2423(c) as applied to a United
States citizen who resides in a foreign country and engages in noncommercial sexual conduct
with his minor daughter. Section 2423(c) provides that “[a]ny United States citizen * * * who
travels in foreign commerce or resides, either temporarily or permanently, in a foreign country,
and engages in any illicit sexual conduct with another person” shall be punished by a fine or not
more than 30 years of imprisonment. “Illicit sexual conduct” is defined to include both
commercial and non-commercial sex acts with a minor. 18 U.S.C 2423(f)(1) and ()(2).

In 2000, President Clinton signed the Optlonal Protocol to the United Nations
Convention on the Rights of the Child on the Sale of Children, Child Prostitution, and Child
Pornography (Optional Protocol), and the Senate ratified it in 2002. The purpose of the Optional
Protocol is to encourage the signatory nations to combat the sale of children, child prostitution,
and child porography. Article 3 of the Optional Protocol requires each nation to ensure, at a
minimum, that those sexual-exploitation offenses are prohibited under its criminal laws, whether
committed domestically or transnatlonally

The defendant in this case is a United States citizen who has primarily hved in the
Philippines since 1998, but has made several short trips back to the United States. The
indictment alleges that in 2007, he flew to the Philippines from Minnesota, engaged in sexual
intercourse with a minor, fook nude photographs, and paid her. It also alleges that in 2016, while
residing in the Philippines, the defendant sexually assaulted his four-year-old daughter. Based
on that conduct, a federal grand jury in the District of Columbia returned a superseding
indictment charging the defendant with traveling in foreign commerce and engaging in illicit
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sexual conduct, in violation of 18 U.S.C. 2423(c); and residing, temporarily or permanently, ina
forelgn country and engaging in illicit sexual conduct, in v101at10n of 18 U.S.C. 2423(c).

The district court d1smissed count two of the mdwtment which relates to the 2016
conduct. Applying the Supreme Court’s interstate commerce cases, the court concluded that
Section 2423(c), as applied to defendant’s sexual assault of his minor daughter while he was
residing in the Philippines, exceeded Congress’s authority under the Foreign Commerce Clause.
The court reasoned that the conduet was “noneconomic, violent criminal conduct”; that there is
no “express jurisdictional element” connecting Section 2423(c) to foreign commerce as applied
to the facts of this case; and that “Congress made no factual findings showing that
noncommercial sexual violence committed by Americans residing abroad against children,
generally, or biologically related children, in particular, has a substantial effect on commerce.”
Slip op. at 28-29. The court rejected the government’s link between the defendant’s
noncommetcial conduct and the international market in child trafficking and sex tourism as too
attenuated. Id at 29. The court stated that it would reach the same conclusion even if it were to
apply a “modified Interstate Commerce Clause framework” and “[r]elax[] the required nexus
between commerce and the activity being regulated” to analyze Congress’s power under the
Foreign Commerce Clause, as the government had contended was appropriate. Id. at 32

The district court further rejected the government’s argument that the court should uphold

. Section 2423(c) as an exercise of Congress’s authority under the Necessary and Proper Clause to
pass legislation implementing the Optional Protocol. The court reasoned that Section 2423(c), as
applied to the facts of this case, is not necessary to implement the Optional Protocol because it
criminalizes local activity that is noncommercial in nature and disconnected from any broader
commercial market, Slip op. 39. The court further reasoned that the statute as applied is not a
proper exercise of Congress’s authority because it either caused the treaty to reach a topic which
the President himself could not have negotiated (a domestic matter of another country) or '
allowed Congress to reserve for itself power to expand the treaty’s scope beyond What the
President had negotlated Id. at 40-42.

The district court rejected the defendant’s challenges to count one of the indictment. To
eliminate any dispute over venue for that count, however, see slip.op. 43-46, and in light of the
district court’s dismissal of count two, the United States successfully moved to dismiss count one
without prejudice and refiled that charge in the District of Minnesota, which has the strongest
connection to the defendant’s 2007 conduct.

The Department of Justice has defended the constitutionality of 18 U.S.C. 2423(c) as
applied to the “residence” prong of Section 2423(c), including in the district court in this case.
Nevertheless, the Child Exploitation and Obscenity Section (CEOS) of the Criminal Division of
the Department of Justice has advised me that further efforts to reinstate and then prosecute the
dismissed Section 2423(c) count will not have substantial practical benefit in this case and,

* therefore, that an appeal of the district court’s decision is not warranted, for several reasons.

First, the remaining count, brought under Section 2423(c), carries the same sentence (up 16 30
years of imprisonment) as the dismissed count. CEOS is confident in the prospects for
conviction under the remaining 2423(c) count and, therefore, the defendant may receive the same
sentence he would have received had the government proceeded on both counts. Second, even if .
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the Department succeeded on appeal of the dismissed count, CEOS informs me that it is doubtful
that it would pursue the dismissed count on remand. The remaining Section 2423(c) count,
-which relates to allegations about the defendant’s 2007 conduct, is currently scheduled for trial
on February 6, 2018. In that trial, CEOS will seek permission for the defendant’s daughter to
testify about the defendant’s alleged 2016 conduct pursuant to Federal Rule of Evidence 404(b),
which permits introduction of evidence of the defendant’s “other acts” in certain circumstances. .
Even if the Department succeeded in reinstating the dismissed count, prosecuting it would
require the Department to present the testimony of the now-six-year-old alleged victim a second
time, Needless to say, CEOS does not think it makes sense to impose that stress on a young
child twice, particularly if a second conviction would result in a sentence that would run
concurrently to the first. Third, whether the victim would testify a second time (or testify at all)
would be solely up to her, as CEOS has no subpoena authorlty over her (or any corroborating
witnesses).

Our opening brief in the court of appeals would be due on November 22, 2017. Please let
me know if we can be of further assistance in this matter.

Sincerely,

Solicitgr General

Enclosure




1. S. Department of Justice

Qffice of the Solicitor General

Solicitor General Washington, D.C. 20530

October 31, 2017

The Honorable Kevin McCarthy
Majority Leader

U.S. House of Representatives
Washington, D.C, 20515

Re:  United States v. James Marvin Reed, No. 15-188 (D.D.C,, filed Tuly 27, 2017)
Dear Mr. Leader:

Consistent with 28 U.S.C. 530D, I write to call your attention to the above-referenced
decision of the United States District Court for the District of Columbia. A copy of the decision
is enclosed.

The decision addressed the constitutionality of 18 U.S.C. 2423(c) as applied to a United
States citizen who resides in a foreign country and engages in noncommercial sexual conduct
with his minor daughter, Section 2423(c) provides that “[a]ny United States citizen * * * who
travels in foreign commerce or resides, cither temporarily or permanently, in a foreign country,
and engages in any illicit sexual conduct with another person” shall be punished by a fine or not
more than 30 years of imprisoniment. “Tllicit sexual conduct” is defined to include both
commerecial and non-commercial sex acts with a minor, 18 U.S.C. 2423(£)(1) and ()(2).

In 2000, Presideni Clinton signed the Optional Protocol to the United Nations
Convention on the Rights of the Child on the Sale of Children, Child Prostitution, and Child
Pornography (Optional Protocol), and the Senate ratified it in 2002. The purpose of the Optional
Protocol is to encourage the signatory nations to combat the sale of children, child prostitution,
and child pornography. Article 3 of the Optional Protocol requires cach nation to ensure, at a
mininum, that those sexual-exploitation offenses are prohibited under its criminal laws, whether
committed domestically or transnationally.

The defendant in this case is a United States citizen who has primarily lived in the
Philippines since 1998, but has made several short trips back to the United States. The
indictment alleges that in 2007, he flew to the Philippines from Minnesota, engaged in sexual
intercourse with a minor, took nude photographs, and paid her. Tt also alleges that in.2016, while
residing in the Philippines, the defendant sexually assaulted his four-year-old daughter. Based
on that conduct, a federal grand jury in the District of Columbia returned a superseding
indictment charging the defendant with traveling in foreign commerce and engaging in illicit
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sexual conduct, in violation of 18 U.S,C. 2423(c); and residing, temporarily or permanently, in a
foreign country and engaging in illicit sexual conduct, in violation of 18 U.S.C. 2423 (c).

" The district court dismissed count two of the indictment; which relates to the 2016 -
conduct, Applying the Supreme Court’s interstate commerce cases, the court concluded that
Section 2423(c), as applied to defendant’s sexual assault of his-minor daughter while he was
residing in the Philippines, exceeded Congress’s authority under the Foreign Commerce Clause.
The court reasoned that the conduct was “noneconomic, violent criminal conduct”; that there is
no “express jurisdictional element” connecting Section 2423(c) to foreign commerce as applied
to the facts of this case; and that “Congress made no factual findings showing that
noncommercial sexual violence committed by Americans residing abroad against children,
generally, or biologically related children, in particular, has a substantial effect on commerce,”
Slip op. at 28-29. The court rejected the government’s link between the defendant’s
" noncommercial conduct and the international market in child trafficking and sex tourism as too
attenuated. Id. at 29. The court stated that it would reach the same conclusion even if it were to
apply a “modified Interstate Commerce Clause framework” and “[r]elax[] the required nexus
between commerce and the activity being regulated” to analyze Congress’s power under the .
Foreign Commerce Clause, as the government had contended was appropriate. Id at32.

The district court further rejected the government’s argument that the court should uphold
Section 2423(c) as an exetcise of Congress’s authority under the Necessary and Proper Clause to
pass legislation implementing the Optional Protocol. The court reasoned that Section 2423(c), as
applied to the facts of this case, is not necessary to implement the Optional Protocol because it
criminalizes local activity that is noncommercial in nature and disconnected from any broader
commercial market. Slip op. 39. The court further reasoned that the statute as applied isnota
proper exercise of Congress’s authority because it either caused the treaty to reach a topic which
the President himself could not have negotiated (a domestic matter of another country) or
allowed Congress to reserve for itself power to expand the treaty’s scope beyond what the
President had negotiated. Id. at 40-42.

The district court rejected the defendant’s challenges to count one of the indictment. To
eliminate any dispute over venue for that count, however, see slip op. 43-46, and in light of the
district court’s dismissal of count two, the United States successfully moved to dismiss count one
without prejudice and refiled that charge in the District of Minnesota, which has the strongest
connection to the defendant’s 2007 conduct. '

‘ The Department of Justice has defended the constitutionality of 18 U.8.C. 2423(c) as
applied to the “residence” prong of Section 2423(c), including in the district court in this case.
Nevertheless, the Child Exploitation and Obscenity Section (CEOS) of the Criminal Division of
the Department of Justice has advised me that further efforts to reinstate and then prosecute the
dismissed Section 2423(c) count will not have substantial practical benefit in this case and,
therefore, that an appeal of the district court’s decision is not warranted, for several reasons.
First, the remaining count, brought under Section 2423(c), carries the same sentence (up to 30
years of imprisonment) as the dismissed count. CEOS is confident in the prospects for _
conviction unider the remaining 2423(c) count and, therefore, the defendant may receive the same
sentence he would have réceived had the government proceeded on both counts. Second, even if
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the Department succeeded on appeal of the dismissed count, CEOS informs me that it is doubtful
that it would pursue the dismissed count on remand. The remaining Section 2423(c) count,
which relates to allegations about the defendant’s 2007 conduct, is currently scheduled for trial
oni February 6, 2018, In that trial, CEOS will seek permission for the defendant’s daughter to
testify about the defendant’s alleged 2016 conduct pursuant to Federal Rule of Evidence 404(b),
which permits introduction of evidence of the defendant’s “other acts” in certain circumstances.
Even if the Department succeeded in reinstating the dismissed count, prosecuting it would
require the Department to present the testimony of the now-six-year-old alleged victim a second
time. Needless to say, CEOS does not think it makes sense to impose that stress on a young
child twice, particularly if a second conviction would result in a sentence that would run
concurrently to the first, Third, whether the victim would testify a second time (or testify at all)
would be solely up to her, as CEOS has no subpoena authority over her (or any corroborating
witnesses). '

Our opening brief in the court of appeals would be due on November 22, 2017. Please let
me know if we can be of further assistance in this matter. :

Enclosure




U. S. Department of Justice

Office of the Solicitor General

Soliciter General Washington, D.C. 20530

October 31, 2017

The Honorable Nancy Pelosi
Minority Leader

U.S. House of Representatives
Washington, D.C. 20515

Re:  United States v, James Marvin Reed, No. 15-188 (D.D.C., filed July 27, 2017)
Dear Madam Leader:

Consistent with 28 U.S.C. 530D, I write to call your attention to the above-referenced
decision of the United States District Court for the District of Columbia. A copy of the decision
is enclosed. : '

The decision addressed the constitutionality of 18 U.S.C. 2423(c) as applied to a United
States citizen who resides in a foreign country and engages in noncommercial sexual conduct
with his minor daughter. Section 2423(c) provides that “[a]ny United States citizen ** * who
travels in foreign commerce or resides, either temporarily or permanently, in a foreign country,
and engages in any illicit sexual conduct with another person” shall be punished by a fine or not
more than 30 years of imprisonment. “Illicit sexual conduct” is defined to include both
commercial and non-commercial sex acts with a minor. 18 U.S.C. 2423(£)(1) and (£)(2).

In 2000, President Clinton signed the Optional Protocol to the United Nations
Convention on the Rights of the Child on the Sale of Children, Child Prostitution, and Child
Pornography (Optional Protocol), and the Senate ratified it in 2002. The purpose of the Optional
Protocol is to encourage the signatory nations to combat the sale of children, child prostitution,
and child pornography. Article 3 of the Optional Protocol requires each nation to ensure, at a
minimum, that those sexual-exploitation offenses are prohibited under its criminal laws, whether
committed domestically or transnationally.

The defendant in this case is a United States citizen who has primarily lived in the
Philippines since 1998, but has made several short trips back to the United States. The
indictment alleges that in 2007, he flew to the Philippines from Minnesota, engaged in sexual
intercourse with a minor, took nude photographs, and paid her. It also alleges that in 2016, while
residing in the Philippines, the defendant sexually assaulted his four-year-old daughter. Based
on that conduct, a federal grand jury in the District of Columbia returned a superseding
indictment charging the defendant with traveling in foreign commerce and engaging in illicit
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sexual conduct, in violation of 18 U.S.C. 2423(c); and residing, temporarily or permanently, in a
foreign country and engaging in illicit sexual conduct, in violation of 18 U.S.C. 2423(c).

The disttict court dismissed count two of the indictment, which relates to the 2016
conduct. Applying the Supreme Court’s interstate commerce cases, the court concluded that
Section 2423(c), as applied to defendant’s sexual assault of his minor daughter while he was
residing in the Philippines, exceeded Congress’s authority under the Foreign Commerce Clause.
The court reasoned that the conduct was “rioneconomic, violent criminal conduct”; that there is
no “express jurisdictional element” connecting Section 2423(c) to foreign commerce as applied
to the facts of this case; and that “Congress made no factual findings showing that
noncommercial sexual violence committed by Americans residing abroad against children,
generally, or biologically related children, in particular, has a substantial effect on commerce.”
Slip op. at 28-29. The court rejected the government’s link between the defendant’s-
noncommercial conduct and the international market in child trafficking and sex tourism as too
attenuated. Id. at 29. The court stated that it would reach the same conclusion even if it were to
apply a “modified Interstate Commerce Clause framework” and “[r]elax}] the required nexus
between commerce and the activity being regulated” to analyze Congress’s power under the
~ Foreign Commerce Clause, as the government had contended was appropriate. Id. at 32.

 The district court further rejected the government’s argument that the court should uphold
Section 2423(c) as an exercise of Congress’s authority under the Necessary and Proper Clause to
pass legislation implementing the Optional Protocol. The court reasoned that Section 2423(c), as
applied to the facts of this case, is not necessary to implement the Optional Protocol because it
criminalizes local activity that is noncommercial in nature and disconnected from any broader
commercial market. Slip op. 39. The court further reasoned that the statute as applied isnot a
proper exercise of Congress’s authority because it either caused the treaty to reach a topic which
the President himself could not have negotiated (a domestic matter of another country) or
~ allowed Congress to reserve for itself power to expand the treaty’s scope beyond what the

- President had negotiated. Id. at 40-42. '

The district court rejected the defendant’s challenges to count one of the indictment. To
eliminate any dispute over venue for that count, however, see slip op. 43-46, and in light of the
district court’s dismissal of count two, the United States successfully moved to dismiss count one
without prejudice and refiled that charge in the District of Minnesota, which has the strongest
connection to the defendant’s 2007 conduct. ‘

The Department of Justice has defended the constitutionality of 18 U.S.C. 2423(c) as
applied to the “residence” prong of Section 2423(c), including in the district court in this case.
Nevertheless, the Child Exploitation and Obscenity Section (CEOS) of the Criminal Division of
the Department of Justice has advised me that further efforts to reinstate and then prosecute the
dismissed Section 2423(c) count will not have substantial practical benefit in this case and,
therefore, that an appeal of the district court’s decision is not warranted, for several reasons.
First, the remaining count, brought under Section 2423(c), catries the same sentence (up to 30
years of imprisonment) as the dismissed count. CEOS is confident in the prospécts for
conviction under the remaining 2423(c) count and, therefore, the defendant may receive the same
sentence he would have received had the government proceeded on both counts. Second, even if




Page 3

the Department succeeded on appeal of the dismissed count, CEOS informs me that it is doubtful
that it would pursue the dismissed count on remand. The remaining Section 2423(c) count,
which relates to allegations about the defendant’s 2007 conduct, is currently scheduled for trial
on February 6, 2018. In that trial, CEOS will seek permission for the defendant’s daughter to
testify about the defendant’s alleged 2016 conduct pursuant to Federal Rule of Evidence 404(b),
which permits introduction of evidence of the defendant’s “other acts™ in certain circumstances.
Even if the Department succeeded in reinstating the dismissed count, prosecuting it would
require the Department to present the testimony of the now—sm-year—old alleged victim a second
time. Needless to say, CEOS does not think it makes sense to impose that stress on a.young
child twice, particularly if a second conviction would result in a sentence that would run
concurrently to the first. Third, whether the victim would testify a second time (or testify af all)
would be solely up to her, as CEOS has no subpoena authority over her (or any corroborating
witnesses).

Our opening brief in the court of appeals would be due on November 22, 2017 Please let
me know if we can be of further assistance in this matter,

Sincerely,

Solicitdy/General

Enclosure




U. 8. Department of Justice

Office of the Solicitor General

Soliciter General Washington, D.C, 20530

October 31, 2017

The Honorable Orrin Hatch
President Pro Tempore

United States Senate
Washington, D.C. 20510

Re:  United States v. James Marvin Reed, No. 15-188 (D.D.C., filed July 27, 2017)
Dear Senator Hatch:

Consistent with 28 U.S.C. 530D, I write to call your attention to the above-referenced
decision of the United States District Court for the District of Columbia. A copy of the decision
is enclosed.

The decision addressed the constitutionality of 18 U.S.C. 2423(c) as applied to a United
States citizen who resides in a foreign country and engages in noncommercial sexual conduct
with his minor daughter. Section 2423(c) provides that “[a]ny United States citizen * * * who
travels in foreign commerce or resides, either temporarily or permanently, in a foreign country,
and engages in any illicit sexual conduct with another person” shall be punished by a fine or not
more than 30 years of imprisonment. “Illicit sexual conduct” is defined to include both
commercial and non-commercial sex acts with a minor. 18 U.S.C. 2423(f)(1) and (f)(2).

In 2000, President Clinton signed the Optional Protocol to the United Nations
Convention on the Righis of the Child on the Sale of Children, Child Prostitution, and Child
Pornography (Optional Protocol), and the Senate ratified it in 2002. The purpose of the Optional
Protocol is to encourage the signatory nations to combat the sale of children, child prostitution,
and child pornography. Article 3 of the Optional Protocol requires each nation to ensure, ata
minimum, that those sexual-exploitation offenses are prohibited under its criminal laws, whether -
committed domestically or transnationally.

The defendant in this case is a United States citizen who has primarily lived in the
Philippines since 1998, but hag made several short trips back to the United States. The
indictment alleges that in 2007, he flew to the Philippines from Minnesota, engaged in sexual
intercourse with a minor, took nude photographs, and paid her. It also alleges that in 2016, while
residing in the Philippines, the defendant sexually assaulted his four-year-old daughter. Based
on that conduct, a federal grand jury in the District of Columbia returned a superseding
indictment charging the defendant with traveling in foreign commerce and engaging in illicit
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sexual conduct, in violation of 18 U.S.C. 2423(c); and residing, temporarily or permanently, in a
foreign country and engaging in illicit sexual conduct, in violation of 18 U.8.C. 2423(c).

The district court dismissed count two of the indictment, which relates to the 2016
conduct. Applying the Supreme Court’s interstate commerce cases, the court concluded that
Section 2423(c), as applied to defendant’s sexual assault of his minor daughter while he was
residing in the Philippines, exceeded Congress’s authority under the Foreign Commerce Clause.
The court reasoned that the conduct was “noneconomic, violent eriminal conduct”; that there is
no “express jurisdictional element” connecting Section 2423(c) to foreign commerce as applied
to the facts of this case; and that “Congress made no factual findings showing that
noncommercial sexual violence committed by Americans residing abroad against children,
generally, or biologically related children, in particular, has a substantial effect on commerce.”
Slip op. at 28-29. The court rejected the government’s link between the defendant’s
noncommercial conduct and the international market in child trafficking and sex tourism as too
attenuated, Id, at 29. The court stated that it would reach the same conclusion even if it were to
apply a “modified Interstate Commerce Clause framework” and “[r]elax[] the required nexus
between commerce and the activity being regulated” to analyze Congress’s power under the
Foreign Commerce Clause, as the government had contended was appropriate. Id. at 32.

_ The district court further rejected the government’s argument that the court should uphold
Section 2423(c) as an exercise of Congress’s authority under the Necessary and Proper Clause to
pass legislation implementing the Optional Protocol. The court reasoned that Section 2423(¢), as
applied to the facts of this case, is not necessary to implement the Optional Protoco! because it
criminalizes local activity that is noncommercial in nature and disconnected from any broader
_ commercial market. Slip op. 39. The court further reasoned that the statute as applied is not a
proper exercise of Congress’s authority because it either caused the treaty to reach a topic which
the President himself could not have negotiated (a domestic matter of another country) or
allowed Congress to reserve for itself power to expand the treaty’s scope beyond what the
President had negotiated. Id. at 40-42.

The district court rejected the defendant’s challenges to count one of the indictment. To
eliminate any dispute over venue for that count, however, see slip op. 43-46, and in light of the
district court’s dismissal of count two, the United States successfully moved to dismiss count one
without prejudice and refiled that charge in the District of Minnesota, which has the strongest
connection to the defendant’s 2007 conduct. '

The Department of Justice has defended the constitutionality of 18 U.8.C. 2423(c) as -
applied to the “residence™ prong of Section 2423(c), including in the district court in this case.
Nevertheless, the Child Exploitation and Obscenity Section (CEOS) of the Criminal Division of
the Department of Justice has advised me that further efforts to reinstate and then prosecute the
dismissed Section 2423(c) count will not have substantial practical benefit in this case and,
therefore, that an appeal of the district court’s decision is not warranted, for several reasons.
First, the remaining count, brought under Scction 2423(c), carries the same sentence (up to 30
years of imprisonment) as the dismissed count. CEOS is confident in the prospects for
conviction under the remaining 2423(c) count and, therefore, the defendant may receive the same
sentence he would have received had the government proceeded on both counts. Second, even if
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the Department succeeded on appeal of the dismissed count, CEOS informs me that it is doubtful
that it would pursue the dismissed count on remand., The remaining Section 2423(c) count,
which relates to allegations about the defendant’s 2007 conduct, is currently scheduled for trial -
on February 6, 2018. In that trial, CEOS will seck permission for the defendant’s daughter to
testify about the defendant’s alleged 2016 conduct pursuant to Federal Rule of Evidence 404(b),
which permits introduction of evidence of the defendant’s “other acts” in certain circumstances.
Even if the Department succeeded in reinstating the dismissed count, prosecuting it would
require the Department to present the testimony of the now-six-year-old alleged victim a second
time. ‘Needless to say, CEOS does not think it makes sense to impose that-stress on a young
child twice, particularly if a second conviction would result in a sentence that would run
concurrently to the first. Third, whether the victim would testify a second time (or testify at all)
would be solely up to her, as CEOS has no subpoena authority over her (or any corroborating
witnesses). '

~ Our opening brief in the court of appeals would be due on November 22, 2017. Please let
“me know if we can be of further assistance in this matter.

incerely,

Noel I, Fyancisco
SolicitoGeneral

Enclosure




U. S. Department of Justice

Office of the Solicitor General

Solicitor General Washington, D.C. 20530

QOctober 31, 2017

The Honorable Charles E. Schumer
Minority Leader

United States Senate

‘Washington, D.C. 20510

Re:  United States v. James Marvin Reed, No. 15-188 (D.D.C., filed July 27, 2017)
Dear Mr. Leader:

Consistent with 28 U.S.C. 530D, T write to call your attention to the above-referenced
decision of the United States District Court for the District of Columbia. A copy of the decision
is enclosed. :

The decision addressed the constitutionality of 18 U.S.C. 2423(c) as applied to a United
States citizen who resides in a foreign country and engages in noncommercial sexual conduct
with his minor daughter. Section 2423(c) provides that “[aJny United States citizen * * * who .
travels in foreign commerce or resides, either temporarily or permanently, in a foreign country,
and engages in any illicit sexual conduct with another person” shall be punished by a fine or not
more than 30 years of imprisonment. “Illicit sexual conduct” is defined to include both
commercial and non-commercial sex acts with a minor. 18 U.S.C. 2423(f)(1) and (£)(2). -

Tn 2000, President Clinton signed the Optional Protocol to the United Nations
Convention on the Rights of the Child on the Sale of Children, Child Prostitution, and Child
Pornography (Optional Protocol), and the Senate ratified it in 2002, The purpose of the Optional
Protocol is to encoutage the signatory nations to combat the sale of children, child prostitution,
and child pormography. Article 3 of the Optional Protocol requires each nation to ensure, at a
minimum, that those sexual-exploitation offenses are prohibited under its criminal laws, whether
committed domestically or transnationally.

The defendant in this case is a United States citizen who has primarily lived in the
Philippines since 1998, but has made several short trips back to the United States. The
indictment alleges that in 2007, he flew to the Philippines from Minnesota, engaged in sexual
intercourse with a minor, took nude photographs, and paid her. It also alleges that in 2016, while
residing in the Philippines, the defendant sexually assaulted his four-year-old daughter. Based
on that conduct, a federal grand jury in the District of Columbia returned a superseding
indictment charging the defendant with traveling in foreign commerce and engaging in illicit
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sexual conduct, in violation of 18 U.S.C. 2423 (¢); and residing, temporarily or permanently, in a
foreign country and engaging in illicit sexual conduct, in violation of 18 U.S.C. 2423(c).

The district court dismissed count two of the indictment, which relates to the 2016
conduct. Applying the Supreme Court’s interstate commerce cases, the court concluded that
Section 2423(c), as applied to defendant’s sexual assault of his minor daughter while he was
residing in the Philippines, exceeded Congress’s authority under the Foreign Commerce Clause.
The court reasoned that the conduct was “nonetonomic, violent criminal conduct”; that there is
no “express jurisdictional element” connecting Section 2423(c) to foreign commerce as applied
to the facts of this case; and that “Congress made no factual findings showing that
noncommercial sexual violence committed by Americans residing abroad against children,
generally, or biologically related children, in particular, has a substantial effect on commerce.”
Slip op. at 28-29. The court rejected the government’s link between the defendant’s
noncommercial conduct and the international market in child trafficking and sex tourism as too
attenuated. Id at 29. The court stated that it would reach the same conclusion even if it were to
apply a “modified Interstate Commerce Clause framework” and “[r]elax[] the required nexus
between commerce and the activity being regulated” to analyze Congress’s power under the -
Foreign Commerce Clause, as the government had contended was appropriate. Id. at 32.

The district court further rejected the government’s argument that the court should uphold
Section 2423(c) as an exercise of Congress’s authority under the Necessary and Proper Clause to
pass legislation implementing the Optional Protocol. The court reasoned that Section 2423 (c), as
applied to the facts of this case, is not necessary to implement the Optional Protocol because it
ctiminalizes local activity that is noncommercial in nature and disconnected from any broader
commercial market. Slip op. 39. The court further reasoned that the statute as applied isnot a
proper exercise of Congress’s authority because it either caused the treaty to reach a topic which
the President himself could not have negotiated (a domestic matter of another country) or
allowed Congress to reserve for itself power to expand the treaty’s scope beyond what the
President had negotiated. Id. at 40-42,

The district court rejected the defendant’s challenges to count one of the indictment. To
eliminate any dispute over venue for that count, however, see slip op. 43-46, and in light of the
district court’s dismissal of count two, the United States successfully moved to dismiss count one
without prejudice and refiled that charge in the District of Minnesota, which has the strongest
connection to the defendant’s 2007 conduct. '

The Department of Justice has defended the constitutionality of 18 U.S.C. 2423(c) as -
applied to the “residence” prong of Section 2423(c), including in the district court in this case.
Nevertheless, the Child Exploitation and Obscenity Section (CEOS) of the Criminal Division of
- the Department of Justice has advised me that further efforts to reinstate and then prosecute the
dismissed Section 2423(c) count will not have substantial practical benefit in this case and,
therefore, that an appeal of the district court’s decision is not warranted, for several reasons.

First, the remaining count, brought under Section 2423 (c) carries the same sentence (up to 30
years of imprisonment) as the dismissed count. CEOS is confident in the prospects for
conviction under the remaining 2423(c) count and, therefore, the defendant may receive the same
sentence he would have received had the government proceeded on both counts. Second, even if
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the Department succeeded on appeal of the dismissed count, CEOS informs me that it is doubtful
that it would pursue the dismissed count on remand. The remaining Section 2423(c) count,
which relates to allegations about the defendant’s 2007 conduct, is currently scheduled for trial
on February 6, 2018. In that trial, CEOS will seek permission for the defendant’s daughter to
testify about the defendant’s alleged 2016 conduct pursuant to Federal Rule of Evidence 404(b),
which permits introduction of evidence of the defendant’s “other acts™ in certain circumstances.
Even if the Department succeeded in reinstating the dismissed count, prosecuting it would
require the Department to present the testimony of the now-six-year-old alleged victim a second
time. Needless to say, CEOS does not think it makes sense to impose that stress on a young '
child twice, particularly if a second conviction would result in a sentence that would run
concurrently to the first. Third, whether the victim would testify a second time (or testify at all)
would be solely up to her, as CEOS has no subpoena authorlty over her (or any corroboratmg
witnesses). :

Our opening brief in the court of appeals would be due on November 22,2017, Please let
me know if we can be of further assistance in this matter. '

Noel J. Francisc
Solicitar General

Enclosure




U. S. Department of Justice

Office of the Solicitor General

Soliciter General Washington, D.C. 20530

October 31, 2017

Mr. Thomas Hungar
General Counsel

U.S. House of Representatives
Washington, D.C. 20515

Re:  United States v. James Marvin Reed, No. 15-188 (D.D.C., filed July 27, 2017)
Dear Mr, Hungar:

Consistent with 28 U.S.C. 530D, I write to call your attention to the above-referenced
decision of the United States District Court for the District of Columbia.. A copy of the decision
is enclosed. '

The decision addressed the constitutionality of 18 U.S.C. 2423(c) as applied to a United
States citizen who tesides in a foreign country and engages in noncommercial sexual conduct
with his minor daughter. Section 2423(c) provides that “[a]ny United States citizen * * * who
travels in foreign commerce or resides, either temporarily or permanently, in a foreign couniry,
and engages in any illicit sexual conduct with another person” shall be punished by a fine or not
more than 30 years of imprisonment. “Ilicit sexual conduct” is defined to include both
commercial and non-commercial sex acts with a minor. 18 U.S.C. 2423(f)(1) and (£)(2).

In 2000, President Clinton signed the Optional Protocol to the United Nations
Convention on the Rights of the Child on the Sale of Children, Child Prostitution, and Child
Pornography (Optional Protocol), and the Senate ratified it in 2002. The purpose of the Optional
Protocol is to encourage the signatory nations to combat the sale of children, child prostitution,
and child pornography. Article 3 of the Optional Protocol requires each nation to ensure, at a
minimum, that those sexual-exploitation offenses are prohibited under its criminal laws, whether
committed domestically or transnationally.

The defendant in this case is a United States citizen who has primarily lived in the
Philippines since 1998, but has made several short trips back to the United States. The
indictment alleges that in 2007, he flew to the Philippines from Minnesota, engaged in sexual
intercourse with a minor, took nude photographs, and paid her. It also alleges that in 2016, while
residing in the Philippines, the defendant sexually assaulted his four-year-old daughter. Based
on that conduct, a federal grand jury in the District of Columbia returned a superseding
indictment charging the defendant with traveling in foreign commerce and engaging in illicit
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sexual conduct, in violation of 18 U.S.C. 2423(c); and residing, temporarily or permanently, ina
foreign country and engaging in illicit sexual conduct, in violation of 18 U.8.C. 2423(c). '

The district court dismissed count two of the indictment, which relates to the 2016
conduct. Applying the Supreme Court’s interstate commerce cases, the court concluded that
Section 2423(c), as applied to defendant’s sexual assault of his minor daughter while he was
residing in the Philippines, exceeded Congress’s authority under the Foreign Commerce Clause.
The court reasoned that the conduct was “noneconomic, violent criminal conduct”; that there is
no “express jurisdictional element” connecting Section 2423(c) to foreign commerce as applied
to the facts of this case; and that “Congress made no factual findings showing that
noncommercial sexual violence committed by Americans residing abroad against children,
generally, or biologically related children, in particular, has a substantial effect on commerce.”
Slip op. at 28-29. The court rejected the government’s link between the defendant’s -
noncommercial conduct and the international market in child trafficking and sex tourism as too -
attenuated. Id at 29. The court stated that it would reach the same conclusion even if it were to
apply a “modified Interstate Commerce Clause framework™ and “[r]elax[] the required nexus
between commerce and the activity being regulated” to analyze Congress’s power under the
Foreign Commerce Clause, as the government had contended was appropriate. Id, at 32.

The district court further rejected the government’s argument that the court should uphold
Section 2423(c) as an exercise of Congtress’s authority under the Necessary and Proper Clause to
pass legislation implementing the Optional Protocol, The court reasoned that Section 2423(c), as
applied to the facts of this case, is not necessary to implement the Optional Protocol because it
criminalizes local activity that is noncommercial in nature and disconnected from any broader
commercial market. Slip op. 39. The court further reasoned that the statute as applied is not a
proper exercise of Congress’s authority because it either caused the treaty to reach a topic which
the President himself could not have negotiated (a domestic matter of another country) or
. allowed Congress to reserve for itself power to expand the treaty’s scope beyond what the
President had negotiated. Jd. at 40-42. | o -

The district court rejected the defendant’s challenges to count one of the indictment. To
eliminate any dispute over venue for that count, however, see slip op. 43-46, and in light of the
district court’s dismissal of count two, the United States successfully moved to dismiss count one
without prejudice and refiled that charge in the District of Minnesota, which has the strongest
connection to the defendant’s 2007 conduct.

The Department of Justice has defended the constitutionality of 18 U.S.C. 2423(c) as
applied to the “residence” prong of Section 2423(c), including in the district court in this case.
Nevertheless, the Child Exploitation and Obscenity Section (CEOS) of the Criminal Division of
the Department of Justice has advised me that further efforts to reinstate and then prosecute the
dismissed Section 2423(c) count will not have substantial practical benefit in this case and,
therefore, that an appeal of the district court’s decision is not warranted, for several reasons.
First, the remaining count, brought under Section 2423(c), carries the same sentence (up to 30
years of imprisonment) as the dismissed count, CEOS is confident in the prospects for
conviction under the remaining 2423(c) count and, therefore, the defendant may receive the same -
sentence he would have received had the government proceeded on both counts. Second, even if
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the Department succeeded on appeal of the dismissed count, CEOS informs me that it is doubtful -
that it would pursue the dismissed count on remand. The remmmng Section 2423(c) count,
which relates to allegations about the defendant’s 2007 conduct, is currently scheduled for trial
on February 6, 2018. In that trial, CEOS will seck permission for the defendant’s daughter to
testify about the defendant’s alleged 2016 conduct pursuant to Federal Rule of Evidence 404(b),
which permits introduction of evidence of the defendant’s “other acts” in certain circumstances.
Even if the Department succeeded in reinstating the dismissed count, prosecuting it would
require the Department to present the testimony of the now-six-year-old alleged victim a second
time. Need!less to say, CEOS does not think it makes sense to impose that stress on a young
child twice, particularly if a second conviction would result in a sentence that would run
concurrently to the first. Third, whether the vietim would testify a second time (or testify at all)
would be solely up to her, as CEOS has no subpoena authority over her (or any corroborating
witnesses).

Our opening brief in the court of appeals would be due on November‘22, 2017. Please let
me know if we can be of further assistance in this matter.

Sincegely,

Noel J. Frapcisc
“Solicitor Greneral

Enclosure




U. 8. Department of Justice

Office of the Solicitor General

Solicitor General Washington, D.C, 20530

October 31, 2017

The Honorable Dianne Feinstein
Ranking Member

Committee on the Judiciary
United States Senate
Washington, D.C. 20510

Re:  United States v. James Marvin Reed, No. 15-188 (D.D.C., filed July 27, 2017)
Dear Senator Feinstein:

Consistent with 28 U.S.C. 530D, I write to call your attention to the above-referenced
decision of the United States District Court for the District of Columbia. A copy of the decision
is enclosed.

The decision addressed the constitutionality of 18 U.S.C. 2423(c) as applied to a United
States citizen who resides in a foreign country and engages in noncommetcial sexual conduct
with his minor daughter. Section 2423(c) provides that “[a]ny United States citizen * * * who
travels in foreign commerce or resides, either temporarily or permanently, in a foreign country,
and engages in any illicit sexual conduct with another person” shall be punished by a fine or not
more than 30 years of imprisonment. “Tilicit sexual conduct” is defined to include both
commercial and non-commercial sex acts with a minor. 18 U.S.C. 2423(f)(1) and (£)(2).

In 2000, President Clinton signed the Optional Protocol to the United Nations
Convention on the Rights of the Child on the Sale of Children, Child Prostitution, and Child
Pornography (Optional Protocol), and the Senate ratified it in 2002. The purpose of the Optional
Protocol is to encourage the signatory nations to combat the sale of children, child prostitution,
and child pornography. Article 3 of the Optional Protocol requires each nation to ensure, at a
minimum, that those sexual-exploitation offenses are prohibited under its criminal laws, whether
committed domestically or transnationally. '

The defendant in this case is a United States citizen who has primarily lived in the
Philippines since 1998, but has made several short trips back to the United States. The
indictment alleges that in 2007, he flew to the Philippines from Minnesota, engaged in sexual
intercourse with a minor, took nude photographs, and paid her. It also alleges that in 2016, while
residing in the Philippines, the defendant sexually assaulted his four-year-old daughter. Based
on that conduct, a federal grand jury in the District of Columbia returned a superseding
indictment charging the defendant with traveling in foreign commerce and engaging in illicit
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sexual conduct, in violation of 18 U.S.C. 2423(c); and residing, temporarily or permanently, in a
foreign country and engaging in illicit sexual conduct, in violation of 18 U.S.C. 2423(c).

The district court dismissed count two of the indictment, which relates to the 2016
conduct. Applying the Supreme Court’s interstate commerce cases, the court concluded that
Section 2423(c), as applied to defendant’s sexual assault of his minor daughter while he was
residing in the Philippines, exceeded Congress’s authority under the Foreign Commerce Clause.
The court reasoned that the conduct was “noneconomic, violent criminal conduct”; that there is
no “express jurisdictional element” connecting Section 2423(c) to foreign commerce as applied
to the facts of this case; and that “Congress made no factval findings showing that
noncommercial sexual violence committed by Americans residing abroad against children,
-generally, or biologically related children, in particular, has a substantial effect on commerce.”
Slip op. at 28-29. The court rejected the government’s link between the defendant’s
noncommercial conduct and the international market in child trafficking and sex tourism as too
attenuated. Id at 29. The court stated that it would reach the same conclusion even if it were to
apply a “modified Interstate Commerce Clause framework” and “[rJelax[] the required nexus
between commerce and the activity being regulated” to analyze Congress’s power under the
Foreign Commerce Clause, as the government had contended was appropriate. Id. at 32.

The district court further rejected the government’s argument that the court should uphold

Section 2423(c) as an exercise of Congress’s authority under the Necessary and Proper Clause to
pass legislation implementing the Optional Protocol. The court reasoned that Section 2423(c), as
applied to the facts of this case, is not necessary to implement the Optional Protocol because it
criminalizes local activity that is noncommercial in nature and disconnected from any broader
commercial market. Slip op. 39. The court further reasoned that the statute as applied is not a
proper exercise of Congress’s authority because it cither caused the treaty to reach a topic which

the President himself could not have negotiated (a domestic matter of another country) or

~ allowed Congress to reserve for itself power to expand the treaty’s scope beyond what the

President had negotiated. Id. at 40-42. ' '

The district court rejected the defendant’s challenges to count one of the indictment. To
climinate any dispute over venue for that count, however, see slip op. 43-46, and in light of the
district court’s dismissal of count two, the United States successfully moved to dismiss count one -
without prejudice and refiled that charge in the District of Minnesota, which has the strongest
connection to the defendant’s 2007 conduct.

The Department of Justice has defended the constitutionality of 18 U.S.C. 2423(c) as
applied to the “residence” prong of Section 2423(c), including in the district court in this case.
Nevertheless, the Child Exploitation and Obscenity Section (CEOS) of the Criminal Division of
the Department of Justice has advised me that further efforts to reinstate and then prosecute the
dismissed Section 2423(c) count will not have substantial practical benefit in this case and,
therefore, that an appeal of the district court’s decision is not warranted, for several reasons.
First, the remaining count, brought under Section 2423(¢), carries the same sentence (up to 30
years of imprisonment) as the dismissed count. CEOS is confident in the prospects for .
conviction under the remaining 2423(c) count and, therefore, the defendant may receive the same
sentence he would have received had the government proceeded on both counts. Second, even if
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the Department succeeded on appeal of the dismissed count, CEOS informs me that it is doubtful
that it would pursue the dismissed count on remand. The remaining Section 2423(c) count,
which relates to allegations about the defendant’s 2007 conduct, is currently scheduled for trial
on February 6, 2018, In that trial, CEOS will seek permission for the defendant’s daughter to
testify about the defendant’s alleged 2016 conduct pursuant to Federal Rule of Evidence 404(b), . -
which permits introduction of evidence of the defendant’s “other acts” in certain circumstances.
Even if the Department succeeded in reinstating the dismissed count, prosecuting it would
require the Department to present the testimony of the now-sn(-year-old alleged victim a second
time. Needless to say, CEOS does not think it makes sense to impose that stress on a young

_child twice, particularly if a second conviction would result in a sentence that would run
concurrently to the first. Third, whether the victim would testify a second time (or testify at all)
would be solely up to her, as CEOS has no subpoena authonty over her (or any corroborating
witnesses).

Our opening brief in the court of appeals would be due on November 22, 2017. Please let
me know if we can be of further assistance in this matter.

incerely,

¥

Noel J¢ Francisco
Solicitor General

Enclosure




U. S. Department of Justice

Office of the Solicitor General

Solicitor General Washington, D.C. 20530

October 31, 2017

The Honorable Charles E. Gragsley
Chairman

Committee on the Judiciary

United States Senate

Washington, D.C, 20510

Re:  United States v. James Marvin Reed, No. '15-188 (D.D.C., filed July 27, 2017
Dear Mr. Chairman:

Consistent with 28 U.S.C. 530D, I write to call your attention to the above-referenced
decision of the United States District Court for the District of Columbia. A copy of the decision
is enclosed.

The decision addressed the constitutionality of 18 U.S.C. 2423(c) as applied to a United
States citizen who resides in a foreign country and engages in noncommercial sexual conduct
with his minor daughter. Section 2423(c) provides that “[a]ny United States citizen * * * who
travels in foreign commerce or resides, either temporarily or permanently, in a foreign country,
and engages in any illicit sexual conduct with another person” shall be punished by a fine or not
more than 30 years of imprisonment, “Illicit sexual conduct” is defined to include both
commercial and non-commercial sex acts with a minor. 18 U.S.C. 2423(f)(1) and (£)(2).

In 2000, President Clinton signed the Optional Protoco!l to the United Nations
Convention on the Rights of the Child on the Sale of Children, Child Prostitution, and Child
Pornography (Optional Protocol), and the Senate ratified it in 2002, The purpose of the Optional
Protocol is to encourage the signatory nations to combat the sale of children, child prostitution,
and child pornography. Article 3 of the Optional Protocol requires each nation to ensure, at a
minimum, that those sexual-exploitation offenses are prohibited under its criminal laws, whether
committed domestically or transnationally.

The defendant in this case is a United States citizen who has primarily lived in the
Philippines since 1998, but has made several short trips back to the United States. The
indictment alleges that in 2007, he flew to the Philippines from Minnesota, engaged in sexual
intercourse with a minor, took nude photographs, and paid her. It also alleges that in 2016, while
residing in the Philippines, the defendant sexually assaulted his four-year-old daughter. Based
on that conduct, a federal grand jury in the District of Columbia returned a superseding
indictment charging the defendant with traveling in foreign commerce and engaging in illicit
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sexual conduct, in violation of 18 U.S.C. 2423(c), and residing, temporarily or pennaheriﬂy, ina
foreign country and engaging in illicit sexual conduct, in violation of 18 U.S.C. 2423(c).

The district court dismissed count two of the indictment, which relates to the 2016
conduct. Applying the Supreme Court’s interstate commerce cases, the court concluded that
Section 2423(c), as applied to defendant’s sexual assault of his minor daughter while he was
residing in the Philippines, exceeded Congress’s authority under the Foreign Commerce Clause.
The court reasoned that the conduct was “noneconomic, violent criminal conduct™; that there is
no “express jurisdictional element” connecting Section 2423(c) to foreign commerce as applied
to the facts of this case; and that “Congress made no factual findings showing that
noncommercial sexual violence committed by Americans residing abroad against children,
generally, or biologically related children, in particular, has a substantial effect on commerce.”
Slip op. at 28-29. The court rejected the government’s link between the defendant’s
noncommercial conduct and the international market in child trafficking and sex tourism as too
attenuated. Id at 29, The court stated that it would reach the same conclusion even if it were to
apply a “modified Interstate Commerce Clause framework™ and “[r]elax[] the required nexus
between commerce and the activity being regulated” to analyze Congress’s power under the
Foreign Commerce Clause, as the government had.contended was appropriate. Id. at 32.

The district court further tejected the government’s argument that the court should uphold
Section 2423(c) as an exercise of Congress’s authority under the Necessary and Proper Clause to
pass legislation implementing the Optional Protocol. The court reasoned that Section 2423(¢), as
applied to the facts of this case, is not necessary to implement the Optional Protocol because it
criminalizes local activity that is noncommercial in nature and disconnected from any broader
commercial market. Slip op. 39. The court further reasoned that the statute as applied is not a
proper exercise of Congress’s authority because it cither caused the treaty to reach a topic which
the President himself could not have negotiated (a domestic matter of another country) or
allowed Congress to reserve for itself power to expand the treaty’s scope beyond what the
President had negotiated. Id. at 40-42.

The district court rejected the defendant’s challenges to count one of the indictment. To
eliminate any dispute over venue for that count, however, see slip op. 43-46, and in light of the
district court’s dismissal of count two, the United States successfully moved to dismiss count one
without prejudice and refiled that charge in. the District of Minnesota, which has the strongest
connection to the defendant’s 2007 conduct. :

The Department of Justice has defended the constitutionality of 18 U.S.C. 2423(c) as
applied to the “residence” prong of Section 2423(c), including in the district court in this case.
Nevertheless, the Child Exploitation and Obscenity Section (CEOS) of the Criminal Division of
the Department of Justice has advised me that further efforts to reinstate and then prosecute the
dismissed Section 2423(c) count will not have substantial practical benefit in this case and,
therefore, that an appeal of the district court’s decision is not warranted, for several reasons.
First, the remaining count, brought under Section 2423(c), carries the same sentence-(up to 30
. years of imprisonment) as the dismissed count, CEOS is confident in the prospects for .
conviction under the remaining 2423(c) count and, therefore, the defendant may receive the same
sentence he would have received had the government proceeded on both counts. Second, even if
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the Department succeeded on appeal of the dismissed count, CEOS informs me that it is doubtful
that it would pursue the dismissed count on remand. The remaining Section 2423(c) count,
which relates to allegations about the defendant’s 2007 conduct, is currently scheduled for trial
on February 6, 2018. In that trial, CEOS will seek permission for the defendant’s daughter to
testify about the defendant’s alleged 2016 conduct pursuant to Federal Rule of Bvidence 404(b), -
which permits introduction of evidence of the defendant’s “other acts” in certain circumstances.
Even if the Department succeeded in reinstating the dismissed count, prosecuting it would
require the Department to present the testimony of the now-six-year-old alleged victim a second
time. Needless to say, CEOS does not think it makes sense to impose that stress on a young
child twice, particularly if a second conviction would result in a sentence that would run
concurrently to the first. Third, whether the victim would testify a second time (or testify at all)
would be solely up to her, as CEOS has no subpoena authority over her (or any corroboratmg ‘
Wltnesses) ‘

Our opening brief in the court of appeals would be due on November 22, 2017. Please let
me know if we can be of further assistance in this matter.

Sincerely,

Enclosure
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Office of the Solicitor General

Solicitor Generat Washington, D.C. 20530

October 31, 2017

The Honorable Robert Goodlatte
Chairman
Committee on the Judiciary

U.S. House of Representatives
Washington, D.C. 20515

Re:  United States v. James Marvin Reed, No. 15-188 (D.D.C,, filed July 27, 2017)
Dear Mr, Chairman:

Consistent with 28 1U.S.C. 530D, I write to call your attention to the above-referenced
decision of the United States Dlstnct Court for the District of Columbia. A copy of the decision
is enclosed.

The decision addressed the constitutionality of 18 U.S.C. 2423(c) as applied to a United
States citizen who resides in a foreign country and engages in noncommercial sexual conduct
with his minor daughter. Section 2423(c) provides that “[a]ny United States citizen * * * who
travels in foreign commerce or resides, either temporarily or permanenﬂy, in a foreign country,
and engages in any illicit sexual conduct with another person” shall be punished by a fine or not
more than 30 years of imprisonment. “Tllicit sexual conduct” is defined to include both
commercial and non-commercial sex acts with a minor. 18 U.S.C. 2423(f)(1) and (f)(2)

In 2000, President Clinton signed the Optional Protocol to the United Naﬁons
Convention on the Rights of the Child on the Sale of Children, Child Prostitution, and Child
Pornography (Optional Protocol), and the Senate ratified it in 2002. The purpose of the Optional
Protocol is to encourage the signatory nations to combat the sale of children, child prostitution,
and child pornography. Article 3 of the Optional Protocol requires each nation to ensure, at a
minimum, that those sexual-exploitation offenses are prohlblted under its criminal laws, whether
committed domestically or transnationally. :

The defendant in this case is a United States citizen who has primarily lived in the
Philippines since 1998, but has made several short trips back to the United States. The
indictment alleges that in 2007, he flew to the Philippines from Minnesota, engaged in sexual
intercourse with a minor, took nude photographs, and paid her. Tt also alleges that in 2016, while
residing in the Philippines, the defendant sexually assaulted his four-year-old daughter. Based
on that conduct, a federal grand jury in the District of Columbia returned a superseding
indictment charging the defendant with traveling in foreign commerce and engaging in illicit
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sexual coxiduct., in violation of 18 U.8.C. 2423(c); and residing, temporarily or permanently, in a
foreign country and engaging in illicit sexual conduct, in violation of 18 U.S.C. 2423(c).

The district court dismissed count two of the indictment, which relates to the 2016
conduct. Applying the Supreme Court’s interstate commetce cases, the court concluded that
Section 2423(c), as applied to defendant’s sexual assault of his minor daughter while he was -
residing in the Philippines, exceeded Congress’s authority under the Foreign Commerce Clause.
The court reasoned that the conduct was “noneconomic, violent criminal conduct”; that there is
no “express jurisdictional element” connecting Section 2423(c) to foreign commerce as applied
to the facts of this case; and that “Congress made no factual findings showing that
noncommercial sexual violence committed by Americans residing abroad against children,
generally, or biologically related children, in particular, has a substantial effect on commerce.”
Slip op. at 28-29. The court rejected the government’s link between the defendant’s
noncommercial conduct and the international market in child trafficking and sex tourism as too
attenuated. Id. at 29. The court stated that it would reach the same conclusion even if it were.to
apply a “modified Interstate Commerce Clause framework™ and “|r]elax[] the required nexus
between commerce and the activity being regulated” to analyze Congress’s power under the
Foreign Commerce Clause, as the government had contended was appropriate. Id. at 32.

The district court further rejected the government’s argument that the court should uphold -
Section 2423(c) as an exercise of Congress’s authority under the Necessary and Proper Clause to
pass legislation implementing the Optional Protocol. The court reasoned that Section 2423(c), as
applied to the facts of this case, is not necessary to implement the Optional Protocol because it
criminalizes local activity that is noncommercial in nature and disconnected from any broader
commercial market. Slip op. 39. The court further reasoned that the statute as applied is not a
proper exercise of Congress’s authority because it either caused the treaty to reach a topic which
the President himself could not have negotiated (a domestic matter of another country) or
allowed Congress to reserve for itself power to expand the treaty’s scope beyond what the

. President had negotiated. Id. at 40-42.

The district court rejected the defendant’s challenges to count one of the indictment. To
eliminate any dispute over venue for that count, however, see slip op. 43-46, and in light of the
district court’s dismissal of count two, the United States successfully moved to dismiss count one
* without prejudice and refiled that charge in the District of Minnesota, which has the strongest
connection to the defendant’s 2007 conduct.

The Department of Justice has defended the constitutionality of 18 U.S.C. 2423(c) as
applied to the “residence” prong of Section 2423(c), including in the district court in this case.
Nevertheless, the Child Exploitation and Obscenity Section (CEOS) of the Criminal Division of
the Department of Justice has advised me that further efforts to reinstate and then prosecute the
dismissed Section 2423(c) count will not have substantial practical benefit in this case and,
therefore, that an appeal of the district court’s decision is not warranted, for several reasons.
Virst, the remaining count, brought under Section 2423(c), carries the same sentence (up to 30
years of imprisonment) as the dismissed count. CEOS is confident in the prospects for
conviction under the remaining 2423(c) count and, therefore, the defendant may receive the same
sentence he would have received had the government proceeded on both counts, Second, even if
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the Department succeeded on appeal of the dismissed count, CEOS informs me that it is doubtful
that it would pursue the dismissed count on remand. The remammg Section 2423(c) count,
which relates to allegations about the defendant’s 2007 conduct, is currently scheduled for trial
on February 6, 2018. In that trial, CEOS will seek permission for the defendant’s daughter to

- testify about the defendant’s alleged 2016 conduct pursuant to Federal Rule of Evidence 404(b),
which permits introduction of evidence of the defendant’s “other acts” in certain circumstances.
Even if the Department succeeded in reinstating the dismissed count, prosecuting it would
require the Department to present the testimony of the now-six-year-old alleged victim a second
time. Needless to say, CEOS does not think it makes sense to impose that stress on a young
child twice, particularly if a second conviction would result in a sentence that would run
concurrently to the first. Third, whether the victim would testify a second time (or testify at all)
. would be solely up to her, as CEOS has no subpoena authority over her {(or any corroborating
witnesses).

Our opening briefin the court of appeals would be due on November 22 2017 Please let
me know if we can be of further assistance in this matter.

Sincerely,

Noel J. Fr ciscg

Enclosure




U. S. Department of Jﬁsﬁée

Office of the Solicitor General

Solicitor General - Washingion, D.C. 20530

October 31, 2017

The Honorable John Conyers, Jr.
Ranking Member

Committee on the Judiciary

U.S. House of Representatives
Washington, D.C. 20515

Re:  United States v. James Marvin Reed, No. 15-188 (D.D.C., filed July 27, 2017)
Dear Congressman Conyers:

Consistent with 28 U.S.C. 530D, I write to call your attention to the above-referenced
decision of the United States District Court for the Disfrict of Columbia. A copy of the decision
is enclosed. '

The decision addressed the constitutionality of 18 U.S.C. 2423(c) as applied to a United
States citizen who resides in a foreign country and engages in noncommercial sexual conduct
with his minor daughter. Section 2423(c) provides that “[a]ny United States citizen * * * who
travels in foreign commerce or resides, either temporarily or permanently, in a foreign country,
and engages in any illicit sexual conduct with another person” shall be punished by a fine or not
more than 30 years of imprisonment. “Illicit sexual conduct” is defined to include both
commercial and non-commercial sex acts with a minor. 18 U.S.C. 2423(£)(1) and (£)(2).

. In 2000, President Clinton signed the Optional Protocol to the United Nations
Convention on the Rights of the Child on the Sale of Children, Child Prostitution, and Child
Pornography (Optional Protocol), and the Senate ratified it in 2002. The purpose of the Optional
Protocol is to encourage the signatory nations to combat the sale of children, child prostitution,
and child pornography. Article 3 of the Optional Protocol requires each nation to ensure, at a
minimum, that those sexual-exploitation offenses are prohibited under its ctiminal laws, whether
committed domestically or transnationally.

The defendant in this case is a United States citizen who has primarily lived in the
Philippines since 1998, but has made several short trips back to the United States. The
indictment alleges that in 2007, he flew to the Philippines from Minnesota, engaged in sexual
intercourse with a minor, took nude photographs, and paid her. It also alleges that in 2016, while
residing in the Philippines, the defendant sexually assaulted his four-year-old daughter. Based
on that conduct, a federal grand jury in the District of Columbia returned a superseding
indictment charging the defendant with traveling in foreign commerce and engaging in illicit
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sexual conduect, in violation of 18 U.S.C. 2423(c); and residing, temporarily or permaneﬁtly, ina
foreign country and engaging in illicit sexual conduct, in violation of 18 U.S.C. 2423(c).

The disirict court dismissed count two of the indictment, which relates to the 2016
conduct. Applying the Supreme Court’s interstate commerce cases, the court concluded that -
Section 2423(c), as applied to defendant’s sexual assault of his minor daughter while he was
residing in the Philippines, exceeded Congress’s authority under the Foreign Commerce Clause.
The court reasoned that the conduct was “noneconomic, violent criminal conduct”; that there is
no “express jurisdictional element” connecting Section 2423(c) to foreign commerce as applied
to the facts of this case; and that “Congress made no factual findings showing that
noncommercial sexual violence committed by Americans residing abroad against children,
generally, or biologically related children, in particular, has a substantial effect on commerce.”
Slip op. at 28-29. The court rejected the government’s link between the defendant’s
noncommetcial conduct and the international market in child trafficking and sex tourism as too
attenuated. Id at 29. The court stated that it would reach the same conclusion even if it were to
apply a “modified Interstate Commerce Clause framework™ and “[r]elax[] the required nexus
between commerce and the activity being regulated” to analyze Congress’s power under the
Foreign Commerce Clause, as the government had contended was appropriate. fd. at 32,

The district court further rejected the government’s argument that the court should uphold
Section 2423(c) as an exercise of Congress’s authority under the Necessary and Proper Clause to
pass legistation implementing the Optional Protocol. The court reasoned that Section 2423(c), as -
applied to the facts of this case, is not necessary to implement the Optional Protocol because it
criminalizes local activity that is noncommercial ini nature and disconnected from any broader
commercial market. Slip op. 39. The court further reasoned that the statute as applied is not a
proper exercise of Congress’s authority because it either caused the treaty to reach a topic which
the President himself could not have negotiated (a domestic matter of another country) or
allowed Congress to reserve for itself power to expand the treaty s scope beyond what the
President had negotiated.. Id. at 40—42

The district court rejected the defendant’s challenges to count one of'the indictment. To
eliminate any dispute over venue for that count, however, see slip op. 43-46, and in light of the
district court’s dismissal of count two; the United States successfully moved to dismiss count one
without prejudice and refiled that charge in the District of Minnesota, which has the sirongest '
connection to the defendant’s 2007 conduct. _

The Department of Justice has defended the constitutionality of 18 U S.C. 2423(0) as
applied to the “residence” prong of Section 2423(c), including in the district court in this case.
Nevertheless, the Child Exploitation and Obscenity Section (CEOS) of the Criminal Division of
the Department of Justice has advised me that further efforts to reinstate and then prosecute the
dismissed Section 2423(c) count will not have substantial practical benefit in this case and,
therefore, that an appeal of the district court’s decision is not warranted, for several reasons.
First, the remaining count, brought under Section 2423(c), carries the same sentence (up to 30
years of imprisonment) as the dismissed count. CEOS is confident in the prospects for
conviction under the remaining 2423(c) count and, therefore, the defendant may receive the same
sentence he would have received had the government proceeded on both counts. *Second, even if -
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the Department succeeded on appeal of the d1smlssed count, CEOS mforms me that it is doubtful
that it would pursue the dismissed count on remand. The remaining Section 2423(c) count,
which relates to allegations about the defendant’s 2007 conduct, is currently scheduled for trial
on February 6, 2018. In that trial, CEOS will seek permission for the defendant’s daughter to
testify about the defendant’s alleged 2016 conduct pursuant to Federal Rule of Evidence 404(b),
which permits introduction of evidence of the defendant’s “other acts” in certain circumstances.
Even if the Department succeeded in reinstating the dismissed count, prosecuting it would
require the Department to present the testimony of the now—mx-year -old alleged victim a second
time. Needless to say, CEOS does not think it makes sense to impose that stress on a young
child twice, particularly if a second conviction would result in a sentence that would run
concurrently to the first. Third, whether the victim would testify a second time (or testify at all)
would be solely up to her, as CEOS has no subpoena authority over her (or any corroborating

. witnesses).

Our opening brief in the court of appeals would be due on November 22, 2017. Please let
me know if we can be of further assistance in this matter. ‘

Sincergly,

Noel J. Francise

. Enclosure




U. §. Department of Justice

Office of the Solicitor General

Selicitor General Washington, D.C. 20530

QOctober 31, 2017

Ms. Patricia Bryan
Senate Legal Counsel
United States Senate
Washington, D.C. 20510

Re:  United States v. James Marvin Reed, No. 15-188 (D.D.C., filed July 27, 2017)
Dear Ms, Bryan:

Consistent with 28 U.S.C. 530D, I write to call your attention to the above-referenced
decision of the United States District Court for the District of Columbia. A copy of the decision
is enclosed.

The decision addressed the constitutionality of 18 U.S.C. 2423(c) as applied to a United
States citizen who resides in a foreign country and engages in noncommetcial sexual conduct
with his minor daughter. Section 2423(c) provides that “[aJny United States citizen * %% who
travels in foreign commerce or resides, either temporarily or permanently, in a foreign country,
and engages in any illicit sexual conduct with another person” shall be punished by a fine or not
more than 30 years of imprisonment, “Tllicit sexual conduct” is defined to include both
commercial and non-commercial sex acts with a minor, 18 U.S.C. 2423(£)(1) and (£)(2).

In 2000, President Clinton signed the Optional Protocol to the United Nations
Convention on the Rights of the Child on the Sale of Children, Child Prostitution, and Child
Pornography (Optional Protocol), and the Senate ratified it in 2002. The purpose of the Optional
Protocol is to encourage the signatory nations to combat the sale of children, child prostitution,
and child pornography. Article 3 of the Optional Protocol requires each nation to ensure, at a
minimum, that those sexual-exploitation offenses are prohibited under its criminal laws, whether
committed domestically or transnationally.

The defendant in this case is a United States citizen who has primatily lived in the
Philippines since 1998, but has made several short trips back to the United States. The
indictment alleges that in 2007, he flew to the Philippines from Minnesota, engaged in sexual
intercourse with a minor, took nude photographs, and paid her. It also alleges that in 2016, while
residing in the Philippines, the defendant sexually assaulted his four-year-old daughter. Based
on that conduct, a federal grand jury in the District of Columbia returned a superseding
indictment charging the defendant with traveling in foreign commerce and engaging in illicit
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sexual conduct, in violation of 18 U.S.C. 2423(c); and residing, temporarily or permanently, in a
foreign country and engaging in illicit sexual conduct, in violation of 18 U.S.C. 2423(c).

The district court dismissed count two of the indictment, which relates to the 2016
conduct. Applying the Supreme Court’s interstate commerce cases, the court concluded that
Section 2423(c), as applied to defendant’s sexual assault of his minor daughter while he was
residing in the Philippines, exceeded Congress’s authority under the Foreign Commerce Clause.
The court reasoned that the conduct. was “noneconomic, violent criminal conduct”; that there is
no “express jurisdictional element” connecting Section 2423(c) to foreign commerce as applied
to the facts of this case; and that “Congress made no factual findings showing that
noncommercial sexual violence committed by Americans residing abroad against children,
generally, or biologically related children, in particular, has a substantial effect on commerce.”
Slip op. at 28-29. The court rejected the government’s link between the defendant’s
noncommercial conduct and the international market in child trafficking and sex tourism as too
attenuated. Id at29. The court stated that it would reach the same conclusion even if it were to
apply a “modified Interstate Commerce Clause framework” and “[r]elax[] the required nexus
between commerce and the activity being regulated” to analyze Congress’s power under the
Foreign Commerce Clause, as the government had contended was appropriate. Jd. at 32.

The district court further rejected the government’s argument that the court should uphold
Section 2423(c) as an exercise of Congress’s authority under the Necessary and Proper Clause to
pass legislation implementing the Optional Protocol. The court reasoned that Section 2423(c), as -
applied to the facts of this case, is not necessary to implement the Optional Protocol because it .
criminalizes local activity that is noncommercial in nature and disconnected from any broader
commercial market. Slip op. 39. The court further reasoned that the statute as applied 1s not a
. proper exercise of Congress’s authority because it either caused the treaty to reach a topic which
the President himself could not have negotiated (a domestic matter of another country) or
allowed Congress to reserve for itself power to expand the treaty’s scope beyond what the
- President had negotiated. Id. at 40-42,

The district court rejected the defendant’s challenges to count one of the indictment. To
eliminate any dispute over venue for that count, however, see slip op. 43-46, and in light of the
district court’s dismissal of count two, the United States successfully moved to dismiss count one
without prejudice and refiled that charge in the District of Minnesota, which has the strongest
connection to the defendant’s 2007 conduct.

The Department of Justicé has defended the constitutionality of 18 1.5.C. 2423(c) as
applied to the “residence” prong of Section 2423(c), including in the district court in this case.
Nevertheless, the Child Exploitation and Obscenity Section (CEOS) of the Criminal Division of
the Department of Justice has advised me that further efforts to reinstate and then prosecute the
dismissed Scction 2423(c) count will not have substantial practical benefit in this case and,
therefore, that an appeal of the district court’s decision is not warranted, for several reasons.

First, the remaining count, brought under Section 2423(c), carries the same sentence (up to 30
years of imprisonment) as the dismissed count. CEOS is confident in the prospects for
conviction under the remaining 2423(c) count and, therefore, the defendant may receive the same
sentence he would have received had the government proceeded on both counts. Second, even if
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the Department succeeded on appeal of the dismissed count, CEOS informs me that it is doubtful
that it would pursue the dismissed count on remand. The remaining Section 2423(c) count,
which relates to allegations about the defendant’s 2007 conduct, is currently scheduled for trial
on February 6, 2018. In that trial, CEOS will seek permission for the defendant’s daughter to
testify about the defendant’s alleged 2016 conduct pursuant to Federal Rule of Evidence 404(b),
which permits introduction of evidence of the defendant’s “other acts” in certain circumstances.
Even if the Department succeeded in reinstating the dismissed count, prosecuting it would
require the Department to present the testimony of the now-six-yeat-old alleged victim a second
time. Needless to say, CEOS does not think it makes sense to impose that stress on a young
child twice, particularly if a second cenviction would result in a sentence that would run _
concurrently to the first. Third, whether the victim would testify a second time (or testify at all)
would be solely up to her, as CEOS has no subpoena authority over her (or any corroboratmg
witnesses).

Our opening brief in the court of appeals would be due on November 22, 2017, Please let
me know if we can be of further assistance in this matter.

Noel J Frandisco

Fnclosure
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,
Plaintiff,
v. Criminal No. 15-188 (APM)

JAMES MARVIN REED,

- Defendant.

MEMORANDUM OPINION AND ORDER

Defendant James Marvin Reed is charged ma two-cotnt indictrent tHét‘ ailégeé' hé-engaged
i illicit sexuval conduct with two différétit mﬁo’r_s‘*vﬂiﬂe‘ in "a‘ffoféigﬁ':"doml'fl“y‘ 'In Count ‘Oné,
Defendant is charged with violating!18 USC § '2‘4‘23‘(c)','bétweégi-igfaﬁuéry' an& Deceriber 2007,
by fl*avelihg to the Philippines and exch.':mg':i1‘1'g:""i money‘for sex "\"?‘Vi,thl a inor child: In'Count Two,
" Defendant is charged with violatiﬁg IS‘U:.S.C."§‘§“3243’2?;('€j\aﬂd"‘2423(e)',‘ ‘bétw_een'-'J"anﬁary and
August 2016, by residing -in the Philippines and molestiﬁg and attemptihﬁ to r‘nro'lééf'gh'i"sﬂ own minor
child.

‘Defendant moves the court'to "d’i’Sn’.li'SS the indictment :éféaih'st'iﬁim és inconstitutional for
éeveral feasons. .- First, he ciaims thit prosecuting him' for a"ctime purportedly committéd more
than eight years prior to when he was'formally"charg'eﬁ ’cons;titufes"imperrfiisSibié preé'indidtmeht
delay. Second, he argues that the law under which he is fché'r"ged' in Count Two' was énacted after
part of his allegéd conduct-téﬁk'plaCB, making it retroactive législation that violates the Ex Post
Facto Clause. VThird, Defendant submits that .Co'ngress"ﬁid not have co‘nstifutibn_a] aLfthQritf to

enact 18 U.S.C. § 2423(c¢). Fourth, he moves to sever the Cdunts-jand proceed with s'ebarate trials
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.if both Counts in the indictment are to stand.. Lastly,. Defendant asserts that. the indictment must
be dismissed becau;e the District of Columbia is the \r;frong venue in which to try him.

After thorough review of.thel parties’ submissions and applicable law, the court will allow |
trial to proceed on Count One of thé indictment, but not on Couﬁt wa. As to Count‘ One, the
court concludes that Congress has authority under the Foreign Commerce Clause to criminalize
the condﬁct' alleged therein, and Defendant’s Due Process Clause rights were not violated by the
Government obtaining an indictment years after thé events in question. As to Count Two, the

court concludes that the charges do not violate the Ex Post Facto Clause, but will dismiss Count

-'---Two—beeau-ser-seet—ienf242¢3_(e);isjuneonst;itu‘t—_ion_&lﬁsfgppl;ipd tothe conduct alleged.- Congress-does - -~

not possess authority u\n_c,ie;,r_,ei_ther;he_Eq_rcign;CQngrpg I;(j_lause. or.the Necessary and Proper
Clause to cfiminalize. D‘cfendant’s:.glleggd,lac_‘.c _Qﬁ,segguglly-molesjcing :;lnd at_tempt_ing_ to sexually
molest his four-year-old daughter while residing in the Philj;é?_ines. In light of that conclusion, the
court denies Defendant’s, ‘Moti‘on fo SGV@]_‘:;,‘EI.ﬁ_ ;.plégt.::_ The court =_aiso,rejec‘ps_.,:at. this juncture,
Defendant’s ché._llenge to venue.in the,Disfricﬁaof-g_olu;mbia.__
L  BACKGROUND
- -When ruling en-a motion to- dismiss an indictment; the distriét court assumes-the trﬁth_ of
’thc factual allegations in the indictment ar_fgd the Government'’s proi’"feredtfacrts._ United States v.
Ballestas, 795‘F.3d 138, 148-49 (D_._C. Cir. 2615), Acéordingly,‘inorder to resolve the motions to
dismiss presently before the court, the court accepts as true the following facts.
Defendant James Marvin Reed, a citizen of the ﬁnited_States,_ isja United States Navy
veteran who hés resided abroad for several years, with occasjonal trips to the United States. See
| Gov’t’s Resp. to Def."s Mot. to Dismiss the I_ndiot.ment,_ ECF No. 25 [héreinaﬁer Gov't’s Opp'n,

'ECF No. 25}, at 2 & n.2, 5; Status Conf. Tr. (draft), May 5, 2017, at 9. In particular, Defendant


https://Accordingly,.in
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traveled to the Philippines from the United States in January 2007 and remained there until at least

2008. See Gov’t’s Opp’n, ECF No. 25, at 5. On December 15, 2015, a grand jury indicted

‘Defendant on one count of traveling in foreign commeree and engaging in illicit sexual conduct

with a minor child (Minor A), in violation of 18 U.S8.C. § 2423(0). (2007). * See Indictment,
ECF No. 1; Arrest Warrant, ECF No.‘ 9. The grand jury feturned a Superseding Indictment on
May 4, 2017. See S‘uperseding Indictment, ECF No. 26. The new indictment repeats the original
charge (Count One) and adds a second count against -Defendant for residing in a foreigh country
and engaging and attempting to engage in illicit ’sgiﬁia‘l conduct with a different minor victim
" (Minor B), in-violation of 18 U:S.C. § 2423(0:)',:-(6)f(201f6) (Count Two). See Superseding
Indiciment, ECFNo.26.) 7 o e

Thé original Indietment arcsge from d'years-long iﬁvesfig‘atiqn%sborh in the Philippines- and
- the 'United'-Stétes." According to' the .--G(;iférnmnnﬁ,‘ ‘the deparnneﬁt*df‘ﬁdme-lénd Security
- Investigations (“HSI”’) in Manila, Ph‘-ilipp‘ihe“s 1(‘-‘fIS‘I Manila”) fiist received inforﬁation dbout'the
“events giving rise to original 'Indiéfm'en;c‘~in Noveriiber'2008. See Gov’t’s Resp. toDef.*§ Mot: to

' Distniss Indictment Due to Pre-Indictment Deldy; ECF Ni)’.@ﬁ-‘_[ﬁereina‘ﬂerz Gov't’s Opp’.n’,:ECF

No: 24], at 1, HSI Manila began a covert operation to'locate Deferidant a few weeks-later, but -

those efforts proved unsuccessful and investigative efforts waned when the original case agent

U Although Count One and Courit “I'wo ‘both charge Defendant with wolatmg 18"U.8/C. § 2423(c), the’ language n

each count differs in light of the version of the statute in effect at the time of the conduct charged. In 2007, Section

2423(c) prohibited “[a]ny United Statés citizen . . . who travels-in foreign- commercg . , . [from]. engagfing] in any
illicit sexual conduct with another person.” 18 U. S C. §2423(c) (2007). In 2013, Congress amended Sect;on 2423(c)
" to include, as an alternative element to “travel[mg] in forelgn commerce,” the element of “resid[ing] . . . in a foreign
country » See Violence Against Women Reauthorization Act of 2013, Pib. L. No. 113- 4,§ 1211, 127 Stat. 54, 142
(2013) (codified as amended at 18 U.S.C. § 2423). Thus, since 2013, Section 2423(c) has made it unlawful for “Jalny
United States citizen . . . who travels in foreign commerce or resides, either temporarily or permanently, in a foreign
country” to “engagc[] in any illicit sexual conduct with another person.” 18 U.S.C. § 2423(c). Becausé Count One
concerns conduct that occurred before 2013, it charges Defendant under the prior version of Section 2423(¢). Count
Two, by contrast, chiarges Defendant under the current version of Section 2323(c) for conduct that allegedly occurréd
in 2016.
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retired between 2010 and 2012. See id at 2. In November 2012, after learning the case remained
open, HSI agents. in Manila and Washington, D.C., re-interviewed Minor A and began actively
pursuing Defendant again. /d. Initial efforts to obtain Defendant’s DNA ﬁ'ém- the United States
military and when he passed through airport security in San Francisco, California, in December
2012, proved unsuccessful, Jd.? Iﬂ the early months of 2013., the Government subpoenaed Camber
Corporation—believed (o be Défcndant’s former employer—as. well as. Citibank -and Delta -
Airlines to provide materials to a ggaﬁd jury. Id.-at 3. In late 2013, iﬁvestigators successfully
obtained DNA samples. from Mino_f A and her child. Id In April 20 14, the Government re_:quested
 statistical records éflive.‘ births in the Philippines from the Government of the Philippines, whichﬂ
produced those records m_Septembér 2015, Id Alsb m 2014, 'HSI pursued a-lead in Guam,
believing Defeﬁdant might be living thezje, and-made a su,mmOI.l'S request to Facebook in a further
aftempt to focateDéfendant. d. Investiéatofs _we_:i*é only able to determine Defendant’s general
location in 2015, after they ident—iﬁed_the _i'_-nternet p_ro‘_rqqdl éddress_ affiliated with' his,e-m&il
account, whfch placed him in .the Ph._i,i_ippir_lgs_.ﬂ Id. . Defendant -W,as;taken into custody in the
Pﬁilippines in August 20-16,,‘at ;-which@po_in_t he provided HSI Manila_age_n_ts '_T;Vith;_a DNA?sa_mple
- and his éddress in Butuan, Phiﬁﬁppi’nes. 1d:at.4. He was deported to, tli_e, United States in Sepfémber '
2016. Id
| The Government a;sser'ts that the evidence pertaining to Count One will shoW that
Defendant traveled ﬁom the United. States o the Philippines and subsequently engaged 1%1 a
.commercial, sexual relanonshlp w1thMmorA See Gov’t® s Opp’n, ECF No 25 atS 6. Accordmg

to the Government, on J anuary 17, 2007, Dcfendant_ boarded a flight in Hartfo’rd, Connectlcut, to

? Investigators mistakenly believed Defendant was a retired member of the United States Army, rather than the Umted
States Navy, thus making thelr request for a DNA sample from the Army.unproductive.- See Gov’ t*s Opp™n, ECE No.
. 24,at2&n2, ,
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Minneapolis, Minnesota; traveled onward to Narita, Japan; and reachéd his final destination—

Manila, Philippines—on January 18, 2007. Id at 5. In September 2007, while in the Philippines,

a mutual acqoaintance introduced Defendant to Minor A and told Defendant that Minor A was 15

years old (though, in reality, she was 14 years old). Id. Defendant gave Minor A his business oalfd

and, a few days later, invited her to his 1‘e‘sidence at the Castle Peal_(':'To'wer condominium complex,
in Cebu City, Philippines. 7d. .MlTlOl‘ A visited Defendant at his home approximately ten times
between September and December 2007 and erlgaged'in sexual intercourse with Defendant during
each visit. Id. at 5-6. The first tithe Minor A visited Defeﬁdant‘ét'his residénce; Defendant geve
her a glass of wine,' took nude pllotographs of her, eﬁgéfgea in se:xu'al intercourse 'Wit'h‘her- and
. offered her 2,000 pesos and to pay for her sohool expenses Jd. at 6, On each visit that followed

Defendant paid Minor A 1, 000 pesos. Id Minor A gave biith' fo a chlld the followmg year when

shé was 15 years old. i According to DNA ,te’stmg, there is & '99.9999% probab1l1ty'that '

- Defendant is the father of l\;linm" A’s child. Govt's Opp’n, ECF "Noi£24: at 4,
| With re‘spec’t to Count T\?V‘o, the Go‘\(emm'e'ht"‘st‘tﬁlnit’é ﬂié"[ its evidence will show Defenclar_ll
resided in the Philippines % 2016 and Sextially assaulted his four-year-old daiﬁg‘h'tef,' Minor B.
See Go'v’t’s Stutreply, ECF Na.-37, at 2; Status Conif. Tr. (draft), May 5. 2017, at 4’(é;¢plaiﬁing'that
'Defendant is biologically related to Minor B) Hr’ g Tr. (draﬁ) June 15 2017, at’ 20 > The
Government proffers that from January o August 2016, Mmor B was in Defendant s care, control,
and custody in the Philippines and, dliring those periods of 0ust0‘dy,‘ Defendant con’[aot'ed and
- attempted to contact his penis with Minor B’s vulva, as Well“ﬁélligitally peiletfated ‘Minor B’s

vaginal openiﬁg, Gov’t’s Opp’n to Def.’s Mot. to Sever, ECF No. 36 [llei’einaﬁer Gov’'t’s Opp™n,

* The Govemment has represented that there is no biclogical relationship between Minor A and Minor B. See Status
Conf. Tr. (draft), May 5, 2017, at 8.
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ECF No. 36]; at 3; Gov’t’s Surreply, ECF No. 37, at 2. Minor B eventuaily disclosed Defendant’s
conduct to her mother and grandmother. Gov’t’s Opp’n, ECF No. 36, at 3.
IL DISCUSSION

Defendant has moved to dis_m_iss the Supers;eding Indictment on ihe grounds fhat
(1) Count One violates his ﬁghtS under the Fifth Amendment’s Due Process Clause because the
‘Government waited more than eight yeafs 1o prosecute him; (2) Count Two violates his rights
under the Ex Post Facto Ciau;e because it retroacti{fely criminalizes his lawful residency in the
Philippines; and (3) both Counts allege violations of a statutory provision, 18 U.S.C. § 2423(c),
that Congress lacked constitutional authority to enact. See Def.”s Mot. to Dismiss Indictment Due
to Pre-Indictment Delay, ECF:NO._ 18 __[Ihg:el_inaﬂe;j béf‘.’s Mot. to Dismiss, E;CF_ No. 18]§'Def.’s
Mot. to Dismiss Indiotrﬁen‘;, ECF No. 19 [hereinafter Def.’s Mét. to Dismiss, ECENO. 19], With
_resp,ect to the last argument, Defcr_'l_dant-ghallengt‘:s the con-gtitutionaiit_y of the statute both on its
face aﬁd as applied to-the aﬂegation-s aninst him. PIIr’_g‘TT:r._ (draft), Jl‘mé 15, 2017, l\at 4. He asserts
that Congress can rely upon neither the Cqmmérce C]au.lise nor .th? _N_e,cess.gry and Proper Clause to
create the criminal offenses with which he ‘is-'charzg;c,q.. See Def’s Mot. to Dismiss, ECF No, 19, E-lt
6—11; Def’s quly in Supp. of Mot, ,‘t_ohDizs_mi:ss_ Indictrﬁenﬁg & Def.’s Mot. to Disﬁﬁs's Supefseding
Indictmen‘;, ECF _Nq. 29 [here_inaﬁer Def’s _ch_ly, ECF No..29], at 7-16. In the event the court
finds both Coﬁnts reston éonstitutioqa_l applications of Section 2423(c), Defendant moves to sever
the charges and proceed in.two separate trials. See béf.’s Moet. to Sever, ECF No. 34. Finélly,
Defendant urges the_coﬁrt to dismiss the Superseding _Indi_ctment in its em‘.iréty because venue is,
not proper in the District of Columbia,' | |

The court addresses each argument in turn.
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A. Pre-Indictment Delay

Defendant. first mox;es to dismiss Count One of the Superseding Indictment on the ground
_ that the United States violated his due process rights by waiting ugtil December 2015 to ﬁle
chargés a'garinst him fbr conduct that ﬁilegedly occurred in 2007. SeelDéf.’s Mot. to Dismiss, ECF
No. 18.

The st_atutory_ peri’éd of limitations and the Due Process Ciau’se of the Constitﬁtion guard -
ragainst the imposition of stale charges against a"c:rim;'naI defendant. Unifed States v. Lovasco, 431
U.S. 783, 789 (1977); United States v. Ma%z'_oh,_‘404'U'.-S.- 307,322-23 (1971). While a defendant’s |
primary protectio.n_ against a delayed prosécution is tﬁé‘iﬁhiit_atiénsl-p‘eriod, a defendant can show
that a pre-indictment delay that does not violate the statute of Iimitatioﬁs nonetheless violates his
rights under the D¢ Process Clause by demdﬁsti‘atilfg{?fﬁétthe delay (1) substantially prejudiced
his right to a fair trial‘a;nd (2) was used to gain tzictical"’adi?ahtag:e over him: Marion, 404 U;S". at.
324; accord United States v Brfdge;ﬁan; 523'F.2d 1099, I.-=1‘1'—-‘12:"(D‘.C.'Cir; 1975); see’ Unﬁé& '
 States vi-Kilray, 769 F. Supp. 6, 7 (D.D.C. 1991) (explaining that the defendafit bears the burden

of _-dem‘oﬁst‘rating both elements); aff’d on:brhér"‘ ground, 27 B.3d 679 (D.C. Cir. 1-9945. A

' garosecmor’s decision to -delay-'iﬁdiCtﬁeﬂt in "ordér‘ o investigate ﬁiﬁher does not o‘ffeh'd the
Cor_l'stitutic;n. Lovasco, 431 U.S. at 790, 796. Thstead; the defendant must deronstrate that delay
" was a “deliberate prosecution tactic.” B?f_déémdn, 523 F2diat 1112 |

Defendant contén'ds <fha‘g- the eight year period betwéen the conduct allegéd in Count Ohne
and the charges brought against him has. prejudiced his ability to defend hims‘e_'lf ‘in this case
because a sﬁbstan‘;ial-nyniber of WitnéSsés a_re‘-ﬂdw unavailable, and those that are available have
faded memories. ISpeoiﬁcaily, 'Defénda'n‘t notes that two restaurants in’ which he and Minor A

purportedly were seen together have now closed ‘and, as a result, their former employees and
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patrons are unavailable to aid in his defense. Def’s Mot. to Dismiss, ECF No. 18, at 3. Similarly,

in light of the substantial gap in time between the alleged conduct and return of the original

~Ind ictment,‘the employees and residen_ts Aof the Castle Peak fo_wer condominium complex are no

longerra,vaila.,ble to be interviewed. Id, Additionally, Defendant states that discovery revealed that
his driver has “first hand knowledge of the alleged conduct,” but Defendant cannot locate the

driver for an interyiew in light of thg passage of tirﬁe. Id. at 3-4. Lastly, Defqndaﬁt notes that the

few witnesses he has been able to locate and contact can only provide diminished assistance

because the lapse in time since the .alleged events has affected t_h_e.ir memories. Jd at 4.

Collectively, Defendant '_croncludes,_thegpre-indictment del_ay,fatally undermines his“ability to put

on an effective defense. |

Defendant -has failed to . establish  both -thg ,éub_stant_ial_ =prejudiqe. and go,vémment

misconduct _neqessafy to. prove that _prefindictment <-1eiay. vioia‘ted‘;:his' d‘ue,-;proqgss righ_fcs‘.
Although Defendanf points to some prejudice_,_resu_ltiﬁg from the délay between the cvents alleged

and return of _ﬁhe. original . Indictment, that prejudice: falls lshort of’ constituting - “substantial -
prejudice.” See Marion; 404 U.S. at 324._.Defen,dant makes genera]i_éed statements about p_r‘ej_.udi_ce
stemming from witnesses’ loss of memory b-ver time -and 01113} speculates thrat unavailabgie
witnesses would be able to contribute to his defcnsc, rather than make a specific claim that any
onie witness could offer excul'pat(;ryj evidence. See United States v. Brodie, 326 F, Supp.2d 83, 88
(D.D.C. 2004); Kilroy, 769 F. Supp. at 8. Additionally, Defendant has made no effort to
. demonstrate that the Government intentionally delayed seeking an indictment in order to gain a
tactical advantage in his prosecution. -On the.‘rec_:ord presented, the court sees no evidence of
strategic intent on the part of the Government. The Government represents that it first leafned Qf

the conduct giving rise to the charge in Count One a year after it allegedly occurred and that there
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was insufficient or incomplete evidence at that time to pursue criminal charges. See Gov't’s

Opp’n, ECF No. 24, at 1-2 (explaining inability to locate Defendant). Although the Government

could have been more diligent in pursuing the case despite changes in personnel, ¢f. id. at 3, that

delay does not evidence bad faith. Indeed, the fact that the Government did not believe it had
enough evidence to indict Defendant in 2008, ‘or even 2014, and needed to investigaté further

reflects appropriate prosecutorial restraint, not an effort to take tactical advantage of Defendant.

‘ Accordingly, the court concludes Deferidant did not suffer a violation of his rights under

the Due Process Clause due to pré—indicfﬁiEﬁt defay.

B.  ExPost Facto Clz;use. i

Defendant n’éxt moves to dismiss Count Two of the Sup’erseciﬁlgl Indictmention fhé ground
that Section 2423(c), ds’applied to "fhefcon:dudtdllégéé:l'in that ‘Count; Vi‘olét’es his :co‘n_sfimtioiriail-
right to bé ﬁee from retfdactiw'(e‘leg.islati‘oﬁi :De'ﬁf’s Reply, ECF No. 29, at18-19." Count Two
alleges: “Between on or about January 3, 2016, and on or ‘abdut August 2, 2016,'[D¢fenaant]':
did reside, temporarily an:d pertharently, i the'Phi‘liﬁpﬁhes, a foreign country, and engage 4nd
" attefpt to eﬁgage in illicit sexual condict . : . with ancther pér'son under'18 years 6L dge (WNOR
B).” Superseding Indictment, ECF No. 26, at 2. ‘De’féndanf sub’mitis-th’at he has “resided” in the
Philippines since long before 201-3,"Wheli' Congress aménded Section 24123'(6) to in’cl-'ud“e,-" as‘an
alternative e]ément to “travel[] in foreign co'rhrﬁel"p’e',” the act of “resid[ing]; cither tempdi‘ariiy or
permanently, in a foreign country.” See Dt’s Reply, ECF No. 29, at 19; seé"also Violetice

Against Women Reauthorization Act of 2013, Pub. I, No; 113-4; § 1211, 127 Stat. 54, 142 (2013)

(Godified-as amended at 18 U.S.C. § 2423); supra, at note 1. Cotisequently, Défendant concludes,

to file charges against him in 2016 for a crime that depends on lawful conduct occurring 'p}‘i'o‘r to

2013—his residency in-the Philippines—violates the Ex Post Facto Clause. See Def’s Réply, ECF
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No. 29, at 19,

The Constitution prohibits Congress from passing any “ex post facto Law,” U.S. CONST.
art. I, § 9, cl. 3, which meané, in paft, that Congress may not punish an individual for committing
~an act that, at the time, was lawful to commit, Calder v. Bull, 3US. (3 Dall.) 386, 390 (1798), Al
Bahlul v, United Stqtes, 767 F.3d 1, 17-18 (D.C. Cir. 2014) (en banc). The cc‘:uﬁ_: assesses whether
a statute violates the Ex Post Facto Clavse by determining if the statute "‘att.ach[es] néwi ie’gal
consequences to events complétec‘l-befokre; its eﬁactment.” Bartko v. SEC, 845 F.3d 1217, 1223
_ (D.C. Cir. 2017). “New legal conséquen;:es’? include (1) “impair[ment} [of] rights a party
possessed when he aot‘ed”;r (2) “increase[] [of] a party’s. liability for-past conduct”™; (3)
“impos[ition] [of] new duties with respect td transactions a}reédy completed”; or (4) “material
adjustments to the extent ofa party’s liability.” Id. (in_t%:rn,al quotation marks .Omittedl). 'Howgvér,
“[a]' statute is not made retroactive, metéiy beéause it draws upon antecedent fgcts for its operation.”
Cox v, Hart?:260:U.S. 427, 435 (l 922);lqc;cord_ United Staz‘és v.,HémmingLY, 258 F.3d 587, 594 (7th |

- Cir. 2001) (applying Cox, 260.U.S. 427, to the Ex Post Facto Cla_use')..

Section 2423(c) does.no;t qué,]__jfy ;’cl_,SA an _é)g péét factg law,. as rapplir-;ld in Count Two, because
the crime -alleged did not occﬁr-.unt_i_l January 2016, affer Congress _arﬁended.the statute. The
charges in Cougﬁ, de requirc the qu__é_mmant to pl‘"io,v'ci fwd clements: (1) ;'eéideylcy in a foreign
country; and (2) e_n_gagin_g or attemptii;g 1o engage in nqncéfnmerdial sexual conduct with 5 miﬁor. '
18 U,S.C. § 2423(c), (.e),_.(t)(l):.: Both elements occurred simultaneously in January 2016, when
Defendant (1} was residing in the Philippines and (2) allegédly engaged or attempted to engage in
a sexual act with his minor daughter. It follows, then, that the law does not criminalize Defendant’s

act of residing.in the Philippines prior to the alleged molestation in 2016. Rather, it criminalizes

10
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the act of molesting a‘child while residing in the Philippines.‘ Defendant’s residence in the
Philippines in 2013 is irrelevant to éount Two and, thus, poses no éx post facto concern.
Therefore, the court rejects Defe'ndén,t’s challenge toithe constitutionality of Count Two
" based on the Ex Post Facto Clause.
. Constitutionality of Counts One and Two
The heart of Défendant’é Motion is that both Counts of the Superseding Indictment are
unconstitutional because: Con-gress did not have powér 10 pass ;the';sfétutofy provision upon which
they rest: Section 2423(c). Undef Rule 12 of the Fede_ral Rules of Criminal Proce\dure, the
defendant in a criminal matter may challéngé his or 'hériridictfneﬁt‘éstjhcons'titutibnal at any i)biﬁt
“prior to trial.'See Fed. R, Crim.P: IQ(bj'(B;);“ In 'ma‘kiing.sUCHfziféhalléngé, the defendant in‘ay_%s_"eek.
to invalidate the indictment as unconstitutional oi'ifs Bice b as applied to thie-conduct alleged. For
the court to hold that a'statuté is facially unconsﬁfufic)ﬁal;:_the défendant bears the héav‘y-"burden of
demonstrating that “no “set of’ c-iréum'sféhc"és'-éxis’és; undér which ‘the, [statute] wSu-l‘d« be valid”
United Statéjs v Sale‘rns,f'élgl'-U;-S:; 739,‘745"@987)1.- ‘Tn contrast, to succeed: 0n’an'és.—ap:p-'l‘ie'd
challeﬁge,n the defendant need Qni?"$h6iﬁ‘théf. the: statuté ié“‘-aﬂuncdnﬁitﬂﬁoﬁéﬂ*exé'r(_:is‘e”of
congressional. pjower;’_as'applieii; to '.t-hc's ﬁ‘on&ﬁctset forth' in thejlindictinentif‘ Unitéd ‘S}ates v..
Sullivan, 451 F.3d 884,887 (D.C. 'Cir:='20'0'l6)i~ ﬁere; befe‘ﬁdant_briﬂgs Both facial and as-applied
'ch’ﬁlléngé‘s to each Count in the Superseding Indictmént, | R
7 To _justify‘ a p‘ieée‘of 1egisl‘ahon,"the’:’G(')’Vérﬁﬁi'ent"mlist' be able to point: to an éfutherated
'pdwer in'thE' Constitution that authorized quigfes’s‘td ehact it. It'is Beyo'nd doﬁbt?th"at, “lacking a
police power;’ ‘Congress cannot punish. felonies generally.” A dr'im'ivr'ial“at;t commit’téd‘Whol_ly
within a State ‘cannot be made an ‘o-ffenceA agaiﬁ'st the United States, l(mi'es’s it [has] some relat.idn‘

to the execution of a power of Congress, or to ‘some matter within the jurisdiction of the United

11
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States.”” United States v. Bond, 572 U.8. | _ 1348, Ct. 2077, 2086 (2014) (quoting Cohens
. Virginiq, 19 U.S. (6 Wheat.) 264, 428 (1821); United States v. Féx, 95 U.S. 670, 672 (1878)).
Here, the question is not whether Congress has the authority to criminalize conduct occurring
wholly within one of the United States, but, relatedly, .whet_her acts oCcuﬁ'ing wholly within a
foreigﬁ country can be made “an offence against the United States” pursuant to one of Congress’
enurherated powers, |

The Government assér_ts that Section 2423(c) is a constitutional exercise of Congress’
aﬁthority to regulate international commercial activitics under the Foreign Commerce Clause and
-its power 1o enact legislation that implémcnt,é‘ a non-self-executing treaty under the Necessary and
Proper Clause. First, the. Géverpm_ent epr:a:i:n_s' 'tha}t Section 2423(c), defined ‘to reach either
commercial .or noncommercial sex acts Wjithléhildren, is apon_stiﬁutional- exercise of Congress’
Foreign Comﬁeljc_e.CIauS=e,;power bqpause it; ,feguiates .conduét linked.to a broad, international
market in child trafficking and sex tourism, Gév,_’tf S Su;frép_ly, ECF No. 37, at 10-11. :As.a general
matter, the Government submlts that Congress possesses broader authority to regulate its citizens’
conduct abroad than their actmtxes at home. See Gov't’s Opp’n, ECF No. 25, at. 10. To the extent
the Interstate Commerce Clause’s: familiar, framework provides, a. helpful anaIytlcal tool, the
Government contends that it represents é floor; rather: thaﬂ a cexlmg, on Congress’ power under
| the Fore:gn Commerce Clause. Seeid at.11. The Government believes Sectg_on 2423(c)to be a
constitutional exercise of Congress’ ,pow@iq,_on.the ground that Congress had a rational basis to
éonclujde having sex with minors, irreépcctive éf whether money is :exghangeds is part of a class of
activities that has a substaﬁtial effect on fhe trafﬁbking of children and sex.tourism%comfnercial '
markets in which Americans participate—and failing to regulate that conduct would leave a large -

“gap” in Congress’ overarching regulatory scheme. See id. at 15-16; Gov’t’s Surreply, ECF No.

12
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37, at 10-11. Second, and separately, the Government submits that the c-ourt may uphold Section
2423(c) as %1 propelr exercise of Congress’ authority under =theNecessary and Proper Clause to pass
legislation that- implem_énts a non—sQIf-executing treaty to which the United States is a party: the
- Optional Protocol to the Convention on thé Rights of the Child on the Sale of Children, Child
Prostitution and Child Pornography (“the Opt'ionai Protocol”), adopted May 25, 2000, T.LA.S.
No. 13,095, 2171 UN.T.S. 227 [hereinafter OPTIONAL PROTOC(-)L']; See Gov’t’s Opp’n, ECF No.

25, at 20: Gov’t’s ‘Suireply, ECF No. 37, at 12-13; see also S. TREATY Doc';_'10‘6-3_7 (2000).

" Whther defined to reach commercial of noncommercial sexual abuse of children, the Government .

contends, Section 2423(¢) is rationally related to" the ‘Optional Protocol’s broad interest in

eliminating  sexual harmi of children :"énd,';i‘tﬁe}‘_efoi‘:e, “should’ be upheld ds constitutional
implementiﬁg legislation. GOVI’t’S. Surreply, ECF No. 37, at 1243
De’fe‘nda'nt"chﬁilenges'Sébﬁiéﬁ '2423(6): as unsupported by eitlier power of Congress. First,
'Defenﬂ'eiﬁt submits that! to "tﬁe"e;xt'en’t'Cbﬁgii‘eis‘s'pcjs'sésésfééz broader Eiﬁth‘dfit;i’ to repulate its citizéns’
conduct undet the beéigﬁ;‘Cofnrﬁéfée Clavise than“undér the Tnterstate Commerce C:Iéu‘se,“"*the
Foréign Commerce Clause is fiot af absolitte, "v&dﬂd-Widej fiﬁdfi’de'deeff See Def. % Mot. 1o
- Dismiss, ECF No. 19, at :4.'7‘5‘Cdnseqiiérffly;"'Defe'n'daﬁf Views thé I’nfeél"state Commerce Clause’s
: .outer bounds as representatlve of the scope of the Forelgn Commerce Clause:’ AnalyZI.ng Section
2423(¢) under the Interstate Commiérce Clause ﬁ“amework Defendant asséfts 'that Sectlon
2423(c)’s ccrmmeréial‘applicatidrf%‘at issue ifi Courlt' Onie~—cannot survwe.because it touches
neither a chann_ef'noff instrumentality of commeérce, ‘and “10‘551, intra-natioral activity unconnected
to travel in foreign -cc;mm.e'rce” is beyond Congress’ power to regulate; Id. at 8, 10-11. Further,
even 1f Congréss can reach IOC‘aI“foréigh' éioti\-iityf'that ‘substantially affects foreign commerece,

Congress’ authority cannot be construed so broadly as to allow it to “create comprehensive global

13
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regulatory schemes among the nations of the world.”  Id  With respect to Section 2423(c)’s
noncommercial application—at issue in Couﬁt Two—Defendant asserts that Congress may not
regulate noncommercial conduct based on the effect it might, through a series of inferences, have
on foreign commerce.  Def’s Reply, ECF No. 29, at 8-9. And, Defendant claims, Sectioh
2423(c)’s noncommercial applicetion does not ﬁll a gap in a broader regulatory scheme designed
to stop child sex trafficking because the only conddct that provieion regﬁlates is a local crime that -
is inherently noneconomic in nature, See id..at-10~-11. Second, as to. the Necessary and Proper
Clause, Defendant pushes,back against the Government’s theory that Section 2423(c) ;'_mﬁlerhents-
the Optional Protocol on the grounds that the statute.is not _hﬁplementing legislation, it proscribes
_ cenduct not mentioned m lthe treatj/, and it is unrelated to the treaty’s objective of preventing child
trafﬁeking and sex tourism, Se? id, at 12-16. , . -

Defendant"s’ cha‘ﬂenge to Section 2423(0}- impiicates conﬁi)licated _questions  of
constitutional law. The court begins- Wlth his claim that Congress lacks authorlty under the Foreign
Commerce Clause to pass Sectlon 2423(0) as apphed in Count One and Count Two That inquiry
first requu*es the court to :determme the, ﬁj:amewor_k that govems su_qh an al___lalysw. befo_re it can
assess whether Section 2423(c)’s Q,lemereia.l and nopeemmeroial e'ppli.cationsrare constitutional,
~ as applied to the conduct alleged m?e'acll_._;C_Qunt'. For the reasons that follow, \Zthe court eoneludes
Congress can_rely on the Foreign Commerce Clause .t(_).‘e;_l.ao_t Section 2423(0)_’s:cor;1mereia}
application, as relevent to Count Oﬁe,;bu,t;not"_Se:etien 2423(c)’s noncoﬁlmereiqi application, as
relevant to Count Two. Accordingly, the court then turns to whether Section 2423(c)’s
~ noncommercial applicetion may be. considered_ .a con.stjtutional exercise of Congr._ess’- aﬁthority

under the Necessary and Proper Clause to implement the Optional Protocol. .

14
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1. Foreign Commerce Clause
VArticle 1 of the United étates Constitution authorizes Congress “[t]o regulate Commerce
with fofeign Nétions, and among the several States, and with the Indian Tribes.” U.S. CONST. att.
I, §8, cl. 3. The Supreme Court’s _inferpfetation of Congress’ Commerce Power has .de_velo':ped |
through reference to the three sub-clauses within the ‘Clause—the Foreign Commerce Clause, the
Interstate Commerce Ciauée, and the Indian Commerce Clause—such that each.occup ies a distinct
jurispruderitial $pace in case law.’ Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 18 (1831)'
(noting that “[t]he objects, 1o which the power of regulating ébnﬁne’r'ce might be directed, a;e
divided into three distinot classes . . and] [w]hen forming this article, the convention considered
them as entirely ﬂi,étiﬁ:c‘t"’)-;’acébra- Cotton Petroleim Corp. b. New Mexico, 490 U.S. 163, 191-92
(1989) (explaining that the 'Trﬁ‘aes ‘anid States cannot be treated :intércﬁa-ﬁgéé"bﬁf for purpbses of
"de‘ierrfiiriihg.‘Qbﬁg%'réss"‘Feé_iilafofjf:éfﬁ{h"c';fity under the jCo'tﬁrﬁefce'CIéﬁ'éé because each trigges |
' diffe:rentgz'ét’r;uétural oons‘idératioﬁé‘ Withiﬁ ur cohs’ﬁ“cﬁﬁéhal systém); United States v, Pendléf'oﬁ,
658 F.3d 299, 306207 (34 Cir. 2011 (suiveying thé evolutioii of the Cémirierce Power over Liric);
“United Sjatés v: Clark; 435 F.3d 1100, 1110-13"(9th Cir. 2006) (sande).’ The sc6p of Congiiess’
power under the Fc?)‘reigh"Co‘r“r’miéfCe “C}aujs‘e;l—“[{][o:fégulaf!c: Commeérce with fé}eigﬁ'Nﬁfib'nsé’ii.s
“at issue here. | e T

P

ot The Applicable Framewsik

= 'Althdu’g"h a significanit amount ofifk has been ‘Spilled‘déﬁnin‘;‘g the cantours of the Interstate

Commerce Clause, the Supreme Court has yet to affirmatively state the scobe of Congress’

authority under the Foreign Commérce Clause.” Théte aré a few guideposts. The Court has noted
that the Foreign Commerce Clause grants Congress at least the same authority as it possesses urider

the Indian Commerce Clause, Buttfieldv. Strariahan, 192 U.S: 470, 492-93 (1904), which provides
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Coﬁgress with “plenary and eXolu_sive” pOWBI‘:t(.J regulate all things Vpertaining to the Native
American tribes, United States v. Lara, 541 U.S. 193, 200 (2004). Additional:ly, the C;)urt has
suggelsted that the fe‘d;ralism_aﬁd State sovereignty concerns, that it confronts when. it regulates
interstate commerce do not coi_lstrgi_n Congress in the same way when it acts to regulate
international commercial acti\lfity. Sée Japan Line, Lid. v. County of Los Angeles, 441 U.S, 434,
448 n;_13 (1979). Supreme Court d_ic‘taralso indicates th":a_'t, in the absence of those constraints, the
FOreignCommerce Clause defines a power that “may be” broader than that granted under, the
I_nte_r_s_;ta_te Comrpercc Clause, Sée,__e. g Aﬂ. Cleéi;ers & Dryers, Inc. v.__.Unite;? States, 286 US
427,434 (19_32);_1{1:&5‘6__1! Motor C"qr_:_(_}'o.-_ v. United States, 261 USSI4, 521 (1923); United States
V. Knéwleg,‘_197 FSupp3d 143, 154, ‘(D.'D_..C‘._ 2016) (explaining that the Supreme Court “has |
- indicated thlat_;thg foreign cqp}mq'r‘ge_n power is at leas,t.r_as broad as the power to, regulate interstate
commerpe”). Lastly, th__e;:ﬁ_}ourt,.has. developed an analytical framework forrlevalluating ’ph@;negat_i#e
implications of Congress; Foreign,u:.gpyyhcr_;:e‘ Clause. p_éw.er ‘on a State’s .ability to tax
mstr‘umema;ligt‘,i‘cé of foreign gg'mmf;réc,, In that context, the, Court ' has grafted two‘ additional
fi_fgreign comimerce clause fagtor_s.’"‘ onto ;thé d_,on_zlesjtic ﬁfjdeEW-OI‘k- tor evaluating the Vqlid_i:ty of state
taxes affecting, interstatelc-omm&;gge:: (1) “whether the tax, notwithstan@il‘_l_lgj ap,porﬁon‘m_ent, creates
a substantial risk of 'international multiple taxation; and (2) “Wheéhgr the tax prevents the Federal
Government from speaking with one Yoli:qe' When regu}:;}gigg éqrmmercigl relations with foreign
governments.” Japan Line, Lid., 441,U.S.=.at_'45_-1 ; accord Itel Containers Int’l qup. v. Huddleston,
507 U.5. 60,72 (1993).

-~ The Foreign Commerce Clause must, like its counterparts, be subject to some -lin;itinjg
.priﬁcip_ies. As one federal ‘apgeliegtc court has noted, “an unbounded reading of the Foreign

Commerce Clause. allows the Federal Government to intrude on the sovereignty of _ofcher‘
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mnations . . . . [and] on the liberty of ind_ividual citizens.” Seé United States v. Al-Maliki, 787 F.3d
784, 793 (6th Cir; 2015). Moreover, it is a bold proposition to suggest the same word in the same
Clause in our Constitution—“Commerce”—granis Congress onfettered' authority to criminalize
Amerjcans’ activities abroad that it restricts Congress from eriminaliZing at home. Some limits
must exist. |

Given the anibiguous cortours of this constitutional power and the dearth of precedent in

this ju‘ri'sdi_ction:, this court will look—as ‘others have: 'don'e"—,to‘the well-known Interstate .

‘Commerce Clause framework to analyze whethér Sedtion 2423(c) is a constifutional exercise of

Corigress’ Commerce Power.” See, e.g., Pendleton, 65_8 F .S-d‘ét 308; United States v. Bredimus,

352'F.3d 200, 204-05 (5th'Cir. 2003); Unitéd States v. Homaune, 898 T. Supp.2d 153,'159-60

(D.D.C. 2012); United States v. Martinez, 599 F. Supp. 2d 784, 806 (W:D: Tex. 2009).

The court resorts to thls ex1stmg analytical tool even 1f 1mperfect for three reasons. First,

those cases in whloh the‘Supreme Court has mtlmated the Forelgn Commerce Clause confers on

Congress broader power than the Interstate Commerce Clause pertam to the scope of'the dormant
federal power to displace’ State taXes orr msrrumentalltles -'of fore'lg;n ~co‘mm‘erce that interfere with
the Nat1on s ab111ty “to speak w1th one voroe > see, e.g., Bar clays Bank PLCv. Franchzse Tax Bd
of Cal 512 U S. 298 (1994), Japan LGe er 441 U S. 434 and therefore do not speak to the
soope of Congress a]ﬁrmarwe author;ty to enaet leg1s]atlon regulatmg forergn commerce. If we
are to infer that these cases stand for a 'prmmple beyond therr epemﬁo r’aot :patterns,’ then it is that
Congress_’ power to preempt state law in the re__alm of rnterne‘rionar commerce ie broader than its
power to do so domestloally Suoh a prmo‘lple makes 1ntu1t1ve sense, glveo the Court s emphaels
on the need for the United States “to speak w1th one voice” when mterfacmg w1th foreign

countries. This court declinés to streteh those cases beyond their shape to suggest they stand for
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the related, yet significantly broader, proposition that Congress has greater constitutional authority
to regulate its citizens’ activities.abroad than at home.

Second, this court is not certain that the Foreign Commerce Clause actually confers on -
Congress broader authority to.regulate iis citizens’ activities abroad than the Interstate Commerce
Clause allows it to regulate at home. In the absence of binding precedent, this court could look

. solely to the text of the Commerce Power for guidance, and that text suggests a limited grant of
power: Congress can regulate commerce “with foreign Nations.” U.S. CONST. art. |, § 8¢l 3. At
least one Supreme Court Jilstioe agrees.that, for purposes of interpreting the scope of Congress’
Commerce Power, the word following “with” outlines the limits of the grant of constitutional
authority. Parsing the scope of Congress’ authlqr__ity_to_act pursuant to the Indian Commerce CIauSe,
Justice Thomas has explained:

‘Congress is given the power to regulate Commerce ‘with the Indian

" tribes.” The Clause does not give Congress the power to regulate

commerce -with all Indian persons any more than the Foreign

Commerce Clause gives Congress the power to regulate commerce

with all foreign. nationals trayeling within the United States. A

straightforward reading of the text, thus, confirms that Congress

may only regulate commercial 1nteract10ns—“commerce ~—taking

place with estabhshed Indlan communities—“tribes.”
Adoptive Couple v. Baby Girl, ‘570 Us. L, 133 S. Ct 2552 2567 (2013) (Thomas I,
concumng) Justice Thomas' thus reads the Indlan Commerce Clause to grant Congress authonty
only to regulate commerce between the United States and the Indlan tr1bes rather than between
the Unitéc.i' States and the ihdiVidual ﬁiem‘beté of the fndian tribes. And, the mirror structures of
the Indian Commerce Clause and Foreign Commerce Clause encourage cp_mplerhentary
interpretations.  The Foreign' Commerce Clause grants Congress authority to regulate the

commercial interactions between the United States and another sovereign n'ation,r rather than the

power to reach into another sovereign country’s territory and regulate the activities of American
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citizens therein. Basion v. United States, 580US. __ , 137 S. Ct. 850, 853 (2017) (Thomas,
_J ., dissenting from denial of certiorari); see Clark, 435F.3d at 1117 (Ferguson, J., dissentiﬁg); ¢f.
Anthony J. Colangelo, The Foreign Commerce Clause, 96 Va. L. REV. 949, 970-83 (2010). Even
if the Clause can be r_ead to allow Congress to reach the;, extfatérritorial acts of Amefioﬁ’n citizens
that éccur wholly-withﬁn a foreign counfry, Congress’ authority has to be limited by consideration
ofthe fofeign Nation’s sovereignty, in the same way that considerations of State -sovereignty must
be balanced against 'exércises df-federal power uﬁder the Interstate 'Gémmerce Clause. Given the
fact that a foreign Nation’s sovereignty is-at least as broad as ;that 6f a Staté*in*the--United States,
this cou_lf is uncertain whether the’ affirmative power Congress wields u'nd‘ér the Foreign
Commerce Clause is 'riefl:e_s'sarilyi qua‘der than its‘power under ;the'lntéfState'i Commerce- Clause.
Thlrd, this- court 4de~clines, in -the ‘present setting,~~;t6 'mo‘dify ‘the Interstate -Commerce
Framework for ’purpo'seé"o_f an analysis under the'Féféign Commerce Clause dbsent any éuidénée.
from- the SuprEme Court or?the'*].D'.'C';"-Circﬁit\. :T’hé"i="fa6t-"thaf-'th¢ i'Su;‘ffeme -’Cou'rt/hras, indicated
Congress’ power underi,théf Foreign Commerte Clause “may be” broader than its power under the
‘ jInterstate Commerce Clause is nqt ‘enoﬁ‘gh' fforffhis conit to concret‘ely deﬁnée'fthe-outér b'ou.nd‘s?of. .
‘an enumeftated power. ‘Cf Pen'&le-ion, .65-89F-.3d'at 308 (de-‘élininé to'decide whether the Foreign -
Commerce Claiise conveys. constitutional 'authoritf ithat i's broader than-the Interstate Commerce
Clause absént 'guidénée from theSiipr‘eﬁfe Coutt).  Admittedly, atileast twozother'f:edéral appellate
couttsthave modified the Tntérstate Commerce Clause framework:to address_Fbreigﬂ Commerqe .
C‘laﬁsei issues. See United States v. Bollinger, 798 ¥:3d 201, '215;1‘6'(4‘&-1 Cir, 2015) (modifying -
the Interstate 'Cbmr_ne‘rce -Cléﬁ'se .ﬁa'lﬁe\%rork for use in the Foreign Commerce Clause context by
looseriing the re_quirementrt'hat- intrastate aétiV‘ity have'a“‘-‘substanti_al effect” on' commeree to

require that it only have a “demonstrablfe] effect” on commerce); Clark, 435 F.2d at 111314
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(asking only whether the regulated activity “implicates foreign commerce to a constitutionally
adequéte dégree”). This court elects not to foiiow those cases here. Moreo_ver, for the reasons that
follow, the court would: reach the same holding today even if it were to apply those courts’
modified frameworks. . |
: Thus., the court tackles the constitutional questioﬁ at hand by applying the Well;deﬁncd
Interstate Commerce Clause framework. ..Cong.res's acts pursuant to its Interstate Comméroe Power
when it seeks to regulate activ_ity that:fall_s within one of thé following categories: the channels of
commerce; the instrumenta’ﬁties of commerce; or .local aptivity that, in,thé aggrepate, has a
substantial effect on interstate gommerce.. ‘lUm'ted States v. Lopez; 514 U.S. 549, .55 859 (1995).
A- piece of legislation that reg;lates the “chann‘els” of commerce either -faqilitateé or inhibits the
| ~-movement of géods' or people -through_mterétate commerce:. E.g., If_e&rtfbf Atlanta Motél, Inc. v.
;Unil_ed-:States;‘, 379 U.S. 241, 256-57 (1964); Nat’l Ass'n of Home Buifdérs V. Babbitt, 130 F.3d
1041, 1048-_(D.C.- jCir;,i:997). ‘-Congress regulates the-‘-‘instrumehtalities”‘ of commerce, thn:it
passes leglslatlon that directs or mhlbxts the svehicles: of economic - actNlty-—e g., airplanes,
steamships, automoblles tramswr 1nterstate means: of commumcatlon*e g i ma11 and wires,
. E.g., Hous. E &WT ex. Ry. v, United States,, 234:U.8, 342, 353—-54 (1914); Ickes.v.. FA4A, 299
F.3d 260, 263 (34 Cir. 2002) (per: curiam). .L_astly,', Congress acts within, the bounds of its
constitutional authofity whén\it.reguiates local activity that either is part O.f an ccon(:;mic “class of
activities” Céngress had-é rétio_nal basis‘-to_belie\}e has a substantial effect on.interstate commerce
or which it is necessary to regulate to avoid undercutting Congress’ overarching regulation of
“economic activity. Gonzale.s v. Raich, 545 U.S. 71, 17-18, 2-2’(2005);.Sullivan, 451 F.3d at 887—
90.- To determine whether an activity has a “substantiall effect” on interstate commerce, the court

considers the “four Lopez factors™: (1) whether the activity itself “has anything to do with
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commerce or any sort of economic _enterprise, however broadly one mighf define those terms™; (2)
“whether the statute in.question_contains'an express jurisdictional element”; (3) “whether there are
express congressional findings or legislative history- regarding the effects upon interstate
commerce of the regulated activity;’; and '(45 “whether the relatioﬁship between the regulated
activity 'and interstate c01no1erce is too attenuated to be regarded as substantial” Rancho erjo,
LLC v. Norton, 32.3 F.3d 1062,- 1668—69 (D.C. Cir, 2003) (internal quotation marks ‘orpitted);
accord Miss. Comm’n on Envtl.- Quality v. EPA,‘: 790 F.3d 138, 1'8-1—83'(D.C.-£Cir.:’201‘5 ) (per

curiam).

b. - Constitutionality of Cotint One under the Foreign Cominerce Clause

Although the - Govemmeot charged Dcfendaot cwith ' two. " counts - of ' Violeting
18US.C.§ 2423-, thatstatute has eo'éen’ a‘meinded'i‘n the’ la“st decadezand -"di'fferen‘t versioos apply to
each Count.  The version of- Sectlon 2423(c) that' apphes to: the conduect alIeged in Count One
makes it criminal for * [a]ny Umted States sitizen” to “travel[] it fcre1gn commerce []and engage[]
in ény illicit’ sexual Fconduct with-anothef pféféon‘.-”-‘ 18 ’U;’-S.C;;§i242'3(c)'(2007)‘.4 “Ilieit sexual
conduct” is deﬁned in two ways: (1) “a sexual act (as defined in section 2246) with a person under
18 years of age that would be in v101at10n of chapter 109A if the sexual act occurred in the specml

maritime and temtorlal Jur1sdlctlon of the Umted States;”S

[T

or (2) “any commer01al sex.act (as

* Under that statitory proviston, the Government 15t required fo prove that Defendant traveled in foreign commerce
with the intent to engage in illicit sexual conduct. Indeed, Section 2423(c) was enacted specxﬁcaliy to eliminate the
mens rea requirement contained in subsection (b) because Congress thought it had beconte tob difficult to prove that
ani individal traveled with a partlcular motive. See H R.REP, No 108- 66 it 5 1—52 (2003) (Conf Rep )

3 Section 2246, in turn, defmes a sexuai act as follows

(A) contact between the penis and thevulva or the pems ahd the arus, and for purposes '
ofthis subparagraph contact mvolvmg the pems oceurs tpon penetration; however -

slight; -

(B) contact between the mouth and the pems the mouth and the vulva, or the mOUth- .
and the anus;
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defined in Section 1591) with a persen-uﬁder 18 years of age.”® Id § 2423(f) (2007). For case of
reference, the court refers to the first definition as “noncommercial sex acts” and the second as
“commercial sex acts.” The Government did not s.pecifyr_in the indictment which definition applies
to Count One. See Superseding Indictment, ECF No. 2'6, at 1. However, the conduct -alleged in
that count reasonably implicates commercial sex acts, as the Government proffers that the evidence
will-prove -Defendant paid Minor A each time they engaged in sexual intercourse at his apau"m"lerrlt.7
Accordin'gly, the court must determine whether Congress has authority under ‘the Foreign
Commerce Clause to criminalize Defendant’s alleged actof traveling to the Philippiﬁes and paying
Minor A, then 14 years old,to have.sex with him on ten separate occasions at his residence at the
Castle Peak Tower eondqminjum complex. |

- Several c_ourt_s have held that Sectioﬁ 2423(¢), coupled with the commercial definition of
“illicit sexual conduct”? foﬁn,d iﬁ;suﬁseetion (t)(Zj,'=is {a eonst'itutiona} egercise of Congress’ power
-under. the Foreién Commerce Clause. 'In. fact, as far ;cls:this court can tell, every.court to consider |

the issue has found the commercial application of the statutory:provision to be within Congress’

{C) the penetration, however slight; of the-anal or genital opening ofanother by a hand
or finger or by any object, with an intent to abuse, humiliate, harass, degrade or
-arcuse or gratify the sexual desire of any person; or

(D) the intenitional touching, not through the clothing, of the genitalia of another
person who has not attained the age of 16 years with an intent to abuse, humiliate,
harass, degrade, ot arouse or gratify the sexual desire of any person][.]

18 11.5.C. § 2246(2). This stetutofy section wasnot amended during the time period relevant to this case,

¢ Sec‘uon 1591, in; tum deﬁnes a “commercial sex act as “any sex act, on account of which anything of value is
given to or 1ece1ved -by any person.” 18 U.S.C. §.1591(e)(3): Although that statutory section has been amended
during the time perlod relevant to this case, the definition of “cominercial sex act” ha§ not thanged.

? Although the Government also indicates its evidence will prove Defendant took nude photographs of Minor A on
her first visit. to his residence, see Gov't’s Opp’n; ECF No. 25, at 5-6, the Government concedes that that conduct
. does not violate the version of Section 2423(c) in effect at the time it allegedly ocourred. Section 2423 was not
amended to include “productlon of child pornography” as a definition of “illicit sexual conduct” until May 2015, See
Justice for Victims of Trafficking Act of 2015, Pub L. No. 114-22, § 111(a), 129 Stat. 227, 240 (2615) (codified as
amended at 18 U.S.C. § 2423).
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authority to enact, although those ceurts offer different justifications for their ho ldirlgs'. A panel
of judges on the Ninth and Third Circuits adopted a new standard under which they held Section
2423(0)’5 commercial app:lieatibh to be constitutional.  See Clark, 435 F.3d at 1109-17
(developing a Foreign Commerce Clatise test thét'ihquiree whether the statute at issue “implicates
- foreign commerce to a eonstitutiOnally adequate deg_ree”".and'"helding-that the commercial
application of Section 2423(0) is constitutional under that't'est); United Stateslv. Bianchi, 386
. F. App’x 156, 161-62 (3d Cir.';20710)‘ (adopting the I;Tinth‘Circuit"s Foreign Commerce Clause
~ framework and holding the commercial 'a'ppli‘catio'n of Section 24’2‘3(6) to be constitutiofial).
“Moreoveér, the District Court “for the Eastern District of Wisedhs’iﬁ "he‘ld- Section 2423(c)’s -
commercial appllcatron fo be'a proper reguIatlon of the “channsls” of"fereigh cortirérce. ~ See
United Staresv Flath 845 F. Supp 2d 951 956 (ED “Wis. 2012)

Y n c‘ontrast,to _those eourts;'thls court conel udes that Sect10n>2:42'3(e), és: 'appired o the
coriduct alléged in Count Ore, is a conshitutional exercise 6f Congress” Cotimérce Power becavise
Congress had a rational basis 1 ‘believe that Pefendant’s act of traveling to 'the';P}ili'liﬁpinee and
- paying Minor A't‘or eex: éﬁBStaﬁtiﬁlljr affect"s' the i’nt:ernat-ieﬁa}l ‘tharket in ehrldtraffiekmg an.crl; sex
tourism, when Sf.ICh acts are considered in the aggregate “See’ 18 U.S.C. § 2423(0) (2007), Raich,
545 1.8 at' 22 Gov't’s Opp’n, ECFNo 25, at 10-19,

* Section 2'423(0), as ap’phed to the conduct a]lege‘d: in Count Oﬁe, 'e'asi?‘lyf"‘s'atis’:ﬁes‘ the first
three Lopez factors, There : can be no doubt that Sectien 2423(0), when eeupted with the
“commercial sex acts” deﬁmtlon contamed in subsectlon (f)(2), regulates an economic. actl\rlty
AS the Supreme Court has ext)lalned e [e]conomses refers to the’ produetlon‘ dlstrlbution and
consumption of eommodltle_e.” ' Raich,_ 545 U.S. at 25 (internal quotatton- marks omitted). I

connection with passing the legislation .-subsequently codified at Section 2423(c), Congress made
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factual findings that there exists a global marketplace for sexual exploitation of children, in which

child_rén are trafficked across Borders for the purplose of pro'stitution, pornography production, and

other forms orf sexual abuse, and in which Americans are participatiﬁg as customers. See H..R.

:REP. NO. 108-66, at 51-52 (2003) (Conf. Rep.); H.R. Rp. No. 107~525_, at 2-3 (2002); see also -
Martinez, 599 F Supp. 2d at 80770 8. In that marketplace, lthe act of engaging in sexual intercourse

witgh a child is tﬁe_ ‘_‘coinmodity” for sale. In its simplest terms, Section 2423(c) prohibits the

exchg_nge_ of a thing of value for a pértioular commodity—a qumtessgn:tiai regulation of cconomic

activity. Additiopally, Sectioﬁ 2423(c) contains an express jurisdictional glement. Congress se_ekéi
to regulate, m relevant par-t, its citizens’ activities of engaging in commercial sex ac.t.s.with minors

m a for\gigp_;cpuntry’ gnd eﬁpi_ipﬁly 1in}§§ that conduct to ,.i_;‘fltgemationail‘ commerce by m_algiﬁg

“travei[] in fore.ign commerce” an,element of the offense. -See 1_8 US.C. § 2423(c) (2007).% -

. As'to the fourth Lopez factor the conduct Section 2423(c)’s commercial application seeks
to regulate is not so aftenuated ﬂom the international market in chlld trafﬁckmg and sex tourism |
as to push it beyond Congress reach, The basic principles of supply. and demand “when applled
to this conduct in the aggregate, make the court’s conclusion seIf—evrdent See Razch 545 U S. at
17, 22, _]gemand affects pr;ce; ;f ;;ufﬁ01cnt numbers of Amcr_l_qan customers en_ter the marketplace
fdr sex with children, their presenc;e will effect an increase in price -foij:illic.it sexual activity with

children. Increased pri:cg,__'in turn, affects supply. The trafﬁckirig_ of children both within individﬁal

¢ Admittedly, this is a weak link to international commerce. Nearly all cases in which the latter element is proven—
committing the commercial sexual act in a: ‘foreign- country with'a minor—necessitates the former element, i.e.,
Americans who conumit commercial sex acts with-minors in a foreign-country had to cross a border to- get to that
country,  Indeed, the only American citizens.who could avoid prosecution would be those born to an American parent
in the country where they engaged in the commercial sexual act and who never Ieft the country, such that they never

“travel[ed] in foreign commerce.” See-also United States v. Jackson, 480 F.3d 1014, 1024 (9th Cir. 2007) (holding
thaf individual who traveled abroad prior to Section 2423(c)’s enactment and did fot travel again could not be
prosecuted); ¢f United States v. Stokes, 726 F.3d 880, 8§88 (7th Cir. 2013) {cmng Jacksen, 480 F.3d 1014, with
-approval). Consequently, the limiting principle that the Supreme Court envisioned an “express jurisdictional element”
* might have on the scope of Congress’ Commerce Power proves of limited effect in the present case. Cf United States
v. Morrison, 529 U.S. 598, 611-12 (2000) (quoting and discussing Lopez, 514 U.S. at 562).
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'countries and across international borders is likely to inerease as the ﬁnanclal return_.on sex with
children grows and remains fucrative; so, too, will the number of ohildren who voluntarily enter
the merket, particularly in poorer countries. Moreover, that the substantive conduct at issue here—
paying for sex with a ehild—oecurred in a single, foreign locale do.es not place it beyond Congres_s’ :
power. The Supreme Court has held that Congress can criminalize wholly intrastate possession of
a eommodity—for example, marijuana—because prohibitlng intrestate possession of a commodity.
for which there is _zln='interstate marl{_et “is a retional (and commonly_utilized) means of _regulati_ngg
commerce in that product.” .Raz'ch, 545U.S. at 26. Seetion 2423(c), as defm_edto reach the conduct
alleged in Count One regulates the consumptron of a “commodn:y —-Sex acts w1th chrldren——for
.Whlch there IS - “an estabhshed [1ntemat1onal] market” by proh1b1t1ng 1nd1v1dual acts, of
.participatio.n in that r‘narket_.=_hSee :d ‘Congress hes the same power to\pro{hl_ihit treyehng and
eng_aglng in co'mmercial sex acts with children abroad as it does to proh1b1t lntr_astezte_ noss;ess_io'n
_ and consumptlon of marljuana l.n. the Unlted States With respect to both, thereais_ a.m‘.arket
Congress seeks to stamp out and Congress may re]y on 1ts authonty under the Commerce Power
to do so. In hght of these bas1c econormo prmetples and Supreme Court preeedent 1t is olearlthat
the conduct Section 2423_(0)’.5 commercial application regulates is not so attenuated from the
marketplace in child traf‘fielclng and sex tourism that Congress cannot regulate it,
ln sum, the Lopez factors reﬂeet that there is a, ratlonal basrs for Congress to beheve that |
. travelmg‘m forelgn commerce and paymg a mrnor Ohlld for sex when considered i in the eggregate
substantlally affeets forelgn commerce The “court holds thal Sectron 2423(0), rnsofar as it
_criminalizes. Defendant S purported acts of travelmg to the Phihppines and paymg Mmor A for sex

in 2007, is a cons‘ntutlonal exercise of Congress authorrty under the Forergn Commeree Clause ?

2 This ruling resolves one other argument raised by Defendant and obviates the nced to consider multiple other
arguments raised by the Governmeni. Defendant also challenges Section 2423(c)’s commercial sex act prohibition as
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C. 'Constitut'icnality of Count Two unc_ier'the Foreign Commerce
Clause '

Count Two of the Superseding Indictment cltarges Defendant with violating both
subsections (¢) and (e) of éecticn 2423, as defined in subsection (t)_(l), by contacting and
attempting to contact his penis with his four-year-old daughter’s \rulva, as well as digitally
penetrating his deughter’s vaginal opening, while he resided in the Philippines in 2016.
'Se.e. '-Scperseding Indictment,. ECF No. 26, at 2; ch”t’s Surreply, ECF No. 37, at 2, The
Government has proffered 1o facts coﬁnectingthis alleged conduct 2 commercial motive or
exchange of a thing of value, leaving the court to assume the cnly motive ‘rvas perverse sexual
‘desire and gratification. Cf. 18 U.S. C. § 1591(6)(3) Accordmgly, the court must determme
'whether Ccngress has authcrrty 'under the Fc'reign Commerce Clause to criminai_ize Defendant’s
act of eng:agin';g':. and ettemptirlg to engage ina noncommerclai .s'exuaI-act'withzhi's:daughter while
| res1d1ng in the Phrllppmes | | | |

The Govemment submrts that Sectlorr 2423 (c¢)’s prohlbmon on engagzng in nonccmmermal
sexﬂz_icts with a minor chi‘id isa va'lid exercise of Congress’ power under the Fcreign Corﬁmerce

Clause because noncommercial sex acts are part of a “class of activities” that Congress must be

facially invalid. However, because the court concludes that Section 2423(c) is constitutional as applied to the alleged
conduct in Count One, the court necessarily concludes that Section 2423((:) s comintercial sex aét prohibition is facrally :
constitutional. See Salerno, 481 U.S. at 745 (explaining that a statute is only facially unconstitutional if there is no
cireumstance in which it is constitutional). ‘The:Government argues that the court could find Section 2423(c) to be a
constitutional exercise of Congress’ power to regulate the “channels” of international commerce or its power to enact
a-law that implements a non- sell-executing treaty. See Gov’t’s Opp’n, ECF No. 25, at 20-24; Hr’g Tr, (draft), Tune
15, 2017, at 26. The court need not reach either argument, however, in light of its conclus:on that Section 2423(c) is
a proper regulatlon ‘of an economic activity that Congress had a rational basis to believe substantially affects an
international comniercial market. Furthermore, because the court finds that:Count One survives constitutional scrutiny
insofar as it charges Defendant with traveling in foreign commerce and engaging in commercial sex_acts with
Minor A—and may go to the jury on that theory—the court need not consider whether Section 2423(c) also meets
constitutional muster insofar as it charges Defendant with traVelmg in foreign commerce and engaging in
noncommercial sex acts with Minor A, The court need only take up that issue should the jury not credit the
Government’s evidence that something of value was given or received in connection with Defendant having sex with
Minor A, :
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able to regulate in order to effectively stamp out 'Ainérican citizens’ participation ip ¢hild

trafficking and sex tpurism. 19 According to the Government, (1) child victims pursue prostitution '
a$ a result of the emotional harm their noncommercial s.exual abuse causes, and (2) perpetrators.
usc’noﬂcommefcial sexual abuse fd'f‘groem” child victims to participate in subsequent acts of
sexual ab’u;se for commercial "gain. - Hr’'g Tr. (draft), June 15, 2017? at 21-23. Thus, the

Government believes noncomﬁerciai sexual abuse of children, in the aggregate, leads to an

increase in the number O.f p;articipaﬁt'swboth'child victims and adult customers——in the r‘nar_ket for

“child trafficking and’ sex ‘tt)urism_, thereby subsitantially'-‘a;ffec':ting that market, and Congress’

inabilit-y‘to-'re'achl that noncommercial pon’dﬁct W'ould cripple Co‘ngi‘éss’ ability to stamp ‘outi‘the

‘market. See id at 28. For support the Govemment“"

the District Court for the Western Di'strigsf of Texas coriclided i the context 'deéCt’idn 2423(¢)’s

prohibition on rravelivig -and: ¢hgaging in acts ‘6f noncommerciat ‘séxual-abuse Of chi'ldrén—‘—thgt. :
.<<1eav-ingf non-commeré'ialf;e.ék fwﬁh-minoré;- ouitside of fodéral control ébuld dtfect the price for child

-prostltutlon services and- other market conditions in the child prostltutlon industry” and would

“Ieave a gapmg holein " - [Congress™] ablhty to regulate the commercial mdustry of ‘¢hild )
: pfo*sﬁfh‘tidﬁ:” 599 B Sﬂpp:"zd"at 808 (internal quotation marks omitted). The Governmient urges

this court to ado‘"ptith'e'‘fsa'me-rc;;'a.‘_’s:pifﬁnig:.;'-'é S v |

a0 The ‘d()pft cannot réach that result as applied to the facts of this case: For thereasofis that

10 At the hearing on this Motion, the Government suggested for the first time that Section 2423(c), as applied to
noncor'nnjiérbial--zsex sacts, also vcould ‘beupheld’ as a valid exercise -of Congress’ - ability o regulate the
“ipstrumentalitics” of international commerce. See Hr'g Tr, (draft), June 15, 2017, at 26-27. The Government’s
theory is that those who reside in foreign countries are only able to. do so based on either a passport.or visa; those
passports and Visas aré “instrumentalities” of commerce; and, by restricting the aclivities of American citizens residing
in foreign countries, Section 2423(c) regulates those citizens’ visas and passports. fd The Government confi rmed at

" the hearing that it did not raise this argument in its briefi- Atcordingly, the court does not consider it." - h

Separately, although other federal courts have concluded that Section 2423(c)’s prohibition on noncommercial sex
acts with minof ¢hildrenis a valid regulatlon of thie “channels” of interstate cothimerce, see¢ Pendleton, 658 F3d at
'311; Flath, 845 F. Supp. 2d at 956, the Government does not make that argument here, see Hr’g Tr. (draﬁ) June 15,
2017, at 26. The court likewise does not take up that argument. i
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follow, the court concludes that there is no rational basis to believe Defendant’s act of molesting
and attempting to molest his daughter is part of an e_cohor_nic “class of activities” that substaﬁtiaily
. affects the iﬁtemational market for child trafficking and sex tourism. Additionally, the court
c_on_c_I_udes that Section 2423(c), as applied to reach the céqduct alleged in Coﬁnt T-wo, is not an
“essential pért” of Congress” broader efforts to eliminate that markgt, such that it is necessary and
proper for Congress to regulate it. |
- None of the Lopez factors:supports the conclusion that residing in a ereign country and
inoiesﬁng one’s éwn child_' hasa suﬁstantial effect on the international market for child ‘trafﬁcking
and. sex,tduxism, As 1‘_6 the r_ﬁrst Lopez faétor, the 'activity Congress seeks to..negqlate here—
engagmg ina‘ sexual act” W1th a.child while, remdmg ina fore1gn coufitry—is not commerma].m
_nature. “Sexual act”--as, deﬁned in Section 2423(f)(1) by cross-reference to Section 2246-—
.involves the_iquchi_gg of cqrt,ain parts. of the defendant’s_ ‘body against qex_'ft:am parts ,Qf the victim’s
body. See 18 U.S.C. §§2246(2),2423(f)(1). So defmed Section 2423(c) does not concern. act1v1ty _
 that is economic m nature. Defendant ] purported act of molestmg his daughter is “noneconomzc
rviolent crimmal conduc . Seé Umted States v Morr:son 529 U.8. 598, 610—11 6 17 (2000), see
also Lopez,-.S_.M;U,S., at 561 (explaining that a law that made it a federal offense #for any.individual
knowingly. to posséss a ﬁrearm. at a place that the indiv‘idu_e,lgl‘ knows, or haé reasoniable. cause to
.believe,. is a school zone” did not have anything “to do with ‘commerce’ or any sort of economic |
enterprise, hOWever broadly one might deﬁne those terms”). |
Second there is no eﬁpress Jurlsdlctlonal element” cénnectmg Section 2423(0)——&5 '
apphed in this case—to forelgn commerce. Defendant is charged with res:dmg in the Ph1hpp1nes
and molestmg a minor chlld :he is not charged with “travel[mg] in forelgn commerce.” See 18

U.S.C. § 2423(c) (2016); Superseding Indictment, ECF No. 26, at 2. Residency in a_foreign
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coﬁntry alone does not offer. a jurisdictional ele.ment that allows the courts to “ensure, through
case-by-case inquiry, that the [sexu;ll abuse in question] affects [foreign] commerce.” See Lopez,
514 U.S. at 561. | |

With respect to the third Lopez factor, Congress made no factual findings showing that -
noncommercial se;%uai v-iolenc'e committed ‘_by Americans residing abroad against children,
=generélly,'or biologically felated children, in particular, has a Substantial effect on foreign
commerce. - The legislative history of ‘Section 2423(c) is d-evoid of ';cmy reference to the
‘ noncorhmerciﬁl molestation of éhildren by American citizens résiding in foreign countries, Ietrr
-alone references to such heinous behavior affecting international bdmmerce.- See Al-Maliki, 787
F.3d at 793 (discu'ss-ufg='.a’nfabse'me of legislative ﬁ‘nd'ingé*linl'cfiﬁg“"ndncémmefciai fsexual':abus;s of
' -'éh‘ildrenitolthé‘ miarketplace for sexual abuise of children' and noting theit“‘@t;)ngres's" failiiréfto even
“try to show ‘tﬁe;aggregate'feffect ofnoncomniercial sexual activity on foreign commerce highlights

4

RS RELE IR BN I &

its Iaék Ofipo;\)Ve’f'here’;).- SR
RO "inili'th; the “link ‘the. Government Wi;shés’ to draw be’tﬁ’eeﬁ the ‘noncommetcial ‘act of
molesting one’s own child“w’hik residing in a férei‘gn country and the international market 5ﬁ1~’é‘hﬂd
tfafﬁ(';kiﬁ’g a’nd‘s.éx toufisfn' is’td‘é‘ a&éﬁua‘ced to riﬂ:i‘ohaliy qualify' as “sub‘stantidl'.”"-Thé-GbVerﬁnient
ss“ub'mifs‘ “thé_it“‘noncommeféial sexu'a},-r abuse " could léad”-vibtim‘g of ‘such abuse to ‘become
“commodities” for sale in the local mérket for .comrhercial sexual ‘abuse, and ifthey participate in
that local market, thenthose samp‘jviqt._ims,‘in the -aggregate, W_il\l affgct the e‘cgﬁqﬁqios of the -
internatiorfal nigrki;ffdr ;‘child tiiaffzi'cj__{‘ing_‘a}ricl‘ sex tourism; and s0, the orlgmal,jnoncommermal
seiuétl 'abusé has .é;:‘_s.ubstar(ltial‘:eff:é_ct 'ohxlt.hle‘i&térﬁati(‘)‘nal_-fﬁaﬂ{"éf in_ child trafﬁckmg andsex
.‘tourisr‘h. Tﬁat 'ra'tional"e‘,_ howevg:r; is.lsp%;Cu'Ilaf-ivé and relies Onthekmd of weak-ch.éin-o.f ééﬁ-%ation

the Supreme Court has rejected.k ‘See, berz'&on, 529 .S, at 61 5—'1'_7"(116'lding_ that CQngress could
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not rely on its Commerce Power to regulate gender-motivated violence on the theory that such
. violenee deters interstate travel, suppresses interstate employment, reduces interstate transactions,
" and decreases national productivity because Congress may not “regulate 'noneoonomfc_,_violent
criminal conduct based solely on that conduct’s aggregate effect on interstate commerce™); Lopez,
514 U.S, at 563-67 (holding that Congress could not regulate mere possession of guns in school
zones on the theory that possession of guns could lead to violent crime that, in turn, affects the
- national economy beeause_a court may not “pile inference -Ltpon inference” in order to sustain a
_ congressional action under the Commerce Clause); see also Nat’'l Fed’n of Indep. Bus. v. Sebelius,
5671.8.519, 55658 (20.1:2).(Robert§, C.J.) (explaining that Congress could not use its thm_erce
Clause power 10, require the,purchese ofheal_th insurance on the theory .t_hat.eyer}{ pt:rson, at some
_ p_oi_nt,.p_artieipates'in.the heelth..o_ar.e market because Congress cannot regulate economic activity
that does not yet exist). This court. is not free to. stdestep those precedents and hold that Section
2423(0) is constltutlonal as applied to Defendant s alleged act of molesting his daughter thle
-residing - in the Phlhppmes because, in the aggregate the victims of such abuse rmght perhaps,
some day, become part of the marketplace Congress seeks to starnp out,!!
.. Moreowver, the ‘co‘urt oannot conclude that an-American citizen’s act of sexually abusing his

own child, without any evidence of commercial motive, is “an essential part” of Congress’ broader
B 2 : E i , ¥ s : ; - 0 > ?

¢

! Contrary to.the Govemment s suggestion, Martinez s not an analogous or applicable_case that helps this court
determine the constitutionality of Count Two. Tirst, the facts of Martinez present a picture of insidious conduct
materially different from the one presently before the court. There, the defendant kidnapped a minor in Texas, took
her across the border to Mexico, and then taped her in Meéxico.! See 599 I, Supp. 2d at 791-92. Here, in contrast, the
court must consider Defendant’s alleged dctof iolesting his daughter while living in the Phitippines. Second, in light
of the distinguishable facts before it, the Martinez Courtionly: considered the constifutionality of Section 2423(cYy as
applied to a defendant who sravels in foreign commerce and subsequently commits a noncommercial sex act; it had
no occasion to consider the constitutionality of Section 2423(c) as applied to a defendant who commits a
noncommercial act of sexval abuse while residing abroad. The court need not take the opportunity here to delve into °
whether there is a constitutional difference between the acts of “traveling” versus “resrdmg” abroad: that Martinez
‘involved a different construction of the statute than the one this court must analyze is enough to make it inapplicable
to the present case. :
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-efforts to stamp out ‘American citizens’ participation in the international’ market for child’
trafficking and sexl tourism, such that it is “necessary and proper’" for Congress to regulate that
activity. See Raich, 545 U.S. at 17-18, 22, 24-25; iopez, 514 U.S. at 561. By definition, -the
marketplace Congress seeks to _eliminate dépends on compmerce anci tra\fel. Child sex tourists are
‘those who “travel[] tC.) a foreign country and engage in sexual ag}tivity’ with a child in fhat céuntr'y.”
See Extraterritorial Sexual Exploitation -of—Children,: -DEP’—T—-(;).F%HSHGE ~{Jan—25, 2016),
http.s://WWW.justide..'gov/criminal—ceoAs/extrater'ﬁthizfl-seXual-’ekp'lo itation~children. Sﬁnilariy,
child trafﬁcking‘ involves “récuit{ing] and transfer[ing] children across ihtemat'ioﬁal_bérders in
order to sexually exploit tﬁe‘m in another éountry‘.”‘ See Prostitution of Children, DEP*T OF JUSTIQE
- (June'3;2015), hitps://www.justice. gov/criminal-ceos/prostitution-children. Section 2423 other
sUbs'eCt‘ioné ad.drc:'ss‘fthese perpetrators’ crimes by prbhibitiﬁg the act‘bf“kﬁo’wingly'trahsport[ingj”
a minor'in foreigi commerce for the purpose of prostitution-or érithinal sexual 'éctiVity atid the dct
of traveling in ifof'eign-ccsfnmerce “for the purposé of efigaging i any 'illit:itr'séx'dalié’ondﬁét*" with
a minor. See 18 U.S.C. § 2423(a), (b). -,'Seotion 2423(6), as applied to Defeﬁdan’t”s alleged aét of
‘residiﬁg'in-'£he P_hi‘lippin‘é:éf-énd sexualiy-a'busin‘g'MiﬁOr B, stands in stark contrast. Put §irnply, as
“alleged in ‘Coimt: Two, Deféﬁdant is neither a child sex toufist nor child irafficker. Understood in
“that way, a co‘h\}iictioﬁ ﬁnder‘éouﬁt-*de bring'S'C'ong:re*s‘s no closet to stamping out the marketpldce
| af-wﬁich;Séction‘Z{lz_S’s prohibitions aré'dirécted. Cotigress” broader fegulatory ¢ffoit does ot
.de‘ﬁend- oﬂ being dble to criminalize the act of an Americart father Who sexually abuscs his own
‘child and' is not uhdermined.berOHg'ress’ inability to réach that conduct.
In sﬁm, ‘onie ‘of the Lé’pez factors supports the coriclusion that ‘Congre'Ss'm'éy reiy on its
-Commérce Power to criminalize ‘Defendant™s purported act of residing in the P’hilibpin‘es and

“sexually abusing or attempting to sexually abuse Minor'B, and 1t is not necessary for Congress to
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. do 5o in order to eliminafe the market in commercial exploitation of children. Seoﬁon 2423(c), as
applied to the conduct élieged in Count Two, neither regulates dpm'mercial activity nor contains -
an express jurisd_ictiona} lihk to commerce. The Supreme Court has emphasized the role these two

- factors play in ensuoring that the activity Congress seeks to regu}_'ate is tied_in some ménner to
Congr'ess’: enumerated power to regulate commerce with foreigh nations and arﬁong the sé{feral
States. See Lopez, 514 USS. at 561; see also Raich, 545 U.S. at 23-24. Though their absence is

, no_t--fatél to the outcome, it is significant. Additionall_y, there are no Iégislgtivq ﬁndi_ngs linking
noncorﬁmercial sexual abuse.of children to effects _o.n‘.,foreign commerce, and the court concludes .
.any.'rgle'}tionsh.ip that may exist is simply too Vattenuated for it,,torreaso:‘n.ably..bt‘; --qenlsid'cred

_‘_‘substantia_l.’.’__ :T_he regsoning or‘l‘whic_h,_the Govcmment relies invo_lveé stacking _inférences to -

' -'}dent_ify. potentz'ql. econqmic'_ effects. Lasfly, Congress - does not need to . regu}_atg._‘;t'his
,noncommercial, local conduct in order-to =_e:ff(_:(;tuate its broad_e} -.effort to eliminate the market in
child trafficking and sex tourism; it_‘i_s simply not an essential part of Se_otion- 2423’s overarching

- regﬁlatpry s_;:hem_e-.___

For those very reasons, the court would reach the same conclusion even if the_ court were

'tqz‘apply a,modiﬁed I_ﬁterst_ate Commerce Clause ﬁ'a.n'leworll{, as o,ther-Circuit__s have done, see.
Bqﬂing%.. 798 F.3d at 21 8-1 9;sz'anchi,' 386 F. App’x at:161-62; Clark, 435 F.3d at 1109-17, and

.as th_e_Governmgnt ﬁrges the court to do here. Relaxing the.requir.ed_nexusibetwgen commerce

-and the activity to be regulated does not affect the c.ourt"s analysis in this case b_ecau‘se there simply
is no nexus between the act of an American citizen mole;s_ting_ and attcmpﬁng to mOlést his
daughter, without the exch-ange of anything of value to or frdm any person, while résgidiﬁg in the
Philippines, and the market for child trafficking and sex tourism. See 18 U. S, .C. 8§ 1591(6)(3) |

2423(c), (1), 2246 Bianchi, 386 F. App x at-163.(Roth, J., concurrmg in part and dissenting in
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part) (explaining that “there is no rational basis to conclude that an illicit sex act with a rinor
undertaken on foreign soil, perhaps years after legal tfave_l and devoid of any exchange -6f value,
sﬁbstantialiy affects féreign commerce”). The activity charged in Count Two is an act of ﬁo lence
}
disconnecfed from foreign travel or commerce.
Iﬁ_ the end, the court f’mds itself with ‘no persuasive answer 2s to why Congress can
c‘riminaﬁze Quintcssenftially local condﬁct’ that occurs abroad when 1t lacks authority to criminalize

that- exact same -conduct’ at home. The Government does not seriously dispute that, under

Morrison, Congress cannot rely on its Commerce Power to criminalize wholly intrastate, familial

sexual abuse. - Cf Hr’g Tr. (draft), June 15, 2017, at 24. The Government offers 6 'satisfacfbi‘y‘ :

answer as to'why the court should reach 4 différent conclusion when the samie act happens to occur

abroad. - This court ‘is niot prepared  to” concliude, without “furthef persiiasion or’ precederitial

guidance, that Congress' ¢an rely on-its Foreign Co'r‘nrn'erdé"Gla'usé‘jjovkréfté’régét__ﬂ'ait’e’éohdliéf it

;—"'ce‘_mﬁo:tf reach under ‘its' Intetstate Coﬁlﬁi_eff:é Clause power “simply 'becauééf;t:he -i-éénduéf" is
perpetritted b’y someorie wlho resides abroad. €, Morrison, 529'U.S:at 612;

In Sum, the court holds that Section 2423(c), as applied fo the conduct alleged i Count

‘Two, i$not a constitutional exercise of Congress’ authority'iind'ei"thé:FO‘feign§C01nmérpe Ci-éii_lsé.

2 " Necessary ard ‘Proper Clause i

“Next, the Go';fernme‘nt su‘bmité that the couit may u.pl'.l()ld Section 2423(c) as applied to the

facts of this case as a proper éxer.c‘:ise of Congre.ss'" authority under the Neécessary aﬁ’c’l'Pfdper Clausé

to ‘pass legislation thaf; implements the Qp‘ticjnal Protocol to the Convention on the Rights of the

Child -OI'l thg-Sé‘le‘of Children, Child'Pro stitution and Child Pornography (“the Optional Proto’édi”),

a nori~s.elf‘-éxecut-ihg treaty to which the United States is a party. This ‘argument, too, rais'é;s

complex questions of constitutional law. - The court reviews the Jégal laﬁdsoape' governing the
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_ relationship between the .Necessary and Proper Clause, U.S. CONST. art. I, § 8, cl. 18, .and Treaty
Power;'U.S, CONST. art. 1L, § 2, cl. 2, before analyzing whether Section 2423(6),_ as applied in
Count Two éf the Superseding Indictment, can be upheld as a constitutional implementation of the
Optional Protocol. |

a. Congress” Power to Enact Implementing Legislation

The Constitutiox_lgb_estows on Congreés the authority to effectuate treaties. Although the
President possesses the power to negotiate _tfeaties on bebalf of the United States, the Legislature
detg:_rmineé whether. the United $fates should ultimately join the tr'eaty aﬁd:wheth_er it should do so
yyith ﬁasigrzvatj_ons. 'The Senate must ratify a trcaty bchre the United ;State_s.becomes a pafty_ to it.
U.S. ConsT. art. ]I, § 2, cl. 2 (“IThe Presideﬁt] shall have _waer, by and with; ;thefAdVice and
{Consent of the Sena;tc, to make Treaties, provided two thirds,of the Senators present coﬁcur.:?f). :
~ The legal effect ofratification turns on _the.ﬁafure éf the treaty itself and any reservations ‘rche‘S:ganate _

r‘néde,,.i..‘_ If the Senate ratifies a selt‘—eXecﬁtingstreat-y, then, upon ratification, the U_ﬁited States IS
“ both a party to the treaty an:ci the treaty bec-omcsifed' eral law enforccablé in the,Uﬁitéd.-States courts,
See Mgdéﬂ;’n v Texas, SSZ.U,.,S.- 491, 504-05 (2008)., If the_Senatc: ratifies a non-self-executing
treaty, however, then .,r@t;'ﬁ___gati.on only g‘makes the .Uniféd States a party to .the international
-agreement, [d-at-505. rFor thﬁt--ty_pé of treaty to-become enforceable _fedéra;i"law; the Senate musl
- pass additional Iegisl_atioin—;knowr_; as “imp}e.m-erithig legislation.” See id. at 505-06, 525-26.

- Cphgfcss’ authority to enact implementing legislation has -been_e‘stablishcd for nearly a
century. In MIS.S‘-OE;FI'_ V. H(;Hand, thé_,Sllpreme Court held that the .M_i_gratlory Bird Treaty Act of
71951‘8'—a federal .l_aw-_:t_hat made a non-self-executing treaty between the ‘United States 'and_Gl;eat
Britain binding. on-the States—did not unconstitutibnally interfere with Missouri’s rights under the

Tenth Amendment. 252 U.S. 416 (1920). Specifically, the Court explained thlat the Necessary
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and Proper Clause provides Congress with authority to pass implementing legislation: “If the
treaty is valid there can be no dispute about the validity of the statute under Article :1,'Section 8,
“as a necessary and proper means to execute the powers of the Government.” Id. at 432. The_
Migratory Bird Treaty Act of 1918 was a constitutional exercise of Congress’ authority under that
Clause bécause the problem at hand—deprivation of a food supply and déstljuction of forests and
crops—was “a national interest of very nearly the first magnitude” that could “be protected only
by nidtional action in concert with that of another ﬁower”; “![i]t"[\':vas] not sufficiént to rely upon the
“States.” Id.at 435. More’é%r, the Act did not ﬁpset the Constitiition’s'balance Ofpowers bétweé.n
the: States and Federaf Govcrhme\nt because ‘the Tenth Amendment did not générallyz“preveﬁt
‘Congress from -"ir'nplem.enting"a treaty in this Weiy.""See‘ id: at 434, ;'Tﬁﬁégi'lﬁblfaﬁdj'étdﬁdé for the
‘principle that JCOﬁgl'Té“s's‘ has -aﬁth‘or’ity, ‘under the Necé‘ss’aryfand Proper Clanse; to pass legislation
that impléments a ndhéssiflexecuting 'tréé’ty, ahd the States car‘lhdf-l‘,ély ‘ot the Tenth Amendmen‘é
to avoid being subject to that la\%i when fhe object of fhe treaty promotes a’ national interést that |
| ¢an'be protected only by dction Between é'over‘i_ai'gn natiohs. B
Several federal citirts have fead Holland to ‘mean the Nécessary -and Proper Clause also -
soverris whethier statité i in fact “implementing legislatioh” dtld"implefmentifig legi'slation'is ;
" automatically” éo‘nStitu‘tiOnalA if it implements a valid treaty. Those courts havé illilzp:(")r‘t"ed the

v. Comistock,'560 U.S. 126, 134 (2010), to inquire whether the statute at issti¢ constitutes'a means
‘that is ratibnally rélated to implementation of a particular ‘tféaty to detérmine whether it |
“irﬁplc—‘:m_énts"’ that tredty, e. g, Uiited States v: Frank, 486 F. Siipp. 2d 1353, j1‘.3"55'—5:'9 (S.D. Fla.
2007); -aﬁ'd:on*ozhe} gﬁbund‘s,. 599 F.3d 1221 (11th<Cir. 2010). Undér this Jine of reasoning,

Congréss need not reference the treaty directly or-expli¢itly discuss the tréaty in the statute’s
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1egislétivs_ history for the court to conclude the statute implements the treaty. Instead, the courts
are satisfied that a statute and treaty are “rationally related” if the statutory language pérrots or
tracks_the language of the treaty, ‘e.g., United States v. Bond, 681 F.3d 149, 167 (3d Cir. 2012),
rev'd, 134 S. Ct. 2077; United States v Belfast, 611 F.3d_783,.804'—06.,(1 1th-Cir. 2010), or thé
statute and treaty express the same general purpose, e.g., United States v. Bollinger, 966 F. Supp.
2d _56_8; 575 (W.D.N.C. 2013}, aff 'd on othef grouhds, 798 F.3d 201; United Sz‘qtes v. Flath, No.
11-69, 201 1 WL 6299941, at *9 (E.D. Wis., _Sept.uléi, 201_1), _adopred_z'n part by 845 F. Supp. 2d
251 (E.D. _Wlis_. 2012). If'the court conchudes the statute is “rationally ,rclatéd” té the fréaty, thén
.thq.,S_tat:ut_e“c.onstitu,teg’_..i‘iﬁpicmcnﬁng.l_cg-islation.”‘ _ Importantly, with éitatiori o ._Holland’s
statement that Congress has.authority under the Necessary an_d Proper Clause ,t'c:)_passlimpklerﬁenting
legislation, generally, __jgheée courts. conclude that if.the treaty is valid, then "the ‘?imblementmg |
‘Iegisg@}:_icgn’_’ autqr\naticaﬂy is constitutional. See United States v, Lue, 134F3d .7.9),.‘8:4 (2d Cir.
| 1998); Frank, 486 T. Supp. 2d at 1356. |

That analysis reads Holland too broadly. '____Ifirsf, Holland does not speak to how.to .q§tcrminé
Whefhcr)Cong}:gsjs_. has enacted a picce of'll.egislation to implement a non-se_lfncxethiﬁg treaty, let
alone direot the lower federal courts to apply the Necessary and Propler'- C.lause?s., “rational
,r_elal:}iqnwship’s’"tegt 1o _niake that 'deter_mingtidn'; ‘Fhefe was nb doubt in Holland whether Congreéss
intended  the _Migratory Bird Treaty Act of 1918 to implement the non-self-executing treaty
between Great Britain and the -United States—indeed, the Court noted that it was “entitled an act
to give effect to the convention.” 252 U.S. at 431. Consequently; Hélland does not speak to how
th; courts should determine whether an act of Congress implements a treaty when the act itself is
silént on that topic. Seppﬁd% Holland does nof staﬁd for f_he propo‘sition that every piece of

implementing legislation is constitutional so long as the treaty it implements is valid. If that were
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the case, then the Court would have had no reason to address the facts of the case before it except
to say that the Migratory Bird Treaty Act of 1918 was c'oristitutional because it implemented a
valid treaty between Great Britain and the United States. Instead, the ‘Hollaric!f Court held that the
' Migratgry Bir;d Tr‘eaty Actof] 9]3 was necessary to remedy the harm the_ treaty had identiﬁed_ and

the United States had agreed to remedy, as well as a proper means of doing S0, because it did not
tread on rights reserved to the States under the Tenth Amendment. See id. at 435.. The Necessary
_and Propei Clause then is the source of Congress power to enact 1mplement1ng legislation,
| generally, and 1tslo.u_ter bounds llmit Congress’ authority to pass such legtslatlon.g Cf. zd at 433,

435,

5

In short Holland makes clear that Congress has authm Ity to pass unplementmg legrslation '

cel -
2t

rbut does not speak to how to determine whether a particular statute unplements a certain non—self

_ executmg treaty It does however direct courts to analyze 1mplementmg leglslatlon under the

Necessary and Proper Clause to determme whether such legislation is wrthm the realm of

Congress’ constltutional authority. The Ne_cessary and Proper Clause allows Congress to co_nstru(;t
laws that are ratlonally related” to the 1mplementation of another constltutionaliy enumerated
' power—;here the Presudent s power to make and execute treaties See Comstock 560 U S. at 134
Holland 252 U.S. at 430—_31.‘ A statute is n_ecessary_ to the implementatlon of a treaty if it s,
plamly adapted to the treaty, and the statute 1s a proper” means of domg SO 1f 1t 1s both “not
prohibited” by the Const1tutton and(“cons;stent w1th t_he letter and Spn‘it of the Constitution.” See
(_McCulloch 12 Maryland 17 U S. (4 Wheat, ) 316 42] (1819), accord Comstock 560 U S at 134

. Wlth these prm01ples in mmd the court now turns to Section 2423(c), as deﬁned in Count

Two of the Supersedmg Indictment and the Optional Protocol
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b. Whether Section 2423(c)is a Constitutional Exercise of Congress’
Authority to Implement the Optional Protocol

. The Geverriment eontends that Congress intended Section 2423(c), originally and -'as
amended to' reach the conduct alleged in Count Two, to implenient tiie Optie‘nal Protocoi? a non-
self-executing treaty that requires iinplementing legislation to become domestic law in the United
States. See S. EXEC. RPT. NO. 107-4, at 15 (2002) Gov't’s Surreply, ECF No. 37 at 12 (cross—
referencmg Gov’t’s Opp 1, ECX* No 25 at 20—30) For the reasons that follow the court disagrees.

The‘Optional Protocol calls on States Parties to create and enfor'ce laws that prohibit the
ei{ploit;t‘ien of ehildten fot eemmercial gain. The very iiESt Artieletef the tfeaty makes plain the
States Partics’ ebligatien to “prohibit the sale .of ehildien, child prostitution and child
peiheéfephy.” " OPTIONAL PROTOCOL ait. 1. The secend Artiele defines those three terms
_ expressly “Sa[e of chl]dren refers to ¢ any aet or transaetion Whereby a child is transferred by
any person' oi greup of peisons to another. for. remuneration or any other conslderatioii ”
i art.'2(a).' Next, “[c]hild prostitution” is defmed to mean “the use of a child in seXual activities
for "feiiiiihefetieh or any "(:it}:ieii foiiii of "eo_nsiderati'on.”l: Id art 2(b) fé.stly',' the treaty'makes eiiear
that “[c]hild pornography meaii_s any iepresentation, by whatever means, ofa child eiigegetl inreal
or siinulateti(explieit sexuail'./eetiv.ities or any represe.ntation- of the sexual parts of a child for
primarily sexual purposes a2 Ia’ art. 2(c). ‘The third Artlele in the Optional Protocol makes it
incumbent on the States Parties to ensure that certam enumerated offenses or the attempt of those
'offen_ses, whether committed abroad or at home, ape covered-by. the States Parties’ laws. See id
art. 3. Thci_se__gtfeiises are: (1) “[tfhe efferiq_é, delivering or accepting, by whatever ineens, of a
child for the piirpo'se ot”rsexua‘l e}iplioitation, organ transfers for pfoﬁt, or foreeel iabor; (2)
“{i}mproperiy indueing consent, as an intermediery, for the ad'option of a child”; (3) “lo]ffering,

obtaining, procuring or providing a child for child prostitution”; or (4) “[p]roducing, distributihg,
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disseminating, importing, -exporting, offering, selling or possessing for the above purposes child

porrllographyQ” I1d. Lastly, of relevance here, the 'Optio'n'ai Protocol obligates States Parties to
“adopt or strengthen, implcment and disseminate, laws, administrativé measures, social policies
“and programmes to prevent the offences f*eferred-to” ;[hereini Id. art. 9(1).

’fhe court accepts, for the sake of argument, that Congress passed'-Sectioh1242.3(c), as
applied to the condﬁct allegéd in Count Two, to implernent the Optional Pro}toCo'I‘ but concludes
" that it was ad ‘overreach éf Corigréss’ authority under the Necessary and Piro'p'ééf‘CIéuSe't"é““do 50.
Section 2423(¢); as defitied to crim-in‘anze-an Andericin citizen’s act of molesting his child while
he resides in the Philippines, is neithef a “pédessary” nor “pr;)p;:r"’i ‘méans of implementing the
VOptioﬁaEl"Pfétd‘c'éI. SO
e ’Secti@ﬁ 2423(cy’s cfifﬂiﬁéiliiaﬂoﬁ of n’oﬁcbmmgfcialf sexual ‘ablise 6f‘6ﬂé’§*dﬁ@ child by
“an "Améffcain%-iefsidmg ina fdréig-h country is ‘nc‘it’“ﬁebéssaryf”;B'eicause fhé;céﬁducfji{ p’ro"hﬂ*)ﬂ:sE is
: -.héf-p:laihly‘.'édapté‘d toitplementing the stated :g-c')'a‘lzs of 'the Optibral Protocoldnd does hot tequire

"ﬁ’ﬂiuli:’i'plé"r'1'a'tic')'hs'1 involvément to prevent. The Optional Protocl’s text makeés plain’ its goal:

“Bringing together multiple nations to eliminate the worldwide maiket 'in child trafficking and sex

“toutisit, -Articles 1,2, afid 3 focus on the cormiercial exploitation'of children anddifect States
Partiés to put in place criminal Taws that ‘address three of the most prévalent means of harining

childfén for corimercial gain: sale; prostitution, aid portcgraphy.” ‘Seé OPTIONAL PROTOCOL

afts: 1,2,3." As already discussed, however, Section 2423(c)—as applied fo Deferidant™s alleged

molestation and attempted molestation of fiis datighter—c¢riminalizes Wﬁolly local activity that is

not only ifself ioncommercial'in hature but also disconnected from any broader market. Supra; at

28-32. As charged, Count Two does not involve the sale of children, child prostitution, or child

porriography. * Prosecuting'an American residing abroad Who molests his own child for no.
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commercial purpose brings the Sfates Parties to.the Optional Protocol no closer to eliminating the
- market in child trafficking and sex tourism. Additionally, the harm -the Optional Protocol has
identified—the existence of a market for sex with children—indisputab]y. requires multiple
participants to r¢medy because it ié a “subjecﬁ matter [that] is only transito_rily withip the ._.S‘tate‘ and
has no permanent halbitat therein.” See Holland, 252 U.S. at 435, In contraét,‘thc-e prosecution of
: in_dividual;-Amer}icgn'citizen_s residing abroad who molest qhildrén without fem_uneration is a matter
that can be handled g:ntirely by local law énfo_rc;meﬂf. Consequently, using Section 2423(c) to
prose_c_uf_e Defendant’s act of sexually _abus_in_g‘.hi.s_ daughté; while he fesideci_ in the Philippines does
-not bear a rlatio:r_;al -reIaﬁo_qship to the Optional Protocol.
| - Correlativ.ély,rwhén deﬁﬁe-d to reach Defendant’s alleged éct of ﬁoncommercie:llksexual ‘
abuse ol his daugﬁt§r, Section 2423(c) also isnota “proper”? e;gerc_i._s:e:.qf Congress’ authority under
.the Ncce:)ssar.y‘g‘gpd‘ ‘SP;*;Q_p-gavr- Clause to implemént a treaty fI;e(:-au_se it upsets the. balance. of
: ‘oon_stjtutior-lﬁal powers.. The S_ilprsfne Court ‘has Eintefp{reted the Nf;égssary and Proper Clause to
- jpermit Congress. to. jmplement an exist)ing,f non-self-executing. treaty, as nego;tiatyedkby. the |
Prosident. See{U.S.l CONST. aﬁ..H, § 2,.¢cl. 2; Holland, 252 U.S. 416. It would Vi‘ollate‘t_he structﬁre
and Spir.ig of.the Constitution for Congress to pass implementing legislation that caus,eé the treaty |
| 1o ‘tal{eron'a'shé}gg that contradicts the Constitution; either-by causing the treaty to reacha topic on
Whlch the President himself could not have negotiated or by allowing Congress to reserve for itsp]f
-power ‘to:axpand_,t__lile _treat:yfs scope beyond what the President negotiated on the country’.s behalf..
' ‘Séqtion 2423(c), as ﬁpplied to_thg conduct alleged in Coﬁnt Two; threatens to do both..
o -Fh‘stf.arliowing Séctiori 2423(c) to stand as. impIement_ing .the Optional Protocol risks
construing the treaty to reach a topic on which the President may lack authori_ty to negotiate:

domestic matters of another country,- The Supreme Court has intimated that the Treaty Power
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reaches only “proper subjects of negotiation between our government and other nations.” Asakura
v. City of Seattle, 265 U.S. 332, 341 (1924); accord Bond, 134 8. Ct. at 2102-11 (Thomas, J
Corlouﬁing) (joined by JUStices Scalia and Alito); Ir re Ross, 140 U.S. 453, 463 (1891); Geofroy
v. Riggs, 133 U.5.258, 266 (1890). In particular, “[n]o court hars ever said . . . thet the treaty poWer
ea'n'be‘ekereised without limit to affect matters Whioh are of purely domes'trc concern and do not
- pertain to our relations with other nations.” Power Auth. of N.Y. v. Fed. Power Comm’n, 247 F.2d
538, 542-43 '(D.C. Crr.) (internal quotation marks omitted), rzacare'd- as moot, Am. Pib. Power
Ass'nv. Power Auth, of N.Y., 355 U.8, 64 (1957 (per ourlam) ‘Tndeéd; in rejectmg such a broad
constructron Justice Thomas recently wiote that “to interpret the Treaty Power as extehdmg to
every conceivable domestic siibject matter—even matters without any nexus to forergn relations—

*would destroy the basic constitutional distinction between domestic and foreign powers.” " Bond,

134°S. Ct-'at 2103 (Thomas, J., conctirfing) (joined by Justicés Scalia’and Alito). Accépting that

*th‘efe«is some limitation on the Piésident’s Treéty Power, it follows that ttre Necessary and Proper
“Claude; ‘which only grants' Congréss power'toﬂ assist the Presidént in his ‘treaty'-mak‘ing powers
cantiot prowde Congress Wwith ' authorrty to'assist the President in exeeedxng hiis treaty—makmg
| powers “'The Optlonal Protocol demands that States Parties criiminalize a ‘certain set of offenses
pertammg to the'sale of chrldren chlld prostltutlon ‘and child porhography, as well as authorizes

States Parties to pass ‘additional ]aws on those toprcs auned at'better effectiating the treaty s goal

of eliminating the market for child trafﬁckmg‘and s‘eX'tounsm. Seé’OPTIONiAL'PROTOCOL arts. 1,

3, 9: In’cotirast, Section 2423(c), as applied to the condiiét in Count Two, criminalizés local

sexual o-ffenses divorced from commerce or corimercial implications, while _reSiding abroad.

“Allowing Such a statutory plOVlSlOﬂ to stand as Ieglslatlon that 1mplements the Optional Protocol |

wou]d transform the scope 'of the treaty to reach a matter of domestic concérn-—the purely local,
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noncommercial sexual abuse of a minolrmwhich is a topic on which the President arguably‘ lacks
authority to negotiat.e. See Bond, 134 S. Ct. at 2109 (Thomas, J., concurring) (“Nothing in our
cases . .. suggests that the Tr,eaty‘Powcr conceals a police power over domestic affairs.”); Péwer
Auth. of N.Y., 247 F.2d at 542-43.

' ~ Second, treating Section 2423(c) as impieménﬁng legisiation would essentially permit
‘Co.ngrv'es-s to resérve for itself a pbrtion of the Treaty Power by allowing it to expand the scope of
the Optional Protocol to regulate conc_iuct.,th-e_. treaty neither demands nor authorizes and which

Congress lacks independent ﬁower t;) regulate. It is axiomatic that Congress cénnot “reach beyond
the natqral_.}imit of its authority and draw within its .. . scope” a power reserved to another branch.
See Nat'l Fed'n of Indep. Bus., 567 U.S. at 561 (Roberts, _C._J.); ¢f- Bond, 134.8. Ct. at 2101 (Sé_alia,
1., c;o_nquljring). The Constitution exclusively affords the Presidénf the role of .negotiating._z-lnd
entering into tfqaties on the United States’ be'he‘tl-f;_.Congress does not get to decide the topic of a
treaty, and Congr'css_can only /limitthe scope ofa treaty by ma_k_irig_ areservation before ;"atiﬁ‘catrion.
To allqw_-CongTess to pa# “implementing. _le_gi_s_la’;ion_” that the treaty neither. expressly nor
in}plicit_ly__éuthqtizgs would be “‘tolgive Congress a portion 6f the Pres idcﬁt’s authority under Article
II m the fof—m ofa treat_y-,cditing. power, allowing it_to;e;_cpand j:he scope of a treaty. The-Necessarj;/
.qnd:P;qper Clause does not grant Congress such pﬁwer._ | If the President negotiates and enters _into.
a non-self-executing trea’gy."that; deménds or aufhorizcs regulation of conduct .Co_ﬁgress could not
otherwise regulate, then Cdngress‘ may rély_. ot its, Necessary aﬁd Proper, Clause powers to pass
implementing leg'isl,ation_ to reach that conduct, See Holland, 252 U.S. at 432-33 (explaining that
Congress may pass legislation to implement a ti‘eaty_ that it could not otherwise pass). But
Congress caﬁnot rely on the Necéssafy_ and Proper Clausé-t'o enact Iegis}ation abseht a supporting

enumerated power and which the treaty does not demand or authorize Congress to reach. As
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discussed earlier, the Government does not seriously d.is'pute that Congress lacks ‘constitutional
authority to criminalize the act of residing in one of the United States and fnolosting ong’s own
child, and the court concludes the Optional Protocol does not demand or authorize States Parties
to criminalize that conduct.'? Consequently, to allow Section 2423(c) to exist as “implementing
legislation” in this oase would be to'let Congress edit the f)i)fi‘c)néi Protocol to provide 'itsolf' with
authority to criminalize Defendant’s alleged act of abusing his daughter.
~ Insum, Section 2423(c); as appliod to'the condiict alleged in Count Two, i$ not a “propes”
exérbise of Congréés’ authority because it eifh’er would cause the Optional Prétocol to encompass
a topic on ‘wh'ioh the President lacked authority to 'negofiate or allow Conigress to reserve for itself
the'powet fo edit the sn_bs'tanc'e'of'tho‘ ‘treaty to redch topics not contemplated by the Pfééiden%.
: ‘Viewod either way, Section ?423((;)’5: no'ncom‘rr!fércial'ap;ﬁIiéétiOn'nnhin'gés hié baldnée of powers
carefully craftéd 'bj‘the‘Fra'mefs. This the C0n§titn‘ni'on:oannof oérmit;"' ' |
"Thus, Section 2{423(0’);’215 applied to the conduct allegeéd in Count Two, excesds' Congress’
authority under the Necesséry and ProperCl;duse:.‘13 |
Defendant also moves to dlsmlss both counts of'the Supersedlng Indictrnent onthe’ ground

“that vénue in the District of Colurabia'is not proper. " Sed Def s Mot! to Dlsmlss ECF No 19 at

i ey

12 Artlcle I’s nse of the phxase “at a minimum’ arguably authorizes States Parties to pass laws.in furtherance of the
‘treaty’s objectives that aré { broader than thosé ouflined in Article 3. OPTIONAL PROTOCOL art. 3(1) see Gov't’s Opp 1,
ECF No. 25, at 22-23. Similarly, the treaty’s preamble urges States Parties “to adopt{] a holistic approach” facilitating
“the: e]iminét-ion of the sale ‘of children, child prostitution and-child pornography” by “addressing .. . irresponsible -
adult sexual behaviour.” OQPTIONAL PROTOCOL pmbl. However, that “authorizing” language must be construed in
light of the Optional Protocol’s stated purpose: the international problem of commercial exploitation of children, either
by their sale or prostitution, or the creation and dJSsemlnatlon of pornography See id pmbl arts. 1, 3. Though
Defendant’s alleged act of assaultmg his daughter, without any connection to commerce, is 1rrespon51ble adult sexual
behiavior,” its ‘prosécution ‘through Section 2423(c)’s noncommercial definition is of no helg in éliminating the
commercial exploitation of children. Consequentfy, the Optional Protocol does not authonze Congress to pass Section
2423(c) at least insofar as that provision is applied to reach Defendant’s'conduct. - :

13 The court also holds that Section 2423(e), as applied to Defendant, is unconstitutional. Defendant cannot be
prosecuted for attempting to commit a crime the court has deemed to be beyond Congress’ power to create.
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13; Def’s Reply, ECF No. 29, at 19-21. Asr the court alread.y has dismissed Count Two, it
addresses the question of venue only as to Count One, |

Se,etion 2423 does not‘:eomain_ an express venue provision, so the Government must
establish venue under another siatnt_or.y provision. The parties point to two venue statutes in
particular: 18 U.S.C. § 3237(a) and 18 U.S.C. § 3238. Section 3237(a) provides that, “[e]xcept
as otherwise expressly provicﬁied by enactrnent of Congre.ss, any .offense againét the United States
begun in one district and completed. jn another, or comniit't_ed it more than one district, may be.
inquired of and prosecuted in any _dietriet in which such -offense was begun, continued, or
: completed,” and defines crimes involving foreign:commeroe as oontinuing offenses subject to that
provrslon 18 U.S.C.‘_§ 3237(a). Sgotion 3238 states, .as relevant here, that “an indictment or
.information rnayi be filed in the district of t}re last known residene._e of the offender . . ., or if no
‘such residence is known the_ _i_ndietment or information may be ﬁled‘.in the Dis‘trietof Colﬁmbia "
for any offenses committed “out of the _]ul‘lSdlCthI] of any partrcular State or district.” 18 U.S.C.
§ 3238. |

The parties disagree as to whether the Govemment is reqn'ired to establish venue undejr-
Section,3237¢a) and, if not, whether the Government--has met its burden-of proof t0restab1-rsh venue
_under S,ect_ion-.3238,.-_-" De_fendant contends that the proper venne;_‘,for-geountOne must be' governed
by Section 3237(a) because he is ehérged_ with an offense involving rraveiing' from thé United
States to the Philippines, and the Federal R-u']"e:s.of Criminal Procedures direct the Government to

prosecute an offe‘nse in a drstr ict. where the offense was, commrtted”»ﬂ e., Hén’*tford or

Mlnneapohs See Fed R Crlm P. 18; Def.’ sMot to Drsmrss ECF No. 29 at 19; Hr’g Tr. (draft), |

June 15, 2017 at 46. Even if the Government is not requ;red to estabhsh venue under Section

.3237(a) Defendant submits that he should havé been indicted in the _]l]l‘lSdICtiOn ofhis “last known
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residence,” pursuant to Section 3238, which is not the District of Columbia and which the
Govemmen"c should have knowﬁ be'clausehe is é United States citizen and former member of the
United States military. See Def.’s Mot. to Dismiss, ECF No. 29, at 19-20; Hr'g Ty, (draft), June
15, 2017, at 44 57-—5_8. |
| The court concludes that the Government may ¢stabl,is’h venue under eithet Sectfon 3237(5)
or Section 3238 for Count One. Neither Section 3237 (a) not Section 3'238 sets forth an exclusive '
ﬁeaﬁs of establishing venue for an offenéé%lilce the “one charged in Cou‘nt ‘One—'that éliegediy
occurs-abroad, in part. Section 3237 @) speaks in ‘permi's's‘ive language, and R’ulg 18 0f the Federal
‘Rules'cf Criniinﬁl’ Procedure only 'réqliii‘_es the Gév‘ernm‘ent to pfoseéute'an‘ offense’in the ;ii'striét
“here it was-ico'mm-ittéd'abseﬁr-a-gtatute permitting*other'wise.f See 18 U:S.C. §3323.7(-'ei')“('stating '
' that continuing offenses “may bé inquired of and prosecuted in any district” in Which they occur
(emphasis added)); Fed. R. Crim. P. 18 (“Unl%ss a statute or thésé-’ rules permit otherwise, the
- gavernmént’ must p.roséc‘uté“ah' '.offénse in a district where the Gffefise Was commiittelf .. . .»°
-(émpha”sis* "‘added)j. “-Accordingly, the G‘o‘Vefnr’néht 'ilﬁ'ay-"'ésta‘tjliéih"Ve‘ﬂlie" ﬁnder"éi‘she‘r' Section
"3237(%15"01‘"8.60‘[1011 3238ast0 Count Orie. ' - |
| The Government asséits ventie is" proper ~uhde‘r"'Se'-(i_tio’r’l"’_’»'2"3'8, ‘but there rémains a’ jiitry
qﬁestion as _;Eo whether the ébvernment knew Defen&ant’s last residence at the ti.me it ﬁle& the
original Indictmenf. “Veﬁue'is a jury questibn .. . if the defendant objects to venue prior to or at
the close of tﬁe prosecution’s péf;edﬁphigf, there is a genﬁine issue of material fact with regar'c! to
proper venue, and the defendant tim'ely“i*equests ajury iﬁsfruéﬁon.” | United States 'v. Nwoye, 6.63"
F.3d 460, 466 (D.C. Cir..201 1) (internal quotation marks omitted). Here, Défendant has objected
to Vvenue‘welll in advance of trial; whether a “last known address” existed at the time the

Government filed the original Indictment is a material question of fact that goes to venue; and
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Defendant has requested a jury instruction concerning this issue. See id.; Hr'g 'Ir. (draft), June 15,
2017, at 43, 46, 50-51, 56-57. Accordingly, whether venue in the District of Columbia is proper
as to Ciount One rests on a jury determination.

The ‘court therefore rejects Defeﬁdant’s -argument that Count One of the Superseding
Indiétﬁlént.should-be dismissed based on improper venue.

Il CONCLUSION AND ORDER.

... The court shares-Congress’ disgust at the conduct it aimed to punish and eliminate through
‘Section 2423(c), but that fact does not ;rhakc Sectioﬁ 2423(0) constitutional in all its applications.
‘Today’s holding, however, should not be construed és -anything other than limited:,_gt_hc statute is
unconst;itu'tionél ;on_ly -as applied to this_ ;deff;ndant and the factual ;allegations underlying Count
Two, Qf=.:t_he _Supersedir_ig__ Indictment.. The court does not.address Defendant’s broader facial
- .challenge to S_cqtién “24‘2-‘3(c)..; .

In ﬁ_ght of the foregoing diséussion, the court grants in part and denies in part Defendant’s
motions to; dismiss the .‘S.up,ers_erding .Indiéjgment and denies as moot his motion for severance. .The \
~court heréby orders tr'iallto Iﬁroceed on August 14, 2017, only as.to Coun;c One of the Superseding
Indictment- Ceunt rTwo;of—-thej—Superseding Indictment is-dismissed,

Dated: .J'uiy:Zi, 2017 S Amit ghta
: . _ - Upited States District Judge
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