U, 8. Department of Justice

Office of the Solicitor General

Solicior General ‘ Washinglon, 1.C. 20530

February 12, 2019

- The Honorable Dianne Feinstein
Ranking Member
Committee on the Judiciary
United States Senate '
Washington, DC 20510

Re:  Hechavarria v. Sessions, No. 15-cv-1058, 2018 WL 5776421 (W.D.N.Y. Nov. 2,
2018), Destine v. Doll, No. 17-cv-1340, 2018 WL 3584695 (M.D. Pa. July 26,
2018), and Sajous v. Decker, No, 18-cv-244, 2018 WI, 2357266 (S.D.N.Y. May
23; 2018)

Dear Senator Feinstein:

The Department of Justice is engaged in a vigorous defense of the constitutionality and
continued vitality of mandatory immigration detention during removal proceedings under 8 U.S.C.
1225(b) and 1226(c). Section 1225(b) mandates detention of aliens who are seeking initial
admission to the United States during proceedings to. determine whether to remove them from the
United States, subject to release only under the Secretary of Homeland Security’s discretionary.
parole authority, See 8 U.S.C. 1182(d)(5). Section 1226(c) mandates detention of certain criminal
aliens during their removal proceedings, subject to release only under a narrow exception for
witness-protection purposes. See 8§ U.S.C. 1226(c).- Outside those narrow exceptions, however,
both statutes categorically prohibit release during ongoing removal proceedmgs, and thus foreclose
provision of a bond hearing with the possibility of release.

In 2018, after the Department sought the Supreme Court’s review, the government
prevailed in Jennings v. Rodriguez, 138 S. Ct, 830 (2018), on the validity of continued detention
during removal proceedings under these statutes. In Jewmnings, the Court held as a matter of
statutory interpretation that Sections 1225(b) and 1226(c) unambiguously mandate detention until
the end of removal proceedings, regardless of the duration of those proceedings, and accordingly
that they prohibit release on bond outside the narrow statutory exceptions. In particular, the Court
rejected the Ninth Circuit’s holding that Sections 1225(b) and 1226{c) should be construed to
contain an implicit six-month cap on detention without a bond hearing. See 138 S. Ct. at 842, The
- Supreme Court did not, however, address any constitutional question in Jennings, and instead
remanded to the Ninth Circuit for further consideration of the constitutional claims in that case.



Following Jennings, district courts have decided a number of habeas corpus actions
brought by individual aliens, involving as-applied due process challenges to continued detention
under Sections 1225(b) or 1226(c) without a bond hearing. To our knowledge, no court has
adopted (and some have squarely rejected) a bright-line rule that continued detention becomes
unconstitutional under either of those provisions whenever removal proceedings last six months
or any other defined period of time. See, e.g., Coello-Udiel v, Doll, No. 17-cv-1414, 2018 WL
2198720 (M.D. Pa. May 14, 2018). And in some cases, district courts have held that continued
detention without a bond hearing is consistent with due process based on the individual
_ circumstances of a particular case. See, e.g., ibid.; Dryden v. Green, No. 18-¢v-2686, 321 F, Supp.
3d 496 (D.N.J. June 21, 2018),

~In certain individual habeas cases, however, district courts have held that due process
requires a bond hearing be provided to an alien under the unique facts and circumstances of that
particular case. The Department is writing to inform you that the Department has decided not to
appeal in three such cases: Hechavarria v. Sessions, No. 15-cv-1058, 2018 WL 5776421
(W.D.N.Y. Nov. 2, 2018), Destine v. Doll, No. 17-cv-1340, 2018 WL 3584695 (M.D. Pa. July 26,
2018), and Sajous v. Decker, No. 18-cv-244, 2018 WL 2357266 (S.D.N.Y. May 23, 2018). The
decision not o appeal is not based on any determination that Sections 1225(b) and 1226(c) are
unconstitutional. To the contrary, the Department believes that each of these decisions is wrongly
decided. . The Departinent has nonetheless determined that, consistent with the government’s
overall defense of the constitutionality of mandatory immigration detention under Sections
1225(b) and Section 1226(c), the individual facts and circumstances of these cases make them
unsuitable vehicles for appellate review. Given the number of cases presenting these issues in the
lower courts, this letter will serve as continuing notice that the Department intends only to appeal
those cases that provide suitable vehicles for appellate review that advance the government’s long-
term interest in defending the constitutionality of Sections 1225(b) and 1226(c).

Please let me know if we can be of further assistance in this matter.

. Sir?f

~ Nogl I. Francisco
Sogci r General

Enclosure(s)
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Decision and Order

LAWRENCE L UNITED  STATES

DISTRICT JUDGE

VILARDO,

*1 Petitioner Joseph E. Hechiavarria is a “criminal alien”
who is subject to mandatory detention while he aWaits
Jjudicial review of his final order of removal, pursuant to
the Immigration and Nationality Act (“INA™), § U.5.C.
§ 1226{c)., See Jennings v. Rodriguez, 138 S. Ct, 830,
847 (2018); Hechavarria v. Sessions, 891 F.3d 49, 58 (2d
Cir. 2018). He has been detained by the United States
Department of Homeland Security, Immigration and

Customs Enforcement (“DHS”) at the Buffilo Federal

Detention TFacility (“BFDF”} in Batavis, New York,

under this provision of the INA for over five years,

Before this Court is Hecliavarria’s petition for a writ of
habeas corpus under 28 U.8.C. § 2241 seeking release
from detention. This Court grants his petition, For
the following reasons, this Court concludes that, given

its length, Hechavarria’s ongoing detention violates his
right to due process. The government may not cobtinue
lo detain Hechavarria unless a neutral decision-maker.
determines by clear and convincing evidence that his
delention necessarily supports a legitimate and compelling
regulatory purpose.

IMMIGRATION AND CRIMINAL HISTORY

Hechavarria, a Jamaican citizen, received conditional
permanent resident (“CPR”) status in 1987 after
overstaying a visitor visa and marrying a United States
citizen. Docket Ttem 6-2 at 2. Fwo years laler, however,
his status was ferminated pursuani o 8 USC. §
1186a(c). Id. In February 2010, Hechavarria was.charged
with being removable from the United States under &
U.S.C. § 1220a) 1)), id, which renders deportable
individuals with ferminated CPR status. Hechavarria
was not detained; mstead, he was released to the DHS

Alternatives to Detention program, Id. On December 1,

2010, United States Citizen and Immigration Services

granted a Form 1130 that his son tiled on his behalf, 4.
at 3.

On December 13, 2010, state authorities issued a criminal

~arvest. warrant for Hechavarriz in connection with,

among other things, an alleged rape and assault that
occurred earlier that monily, Jd at 35, After learning of
Hechavarria’s arrest warrant, DIS agents detained him
in New York City on December 22, 2010, and transported
him to Cheektowaga, New York, to face the charges. Id
al 3, 36. In 2011, he was convicted of assault in the second
degree and sentenced to three years of incarceration and
two years of post-release supervision. fd, at 3.

DEPORTATION PROCEEDINGS AND APPEALS

While Hechavarria wds incajcerated on the state
conviction, ICE added a charge of removability based
on his conviction for an “aggregaied felony” under INA
§ 101{a)(4)(F), 8 US.C. § 1100a)43F). X Under
the statufe, an “aggregated felony” includes “a crime of
violence (as defined in section 16 of Title 18, but not
including a purely political offense) for which the term of
imprisonment [is] at least one year,” 9 U.8.C. § 1101(a)
(43)(F). On July 11, 2013, Hechavatria was released from
criminal custody and immediately transferred to DHS
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custody at the BFDF. Docleet [tem 6-2 at 3. In June 2015,
he was ordered removed to Jamaica. Id

*2  Hechavarria has a longstanding history of renal
disease. Docket lem 1-1 at 38. He received a kidney
transplant in 2008, but he has since faced life-threatening
transplant rvejection and other medical issues, Jd His
medical conditions must be ¢losely monitored, and he
requires frequent life-sustaming medical services. 7d. at
38-39. In April 2014, the Consulate General of Jamaica
informed Hechavarria that “there will be challenges in
accessing the appropriate medical care, as the services
available are minimal and very costly in Jamaica.” Id,
al 43. Indeed, the services Hechavarria requires “are
minimally available even for those certain individuais who
are able to pay for this very expensive care, and would
unlikely be available for {him]” in Jamaica,” 7d. at 39,

Hechavarria filed two appeals from his order of removal
and a motion to reopen proceedings. Docket Item 6-1
at 7-8. In September 2015, the last of those appeals was
dismissed by the Board of Immigration Appeals (“BIA”).
Id at 8 A short time later, Hechavarria filed a pro
se petition for review of the BIA order dismissing his
appeal, as well as for a stay of removal, in the United
States Court of Appeals for the Second Cirenit. Jd at
9. In December 2016, a Second Circuit panel granted a
stay of removal because it found that Fechavarria has
“an arguable claim that the BIA erred in adhering to
the aggravated felony criime of violence determination
without assessing whother Jolwison: v, United States, 135
5. Ct. 2551 (2015), constitutes intervening precedent.”
Order Staying Appeal, Hechavarria v. Lyneh, No, 15-3331
{2d Cir. 2016), ECF No. 55. In April 2018, the Supreme
Court issued an opinion concluding that the definition
of “crime of violence” incorporated into the INA’s
definition of aggravated felony violated due process
because it was.impermissibly vague. Sessions v. Dimaya,
138 S. Ct. 1204, 1215 (2018). In August 2018, a Second
Circuit panel requested briefing on the impact of Dimaya
on Hechavarria’s case, Order, Hechavarria v. Sessions,
Docket No. 15-3331 (2018), ECF 79.

PETITION FOR WRIT OF HABEAS CORPUS
Hechavarria began this proceeding by filing a pro se
petition for a writ of habeas corpus in December 2015.

Docket Item [. In Apiil 2016, United States District

Judge John T. Curtin denied the petition, premised on
his determination that the government was detaining

Hechavarria under 8 US.CL § 1231, Docket [tem 16, Judge
Curtin reasoned that Hechavarria’s ninety-day removal
period under § 1231 commenced on September 30, 2015,
because that was the day the BIA dismissed his appeal of
the Immigration Fudge's decision, I at 7.

Hechavarria timely appealed Judge Curtin’s denial of his
petition, In May 2018, « Second Cireuil panel determined
that because of the ongoing appeal of his removal
order, Hechavarria is being detained under 8 US.C. §
£220{c), the statute that governs the detention of criminal
aliens before & removal order is issued, and not § 1231,
Hechavarria v, Sessions, 891 F.3d 49, 56.57 (2018).

Until earlier this year, the Second Circuit had read

. an implicit temporal limitation into § 1226(¢), requiring

& bail hearing before an immigration judge—at which
the government must establish by clear and convincing
evidence that the immigrant poses a risk of flight ordanger
to the community—within six months of detention. Lora
v. Shanahan, 804 F.3d 601, 616 {2d Cir. 2015), vacared,
138 S, CL 1260 (2018). But in Jennings v Rodriguez,
138 S. Ci. 830, 847 (2018), the Supreme Court rejected
thatl interpretation of the statute, In Jemnings, the Court
determined that § 1226(c) mandates detention of any alien
falling within its scope and that under the statute detention
may end prior to the conclusion of removal proceedings
only if the alien is released for witness protection purposes,
In reaching that conclusion, the Court left open the
constitutional questions raised by prolonged mandsatory
detention under § 1226(c). Id. at'§51.

¥3 “In light of the substantial uncertainty. surrounding
the detention provisions in Section 1226(c) given the new
legal landscape, [the Second Circuit panel] remand|ed]
thie instant] case to [this] [Clourt for consideration in the
first instance of the appropriate remedy for Hechavarria
in light of the Supreme Court’s decision in Jennings.”
Hechavarria, 891 F.3d at 58. :

DISCUSSION

The federal government has detained Hechavaria since
July 11, 2013-more than five years and three months
—~—pending a final determination regarding his removal.
What is more, he has not had an individualized
determination as to whether he presents a flight risk or a
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danger to society. He contends that his ongoing detention
violates the Fifth Amendment.

L STATUTORY FRAMEWOREK AND HISTORY: 8
U.S.C. § 1226

“Hechavarria’s detention is ... governed by 8 U.S.C. §
1226(c) and the case law surrounding that section of the
INA.? Hechavarria v. Sessions, 891 F.3d 44, 57 (24 Cir.
2018).

When the governmenl seeks removal of an alien already
. present in the United States, 8 US.C. § “1226(a)
creates a defauit rule for those aliens by permitting
—but not requiring—the Attorney General to issue
warrants for their arrest and detention pending removal
proccedings.”2 Jenpings v. Rodriguez, 138 8. Ct. 830,
840 (2018). “Section 1226(a) also permits the Attorney
General to release those aliens on bond, ‘except as
provided in subsection (c) of this section,” ™ J¢ (quoting

8 ULS.C. § 1226{a}). 3 “Seotion E226(c) in turn states that
the Attorney General “shall take into custody any alien’
who falls into one of the enumerated categories involving
criminal offenses and terrorist activities.”* Id {quoting
8 UB.Co§ 1226(c)(1) ). “Section 1226(c) then goes on to
specify that the Aftorney General ‘may release’ one of
those aliens ‘only if the attorney general decides’ both that
doing so is necessary for withess-protection purposes and
that the alien will not pose a danger or flight risk.” Jd
(quoting 8 U.8.C. § 1226(c)(2) ) (emphasis in original).

*4 Section 1226(c) “does not on its face limit the length
of detention it authorizes.” fd. “[Alliens detained under
its aunthority are not entitled to be released under any
circumstances other than those expressly recognized by
the statute.” 7d “And together with § 1226(a), § 1226(c)
makes clear that detention of aliens within its scope nst
continue ‘pending a [final] decision on whethey the alien
is to. be removed from the United States.” ” Jd (quoting
8 U.5.C. § 1226) {emphasis in original); see Heclievarria,
891 F.3d at 57 (Section 1226(c) governs detention during
a stay of removal peiding a court of appeals' resolution of
petition. Tor review),

Congress did not always mandate detention of alf
“criminal aliens” subject to what is now § 1226{c). The
policy mandating detention of criminal aliens during their
removal proceedings was adopted as part of the Ilegal
Immigration Reform and Immigrant Responsibility Act

of 1996, Pub. L. No. 104-208, § 303(b), 110 Stat. 300%9-586
{Sept. 30, 1990), “against a backdrop of wholesale
failure by the [Immigration and Natusalization Service
{*INS") 5 ] to deal with increasing rates of criminal activity
by aliens.” Demore v. Kim, 538 U.5. 510, 518 (2003}
In the early 1990s, “[cjriminal aliens were the fastest
growing segment of the federal prison population ... and
they formed a rapidly rising share of the state prison
populations.” I, Congressional “investigations showed ...
that the INS could not even idenrify most deportable
aliens, much less locate them and remove them from
the country.” Id (emphasis in original), “Congress ..,
had before it evidence that one ol the major causes
of the INS' failure to remove deporiable aliens was
the agency’s failure to detain those aliens during their-
deportation proceedings.” f4. at 519, Congress found that
“[o]nee released, more than 20% of deportable criminal
gliens failed to appear for their removal hearings.” Id
So the statute reflects a congressional delermination
that “detention’ of criminal aliens during their femoval
proceedings might be the best way to enswe their
successful removal from the country.” 7o, at 521.

IL. CONSTITUTTONAL FRAMEWORK AND
ANALYSIS

"Under the Fifth Amendment, “[nJo person shall ...

be deprived of life, liberty, or property, without due
process of law.” U.S. Const, amend. V. *Freedom from
imprisonment—-f¥om government custody, detention,
or other forms of physical restraint—lies at the
heart of ‘the liberty that Clause protects.” Zadvvdas
v. Davis, 533 WS, G678, 690 (2001). “[Glovernment
détention viokates that Clause unless the detention

is ordered in a crimingl proceeding with adequale

procedural protections .. or, in certain ‘special and
‘narrow’ nonpunitive “circumstances,” ... where a special
justification, such as harm-threatening mental illness,
outweighs the ‘individual’s constitutionally protected
inferest in avoiding physical restraint.” 7 Id (and cases
cited therein) (emphasis in original). “1t is wel] established
that the Fifth Amendment entitlesaliens to due process of
law in deportation proceedings.” Rino v. Flores, 507 U S,
292, 306 (1993). At the saine time, Congress has “broad
power over naturalization and immigration, [permitting
it to} makef ] rules that would be unacceptable if applied
1o citizens.” Demore v. Kim, 538 U8, 510, 321 (2003)
(quoting Muatthews v. Diaz, 426 U8, 67, 7980 (1976) ).
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*5 “The fundamental requirement of due process is
the opportunity to be heard ‘at a meaningful time and
in a meaningful manner.” ” Muatthews v Eldridge, 424
U.S. 319, 333 (1976) (quoting Armstrong v. Manzo,
380 118, 545, 552 (1965) ), Although Congress's broad
immigration power justifies mandatory detention without
the opportunity to be heard under § 1226{c), see Demore,
538 1).8. at 531, there are constitutional limitations on
how long that detention can lasi. Indeed, in finding §
1226(c) constitutional on its face, the Supreme Court
noted that the Due Process Clause is not offended by

‘mandatory detention without a hearing for the “brief

period necessary for ... removal proceedings.” fd. at 513.

- (emphasis added).® The Court explicitly noted that “in
the majority of cases [§ 1226(c) detention] lasts for less than
the 90 days ... considered presumptively valid in Zadvvdas
[v. Davis, 333 U8, 678 (2001} ].” Id at 529. Diving even
deeper; the Court noted that “in 85% of the cases in
which aliens are detained pursuant to § 1226(c), removal
proceedings are completed in an average time of 47 days
and a median of 30 days.” Id And “[i]n the remaining
15% of cases, in wlich the alien appeals the decision of the
Immigration Judge to the Board of lmmigration Appeals,
appeal takes an average of four months, with a median
time that is slightly shorter.” Id. '

A HECHAVARRIA'S § 1226(¢) PROLONGED

DETENTION WITHOUT A HEARING
“[SHnce the Due Process Clause prohibits arbitrary
deprivations of liberty ... an individualized determination
asto ... visk of flight and dangerousness [could be reguired]
if the continued detention bec[omes] unreasonable or
unjustified.” Jd' at 532 "(Kennedy, I., concurring).
Hechavarria contends. that the Due Process Clause
mandates a bright-line rule prohibiting § 1226{c) detention

" for more than six months without a bond hearing.7
Doclet Item 27 at 20-24. The government concedes
that due process prohibits indefinite detention without
a hearing under § 1226(c), but it contends that the
reasoniableness of detention should be assessed on a case-
by-case basis, focused on whether detention continues to
serve ity purported immigration purpose of preventing
flight and protecting the public by preventing the
commission of further crimies, Docket item 29 at 2.

*6  “ Due process is flexible,” ... and it “calls for
such procedural protections as the particular situation
démands.” 7 Jemnings v. Rodriguez, 138 S. Ct. 830, 852

(2018) (quoting Morrissey v. Brewer, 408 1.5, 471, 481
(1972)). In the words of Justice Frankfurter, due process

is not 2 technical conceplion
with -a fixed content unrelated to
time, place and circumstances,..,
Due process is not a mechanical
instrument. Tt is not a vardstick. It
18 & process. It is a delicate process
of adjustment inescapably involving
the exercise of judgment by those
whom the Constitution entrusted
with the unfolding of the process.

Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U8,
123, 162-163 (1951) (Frank[urter, 1., concurring). In light
of these principles and the Supreme Cowrt’s decision
in Jennings, this Courl has serions doubt that the
clause imposes a six-month brighs-line rule for § 1226(c)
detention. ¥ But i‘egardlcss of whether the petitioner’s
bright-tine approach or the government'’s case-by-case
analysis applies, the five-year detention here is sintply too

. 8
long to survive due process scrutiny.”

Demore’s assumptions regarding the typical § 1226(¢)
detention timeframes are blown away by the length of time

" that the government has detained Hechavarria without an

opportunity to be heard. See 538 US. at 529. Far from
the four-month average period contemplated in Demore
for individuals who have appealed their removal decisions,
Hechavarria has been delained for more than five years
and counting—imore than fiftecn times the average period
contemplated in Demore. See id. Y {ndeed, the fength of
Hechavarria’s detention without a hearing is substantiafly
longer than the prolonged § 1226(c) detention in séveral
recent cases where district courts have found {hat. due
process demands a bond hearing, See Cabral v. Decker,
2018 WL 4521199, at *5 (S.D.NY, Sept. 21, 2018) (over
seven months — nine months at next court date). Mise
v. Sessions, 2018 WL 4466052, at *4 (D. Minn. Sept. 18,
2018) (over fourteen months); Thonwis C. A, v. Green, 2018
WL 4110941, at *$ (D.NLJ. Aug. 29, 2018) (approximately
fifteen months); Fallejfo v. Decker, 2018 WL 3738947,
at *4 (S.D.NY. August 7, 2018) (length of time since
petitioner’s last Lorg hearing—"almost seventeén months
—i8, to put it mildly, significant™); KA. v. Green, 2018
WL 3742631, at *4 (D.N.J. Aug. 7, 2018) (approximately
nineteen months); Hernandez v. Decker, 2018 WL 3579108
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at *5 (S.OUNVY. July 25, 2018), (nine months); Sajous v.
Decker, 2018 WIL 2357266, at *13 (S.DNY. May .23,
2018) {over eight months). See alse Chavez-Alversz v
Wearden York Cry, Prison, 783 F .3d 469, 477 (3d Cir, 2015)
(nine-month § 1226(c) detention without bond learing
“strain{s] any common-sense definition of a limited or

brief civil detention”™), abrogated in part and on other

grownds by Jermings, 138 8. Ct. at 847, Muse, supra, at
*4 (*As detention continues past a year, courts become
extremely wary of permitting continued custody absent a
bond hearing”). ‘

*7 The government contends that § 1226(c) detention
without a hearing survives due-process scruliny whenever
a criminal alien chooses to request a stay of removal
and thus litigate through ongoing appellate proceedings.
Docket Ttem 29 at 21. And a. close redding of Demore
suggests that the government may reasonably detain
an immigrant under § 1226(c) without a heating for
- & somewhat longer period if the immigrant chooses to
appeal. See Demore, 538 U.S. at 5329 (differeatiating
between average lengths of detention among detainees
who have appealed decisions 1o the BIA and. those who
have not); see alfso Manley v. Delmonte, 2018 WL 2155890,
at *2(W.D.IN. Y May 10, 2018) (vight of appeal “may [not
necessarily] be exercised without consequence™). Even so,
as this Court has noted above, the four-month average
period considered in Demore for those detainees who
appealed their decisionsto the BIA is far shorter than the
period of time that Flechavarria has been detained.

Furthermore, the government does not contend that
Hechavarria has “filed frivolous appeals in order to delay
[his] deportation,” Demore, 538 UK. at 530 n.14; or has
otherwise “substantially prolonged his stay by abusing the
processes provided to him,” Hechavarria v. Sessions, 891
F.3d 49, 56 1.6 (2d Cir. 2018) (quoting Nken v. Holder,

556.U.8. 418, 436 (2009) ).'" On the contrary, both the
record and a review of Hechavarria’s merits proceedings
suggest that the delay in his deportation proceedings
results largely from recent Supreme Court decisions that
increase his appeal’s likelthood of success and the time that

it took the Court to decide those cases, '* To the extent
Hechavairia has taken advantage of the opportonities
for administrative and judicial review of legitimate claims
in his. underlying proceedings, the appeals procedures
provided by Congress are to blame for the length of his
appeals.

B. Nature of Procedural Reguirements Due to
Hechavarria
Finally, this Court rejects the government’s contentioh
that Hechavartia’s Joseph hearing and the other minimal
process he has been provided satisfies his procedural due
process rights.

“fldentification of the specific dictates of due process
generally requires consideration of three distinet factors,”
Muatthews v. Eldridge, 424 1.8, 319, 335 (1976), “(A)
the privaie interest affected; (B) the risk of erroneous
deprivation of that interest through the procedures used;
and (C) the povernmental interest at stake,” Nelson
v. Colorado, 137 5. CL 1249, 1255 (2017). Here, that
analysis leads to the conclusion that Hechavarria must
be released unless the government demonstrates by clear
and convincing evidence that his continued detention is
necessary to serve a compelling regulatory purpose.

Hechavairia’s private interesis in his freedom and his
life deserve great “‘weight and gravity,” Addingion
Texaos, 441 V.S, 418, 427 (1979). Hechavarria has an

‘obvious interest in his “[fjreedom from imprisonment—

from government custody, detention, or other forms of
physical restraint.” Zadvydas v. Davis, 533 1.5, 678, 690
{2001). The government contends that in immigration
detention cases such as this one, this interest is less
weighty than other instances of imprisonment because the
detainee “may voluntarily end removal proceedings and
the immigration detention incident (o them.” Docket Item
29 a1 27. But, as noted abovs, the record supports serious
and legitimate concerns that Hechavarria’s life-sustaining
medical services are unavailable in Jamaica. Docket Jtem
1-1 -at 38-39, 43; note 11, supra. Therefore, at least in

‘Hechavarrias case, the decision that the government

would force Hechavarria to make---whether to voluntarily
end removal proceedings—s not one simply between
detention in the United States-and liberty somewhere else,
but potentially between detention here and serious illness
or dedth there, The record thus implicates Hechavarria’s
interest in his own life, another interest at the heart of
the Due Process Clause. See Cruzan v. Dir., Mo. Dept. of
Health, 497 U8, 261, 281 {1990) {“It cannot be disputed
that the IDue Process Clause protects an interest in life™).

*8 The government asserts that its interest also is
strong. It contends that it has a regulatory interest in
Hechavarria’s detention pending removal based on his
serious criminal history and risk of flight, Docket Item
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29 at 19. This Court agrees that both of these interests
may well be “legitimate and compelling.” United States v.
Salerno, 481 U.8. 739, 752 (1987). But those are the very
interests that would be addressed at a detention hearing,
So the governmen’s continued assertion that Hechavarria
must be detained because helds dangerous, see, e.g., Docket
ftem 29 at 2, 19-20, 26, simply begs the question and
suggesls exactly why a hearing is necessary.

Moreover, given that the statute precludes any pre- or
post-deprivation procedure to challenge the government’s
assumption that an immigrant is a danger to the
community or a flight visk, it presents a significant
risk. of erronecously depriving Hechavarria of life and
iberty interests. The proceedings that the government
argues support Hechavarria’s due process, such as a

Joseph hearing, have no relation to the government's

purported - regulatory interests in delaining him. Al
a Joseph hearing, a “detainee may avoid mandatory
detention by demonstrating that he is not an alien, was
not convicted of the predicate crime, or that the [DHS] is
otherwise substantially unlikely to establish that he is in
fact subject to mandatory detention.” Demore, 538 118, al
514 n.3. In other words, at 4 Joseph hiearing, the § 1226(c)
detainee has the burden of proving that he should not
be a § 1226(c) detainee, and the government’s regulatory
purposes in detention itself--for example risk of flight
or dangerousness—are irrelevanf. Given the length of
Hechavarria’s detention, that is simply not good enough.

In consideting and balancing the three factors noted
above, this Court finds little difference between
Hechavarria’s detention and other instances where the
-goverament secks the civil detention of an individual
to cffectuate a regulatory purpose. In those cases, due
process tequites the government to demonstrate by
clear and convineing evidence that detention serves a
compelling interest. See Foucha v. Lowisiana, 504 U.S.
©7h, B1.83 (1992); Addington, 441 U.S. at 432-433. That
standard applies cqually here. See Darke v. Sessions,
2018 WL 5095671, at *6 (S.DN. Y Oct. 19, 20i8);
(“government must bear the [bond hearing] burden by
clear and convincing evidence™); Linares v. Decker, 2018
WL 5023946, at *5 (S.DNY. Oct. 17, 2018) (“as a matier
of due process, the Govermment must prove by clear-
and-convincing evidence that an alien poses a risk of
flight or a danger to the community before he or she
may be detained under Section 1226(a)”); Hernandez v,
Decker, 2018 WL 3579108, at *11 (S.10.N,Y. July 25, 2018)

{“due process requites that the Government demonstrate
dangerousness or risk of flight by a clear and convincing
standard™); Sajons v. Decker, 2018 WL 2357266, at *12
(S:D.NY. May 23, 2018) (“the Government must justify
[§ 1220(c} detaines’s] continued deleniion by proving
by clear and convincing evidence that he is a flight
risk or danger to the community™); see also Manley v.
Delmonte, 2018 WL 2155890, at *2 (W.DN. ¥ Muay
10, 2018) (deciding case without reaching due process
question when Immigration Judge “applied the clear-and-
convincing-evidence. standard™). Cf. Singh v, Holder, 638
F.Ad 1196, 1205 (9th Cir. 2011) (Felear and convincing
evidence standard of proof applies in [§ 1226(a) ] bond
hearings™). '

*When the Governirient deals with deportable aliens, the
Due Process Clause does not require it to employ the
least burdensome means to-accomplish its goal,” Demare,
538 U.5. at 528. But the clear and convincing standard
applies “when the individual interests at stake in a ..
proceeding are both ‘particularly important’ and ‘more
substantial than mere loss of money,” ” which is the
case here. Switosky v. Kramer, 455 U8, 745, 756 (1982)
(quoting Addington, 441 U.8. at 424). Thus, the clear
and convineing evidence standard “adequately conveys to
the factfinder the level of subjective certainty about his
factual conclusions necessary to satisfy due process.” Jd
al 769; see also Woodby v. Inmmigration and Naturalization
Serv.; 385 VLS, 276, 285 (1966) (“clear, unequivocal,
and convineing evidence” standard applies in deportation
proceedings).

*9 Because Hechavarria’s § 1226(c) detention has been
unreasonably prolonged, and becavse § 1226(c) does
not require the government to demonstrate by clear
and convincing cvidence that his detention necessarily
serves a coimpelling regulatory purpose, the statute
is unconstitutional as applied to him. His continued
detention violales the Due Process Clause unless the
government demonstrates by clear and convinging
evidence before a neutral decisiommaker that it is

13 14

necessary toserve ™7 a competling regulatory purpose.

For the reasons stated above, Hechavirria's petition. is
GRANTED. Within fourteen calendar days of the date
of this Decision and Order, thie government must release
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Hechavarria from detention unless a neuiral decision-
maker conducts an individualized hearing to determine
whether his continued detention is justified. At any such
hearing, the government has the burden of demonstrating 4 i citafions

by clear and convincing evidence that. Hechavarria’s

continued detention is necessary (o serve a..compéiling Stip Copy, 2018 WL 5776421

S0 ORDERED.

regulalory purpose. 15

Footnotes
1 A Form 1130 is a "Petition for Alien Relative” and may be used by “a citizen or lawful permanent resident of the United
States who needs to establish their {sig] refationship to certain alien relatives to wish fo immigrate to the Uniled States.”
hitps:/iwww.uscis.gov/i-130 i
2 Although the statute refers to the Attorney Generaj, the Homeland Security Act of 2002, Pub. L. No. 107-296, 116 Stat.
2135 (2002), transferred all immigration enforcement and administration functions vested in the Attorney General, with
few exceptions, to the Secretary of Homeland Security. ’
3 8 ULS.C. § 1226(a) provides:; '
On a warrant issued by the Atlorney General, an alien may be arrested and detained pending a decision on whether
the alien is to be removed from the United States. Except as provided in subsection (¢) and pending such decision,
the Attorney General—
(1) may continue to detain the arrested alien; and
{2) may relsase the alien on—
(A) hond of at least $1,600 with security approved by, and confaining conditions prescribed by, the Attorney Generat;
or '
{B) conditional parols, but
(3) may not provide the alien with work authorization {including an 'employment authorized' endorsement or other
approprirate work permit) unless the alien is lawfully admitted for permanent residerice or otherwige would (without
regard to rerhoval proceedings) be provided such authorization. .

4 8 U.8.C. § 1226(4) grants authority to conduct ball hearings for aliens: pending removal decisions “[e]xcept as provided
In subsection {c}.” 8 U.8.C. § 1226(c), captioned “Detention of criminal aliéns,” provides:
(1) Custody

The Attorney General shall take into custody any alien who—
{A) is inadmissible by reason of having committed any offense covered in section 1182(a)2) of this titfe,
{B) is deportable by reason of having committed any offense covered in section 1227 (a)(2)(A)ii), (AN, (B}, (C),
or {3 of this title, '
{C) is deportable undersection 1227{(a)(2)(A}(i) of this litle on the basis of an offense for which the alien has been
sentenceld] to a term of lmpnsonment of at least 1 year, or
(D} is inadmissible under section 1182(a}{3)(B) of this titte or deportable under seciion 1227(2)(4)}B) of this title,
when the alien is released, without regard fo whether the alien is released on parole,-supervised release, or probation,
and without regard to whether the alien may be arrested or imprisoned again for the same offense.
(2) Release
The Attorney General may release an alien descrlbed in paragraph (1) only if the Attorney General decides pursuant
to section 3521 of Title. 18 that release of the alien from custody is necessary to provide pratection to a witness,
a potential witness, a person cooperating with an investigation intc major ctiminal activily, or an immediate family
member or close associate of a withess, potential withess, or person cooperating with such an investigation, and
the alien satisfies the Attorney General thal the alien will not pose a danger to the safety of other persons or of
property and is likely to appear for any scheduled proceeding. A decision relating to such release shall take place in
accordance with a procedure that considers the severity of the offense committed by the alien. ’
5 The Immigration and Naturalizalion Service was an agency of the United States Department of Justice. from 1940 to
2003. |t ceased to exist under that hame in March 2003 when most of its functions were transferred to new entities within
the newly created Department of Homeland Security under the Homeland Security Act of 2002, Pub, L. 107-286, 116
Stat. 2135 {(Nov. 25, 2002).
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6 Aliens who are held under § 1226(c), such as the petititoner, have been convicted of a qualifying felony. See 8 U.8.0. §
1226(c). Thus, the due process accompanying a § 1226(c) detainee's criminal conviction ensutes that a detainee's brief
detention, “is not arbitrary” or “erroneously imposed.” CF, Federal Deposit Ins. Corp, v. Mallen, 486 U.S, 230, 244-245
(1988} (finding of probable cause by independent grand jury is sufficient process to support bank regulator's decision to
suspend bank official from working in bank for 90-day period without separats post-suspension ruling).

7 Hechavarria's argument that due process requires a six-manth bright-line rule relies on Lora v. Shannahan, 8{)4 F.3d
801, 616 (2d Cir. 2015), vacated, 138 S. C1. 1260 (2018). In Lora, to avoid constitutional concerns, the Second Circuit
interpreled § 1226(c) to include an implicit bail hearing requirement within_ six months of detention. In Jennings, the
Supreme Court found that Lora incorrectly interpreted that statute. Jannings, 138 S. Ct. at 846.847.

Lora's reasoning suggests (1) that the length of detention still is a key factor i determining whether § 1226(c) detention

. without an individualized hearing violates due process and {2} that deteniion lasting for six months or less i not likely
to raise due pracess concemns. In that light, Hechavarria argues that what is left of Lora supports @ bright-line six-month
rule and that theve are policy benefits to such a rule, including the fact that it is predictable; fair, and easily administered.
Docket ltem 27 at 22. This Court does not necessarily disagree with those arguments as a matter of policy, but it is not
persuaded that thase policy arguments support the conclusion that a six-month bright-line rule is required by the Due
Process Clause, especially given more recent case law.

8 Many district courts have concluded that the Due Process Clause requires a case-by-case determmat;on of whether a
§ 1226(c) detention requires an individualized hearing. See, e.9., Cabra! v. Decler, 2018 WL 4521199, at "4 (S.D.N. Y
Sept: 21, 2018} (and cases cited therein).

9 The Second Circuit has rejected a substantive due process challenge to the length of a six-ysar detention by an immigrant
detainee who had been denied admission to the United States. Sanusiv, /.N. S., 100 Fed Appx. 49, 51 {2d Cir. 2004} (citing
Doherty v. Thombu.'gh 943 F.2d 204,211 (2d Cir. 1091) ). But questions about “the-point at which detention in a particular
case might become excassively prolonged, and therefore punifive, in relation to Congress' regulatory goal,” United States
v. Saferno, 481 U.8. 739, 747 n.4 (1987), differ from a detaihee’s procedural due process right to an individualized
hearing. See Doherty, 943 F 2d at 211 (length of detention not unreasonable whete "consistent administrative and judicial
tindings that {detainee] presents an exceptionally poor bail risk support the continuing decision to detain him”). )

10 Additionally, is unclear whether Demore even contemplated cases, such as this ohe, where a court of appeals has stayed
removal pending judicial review of a BIA decision. In Demore, the Court-statistically analyzed cases where aliens are
detaingd pirsuant to § 1226(c), dividing them into cases where the alien appealed the decision to the BIA {15% of cases),
completed in four months on average, and those that are not appsaled to the BIA (85% of cases), completed in 47 days
on average. Demore v. Kim, 538 US. 510, 529 (2003). Depending on whether-the Court inctuded appeals to the ciroult
courts when il discussed the cases where an allen appeals the decislon of an Immigration Judge to the BIA, this case
may be outside the one hundred percent of cases analyzed in Demore.

11 At oral argument, the government suggestad that Hechavairla has the power to free himself from detention simply by
agregingto be deported to his native Jamaica. But given Jamaica's warning that it may ot have medical services capable
of keeping Hechavarria alive, Docket item 1-1 at 43, that suggestion is disingenuous, if riot mean-spirited.

12 The stay issued by the Second Circuit demonstrates that Hechavarria's appeat is far from frivolous and may well have

. merit, Order Staying Appeal, Hechavarria v. Lyneh, No. 15:3331 (2d Cir. 2016), ECF No. 55, _

13 Whether detention is necessary to serve a compelling regulatory purpose reguires consideration of whether a less

restrictive altemative to detention, such as release on bondin an amount that the petitioner can reasonably afford, would
-also address those purposes.

14 Whether § 1226(a} {or another statute) provides the authority to conduct the bond hearing that due process requires is
a matter of statutory interpretation that the Immigration Judge should have the first opportunity to address.

1h Detention under § 1226(c} is designed to setve the government’s regulatory purposes of minimizing risks of flight and
danger to the community. Demore, 538 U.S, at 518-21. These -are compelling regulatory purposes. Saleémo, 481 U.S.
at 752,

End of Document : © 2019 Thomson Reuters. No claim to original 1.8, Government Works,
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MEMORANDUM
A. Richard Caputo, United States District Judge

*1 Presently before me is the Petition for Writ of Habeas
Corpus.under 28 U.S.C. § 2241 (Doc. 1) filed by Petitioner
Saul Destine (“Petitioner’), For the reasons that Tollow,
the petition will be granted insofar as Petitioner seels an
individualized bond heating,

L -Background

Petitioner is a citizen and national of Hait. (See Doc.
4, Ex. “17, 3). On October 30, 2016, Petitioner applied
for admission itito the United States from Mexico via
the Calexico Pedestrian Port of Entry. (See i at 2-3).
Petitjoner was charged as inadmissible becavse he did not
have valid entry documents, {(See.id. at 3).

On or about December 29, 2016, immigration officials
charged Petitioner with a violation of § 212(a}(T(AXH)
(1) of the Immigration and Nationality Act (“INA™), 8
US.C§ B2 TAXAXD). (See il at Ex. 27, 1). That
charge was sustained on February 1, 2017, (See id.).

On June 20, 2017, the Immigration Judge denied
‘Petitioner’s applications for asylum and withholding of
“remioval-and ordered Petitioner removed from the United

States. (See id. at Ex. “3”, 5). Petitioner reserved his appeal
and on July 7, 2017, he filed an appeal with the Board of
Emmigration Appeals (“BIA”). (See id. ai Ex. *4”, 1),

On August 1, 2017, Petitioner filed for relief pursuant to
28 LLS.C. § 2241, (See Doc. 1, generally ). Specifically,
Petitioner contends that his continued detention is
unconstitutional and that he should cither be released
or an individualized bond hearing should be ordered.
(See Doc. 1, generally ), The Government disputes that
Petitioner is entitled to relief, (See Doc. 4, generally ). The
§ 2241 petition is now ripe for dispesition,

Ii. Legal Standard

Under 28 U.5.C. § 2241(¢), habeas rclief may be extended

to a prisoner only when he “is in custody in violation of the
Constitution or Jaws or treaties of the United States.” 28
US.C§ 2241{c)3). A federal court-has jurisdiction over
such a petition if the petitioner is “in custody” and the
custody is allegedly “in violation of the Constitution or
laws or treatics of the United States.” 28 11.8.C. § 2241(c)
(3% Muleng v. Cook, 490 U.S. 488, 490, 109 8.CL. 1923, 104
L.Ed, 2d 540 (1989). As Petitioner is currently detained
within this Court’s jurisdictions, by a custodian within
the Court’s jurisdiction, and asserts that his continued
detention violates due process, this Court has jurisdiction
over his claims. Spercer v, Kenma, 523 U8, 1,7, 118 5.Cx.

978, 140 L.Ed. 24 43 (1998); Braden v. 30ih Judicial Circuit

Cowrr, 410 1.5, 484, 494-95, 500, 93 §.Ct, 1123, 35 L.Bd.
2d 443 (1973); see also Zadvydas v, Davis, 533 U.8, 678,
699, 121 5.Ct. 2491, 150 L.Bd. 2d 6533.¢2001),

111, Discussion

Petitioner is presently detained as an “arriving alien”
pursuant to 8 LULS.C. § 1225(b). See also 8 CFR, §1.2
(“Arriving alien means an applicant for admission coming
or atlempting to come into the United States at 4 ports
of-entry, or an alien seeking transit through the United
States at a port-of-entry, ...”). Section 1223(a)() provides
that “[aln alien present in the United States who has not
been admitted or who arrives-inthe United States ... shall
be deemed for purposes of this chapter an applicant for .
admission.” 8 U.S.C. § 122(a)(l). The Supreme Court

recently explained that “applicants for admission fall in to

one of two categories, those covered by § 1225(b)(1) and
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those covered by § 1225(b)(2)." Jennings v. Rodrigues, — -

U.S, ——, 138 S.C1. 830, 837, 200 L.Bd. 2d 122 (2018).
“Section 1225{(b)}) applies to aliens initially determined
1o be inadmissible due to fraud, misrepresentation, or lack
of valid documentation. Section 1225(b)(1) also applies (o
certain other aliens designated by the Attorney General
in his discretion. Section 1225(b)2) is broader, It serves
as a catchall provision that applies to all applicants
for admission not covered by § 1225(b){1) (with specific
exceptions not relevani here).” Fd {(internal citations
omitted). The Jennings Court went on:

*2 Both § 1225(b)(1) and § 1225(b)(2) authorize the
detenttion of certain aliens, Aliens covered by § 1225(b)
(1) are normally ordered removed “without further
hearing or review” pursuant to an expedited removal
process. § 122'5(11)(1)(A)(i}.. But if a § 1225(b)(1) alien
“indicates cither an intention to apply for asylum ... or
a fear of persecution,” then that.alien is referred for an
asylum interview. § 1225(b)(1)(A)GD). I an immigration
officer determines after that imterview that the alien
has a credible fear of persecution, “the alien shalf be
detained for further consideration of the application
for asylum.™ § 1223(0)(1(B){iD). Aliens who are instead
covered by § 1225(b)(2) are detained pursuant. 1o
a different process. Those aliens “shall be detained
for a [removal] proceeding” if an immigration officer
“determines that [they are] not clearly and beyond
a doubt entitled to be admitted” into the country. §
1225(b)2)0A).

d.

Insofar as Petitiotier argues that he is statutorily entitled
to a periodic bond hearing under § 1225(b), the Jennings
Court rejected that reading of the statute:

As noted, § 1225(b) applies primarily to aliens seeking
entry into the United States (“applicants for admission”
in the language of the statute). Section 1225(5) divides
these applicantsinto two categories: First, certain aliens
claiming a credible fear of persecution under § 1225(b)
{1 “shall be detained for further consideration of the
application for asylum.” § 1225(1))(1')(_}3.)65). Second,
aliens falling within the scope of § 1225(b)(2) “shall be
detained for a [removal] proceeding.” § 1225(b)2HA).

Read most naturally, §8 1225(b)(1) and (b)}2) thus
mandate detention of applicants for admission until
certain proceedings have concluded. Section 1225(b)(1)

aliens are detained for “further consideration of the
application for asylum,” and § 1225(b)(2) aliens are in
turn detained for “[removal] proceeding[s].” Once those
proceedings end, detention under § 1225(b) must end as
well. Until that poing, however, nothing in the statutory
text imposes any -lmit on the length of detention. And
neither § 1225(b)(1) nor § 1225(b)(2) says anything
whaisoever about bond hearings.

{d, at 842, Accordingly, the Court concluded that both §§
1225(0)1) and (b)X2) “mandate detention until a certain
point and authorize release prior to that point only under
limited circumstances. As a result, neither provision can
reasonably be read to limit detention to six months.” fd.
at 844. In view of Jemnings, 10 the extent that Petitioner
claims he is statutorily entitled to a periodic bond hearing
based on the Third. Circuit’s decisions in Diop v, JCE/
Homelond Sec., 656 F.36 221, 232,234 (3d Cir. 2011) and
Chavez-Alvarez v. Warden York Cntp. Prison, 783 ¥.3d
469, 473 (3d Cir. 201 5), that claim fails. See, e.g., Theophile
v. Doll, No. 1:17-cv-2404 (MLID. Pa. May 13, 2018) (Kaue,
1), ECF No. 13; see alse Qtis V. v. Green, No, 18-742, 2018

WL 3302997, at *3 (ID.N.], July 5, 2018). ]

Jennings, however, did not reach the merits of the
constitutional challenge before it. See Jennings, 138 S.Ct,
at 851 (“Because the Court of Appeals erroneously
concluded that periodic bond hearings are requited
under the immigration provisions at issue here, it
had no occasion. 1o consider respondents' constitutional
arguments on their merits. ... [W]e remand the case to the
Court of Appeals to consider them in the first instance.”);
see also Otis V., 2018 W1, 3302997, at *6 (“The Supreme
Court left open, however, the possibility of a successful
as applied constitutional challenge to the statute on am
individual case by case basis....”).

*3 The United States District Court for the District of
New Jersey’s recent decision in Otis V. details the due
process rights of a § 1225(b) detainee:

To the extent that Petitioner asserts a constitutional
claim for relief [from detention under § 1225(b) ), such
a-claim would be affected by his status as an applicant
for adzlliSSioxl rather that an alienr who has previously
entered the country, See, e.g., Maldonado v. Macias, 150
F.Supp.3d 788, 798-800 (W.D. Tex, 2015). Pefitioner’s
statu$ as an applicant For admission affects his right
to Due Process because applicants for admission are
subject to the “entry fiction” which provides that, for
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legal and constitutional purposes, an alien stopped at
the border is considered to remain at the border even
if he is paroled into the country, and is treated as such
for the purpose of determining his rights to relief, Jd;
see gise Kay[, 94 F.Supp.2d at 554] (describing the
“entry fiction”). The distinction is not one without a
difference, as the Supreme Court in Zadvydas observed
that it “is well established that certain constitutional
protections available to persons inside the United States
are unavatlable to aliens outside of our geographic
borders,” and that “once an alien [for legal purposes]
enters the country, the legal cirenmstance changes,
for the ue Process Clause applies to all ‘persons’
within the United Stales, including aliens, whether
their presence here is lawful, unlawful, temporary or
permanent.” 533 U.8. at 693, 121 8.Ct. 2491. The
Court has likewise suggested that even for those aliens
found within the United States, “the Due Process

Clause does not require [the Govermment) to employ’

the feast burdensome means to accomplish [the removal
of those aliens].” Demore v Kim, 538 U.S, 510, 523,
123 8.Ct. 1708, 155 LI, 2d 724 (2003). Indeed, “the
Supreme Courl has made clear that inadmissible dliens
are entitled Lo less due process than are resident aliens.”
Maldonado, 150 F.8upp.3d at 799 (citing Demore, 538
LS. at 547, 123 8.Ct 1708 (O'Connor, 1., concurring) ):
Indeed, as Zadvydas explained, an alien’s treatment “as
if stopped at the border” has historically been held
sufficient to justify lengthy and seemingly interminable
detention. 533 U.8. at 692-93, 121 8.Ct. 2491 (citing
Shaughnessy v. United States ex rel, Mezel, 345 U8
206, 212, 73 8.Ct. 625, 97 L.Ed. 956 (1953} ). By all
appearances, then, Petitioner, as an alien deemed an
applicant for admission who is legally treated as. if
stopped at the border is entitled to something less than
the full panoply of rights usually conferred by the Due
Process Clause. Cf Rosales-Garcia v. Holland, 322 F.3d

386, 412 (6th Cir. 2003) (en banc) (holding that at least.

the substantive portion of the Due Process Clause must
apply to even those aliens at the border as to hold
otherwise would permit the Government to “torture or
sunmmmarily execute them” which would amount to an
absurd proposition). '

Thus, although Petitioner is likely not entitled to

all the righis Due Process would provide an alien

considered [to bej within this country, he has at least
some entitiement to proper procedures. The question
that arises, then, is whether mandatory detention ad
infinitum comports with that entitlement. On this issue,

however, neither the Supreme Court nor the Third
Circuit has provided clear guidance.

Il (alterations in original).

*4 Oris V. is consistent with the weight of authority
from this District finding that § 1225(b) detainees “enjoy
the samé Dbasic die process right afforded to many
other classes of detained aliens; that is, the right to an
individualized bond determination once the length of their
removal detention has become unreasonable.” Shire v.
Decler, No, 17-1984, 2018 WL 509740, at *4 (M.D. Pa,
January 23, 20183 (Rambo, L); see also Barthelemy v. Doll,
No. 17-1508, 2018 WL 1008408, at *3 (M.D. Pa. Feb. 22,
2018) (Munley, 1.); dhmed v. Lowe, No. 16-2082, 2017 WL
2374078, at #*4-5 (M.12, Pa, May 31, 2017) (Mariani, 1.);
Ahad v, Lowe, 235 F.8upp.3d 676, 678 (M.ID. Pa. 2017)
(Kane, 1.Y; Bautista v, Sabol, 862 F.Supp.2d 375, 381-82
(M.ID. Pa. 2012) (Caputo, 1.).

Thus, the question is whether Petitioner’s continued
detention has “become so unduly prolonged that it renders
§ 1225(b) unconstitutional as applied to im?” Gtis V.,
2018 WL 3302997, at *7. To answer that question, the Ofig
V. court reasoned:

Although the Third Circuit’s ultimate rulings in
Diop and  Chaves-Alvasez have been abrogated by
Jennings, and those two cases are no longer binding
upon this Court, it does not follow that-those two
cases should be ignored. The constitutional reasoning
that underlay the Third Circuit’s invocation of the
constitutional avoidance canon still provides some
persuasive guidance to how this Court should address
§ 1226(c) claims. Specifically, the Court accepts that
the “constitutionality of [detention pursuani to §
1226(c) without a bond hearing] is a function of
the length of the detention [and t]he constitutional
case for continued detention without inquiry into
its necessity becomes more and more suspect as
detention continues past [certain] thresholds.” Chavez-
Alvarez, 783 F.3d at 414 {quoting Diop, 656 F.3d at
232, 234). “This Court likewise is mindful that “any
delermination on reasonableness {111ltét be] highly fact
specific” and that “at a certain point—which may
differ case by casef ]—the burden to an alien’s liberty
ocutweighs” the Government’s interest in. detention
without bond,” id at 474-75, and that detention
which is so unreascnable as to amount to an
arbitrary depiivation of liberty cannot comport with
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the requiréments of the Due Process Clause. Id. at
474; see also Demore, 538 'U.S. ar 432, 123 8.Ct. 1513

(Kennedy, J., concurring). Because, however, Jenmings

foreclosed the constitutional avoidance basis provided
by the Third Circnit in its determination that detention
will normally become suspect between six months
and a year, and because Jennings leaves open only
the question of whether § 1226(c) is unconstitutional

as applied to the petitioner, it is insufficient that

Petitioner’s detention has merely become suspéct by
reaching this six month to a year threshold, in order for
Petitioner to be entitled to release he must show that his
ongoing detention is so unreasonable or arbitrary that
it has actually violated his rights under the Due Process
Clause. If Petifioner’s detention has not become 50
unreasonableor arbitrary that continued application of
the statute is unconstitutional as applied Lo Pelitioner, §
1226(c) authorizes his continued detention until 4 final
order of removal is entered and Petitioner would not be
entitled to relicf. Jennings, 138 8.Ct. at 846-47.

In prior cases which have applied a now-abrogated
implied reasonablencss limitation o § 1225(h)
detainees, this Court and others in ihis Dislrict
frequently found that detention for just over a
vear was, given the lesser Due Process protections
applicable to applicants for admission, insufficient
to" render continued detention so suspect as to
require a bond hedung As this Court las pxewously
delermined that detentmn of just over a vear is
normally insufficient. to render detention under §
1225(b) constitutionally suspect, it necessarily follows
that detention for a similar period of time cannot be so

Footnotes

‘Petitioner’

prolonged and unreasonable as 1o actuaily render the
statute unconstitutional as-applied to Petitioner absent
egregious factual circumstances not present in this case.

*§ Jd. at *§.

In contrast to the petitioner in Osis V., Petitioner in the
matter sub judice has been detained for- twenty-one (21)
months at present. Nothing has been filed of record in this
case in the past year, Moreover, while the parties have not
provided any information regarding the status or outcome
5 BIA appeal, he appears to be scheduled for a
hearing before an Immigration Judge next month. Thus,
on these facts, Petitioner has shown that anindividualized
bond hearing is warranted. Seé, e.g., Ahmed, 2017 WL
2374078, at *5 (Iwenty-seven (27) months unreasonable);
Shire, 2018 WL 17-1984; at *4 (twenty-five (25) months
unreasonable); Ahad, 235 T.Supp.3d at 688 (twenty (20)
months unreasonable).

1V. Conclusien.

For the above stated reasons, the § 2241 petition will be
granted in part insofar as it seeks an individualized bond
hearing before an Immigration Fudge.

An appropriate order follows.

All Citations

Slip Copy, 2018 WL 3584695

1 . Diop and Chavez-Alvarsz hoth concluded that 8 U.5.C. § 1226(c), which applies only to criminal aliens who have already
effected an entry into the United States, was subject to anh implicit reasonable time limitation. Jehhings réjected reading
both §§ 1225(b} and 1226(c) as subject to such an implicit imitation. See Ofis V, 2018 WL 3302007, at *6 (Diop and
Chavez-Alvarez abrogated by Jennings ); see also Coelio-Udiel v. Dofl, No, 17-1414, 2018 WL, 21088720, at *3 (M.D,

Pa, May 14, 2018).
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OPINION AND ORDER
ALISON I: NATHAN, United States District Judge

*1 The present case, initiated by the filing of a petition
tor habeas corpus under 28 U.8.C. § 2241, concerns the
question recently left open by the Supreme Court in
Jennings v. Rodriguez, 138 8. Ct. 830 (2018): whether
prolonged mandatory detention of an alien under 8 U.S.C.
§ 1226(c), without access to a bond hearing, violates the
Due Process Clause of the Fifth. Amendment. Currently
before this Court is the Petitioner’s motion for preliminary
infunction seeking an order that the Petitioner, who
has been detained for over eight months, be given an
individualized bond hearing. For the reasons that follow,
the Court will grant the Petitioner’s motion and order that
he receive an individualized bond hearing, thus resolving
thig case with respect to the individual Petitioner.

I. Background

. A. Statutory Framework—§ 1226(c)
Under federal immigration law, the Department of
Homeland. Security is authorized to arrest and initially
detain an alien who has entered the United States but
is believed 1o be removable. § U.S.C. § 1226(a); Lora »
Shanihan, 804 F.3d 601, 608-09 (2d Cir. 201 3), vacated 138
8. Ct. 1260 (2018). The- alien may be detained “pending
a decision on whether the alien is to be removed,” or
federal officials may choose Lo release the alien on bond
ar. conditional parole. 8 US.C § 1226(a)(1)-(2). Bven
if officials decide to detain the alien, “an [immigralion
judge] can ordinarily conduct a bail hearing to decide

“whether the alien should be released or imprisoned while

proceedings are pending.” Lora, 804 ¥.3d at 608. Under
§ 1226(c), however, certain classes of aliens ate subject
to mandatory detention and may not, under the statute,
be released on bond. Jemnings v, Rodriguez, 138 5. Ct,
8§30, 837-38 (2018). Broadly speaking, aliens subject to
mandatory detention inchude those who have committed
certain “crimes involving moral turpitude” as defined
by statute, controlled substance offenses, aggx‘avated
felonies, fircarm offenses, or terrorist activities. See 8
US.C, § 1226} 1A)-(D). An ulien who is detained
pursuant to § 1226(c) may seck discretionary release from
the Head of the Department of Homeland Security if
he is a witness, a potential witness, a cooperator, or an
immediate family member or close associate of someone
who is acting as a witness, potential witness, or cooperator
in an investigation into major criminal activity, fd §
1226(c)(2). No other category of discretionary release
exists under the statute.

B.J udicial Interpretation of § 1226{c)

' 1. Lora

1n 2015, the Second Circuit decided Lova v. Shanahan, 804
F.3d-60F (2d Cir.-2015), which held that “in order to avoid
the constitutional concerns raised by indefinite detention,
an immigrant.detained pursuant to section 1226{c) must
be afforded a bail hearing before an immigration judge
within six months of his-or her detention.” Kl at 616,
In deciding the case, the Second Cirouit relied primarily
on two Supreme Courl cases related to the detention of
aliens. The first, Zadvydas v, Davis, 533 U.S. 678 (2001),
applied the canon of constitutional avoidance and held
that aliens-who had been ordered removed, but for whom
“removal is no fonger reasonably foreseeable” could not
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be detained. ld at 699, The Second Circuit i Lora
interpreted Zudvydas as “the Supreme Court signalling]
its concerns about the constitutionality of a statutory
scheme thal ostensibly authorized irdefinite detention of
non-citizens.” 804 F.3d at 613, The sccond case Lora

relied on, Demore v. Kim, 538 1.8, 510 (2003), upheld

- the constitutionality of § 1226(cY's mandatory detention,
~concluding that Congress "may require that [removable
aliens detained under § 1226(c) | be detained f{or the brief
period necessary for their removal proceedings.” 7. at
313, The Lora decision described the Supreme Court’s

decision in Demore as “emphasiz]ing] that, for detention

under the statute to be reasonable, it must be for a brief
period of time.” 804 F.3d at 614. The Second Cireuit found
further support for its conclusion in Justice Kennedy's
concurrence in Demore, in which he reasoned that “[w]ere
there 1o be an unreasonable delay by the INS in pursuing
and completing deportation proceedings, it could become
necessary then to inquire whether the deétention is not
to facilitate deportation, or protect against risk of flight
or.dangerousness, but to incarcerate for other reasons.”
Id. {alteration in original) {quoling Demore, 538 U8, at
532-33 (Kennedy, J., concurring) ). The Second Circuit
conclnded that Zadvydas and Demnore, taken together,
“clearly establish that mandatory detention under section
1226(c) is. permissible, but that there must be some
procedural safeguard in place for immigrants detained for
months without a heaving.” fd As a result, the Second
Cireuit emploved the canon of constitutional avoidance to
read “an implicit temporal limitation” in the statute, Id

*2 Having concluded that some temporal limitation on

mandatory detention was constitutionally necessary, the
Second Circuit further held that the appropriate limitation
to read into the statute was six months, Jd at 614-15.
The Second Circuit found support for this conclusion
in Zadvydas and Demore, reasoning that those cases
“suggest that the preferred approach for avoiding due
process concerns in this area is to.establish a presumptively
reasonable six-month period of detention.” Id. at 615,
Specifically, in Zadvydas, “the Court held that six months
was a ‘presumptively reasonable period of detention’ in
a related context.” Jd (quoting Zadvydas, 533 USB. at
700-01). In Demore, “the Court held that section 1226(c)
authorized mandatory detention only for the limited
~ period of [the alien’s| removal proceedings,’ ” which, at the
time of the Supreme Court’s decision, ™ ‘lastfed] roughly
a month and a half in the vast majority of cases in which
[section [226(c) was] invoked, and about five months in

933

R

the minority of cases in which the alien cholse] to appeal.’
? Id (altevations in original) (quoting Demore, 538 1.8,
4t 529-31). In contrast, at the time of the Lora decision in
2018, “a non-citizen detained under section 1226{(c) who
contests his or her removal reglilarly spen{t] many months
and sometimes vears in detention due to the enormous
backlog in immigration proceedings.” Jd. at 605 & n.9.

The Second Circuil further reasoned that a brightline
rule was necessary because of “the pervasive inconsistency
and confusion exhibited by district courts in this Circuit
when asked to apply a reasonableness test on a case-
by-case basis.” 74 at 615. In addition, a six-month rule
was appropriate, according to Lorg, because “endless
months of detention, often caused by nothing more
than bureaucratic backlog, has real-life consequences for
immigrants and their families.” fd at 616. As a resuli, the
Second Circuit concluded that an alien detained pursuant
to § 1226(c) was entitled to a bail hearing after six months
of detention and that the detainee “must be admitted
to bail unless the goveinment establishés by clear and
convineing evidence that the immigrant poses a risk of
flight or a tisk of danger to the community:™ /d.

2. Jennings

From October 2015 through February 2018, Lora
remaitted good law, and Immigration and Customs
Enforcement (“ICE”) officials routinely acquiesced to bail
hearings before an immigration judge within six months
of detention. Decl, of Andrea Saenz, Dkt. No. 14-6, 4
3. On February 27, 2018, the Supreme Court decided
Jennings v. Rodriguez, 138 8. Ct. 830 (2018), in which
it held that the Ninth Circuit had erred in applying
the canon of constitutional avoidance to § 1226(c), as
well as other related provisions of federal immigration
law, because the express language of § 1226{c) can only
mean “that aliens detained under its authority are not
entitled to be released under any circumstances other
thad those expressly recognized by the statute.” Id. at
846. In other words, the only reasonable interpretation
of § 1226(c) “malees clear that detention of aliens within

'[§ 1226(cY's] scope must continue ‘pending a. decision on

whether the alien is to be rethoved from the United
Siates.” ™ Jd, (quoting 8 U.S.C. § 1225(a) ). As a result,
the Ninth Circuit erred when it interpreted § 1226{c)
to confain an implicit six-month limilation on detention
absent a hail hearing, The Supreme Court described
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this interpretation as “textual alchemy” and concluded
that “[e]ven if courts were permitted to fashion 6-month
time limits out of statutory silence, they certainly may
not transmute existing statulory language into its polar
opposite.” I

. In dissent, Justice Breyer, joined by Justices Ginsburg -

and Sotomayor, warned that inferpreting the statute
to foreclose any bond hearing while detained “at the
very least would raise ‘grave doubts’ about the statute’s
constitutionality.” Id at 861 (Brever, .. dissenting).
Specifically, the dissent coticluded that the Constitution’s

“language, its basic purposes, the relevant history, our

tradition, and many of the relevant cases” all support
the conclusion that a statute “that would deny bail
proceedings where detention is prolonged would fikely
mean that the statute violates the Fifth Amendment to]
the Constitation.” Jd. at 869. Insupport of this conclusion,
the dissent. demonstrated that reasonable bail, and the
opportunity for & bail hearing, were considered necessary
in a long line of Supreme Court precedent, the law of
England before the Founding of the United States, and
even in the structure of the U.S. Constitution, See id. at
862-69. The majority opinion in Jennings took no position
on this constitutional analysis, instead simply remanding
the cage to 'the Niyith Cifcnit to address the constitutional
issue in the first instance. fd. at 851 (majority opinion).

¥3 Because the Ninth Circuil’s interpretation of § 1226(c)
had been identical.to the Second Cireuit's in Lora, the
Supreme Cowrt’s decision in Jennings abrogated Lora’s
constitutional avoidance holding, And so, on March 5,
2018, the Supreme Court granted ceytiorari in Lore,
vacaled the Second Circuit’s judgment, and remanded the
casc to the Second Circuit for further consideration. in
light of Jernings. Shanahari v. Lova, 138 8. Ct. 1260 (2018).

On remand,. the Second- Circuit dismissed the case as

mool because the petitioner, Mr. Lota, had been granied

cancellation ol vemoval. Loray. Shanahan, 719 Fed Appx.

79, 80 (2d Cir. 2018). The question, taken up shortly, is
whether this posture requires the Court to treat itself as
bound by Lora’s constitutional analysis.

C. The Petitioner \
Augustin Sajous came 1o the United States from Haiti in
1972 when he was 14 years old. Decl. of Augustin Sajous
(“Sajous Decl.™), Dkt No, 27-2, 1§ L, 3; see¢ aise Decl,
of Matthew Zabbia (“Zabbia Decl.”), Dkt. No. 39, 4-5.
He was admitted as 4 Lawful Permanent Resident. Sajous

Decl. §4 1, 3: Zabbia Decl. § 5. e was trained as an auto
mechanic and worked for 30 vears in that field. Sajous
Decl. 94 4-5. Sajous suffers from schizophrenia, which
was. untreated for many years because he “did not know
that the voices fhe] was hearing were caused by a mental
illness.” Sajous Decl. § 9. During this period of untreated
mental illness, Sajous committed numerous low-level,
non-violent offenses. Decl. of Jesse Rockoft (“Rockoff
Decl.”™), Dkt. No. 27-3, 4 3. Fe was arrested 16 times
between 1994 and 2017. Decl. of Brandon Waterman,
A%, A (“RAP Sheet”), Dkt. No. 37-1. He was convicted
of crimes including aggriavated unlicensed operation of
a motor vehicle, attempted criminal possession of stolen
property, attempted oriminal possession of a controlled
substance, petit larceny, criminal possession of a forged
instrument, attempted forgery, and criminal trespass. See
RAP Sheet. Two of these convictions are refevant to the
present case. F¥irst, on July 6, 20'?_5, Sajous was convicted
of criminal possession of a forged instrument in the third
degree in violation of New York Penal Law § 170.20, for
which he was sentenced to 30 days in jail. RAP Sheet at
20-21. Second, on Atigust 20, 2015, Sajous was convicted
of attempled forgery in the third degree in violation of
New York Penal Law § 170.05, for which he was sentenced
to 30 days in jail. RAP Sheet at 18-19,

On Sepiember 21, 2017, Sajous was arrested by ICE
officials while appearing in court and served with a Notice
to Appear for removal proceedings. Petition, Dkt. No. 13,
9 19. The Notice to Appear charges Sajous as removable
under section 237(a}(2)A)ii) of the Immigration and
Nationality Act as an alien who after admission has
been convicted of two or more érimes involving moral
turpitude, Petition §f 17-19; Zabbia Decl. 9 12; see alse 8
U.S.C§ 12270) (23 AN ICE officials detained Sajous
subject to the mandatory detention provision contained
in 8 US.C. § 1226(c). See Decl. of Brandon Waterman,
Ex. C (“Custody Notice™), Dkt. No. 37-3. Sajous has
remained in JCE custody since his arrest on September 21,
2017, and has been held in the immigration jail at Hudson
County Correctional Facility in New Jersey. Sajous Detl.
12; Zabbia Decl. § 12.

On September 26, 2017, ICE officials filed the Notice to
Appear with the immigration court, which commenced
Sajous’s removal proceedings, Zabbia Decl. 4 13, On
November 13, 2017, Sajous appeared {or his first master

‘calendar hearing before an immigration judge. At that

appearance, he indicated that he was not prepared to
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plead to the Notice to Appear. Zabbia Decl. § 14. The
imumigration judge adjourned the case to December 6,
2017. Zabbia Decl. 4 14.

*4 On November 30, 2017, Sajous filed a motion to

terminate his removal proceedings on the grounds that the
two forgery convictions deseribed above did not qualify
ds crimes involving moral turpitude, Zabbia Decl. § 15.
ICE officials opposed the motion. Zabbia Decl. § 15. On
December 6, 2017, at Sajous’s second master cajendar
hearing, Sajous admitted to the allegations in the Notice
to Appear but denied removability. Zabbia Decl. 4 16. The
immigration judge denied Sajous’s motion to terminate
and found him removable. Zabbia Decl, § 16, A third
master calendar hearing was scheduled for December 27,
2017, at which Sajous could submit applications for relief
from removal. Zabbia Decl. § 16,

On December 6, 2017, following the second master
calendar hearing, Sajous’s counsel submitted a FOIA
request to the U.S. Citizenship and Immigration Services

("USCIS") to obtain a complete copy of Sajous’s -

immigration A-file. Rockoff Decl. § 6. On December 20,
2017, USCIS received the FOIA request. Decl, of Jill
Eggleston (“Eggleston Decl.”), Dkt. No. 41, § 7. That
same day, USCIS determined that the A-file was in the
custody of ICE’s New York branch, and USCIS requested
the A-file from ICE to be processed pursuant to Sajous’s
FOIA request. Eggleston Decl. 4 §. On January 9, 2018,
ICE forwarded the file to USCIS data entry personnel
in New York. Decl. of Michael McFarland (“*McFarland
Decl.”), Dkt. No. 40, 41 4-5. A USCIS contractor received
the file on January 23, 2018. McFarland Pecl. v 5.
However, the A-file was never forwarded from USCIS
personnel in New York to the records processing center
in Missourt and was never sent to Sajous. See Mc¥arland
Decl. ) 5-7. '

On December 27, 2017, Sajous appeared for a third master

calendar hearing before the immigration judge. Zabbia -

Decl. § 17. Sajous’s counsel stated that he could not file
applications for relief at that hearing because ICE had
not yet sent Sajous’s A-file. Zabbia Decl, 17. ICE stated
at the hearing that 2 FOIA request was the appropriate
method for obtaining documents from the A-file. Zabbia
Decl, 9 17. The immigration judge adjourned the case to
February 20, 2018. Zabbia Decl. 117, On January 9, 2018,
ICE provided Sajous’s counsel with certain documents
from a prior removal proceeding that occurred in 2008,

at which an immigration judge ultimately terminated the
removal proceedings without prejudice on ICE’s motion.
Zabbia Decl, 999, 18

On February 20, 2018, Sajous appeared before the
immigration judge without counsel for a fourth master
calendar hearing and Lora bond hearing. Zabbia Decl.
1 19. However, the hearings did not proceed because
although the hearing had been scheduled for the morning,
the hearing notice provided to Sajous and his counsel
stated that the hearing was scheduled for the afternoon
docket. Zabbiz Decl. § 19. The immigration judge
rescheduled the hearings for March 19, 2018. Zabbia Decl.
1 19.

~On March 19, 2018, Sajous and his attorney appeared for

the adjourned fourth master calendar hearing, at which
Sajous’s counsel filed two applications for relief from
removal. Zabbia Decl. § 20. Sajous’s counsel informed
the immigration judge that he had not yet received
the complete copy of Sajous’s A-file pursuant to the
December 6, 2017 FOIA request. Zabbia Dect. §| 20, Over
ICE’s objection, the immigration judge adjourned the case
to May 1, 2018 for a fifth master calendar hearing. Zabbia
Decl, § 20. The immigration judge further concluded that
he could not hold a Lora bond hearing because Sajous
was subject to mandatory detention under § 1226(c), and
Lora had been vacated by the Supreme Court following its
decision in Jennings. Zabbia Decl, 9 20. ‘

Following the March 19, 2018 master calendar hearing,
Sajous’s counsel filed an initial habeas petition with this
Court. Dit. No, 1. On.March 20, 2018, afler learning
that Sajous had filed a habeas petition, ICE Deputy Chief
Counsel Michael McFarland instructed an ICE clerk to
obtain Sajous’s A-file, which ICE knew through electronic

‘records was still located at .USCIS offices in New York,

MeFarland Decl. § 6. On March 22, 2018, an ICE clerk
retrieved the file, and ICE became aware that USCIS
had never delivered the A-file to the records department
in Missouri for FOIA processing. McFarland Decl, § 7.
On March 29, 2018, ICE once again forwarded the A-
file to USCIS data personnel in New York., McFarland
Decl. 4 & Also on March 29, 2018, USCIS personnel
forwarded the file to the records department in Missouri,
The file was received in Missouri on or before April 6,
2018. McFarland Decl, 4 8. USCIS sent the processed A-
file to ICE's FOIA Office on April 16, 2018, Eggleston

Decl. 9.
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*5 On April 5, 2018, Sajous filed an amended petition
with this Court. See Petition. He simultaneously filed a
motion to certify a class of similarly situated plaintiffs,
Dkt No. 14, and shortly therealter filed a motion for
preliminary injunction ordering that he be granted a bond
hearing, Dkt, No. 27. On May 18, 2018, the Court heard
oral avgument in this matter.

11 Legal Standard
“A preliminary injunction is an extraordinary remedy
never awarded as of right.” Winfer v. Nar. Res. Def.
Councif, Inc., 555 U.8. 7, 24 (2008}, A court may issue a
preliminary injunetion only “upon a clear %howing that
the plaintiff is entitled to such relief.” Jd at 22. As a
general matier, a party seeking a preliminary m}uuctmn
must make one of two showings: First, he may “show
that he is likely to succeed on the merits; that he is likely
to suffer irreparable harm in the absence of preliminary
relief, that the balance of equities tips in his favor; and
~that an injunction is in the public interest.” ACLU .
Clapper, 785 F.3d 787, 825 (2d Cir. 2015). Alternatively,
he “may show irreparable harm and cither a likelihood
of success on the merits or ‘sufficiently serious questions
going to the merits to make théem a fair ground for
litigation and a balance of hardships lipping decidedly
toward the party requesting the preliminary relief.” ” fd
(quoting Christian Louhoutin S.A. v. Yves Saint Laurent
Am. Holdings, Ine., 696 ¥.3d 206, 215 {24 Cir. 2012) ).
When a party seeks a preliminary injunction that “will
provide the movant with substantially all the reliel sought
and that relief cannot be undone even if the defendant
prevails ata trial on the mexits,” the movant bears a more
substantial burden and “must show ‘clear’ or ‘substantial’
likelihood of success on the metits and make a ‘strong

showing’ of irreparable harm in addition to showing that

the prelitinary injunction is in the public interest.” New
York ex rel. Schmeiderman v, Actavis PLC, 187 F.3d 638,
650 (2d Cir. 2015) (citations omitted).

IIT. Petitioner Sajeus Is Entitled to a Preliminary
Injunction ' ‘

The Courtconcludes that the Petitioner has demonstrated
that he is entitled to a preliminary injunction. Based
on the circumstances of his case, he has made a clear

and substantial showing that he will, prevail on the

merits.. Additionally, the continued deprivation of his
freedom from detention without due prodess constitutes

irreparable harm. Finally, the balance of equities and
public interest tip decidedly in his favor because the
confinued deprivation of his - liberty - outweighs the
boilerplate suggestion that granting Sajous a hearing
undermines the immigration laws of the United States,

A, Likelihood of Success on the Merits
*6 There is a clear and substantial fikelihood that
the Petitioner will succeed on the merits. In fact, the
Court concludes that the Petitioner does succeed on
the merits in this case. Applying existing case law,
the Court first concludes that under the Due Process
Clause, the seasonability of detention under § 1226(c)

15 an individualized inquiry. Considering the particular

circumstances of this case, the Court next concludes that
it would violate the Petitioner’s right to due process
to continue to detain him without prompt access to
an individualized bond hearing. As a result, Sajous is
substantially likely to succeed (and does, in fact succeed)
on the merits. :

1. Effect of Lova

The first question the Court must answer is whether
the Second Circuit's constitutional analysis in Lora v,
Shanahan, 804 F.3d 601 (2d Cir. 2015), vacated 138
5. Ct. 1260 (2018), remains binding ‘authority that the
Court must follow, Petitioner argues thai Lorg remains
precedential despite the Supreme Court’s grant, vacatur,
and remand of the judgment in that case, relying primarily
on a decision of the D.C. Circuit, See Memo. in Support of
Mot. for Prefim. Injunction (“Support™), Dkt. No, 27-1,
at 7 n.2 (“When the Supreme Court vacates a judgment

of this court without addressing the merits of a particular

holding in the panel opinion, that holding: contimiefs] to
have precedential weight, and in the absence of contrary
authority, we do not disturb it.”) (alteration in original)
(quoting United States v. Adewani, 467 F.3d 1340, 1342
(D.C. Cir, 2006} ). The Government, on the other hand,
argues that “[t)he Court’s hol'dingjin Jermings ...
Lora’s protonged detention holding.” Memo, in Opp. to
Mot. for Prelim. Injunction (“Opp.”), Dkt, No, 36, at L {,

abrogates

As a preliminary matter, it is worth noting that by
definition, vacating a decision divests that decision of legal
force. Vacate, Black’s Law Diclionary (10th ed. 2014)
(defining “vacate” as “[tjo nullify or cancef; make void,
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invalidate™). Moreover, the Court concludes that under
the Second Circuit’s case law, the opinion in Lora is no
longer binding but carries significant persuasive wetght.
In Brown v, Kellp, 609 F.3d 467, 476-77 (2d Cir..2010),
the Second Circuit stated that following the Supreme
Court’s vacatur-of a prior Second Cireuit decision, the
Brown panel was no longer bound to follow the Circuit’s
prior precedent. Specificalty, it 1'easéncd that “[blecause
the Supreme Court vacated” the Second Circuit’s prior
decision, that prior decision “is not technically binding
on us.” ld at 476, In so stating, the Sccond Circuit
relied on its analysis in a previous case, in which it had
- written in dicta that “[wlhen imposed by the Supreme
Court, vacatur eliminates an appellate precedent that
would otherwise control decision.on a contested questioh_
throughout the circuit.” Id. at 477 (alteration in original)
{quoting Russwmen v. Bd. of Educ. of the Enlavged Ciiy Sch.
Dist, of the City-of Watervliet, 260 I¥.3d 114, 122 n.2 (2d
Cir, 2001)). The Second Circuit further noted, ﬁowever,
that it should “nonetheless treat [the vacated decision] as
persuasive avnthority.” Id.

Courts in this district, following the Second Circuit’s
conclusion in Brown, have treated vacated Second Circuit
opinions as persdasive--but nonbinding—authority. See
Silverman v. Miranda, 213 F. Supp. 3d 519, 530 (S.D.N.Y,
2016) (YAlthough Mirarida IfTis no longer binding on this
Court, it was vacated on grounds unrelated o damages,
and the Court treals the decision as persuasive authority
as to those issues.”); United Nat'] Ins. Co. v. Waterfront
N. Y. Realty, Corp., 948 F, Supp. 263, 268 (S.D.NY. 1996)
(“Because the Second Circuit’s decision in. United National
v. Weterfront was vacated on jurisdictional grounds, it

is not controlling precedent. Notetheless, as the decision

waé hot vacated on the merits, it remains strong persuasive
authority.” (citation omitted) ). ' The Court will do the
same here. The Government notes that this. language in
Brown may be dicta rather than a holding. See Dkt
No. 61. Neither the Petitioner;, Dkt. No. 63, nor the
Government suggests, however, that this Court should

disregard the Brown language on vacatur, and this Court

sees no basis for doing so.

*7 The Second Circuit cases cited by the Petitioner
do not compel a contrary result. First, Petitioner cites
Wojchowski v. Duines, 498 12.3d 99 (2d Cit. 2007). See
Supportat 11. There, the Second Cireuit, in laying out the
general rule that previously decided opinions of onepanel
bind all other future panels, recognized an exception wihen

“an intervening Supreme Court decision ... casts doubt
on our controlling precedent.” 498 F.3d at 106 (quoting
Meacham v, Knolls Aromic Power Lab., 461 F.3d 134, 141
{2d Cir, 2006) ). But Wojchowski does not speak to the
contexl in which the Supreme Court has directly vacated a
Circuit decision. Second, Petitioner’s refiance on Antares
Aireralt, LP. v, Fed Republic of Nigerig, 999 172d 33
(2d Cir. 1993), is unavailing. See Reply at 2 n.l. There,
the Second Circuit considered its own ability to reach the
same conclusion as it had previously reached in 4 case in
which the Supreme Court had granted certiorari, vacated
the decision, and remanded, 999 ¥,2d at 35 n.1, The Court
agrees that the Second Circuit can—and may very well—
reach the same conclusion as it did in Lera in a subsequent
case. That proposition, however, does not suggest that this
Court is bound by the now-vacated decision in Lorg, or
its reasoning, and can thus apply the rule of that decision
without independent analysis.

At oral arpument, the Petifioner contended that the
Second Circuit has implicitly signaled the continuing
authority, of Lora. This argument was pretised on the -
fact thal when the Second Circuit dismissed Lora as moot
on remand from the Supreme Court, 1t did not cile the
Munsingwear doctrine or “vacatfe] the panel decision.”
Tr. of May 18, 2018 Oral Argument (“Tr.”) 4:10-5:24;
see alse Lova v. Shanahan, 719 Fed. Apps. 79 (2d Cir.
2018) (dismissing the appesl as moot); Letter Brief of
Appellant Lora at 4-5, 719.Fed. Appx. 79 (2d Cir. 2018)
(No. 14-2343), Dkt. No. 182 (requesting the original
panel decision be vacated pursuant to the Munsingwear
doctrine). Under Munsingwear, if a cagse becomes moot
before it can be fully litigated on appeal, the reviewing
court’s “decision on the merits is to reverse or vacate the
judgment below and remand with-a direction to dismiss.”
United Stafes v, Munsingwear, 340 11.S. 36, 40 (1950).
This ensures that “the rights of all parties are preserved”
to fully litigate ibe issues m a future case. /d In this
case, the Petitioner argues that because the appeliant in
Lora requested that the Second Cirenit vacate the panel
decision under the Munsingwear docttine following the
Supreme Court’s vacatur and remand, and because the
Second Circuit did not cite the doctrine or vacate the
panel decision when it dismissed the Lora case as moot,
the Second Circuit intended that its prior decision remain
in effect. This argument is not persuasive, The Supreme
Court had already vacated the Lorg pancl opinion before
remanding it to the Second Circuit. See 719 Fed Appx,
at 80. There was {hus no precedential decision left for the
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Sccond Cirenit to vacate on remand under Munsingwear
before it dismissed the appeal as moot. And so, as the
Government concedes in its May 23, 2018 letter, all of
Lora’s holdings are, al most, merely persugasive authority.
See Dkt. No. 61.

The Court thus concludes that the entirety of the Second
Circuit’s decision in Lora is no longer binding authority.
Nevertheless, consistent with the Second Cireuit’s decision
in Brown, the reasoning of Lora remains sirong persuasive
authority to guide the decision in this case.

2, Duee Process Claim

Having concluded that the decision in Lora is not binding
authority that neatly resolves this case, the Court must
decide whether the Petitioner is likely to succeed on
his claim that his detention of longer than six months
withoul a bond hearing violates the Fifth Amendment’s
due process guarantee. The Court concludes that the
particular circumstances surrounding the Petitioner’s
detention miake the duration for which he has been held
without a bond hearing unreasonable, and he is therefore
likely to succeed on the merits of his claim,

a. Prolonged Detention Without 2 Bond
Hearing Violates the Fifth Amendment

*§ The Court’s first conclusion is essentially conceded by
the Government: that prolonged detention under § 1226(c)

without providing an alien with a bond hearing will-at’

some point—violate the right to due process.

“Freedom from imprisonment—{rom - government.

custody, detention, or other forms of phyéical restraint
~-dieg at the heart of the liberty that [the Due Process]
Clause protects.” Zadvydas, 533 U.S. at 690. This liberty
interest applies equally to aliens present within the United
States. The Supreme Court has repeatedly recognized that
“the Due Process Clause applies to all ‘persons’ within
the United States, including aliens, whether their preseice
here is lawful, unlawful, temporary, or permanent.” fd
at 693; see also Reno v, Flores, 507 U.S. 292, 306 {1993)
(“Tt is well established that the Fifth Amendment entitles
aliens to due process of law in deportation proceedings.™);
Demore, 538 U.S. at 523 (same). As a result, the Supreme
Court-concluded in Zadvydas that “[a] statute permitting

indefinite detention of an alien would raise a serious
constitutional problem” under the Fifth Amendment. 533
LLS. at 690, -

Furtherniore, in Demore, the Supreme Court held
that mandatory detention under § 1226{c} was not
unconstitutional on its face, but limited its holding to a

‘brief period of detention, stating “Congress, justifiably

concerned that deportable criminai afiens who are not
detained continue to engage in crime and fail to appear
for theéir removal hearings in large numbers, may require
that persons such as respondent be detained {or the brief
period necessary for their removal proceedings.” 538 U.S.
at 513 (emphasis added), The Court described the “briel
period™ that -it held wvalid: “in the majority of cases,”
detention pursuant to § 1226(¢) in 2003 “lasts {or less than
« 90 days.” K at 329. In the overwhelming majority
of cases—85%—"removal proceedings are completed 1i.
an average time of 47 days and a median of 30 days.”
Id. “In the remaining 15% of cases,” in which an appeal
was taken, “appeal takes an average of four months.” fd,
The Court thus concluded that “[iin sum, the detention
at stake under § 1226(c) lasts roughly a4 month and a
half in the vast majority of cases in which it is invoked,
and about five months in the minority of cases.” Jd.
at 330, Throughout the opinion, the Supreme Court
emphasized the brevity of detention under § 1226(c).
See id at 522723 (“Rather, respondent argued that the
Government may nol, consistent with the Due Process
Clause of the Fifth Amendment, detain him for the brief
period necessary for his reimoval proceedings.” (emphasis
added) ); id. at 526 (“Despite this Coust’s longstanding
view that the Governmen{ may constitutionally detain
deportable aliens during the limited period necessary for
their removal proceedings, respondent argues that the
narrow detention policy reflected in 8 U.8.C 8 122600
violates due process.” (emphasis added) ); %l al 528
(" Zadvydas-is materially different from the present case
in-a second respect as well. While the period of detention
at’ issue in Zeuidvydus was ‘indefinite’ and ‘potentially
permanent,” the detention heve is of a much shorier
duration.” {emphasis added) (citation omitted} }; id at
531 (*The INS detention of respondent, a criminal alien -
who has conceded that he is deportable, for the limited
period of his remioval proceedings, is governed by these
cases.” (emphasis added) ). Justice Kennedy’s concurring
opinion identified the duration of detention as dispositive
of the Court's lolding, reusoning that “[wlere there to -
be an unreasonable delay by the INS in pursuing and
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completing deportation proceedings, it could become
necessary then to inquire whether the detention is not
to facilitate deportation, or to protect against risk of
flight or dangerousness, but to incarcerate for other
reasons.” fd, al 532-33 (Kennedy, I, concwvrring). Under
those circumstances, “a lawlul permanent resident alien
such as respdndent could be entitled to an individualized
determination as to his risk of flight and dangerousness.”
Id. at 532, '

3 As a result; the Second Circuit in Lora concluded

that mandatory detention under § 1226{¢) could become -

0 prolonged that it would violate the right to due process,
as suggested in Justice Kennedy’s Demore concurrence,
See Lora, 804 F.3d at 614 (“[MJandatory detention
under section 1226(c) is permissible, but .., there must
be some procedural safeguard in place for immigrants
detained for months without a hearing.”). In so ruling,
the Second Circuit “joinfed) every other circuit that has
considered this issue.” Jd; see Sopo v. U8 Attorney
Gen., 825 F3d 1199, 1213 (Ilth Cir. 2006) (“ICE’s
continous mandatory detention of Sopo without a bond
hearing has lasted for four years, including through
two BIA remands to the 1J, and patently raises serious
constitutional ¢oncerns.”), vacated, No. 14-11421, 2018
WL 2247336, at *1 (I1th Cir. May 17, 2018); Reid .
Donelan, $19 F.3d 486, 494 (1st Cir. 2016) (“The concept
of a categorical, mandatory, and indeterminate detention
raises severe constitutional concerns.”), Redriguez v
Robbins, 715 F.3d 1127, 1137 (9th Cir. 2013) (*{1Jt is clear

that while mandatory detention under § 1226(c) is not

constitutionally impermissible per se, the statute cannot
be read to authorize maundatory detention of criminal
aiiei_is with no limit on.the duration of imprisonment.”);
Diap v, ICEIHomeland Sec., 656 F.3d 221, 232 (3d
Cir, 2001) (“At a certain - point, continued detention
becomes unreasonable and the Execulive Branch’s
implementation of § 1226(¢) becomes unconsfitutional

unless the Government has justified its actions at a

hearlng inquiring into whether continued detention is
consistent with the law’s purposes of proventing flight
and dangers to the community.™); Ly v. Hansen, 351 F3d
263, 270 (6th Cir, 2003) (holding that the Constitution
would require “thal removal proceedings be concluded
within a reasonable time™). Lora’s constitutional analysis
also echoed the decisions of courts within this district
that had reached tlie constitutional issue rather than
applying the doctrine of constitutional avoidance. See,
e.g, Young v. Aviles, 99 I*. Supp. 3d 443, 455 (S.DNY.

2015) (“[Tihis Court agrees with those that have found
that, at some point, detention without a hearing offends
the Due Process Clause.”); Araujo-Cortes v. Shanahan,
35 1. Supp. 3d 533, 548 (SDLNY. 2014) (“Six months'
detention without an opportunify to be heard raises
serious constitutional questions.”). -

The Government in this case similarly conceded at oral
argument that, although thelanguageof § 1226 technically
ascribes an end point to all detention under the section by
authorizing detention only until “a decision on wliether
the alien is to be removed” is reached, 8 U.S.C. §
1226(a), such detention in reality could, for some detained
aliens, become potentially indefinite. Tr. 48:2(-49:19,
In such cases, the Goverhment recognized, aliens nitst
have a remedy to redress such unreasonable detention
through an as-applied challenge to continued detention,
Tr. 36:19-37:2, 48:13-14, 48:21-49:19,

The Court fikewise concludes based on the text of the Fifth
Amendment, the Supreme Court’s decisions in Zadvydas
and Demore, as well as the persuasive interpretation
of these cases offered by other federal courls and the
Government’s concessions it this case, that prolonged
mandatory detention under § 1226(c), under certain
cirgumstances discussed below, can becoine unreasonable
such that an alien is “entitled to an individualized
determination as Lo his risk of flight and dangerousness.”
Demore, 538 1.5, al 5332 (Kennedy, J., concurring).

_b: A Brightline Rule of a Bond Hearing after
Six Months Is Net Constitutionally Mandated

While the Court adopts the holding. of Lora-that the

Fifth Amendment requires aliens to be afforded bail

hearings if detained for a prolonged peiiod, the Court
cannof conclude—as either a matter of first impression
or in reliance on Lord’s analysis—that the Constitution

would deem any detention beyond six nmionths per se '

unconstitutiondl. The. Second Circuit in Lora adopted
a six-month brightline rule as a matter of statutory

Antérpretation, and it 1§ not clear from the opinion in that

case whether the six-month rﬁle_can.be disaggregated ffom
the court’s constitutional avoidance analysis. Tn reaching
a brightline rule, the Second Cireuit largely relied on
practical concerns such as the predictability of district
court decisions that, while useful when choosing among
alfernative stalutory constructions, have no obvious
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significance under a due process analysis engaged in by a
district court. See Lora, 804 F.3d at 616 (“With such large
dockets, predictability and certainty are comsiderations
of enhanced importance and we believe that the interests
of the detainees and the district courts, as well as the
government, are best served by this approach.™). Because
the Second Circuit’s opinion provides no guidance on
the brightline question outside of the constitutional-
. avoidance mode, the Court is not persuaded that the six-
month brightline rule adopted ih Lova is applicable when
considering the constitutional question at issue before this
Court and in this case. The Court also finds reason to
doubt that the Due Process Clause requires a six-month
brighthine rule for bail hearings based on the Demore
decision. There, the Supreme Court upheld the mandatory
detention of an alien who had alfeady been detained for
six months and would continue to be detained following
remand of the case. The Court reasoned that the alien
in that case “was detained {or somewhat Jonger than
the average-spending six months in INS custody prior
to the District Court’s order granting habeas relief, but
respondent himself had requested a continuance of his
" removal hearing,” thus justifying his somewhat longer
detention. Demore, 538 U.S, at 530-31,

*16 Because Lora analyzed its six-month brightline rule
only as a matter of statutory construetion and because it
is uncertain, based on existing precedent, whether the Due
Process Clause mandates sucha brightling rule, the Court

concludes that it may not impose a six-month rule as.a

matter of constitutional interpretation;

¢. Whether Detention Is “Unreasonable”
Requires a Case-Specific Analysis

Rather than-employ a brightline rulg; the Court concludes

that whether mandatory detention under § 1226(c)

has become “unreasonable,” Demiore, 538 U.S: at §32
{Kennedy, J., concurring), and thus a due process
violation,” must be decided using an as-applied, {act-
based analysis. “Reasonableness, by its very nature, is
a fact-dependent inquiry requiring an assessment of all
the circumstances of any given case.” Diop, 656 F.3d
al 234, Such an analysis will require examining several

factors thal have been derived from the Supreme Court’s

decisions in Zadvydas and Denioré and adopted by courts
in this circuit and elsewhere when determining whether an
alien’s detention has become unreasonable.

'l"h_é first, and most important, factor that must be
considered is the length of time the alien has already been-
detained. In Zadvydas, the Court identified six months of
detengion as presumptively reasonable. 533 LS. at 7014
Conversely, it noted “that Congress previously doubted
the constitutionality of detention for more than six
months.” Id. (citing United Stares v. Witkovich, 353 U.S.
194 (1957) ). As a result, detention that bas lasted longer

“than six mtonths is more likely to be “unreasonable,”

and thus contrary to due process, than detention of less
than six maonths. See Sopo, 825 F.3d at 1217 (“The need
for a bond inquiry is likely to arise in the six-month to
one-year window, at which time a court must determine
whether {he purposes of the statute—preventing flight
and criminal acts—are being fulfilled, and whether the
government is incarcerating the alien for reasons other
than risk of flight or dangerousness.”); Diop, 656 F.3d
at 234 (“[Gliven that Congress and the Supreme Court
believed those purposes [of § 1226(c) ] would be fulfilled
in the vast majority of cases within a month and a half]
and five months at the maximum, the constitutional case
lor continued detention without inquiry into its necessity
becomes more and more suspect as detention continnes
past those thresholds.” (citation omitted) ); Araujo-Cortes,
35 F. Supp. Ad at 548 (*[I]t is longer than the six-
months after which detesition becomes prolonged and

- presumptively unreasonable under Zadvydas.”). As part

of this analysis, the likely duration of continued detention
is-pertinent. See Reid, 819 F.3d at 500; drawjo-Cortes, 35
E, Supp. 3d at 549,

Second, courts should consider whether the alien is
responsible for the delay. If the alien has requested
several continuances or otherwise delayed Immigration
proceedings, it is less likely that the length of his detention
could be deemed unreasonable because “aliens who are
merely gaming the system to delay their removal should

-nol be rewarded with a bond hearing that they would

not otherwise' get under the statute.” Chavez-dlvarez
v, Warden York Cry. Prison, 783 F.3d 469, 476 (3d
Cir. 2015); Ly, 351 F.3d at 272 ("[Clourts must be
sensitive to the possibility that dilatory tactics by the
removable alien may serve ... Lo compel a determination
that the alien must be released because of the length
of his incarceration.”™); see afse Demore, 538 U8, at
531 (ustifving the alien’s six-month detention by stating
that “respondent himsell had requested a continuance™).

I immigration officials have caused delay, it. weighs in
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favor of finding continued detention unreasonable. See
Demore, 538 U8, at 532-33 (Kennedy, J., concurring)
(“Were there to be an unreascnable delay by the INS
in pursuing and compleling deporlation proceedings,
it could become necessary then to inquire whether
the detention is not to facilitate deportation, or to
protect against risk of flight or dangerousness, but
to incarcerate for other reasons.” (emphasis added) )
Reid, 819 F3d ot 500 {considering “the promptness
(or delay) of the immigration authorities™ as a relevant
factor); Young, 99 F. Supp. 3d at 455-56 (holding that
an alien’s detention did not yet violate due process
hecause, “[fJirst and foremost, TiJhere is no evidence
that the immigration authorities have umeasonably
prolonged Y cung'sf removal proceedings and consequent
detention.” ” (second and third alteration in original)
{citation omitted) ).

*11  Continued detention wili also appear more
unreasonable when the delay i proceedings was caused
by the immigration court ot other non-ICE government
officials. The Court thus rejects the Government’s
position at oral argument that “the Court’s focus should
be on ICH's action as the prosecuting agency” and that
if “the immigration court just sits on {an alien’s casc]
either because. of capacity or négligence or something,”
that should not be considered. Tr, 3(h4-31:16, 40:16-18,
When an alien’s delention becomes prolonged because
his-case has “slipped through the cracks,” such detention
is unteasonable whether the failure was caused by ICE
officials, an immigration judge, an administrative clerk,
or another agency such as USCIS. As the Sixth Circuit
concluded in Ly, “although an alien may be responsible
for seeking relief, he is not responsible for the amount
of time that such determinations may take.” 351 1.3d
at 272. The Ly opinion criticizes the immigration court
for taking “a year and a hall wilth no final decision
as to removability in this case,” concluding that such
delay was unreasonable. /4 at 271.. The Court finds
this reasoning persuasive and agrees that the operative
question should be whether the alien has been the cause of
delayed imumigration proceedings and, where the faultis
altribuiable to some entity other than the alien; the factor
-will weigh in favor of concluding that continued detention
without a bond hearing is unreasonable.

Third, it may be pertinent whether the detained alien has
asserted defenses to removal. If an alien has not asserfed
any grounds on which his removal may be cancelled,

he wiil presumably be removed from the United States
eventually. Under these circomstances, detaining the alien
will always at least margimally serve “the ultimale purpose
behind the detention,” and the continued delention of
the alien will be more reasonable than if the alien had
at least some possibility of remaining in the country.
See Demore, 338 U.S. at 531 (Kennedy, J., concurring)
("[Tte ultimate purpose behind the defention is premised
upon the alien’s deportability.”}. Conversely, because the
mandatory detentjon statute “is premised upon the alien’s
presumed deportability and the government’s presumed
ability to reach the removal decision within a brief period
of time,” as “the actualization of these presumptions
grows weaker or more attenuated, the categorical nature
of the detention will become increasingly unredsonable.”
Reidd, 819 17,38 at 499-500.

Other factors may also be relevant, including “whether.
the alien’s civil immigration detention exceeds the time
the alien spent in prison for the crime that rendered
him removable,” Sopo, 825 F3d at 1218, Reid, 819
F.3d at 500, and “whether the facility for the civil
immigration detention is meaninglully different from a
penal mstitution for criminal detention,” Sepo, 825 F.3d
at 1218; Chavez-Alvarez, 783 F.3d at 478,

d. Due Progess Requires that the Petitioner
Be Given an Immediate Bond Hlearing

.Applying the factors identified above, the Court concludes

that continted detention of the Petitioner pursuant to §
1226(c) without access to 4 bond hearing is uareasonable,
and thus unconstitutional, as applied to him. The
Petitioner in this case has already been in detention for
longer than eight months. Moreover, the reason why
the Petitioner’s removal proceedings have been delayed
is latgely attributable to immigration officials' failure
to process and send Sajous’s A-file to his counsel. The
Petitioner’s counset sent a FOLA request for his complete
A-file on December 6, 2017, Raockoffl Decl. 6. After that
file was sent to USCIS here in New York, it languished for
months, forgotten. See McFarland Decl, § 3, 7. Despite
counsel for Petitioner repeatedly asking aboutthe statug
of the A-file and representing that be had not received
it, Rockofl Decl. 4§ 7-10, 13, 15, no action was taken
by ICE or USCIS to confirm that it had been processed
and would be sent to the Petitioner. Tr. 32:2-34:3. It
was only the [iling of this habeas petition that caused
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the error to. be discovered, and only because ICE itself
sought to have the A-{ile returned to its offices, As the

Government stated at oral argument, had the Petitioner

not had reason to believe that he was entitled to a bond
hearing afier six mionths and thus fiied a habeas petition,
it is possible that USCIS's error would not have been
discovered, and the Petitioner could have remained in
detention, seeking continuances while awaiting a critical
file that was substantially defayed or not coming. Tr.
33:22.34:10. The Court squarely rejects Government’s
assertion that Sajous is responsible for the defay in his
proceedings because he sought a continuance. Opp. at
20-21. The Petitioner was required (o seek a continuance
because of a prolonged, uncorrected faiture by the refevant
immigration agencies. Principles of logic and fairness
prevent the Cowrt from attributing such a delay to the
Petitioner, In ad'dit_énn, the Petitioner has asserted several
defenses to his removal. The Court need not inquire into
the strength of these defenses-—it is sufficient to note their
existence and the resulting possibility that the Petitioner
will ultimately not be remoyved, which diminishes the
uftimate purpose of detaining the Petitioner pending
a final determination as to whether he is removable.
Motreover, as bolh parties conceded at oral argument,
the Government has not argued—either in immigration
proceedings or before this Court—that the defenses raised
by Sajous are frivolous. Tr. 22:21-23:5, 38:6-12, Tt is also
relevant that the Petitioner has been detained for over
eight months for two offenses that were each punishable
by up to 30 days in jail. As a result, his detention under §
1226(c) has already been over four times longer than the
maximum senience he faced for his underlying offenses.
Finally, the Petitioner is now being detained in an actual
jail, '

*12  Simply put, the factors identified above
all demonstrate that continued detention of the
Petitioner without a bond hearing is unreasonable
and unconstitutional. As a resuli, the Petitioner has
demonstrated a substantial likelihood of success on the
merits. of his petition, and he is thus entitled to an
individualized borid hearing, which provides full relief on
his claim.

e. The Burden of Proof-at the Petitioner®s
Bondﬂearing Will Be ont the Government

In his memorandum in sappost of the motion for a

preliminary injunction, the Petitioner argues that the

burden al a bond hearing should be on the Government (o

Fustily by clear and convincing evidence that Sajous poses

a risk of flight or a danger to the community. Support

at 14-15. In support of this proposition, he identifies

numerous cases in which the Supreme Court has placed

the burden on the Government to justify civil detendion or

the deprivation of other constitulional rights by making

a showing of at-least clear and convincing evidence. See

il {citing Ladvyelas, 533 V.8, at 692; Foucha v. Lowisiane,

504 118, 71, B1-83 (1992Y; Unired States v. Salerno, 481 .
U.S. 739, 741 (1987); Kensas v. Hendricks, 521 U.S. 346,

364 (1997); Addington v. Texas, 441 U8, 418, 424 (1979,

Santusky v. Kramer, 455 U8, 145, 769. {1982); Woodlby

v. LN.S, 385 U8 276, 285-286 (1966); and Chawmt ».

Unired States, 364 U.8. 350, 353 (19601 }. In its opposition, -
the Government makes no argument regarding which

parly should bear the burden, or what standard of

proof sliould govern, at a bond hearing. As a result, the

Government has “waived this argument by failing to raise

it in opposition to plaintiffs' motion.” NML Capital, Lid

v. Republic of Argenting, No. 05-cy-2434 (TPG), 2009 Wi,

1528535, at *1 (S.D.N.Y. May 29, 2009); see also Tolbert
v, Oueens College, 242 F.3d.58, 75 (2d Cir. 2001) (“[Tlssues

adverted to in a perfunctory manner, unaccompﬂ_niéd

by some cffort at developed argumentation, are deemed

waived.” (citation omitted) ); Kao v. British Airways, PLC,

No. 17-¢v-0232 (LGS), 2018 WL 501609, at *S (SD.INY.

Jan. 19, 2018) (“Plaintiffs' failure to oppose Defendants' -
specific argument in a-motion to dismiss is deemed waiver
of that issue.™),

Nonetheless, at oral argument, in response to a question
from the Court, the Government argued that “to the
extent the bond hearing is required, the bond procedures
under 1226(a) that placed the burden on the alien should
control here,” Tr. 42:3-5. The Government provided
no support or authorily for the proposition that the
appropriate way for the Court o resolve what the
Constitution requires regarding the burden and showing
in a bond hearing would be to graft the standard from.a
separate statulory provision onto § 1226(c). Because the
Government waived any argument regarding who bears
the burden and what showing must be made at & bond
hearing, and because the untimely argument advanced
at oral argument is unsupported by précedent and is
otherwise not persuasive, the Court concludes that at the
Petitioner’s bond hearing, the Government must justily
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Sajous’s continuved' detention by proving by clear and
convineing evidence that he is a flight risk or danger
to the community, Cf Memo. & Order, Pensamiento v.
MeDonald, No. 18-10475 (D. Mass. May 21, 2018).

B. Irreparable Harm
The Petitioner has made a strong showing that he
will suffer irreparable harm unless he is granted an

immediate bond hearing. If, as here, a party alleges

a violation of a constitutional right, a presumption of
irreparable harm attaches. Jolly v. Coughlin, 76 F.3d
468, 482 (2d Cir. 1996). Several courts in this circuit
have concluded that “[t]lke deprivation of [an alien’s]
liberty is, in and of itself, irreparable harm.” Peralti-
Veras v. Asheroft, No. CV 02-1840 (IRR), 2002 WL
1267998, al *6 {E.DNY. Mar. 29, 2002); see also Huardy
v. Fischer, 701 ¥. Supp. 2d 614, 619 (S.D.N.Y. 2010)
(“Ongoing unlawful deprivations of liberty and the threat
of untawlul detention and reimprisonment would violate
plaintiffs' constitutional rights and therefore ¢onstitute
quintessential irteparable harm.”); Lynch v, Canmpbell,
No. 96-¢v-0127 (RSP/DRH), 1997 WL 18141, at *2
(N.DUNVY. Jan, 15, 1997) (“[Dleprivation of liberty due to
unnecessary incatceration ‘clearly constitutes irreparable
harm[.]" 7 (quoting Uhited Stares v. Bole, 855 F.2d 707,
T10-11 (11th Cir. 1988) ) ),

*13 Here, the Petitioner has alleged that he is being
deprived of his liberty without due process of law by being
detained by ICE for over eight months without having
4 bond hearing. Moreover, as explained above, he has
demonstrated that he is substantially likely to succeed
on the merits. Thus, he has made an adequately strong
showing that he will suffer irreparable harm absent a
preliminary injunction.

Because the Petitioner has made a strong showing
of irreparable harm because of his deprivation of a
constitutiogally protected right, the Court need not
consider his alternative argument that he will suffer ather
irreparable injuties, including ongoing pain from his
worsening back condition, inability to develop a long-
term plan to address his mental health needs, interference
with his ability to return to work, loss of rent-assisted
housing and & return to homelessness, or his inability

to fully participate in his own removal proceedings: See-

Support at 6-7.

C. Balance of the Iquities and Public Interest

The Petitioner has also demonstrated that the balance
of equities and public interest tip decidedly in his favor.
As discussed above, the Pelitioner is experiencing a
deprivation of liberty withoui due process of law. The
Second Cireuit has concluded that, where a plaintiff
alleges constitutional violations, the balance of hardships
tips decidedly in the plaintiff’s favor despite arguments
that granting a preliminary injunction would cause
financial or administrative burdens on the Government,
Mirchell v, Cuomao, T48 F.2d 804, 808 {2d Cir. 1984), The
Petitioner is also exposed to the risk thai if he is allowed to
retmain in the United States, he will have lost his access to
housing and his employment. He bas sulfered (and aileges
that he will continue to suffer) adverse effects on his health
—namely, the exacerbation of a back injury—and is being
prevented from creating a long-term plan to deal with his
substantial mental health issues.

The Government; on the other hand, is unlikely to suffer
any arm from the granting of this preliminary injunction.
There is nothing in the record to suggest that granting a
bond hearing to the Petitioner will strain ICE resources
or undermine its effective enlorcement of the imamigration
laws, Such a hearing, of course, does not mean that the
Petitioner will be released—it requires only that he be
given a right to demonstrate that he is not a flight risk or,
danger and thus is entitled to be released on bond pending
a determination of removability. See Lorg, 804 F.3d at
616; Sopo, 825 F,3d at 1223, Indeed, the bond hearing
that the Petitioner will receive is exaclly whal he would

have received on February 20, 2018 but for a clerical error

by the clerk of the immigration court in scheduling his.
hiearing, Zabbia Decl. 49417, 19, and it is exactly what all
aliens detained pursuant to § 1226(c) received as-a matter
of course between laie 2015 and early 2018 when Lora was

controlling precedent in this circuit. There is no argument

in the Government’s brief that under that system, ICE
was thwarted [rom effectively enforcing U.S. immigration
laws, or that public safety was put at risk. As a result, the
balance of equities tips decidedly in the Petitioner’s favor,

Likewise, the public interest is bést served by granting
Petitionei’s motion for a preliminary injunction. The
public interest is best served by ensuring the constitutional
rights of persons within the United States are upheld. See
Mitchell, 148 F.2d at 808; Phelps-Roper v. Nixon, 545 F,3d
085,.690 (Bth Cir, 2008), overruled in part by Phelps- Roper
v. City of Manchester, 697 T34 678 (8th Cir. 2012) (en
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banc), AbdY v. Duke, 280 F. Supp. 3d 373, 410 (W.D.N.Y.
2017). And, in Jight of the minimal burden placed on JCE
as a result of this decision, the Court cannot conclude, as
the Government argues, that the public interest in “the
government’s enforcement of its laws and reguiations”
outweighs its interest in ensuring that the guarantees of
the Constitution are enforced. The Court thus concludes
that the balance of equities and the public interest weigh
heavily in favor of granting a prefiminary injunction.

*14 For all of the foregoing reasons, the Petitioner has
carried his burden of demonstrating that he is entitled to a
preliminary injunction. Because the Court will order that
the Petitioner be granted a bond hearing, the Petitioner
has thus received the complete relief that he has sought
in this action, thus resolving this case as to the individual
Petitioner. Tr. 51:4-52:6, 58:10-18, 59:23-60:1.

IV. Conclusion
The motion for a preliminary injunction is granted.
The Respondents shall take Augustin Sajous before an

Footnotes

immigration judge within fourteen days of this order
for an individualized bond hearing, or else they must
immediately release Sajous. At the bond hearing, the
Petitioner must be released on bail unless the Governnient
establishes by clear and convincing evidence that the
immigrant poses a risk of flight or a risk of danger to the
community. This resolves docket number 27,

Within seven days of this Opinion and Order, the parties
shall submit a revised schedule for the briefing of the
motion to certify a class and motjon for-a classwide
preliminary injunction so that the parties may incorporate
the effect of this decision into their discussion of those
motions.

SO ORDERED,

All Citations

Slip Copy, 2018 WL 2357266

1 The Court recognizes that in Sutherland v. Emst & Young LLP, 768 F. Supp. 2d 547, 550 (S.D.N.Y. 2011}, revd, 726
F.3d 290 (2d Cir. 2013), the court concluded that a Second Circuit decision “continueld] to have precedential effect
notwithstanding the issuance of' the Supreme Court's order granting certiorari, vacating the judgment, and remanding.
However, because that decision is incompatible with the Second Circuit's ¢clear admonition in Brown, the Court doss not

find that case persuasive here.

End of Document
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