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U. S. Department of Justice
Office of the Solicitor General

Solicitor General

Washington, D.C. 20530

October 31, 2017

The Honorable Mitch McConnell
Majority Leader
United States Senate
Washington, D.C. 20510
Re:

United States v. James Marvin Reed, No. 15-188 (D.D.C., filed July 27, 2017)

Dear Mr. Leader:
Consistent with 28 U.S.C. 530D, I write to call your attention to the above-referenced
decision of the United States District Court for the District of Columbia. A copy of the decision
is enclosed.
The decision addressed the constitutionality of 18 U.S.C. 2423(c) as applied to a United
States citizen who resides in a foreign country and engages in noncommercial sexual conduct
with his minor daughter. Section 2423(c) provides that "[a]ny United States citizen * * * who
travels in foreign commerce or resides, either temporarily or permanently, in a foreign country,
and engages in any illicit sexual conduct with another person'' shall be punished by a fine or not
more than 30 years of imprisomnent. "Illicit sexual conduct" is defined to include both ·
commercial and non-commercial sex acts with a minor. 18 U.S.C. 2423(±)(1) and (±)(2).
In 2000, President Clinton signed the Optional Protocol to the United Nations
Convention on the Rights of the Child on the Sale of Children, Child Prostitution, and Child
Pornography (Optional Protocol), and the Senate ratified it in 2002. The purpose of the Optional
Protocol is to encourage the signatory nations to combat the sale of children, child prostitution,
and child pornography. Article 3 of the Optional Protocol requires each nation to ensure, at a
minimum, that those sexual-exploitation offenses are prohibited under its criminal laws, whether
committed domestically or transnationally.
The defendant in this case is a United States citizen who has primarily lived in the
Philippines since 1998, but has made several short trips back to the United States. The
indictment alleges that in 2007, he flew to the Philippines from Minnesota, engaged in sexual
intercourse with a minor, took nude photographs, and paid her. It also alleges that in 2016, while
residing in the Philippines, the defendant sexually assaulted his four-year-old daughter. Based
on that conduct, a federal grand jury in the District of Columbia returned a superseding
indictment charging the defendant with traveling in foreign commerce and engaging in illicit
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sexual conduct, in violation of 18 U.S.C. 2423(c); and residing, temporarily or permanently, in a
foreign country and engaging in illicit sexual conduct, in violation of 18 U.S.C. 2423(c).
The district court dismissed count two of the indictment, which relates to the 2016
conduct. Applying the Supreme Court' sinterstate commerce cases, the court concluded that
Section 2423(c), as applied to defendant's sexual assault of his minor daughter while he was
residing in the Philippines, exceeded Congress's authority under the Foreign Commerce Clause.
The court reasoned that the conduct was "noneconomic, violent criminal conduct"; that there is
no "express jurisdictional element" connecting Section 2423(c) to foreign commerce as applied
to the facts of this case; and that "Congress made no factual findings showing that ·
noncommercial sexual violence committed by Americans residing abroad against children,
generally, or biologically related children, in particular, has a substantial effect on commerce."
Slip op. at 28-29. The court rejected the government's link between the defendant's
noncommercial conduct and the international market in child trafficking and sex tourism as too
attenuated. Id. at 29. The court stated that it would reach the same conclusion even if it were to ·
apply a "modified Interstate Commerce Clause framework" and "[r ]elax[] the required nexus
between commerce and the activity being regulated" to analyze Congress's power under the
Foreign Commerce Clause, as the government had contended was appropriate. Id. at 32.
The district court further rejected the government's argument that the court should uphold
Section 2423(c) as an exercise of Congress's authority under the Necessary and Proper Clause to
pass legislation implementing the Optional Protocol. The court reasoned that Section 2423(c), as
applied to the facts of this case, is not necessary to implement the Optional Protocol because it
criminalizes local activity that is noncommercial in nature and disconnected from any broader
commercial market. Slip op. 39. The court further reasoned that the statute as applied is not a
proper exercise of Congress's authority because it either caused the treaty to reach a topic which
the President himself could not have negotiated (a domestic matter of another country) or
allowed Congress to reserve for itself power to expand the treaty's scope beyond what the
President had negotiated. Id at 40-42.
The district court rejected the defendant's challenges to count one of the indictment. To
eliminate any dispute over venue for that count, however, see slip op. 43-46, and in light of the
district court's dismissal of count two, the United States successfully moved to dismiss count one
without prejudice and refiled that charge in the District of Minnesota, which has the strongest
connection to the defendant's 2007 conduct.
The Department of Justice has defended the constitutionality of 18 U.S.C. 2423(c) as
applied to the "residence" prong of Section 2423(c), including in the district court in this case.
Nevertheless, the Child Exploitation and Obscenity Section (CEOS) of the Criminal Division of
the Department of Justice has advised me that further efforts to reinstate and then prosecute the
dismissed Section 2423(c) count will not have substantial practical benefit in this cast;J and,
therefore, that an appeal of the district court's decision is not warranted, for several reasons.
First, the remaining count, brought under Section 2423(c), carries the same sentence (up to 30
years of imprisonment) as the dismissed count. CEOS is confident in the prospects for
conviction under the remaining 2423( c) count and, therefore, the defendant may receive the same
sentence he would have received had the government proceeded on both counts. Second, even if
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the Department succeeded on appeal of the dismissed count, CEOS informs me that it is doubtful
that it would pursue the dismissed count on remand. The remaining Section 2423(c) count,
which relates to allegations about the defendant's 2007 conduct, is currently scheduled for trial
on February 6, 2018. In that trial, CEOS will seek permission for the defendant's daughter to
testify about the defendant's alleged 2016 conduct pursuant to Federal Rule of Evidence 404(b),
which permits introduction of evidence of the defendant's "other acts" in certain circumstances.
Even if the Department succeeded in reinstating the dismissed count, prosecuting it would
· require the Department to present the testimony of the now-six-year-old alleged victim a second
time. Needless to say, CEOS does not think it makes sense to impose that stress on a young
child twice, particularly if a second conviction would result in a sentence that would run
concurrently to the first. Third, whether the victim would testify a second time (or testify at all)
would be solely up to her, as CEOS has no subpoena authority over her (or any corroborating
. witnesses).
Our opening brief in the court of appeals would be due on November 22, 2017. Please let
me know if we can be of further assistance in this matter.
· ·
·
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Washington, D.C. 20530

October 31, 2017

The Honorable Paul D. Ryan
Speaker
U.S. House of Representatives
Washington, D.C. 20515
Re:

United States v. James Marvin Reed, No. 15-188 (D.D.c:, filed July 27, 2017)

Dear Mr. Speaker:
Consistent with 28 U.S.C. 530D, I write to call your attention to the above-referenced
decision of the United States District Court for the District of Columbia. A copy of the decision
is enclosed.
The decision addressed the constitutionality of 18 U.S.C. 2423(c) as applied to a United
States citizen who resides in a foreign country and engages in nonconnnercial sexual conduct
with his minor daughter. Section 2423(c) provides that "[a]ny United States citizen * * * who
travels in foreign connnerce or resides, either temporarily or permanently, in a foreign country,
and engages in any illicit sexual conduct with another person" shall be punished by a fine or not
more than 30 years of imprisonment. "Illicit sexual conduct" is defined to include both
connnercial and non-connnercial sex acts with a minor. 18 U.S.C. 2423(f)(l) and (f)(2).
In 2000, President Clinton signed the Optional Protocol to the United Nations
Convention on the Rights of the Child on the Sale of Children, Child Prostitution, and Child
Pornography (Optional Protocol), and the Senate ratified it in 2002. The purpose of the Optional
Protocol is to encourage the signatory nations to combat the sale of children, child prostitution,
and child pornography. Article 3 of the Optional Protocol requires each nation to ensure, at a
minimum, that those sexual-exploitation offenses are prohibited under its criminal laws, whether
connnitted domestically or transnationally.
The defendant in this case is a United States citizen who has primarily lived in the
Philippines since 1998, but has made several short trips back to the United States. The
indictment alleges that in 2007, he flew to the Philippines from Minnesota, engaged in sexual
intercourse with a minor, took nude photographs, and paid her. It also alleges that in 2016, while
residing in the Philippines, the defendant sexually assaulted his four-year-old daughter. Based
on that conduct, a federal grand jury in the District of Columbia returned a superseding
indictment charging the defendant with traveling in foreign connnerce and engaging in illicit
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sexual conduct, in violation of 18 U.S.C. 2423(c); and residing, temporarily or permanently, in a
foreign country and engaging in illicit sexual conduct, in violation of 18 U.S.C. 2423(c).
The district court dismissed count two of the indictment, which relates to the 2016
conduct. Applying the Supreme Court's interstate commerce cases, the court concluded that
Section 2423(c), as applied to defendant's sexual assault of his minor daughter while he was
residing in the Philippines, exceeded Congress's authority under the Foreign Commerce Clause.
The court reasoned that the conduct was "noneconomic, violent criminal conduct"; that there is
no "express jurisdictional element" connecting Section 2423(c) to foreign commerce as applied
to the facts of this case; and that "Congress made no factual findings showing that
noncommercial sexual violence committed by Americans residing abroad against children,
generally, or biologically related children, in particular, has a substantial effect on commerce."
Slip op. at 28-29. The court rejected the government's link between the defendant's
noncommercial conduct and the international market in child trafficking and sex tourism as too
attenuated. Id. at 29. The court stated that it would reach the same conclusion even if it were to
apply a "modified Interstate Commerce Clause framework" and "[r]elax[] the required nexus
between commerce and the activity being regulated" to analyze Congress's power under the
Foreign Commerce Clause, as the government had contended was appropriate. Id at 32.
The district court further rejected the government's argument that the court should uphold
Section 2423(c) as an exercise of Congress's authority under the Necessary and Proper Clause to
pass legislation implementing the Optional Protocol. The court reasoned that Section 2423(c), as
applied to the facts of this case, is not necessary to implement the Optional Protocol because it
criminalizes local activity that is noncommercial in nature and disconnected from any broader
commercial market. Slip op. 39. The court further reasoned that the statute as applied is not a
proper exercise of Congress's authority because it either caused the treaty to reach a topic which
the President himself could not have negotiated (a domestic matter of another country) or
allowed Congress to reserve for itself power to expand the treaty's scope beyond what the
President had negotiated. Id at 40-42.
The district court rejected the defendant's challenges to count one of the indictment. To
eliminate any dispute over venue for that count, however, see slip op. 43-46, and in light of the
district court's dismissal of count two, the United States successfully moved to dismiss count one
without prejudice and refiled that charge in the District of Minnesota, which has the strongest
connection to the defendant's 2007 conduct.
The Department of Justice has defended the constitutionality of 18 U.S.C. 2423(c) as
applied to the "residence" prong of Section 2423(c), including in the district court in this case.
Nevertheless, the Child Exploitation and Obscenity Section (CEOS) of the Criminal Division of
the Department of Justice has advised me that further efforts to reinstate and then prosecute the
dismissed Section 2423(c) count will not have substantial practical benefit in this case and,
therefore, that an appeal of the district court's decision is not warranted, for several reasons.
First, the remaining count, brought under Section 2423(c), carries the same sentence (up to 30
years of imprisonment) as the dismissed count. CEOS is confident in the prospects for
conviction under the remaining 2423(c) count and, therefore, the defendant may receive the same
sentence he would have received had the government proceeded on both counts. Second, even if.
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1he Department succeeded on appeal of the dismissed count, CEOS informs me that it is doubtful
that it would pursue the dismissed count on remand. The remaining Section 2423(c) count,
.which relates to allegations about the defendant's 2007 conduct, is currently scheduled for trial
on February 6, 2018. In that trial, CEOS will seek permission for the defendant's daughter to
testify about 1he defendant's alleged 2016 conduct pursuant to Federal Rule of Evidence 404(b),
which permits introduction of evidence of the defendant's "oilier acts" in certain circumstances ..
Even if 1he Department succeeded in reinstating the dismissed count, prosecuting it would
require the Department to present 1he testimony of the now-six-year-old alleged victim a second
time. Needless to say, CEOS does not 1hink it makes sense to impose 1hat stress on a young
child twice, particularly if a second conviction would result in a sentence that would run
concurrently to the first. Third, whether the victim would testify a second time (or testify at all)
would be solely up to her, as CEOS has no subpoena authority over her (or any corroborating
witnesses).
Our opening brief in the court of appeals would be due on November 22, 2017. Please let
me know if we can be of further assistance in 1his matter.
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Solicitor General

October 31, 2017

The Honorable Kevin McCarthy
Majority Leader
U.S. House of Representatives
Washington, D.C. 20515
Re:

United States v. James Marvin Reed, No. 15-188 (D.D.C., filed July 27, 2017)

Dear Mr. Leader:
Consistent with 28 U.S.C. 530D, I write to call your attention to the above-referenced
decision of the United States District Court for the District of Columbia. A copy of the decision
is enclosed.
The decision addressed the constitutionality of 18 U.S.C. 2423(c) as applied to a United
States citizen who resides in a foreign country and engages in noncommercial sexual conduct
with his minor daughter. Section 2423(c) provides that"[a]ny United States citizen * * * who
travels in foreign commerce or resides, either temporarily or permanently, in a foreign country,
and engages in any illicit sexual conduct with another person" shall be punished by a fine or not
more than 3 0 years of imprisoninent. "Illicit sexual conduct" is defined to include both
commercial and non-commercial sex acts with a minor. 18 U.S.C. 2423(f)(l) and (f)(2).

In 2000, President Clinton signed the Optional Protocol to the United Nations
Convention on the Rights of the Child on the Sale of Children, Child Prostitution, and Child
Pornography (Optional Protocol), and the Senate ratified it in 2002. The purpose of the Optional
Protocol is to encourage the signatory nations to combat the sale of children, child prostitution,
and child pornography. Article 3 of the Optional Protocol requires each nation to ensure, at a
minimum, that those sexual-exploitation offenses are prohibited under its criminal laws, whether
committed domestically or transnationally.
The defendant in this case is a United States citizen who has primarily lived in the
Philippines since 1998, but has made several short trips back to the United States. The
indictment alleges that in 2007, he flew to the Philippines from Minnesota, engaged in sexual
intercourse with a minor, took nude photographs, and paid her. It also alleges that in.2016, while
residing in the Philippines, the defendant sexually assaulted his four-year-old daughter. Based
on that conduct, a federal grand jury in the District of Columbia returned a superseding
indictment charging the defendant with traveling in foreign commerce and engaging in illicit
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sexual conduct, in violation of 18 U.S.C. 2423(c); and residing, temporarily or permanently, in a
.foreign country and engaging in illidt sexual conduct, in violation of 18 U.S.C. 2423(c).
The district court dismissed count two of the indictment, Which relates to the 2016
conduct. Applying the Supreme Court's interstate commerce cases, the court concluded that
Section 2423(c), as applied to defendant's sexual assault of his minor daughter while he was
residing in the Philippines, exceeded Congress's authority under the Foreign Commerce Clause.
The court reasoned that the conduct was "noneconomic, violent criminal conduct"; that there is
no "express jurisdictional element" connecting Section 2423(c) to foreign commerce as applied
to the facts of this case; and that "Congress made no factual findings showing that
noncommercial sexual violence connnitted by Americans residing abroad against children,
generally, or biologically related children, in particular, has a substantial effect on commerce."
Slip op. at 28-29. The court rejected the government's link between the defendant's
. noncommercial conduct and the international market in child trafficking and sex tourism as too
attenuated. Id. at 29. The court stated that it would reach the same conclusion even if it were to
apply a "modified Interstate Commerce Clause framework" and "[r]elax[] the required nexus
between commerce and the activity being regulated" to analyze Congress's power under the
Foreign Commerce Clause, as the government had contended was appropriate. Id. at 32.
The district court further rejected the government's argument that the court should uphold
Section 2423(c) as an exercise of Congress's authority under the Necessary and Proper Clause to
pass legislation implementing the Optional Protocol. The court reasoned that Section 2423(c), as
applied to the facts of this case, is not necessary to implement the Optional Protocol because it
criminalizes local activity that is noncommercial in nature and disconnected from any broader
commercial market. Slip op. 39. The court further reasoned that the statute as applied is not a
proper exercise of Congress's authority because it either caused the treaty to reach a topic which
the President himself could not have negotiated (a domestic matter of another country) or
allowed Congress to reserve for itself power to expand the treaty's scope beyond what the
President had negotiated. Id. at 40-42.
The district court rejected the defendant's challenges to count one of the indictment. To
eliminate any dispute over venue for that count, however, see slip op. 43-46, and in light of the
district court's dismissal of count two, the United States successfully moved to dismiss count one
without prejudice and refiled that charge in the District of Minnesota, which has the strongest
connection to the defendant's 2007 conduct.
The Department of Justice has defended the constitutionality of 18 U.S.C. 2423(c) as
applied to the "residence" prong of Section 2423(c), including in the district court in this case.
Nevertheless, the Child Exploitation and Obscenity Section (CEOS) of the Criminal Division of
the Department of Justice has advised me that further efforts to reinstate and then prosecute the
dismissed Section 2423(c) count will not have substantial practical benefit in this case and,
therefore, that an appeal of the district court's decision is not warranted, for several reasons.
First, the remaining count, brought under Section 2423(c), carries the same sentence (up to 30
years o:( imprisonment) as the dismissed count. CEOS is confident in the prospects for .
conviction under the remaining 2423(c) count and, therefore, the defendant may receive the same
sentence he would have received had the government proceeded on both counts. Second, even if
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the Department succeeded on appeal of the dismissed count, CEOS informs me that it is doubtful
that it would pursue the dismissed count on remand. The remaining Section 2423(c) count,
which relates to allegations about the defendant's 2007 conduct, is currently scheduled for trial
ori February 6, 2018. In that trial, CEOS will seek permission for the defendant's daughter to
testify about the defendant's alleged 2016 conduct pursuant to Federal Rule of Evidence 404(b),
which permits introduction of evidence of the defendant's "other acts" in certain circumstances.
Even if the Department succeeded in reinstating the dismissed count, prosecuting it would
require the Department to present the testimony of the now-six-year-old alleged victim a second
time. Needless to say, CEOS does not think it makes sense to impose that stress on a young
child twice, particularly if a second conviction would result in a sentence that would run
concurrently to the first. Third, whether the victim would testify a second time (or testify at all)
would be solely up to her, as CEOS has no subpoena authority over her (or any corroborating
witnesses).
Our opening brief in the court of appeals would be due on November 22, 2017. Please let
me know if we can be of further assistance in this matter.
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The Honorable Nancy Pelosi
Minority Leader
U.S. House of Representatives
Washington, D.C. 20515
Re:

United States v. James Marvin Reed, No. 15-188 (D.D.C., filed July 27, 2017)

Dear Madam Leader:
Consistent with 28 U.S.C. 530D, I write to call your attention to the above-referenced
decision of the United States District Court for the District of Columbia. A copy of the decision
is enclosed.
The decision addressed the constitutionality of 18 U.S.C. 2423(c) as applied to a United
States citizen who resides in a foreign country and engages in noncommercial sexual conduct
with his minor daughter. Section 2423(c) provides that "[a]ny United States citizen * * * who
travels in foreign commerce or resides, either temporarily or permanently, in a foreign country,
and engages in any illicit sexual conduct with another person" shall be punished by a fine or not
more than 3 0 years of imprisonment. "Illicit sexual conduct" is defined to include both
commercial and non-commercial sex acts with a minor. 18 U.S.C. 2423(t)(l) and (t)(2).
In 2000, President Clinton signed the Optional Protocol to the United Nations
Convention on the Rights of the Child on the Sale of Children, Child Prostitution, and Child
Pornography (Optional Protocol), and the Senate ratified it in 2002. The purpose of the Optional
Protocol is to encourage the signatory nations to combat the sale of children, child prostitution,
and child pornography. Article 3 of the Optional Protocol requires each nation to ensure, at a
minimum, that those sexual-exploitation offenses are prohibited under its criminal laws, whether
committed domestically or transnationally.
The defendant in this case is a United States citizen wh~ has primarily lived in the
Philippines since 1998, but has made several short trips back to the United States. The
indictment alleges that in 2007, he flew to the Philippines from Minnesota, engaged in sexual
intercourse with a minor, took nude photographs, and paid her. It also alleges that in 2016, while
residing in the Philippines, the defendant sexually assaulted his four-year-old daughter. Based ·
on that conduct, a federal grand jury in the District of Columbia returned a superseding
indictment charging the defendant with traveling in foreign commerce and engaging in illicit
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sexual conduct, in violation of 18 U.S.C. 2423(c); and residing, temporarily or permanently, in a
foreign country and engaging in illicit sexual conduct, in violation of 18 U.S.C. 2423(c).
The district court dismissed count two of the indictment, which relates to the 2016
conduct. Applying the Supreme Court's interstate commerce cases, the court concluded that
Section 2423(c), as applied to defendant's sexual assault of his minor daughter while he was
residing in the Philippines, exceeded Congress's authority under the Foreign Commerce Clause.
The court reasoned that the conduct was "noneconomic, violent criminal conduct"; that there is
no "express jurisdictional element" connecting Section 2423(c) to foreign commerce as applied
to the facts of this case; and that "Congress made no factual findings sl,owing that
noncommercial sexual violence committed by Americans residing abroad against children,
generally, or biologically related children, in particular, has a substantial effect on commerce."
Slip op. at 28-29. The court rejected the govermnent's link between the defendant's·
noncommercial conduct and the international market in child trafficking and sex tourism as too
attenuated. Id at 29. The court stated that it would reach the same conclusion even if it were to
apply a ''modified Interstate Commerce Clause framework" and "[r]elax[] the required nexus
between commerce and the activity being regulated" to analyze Congress's power under the
Foreign Commerce Clause, as the govermnent had contended was appropriate. Id at 32.
The district court further rejected the govermnent's argument that the court should uphold
Section 2423(c) as an exercise of Congress's authority under the Necessary and Proper Clause to
pass legislation implementing the Optional Protocol. The court reasoned that Section 2423(c), as
applied to the facts of this case, is not necessary to implement the Optional Protocol because it
criminalizes local activity that is noncommercial in nature and disconnected from any broader ·
commercial market. Slip op. 39. The court further reasoned that the statute as applied is not a
proper exercise of Congress's authority because it either caused the treaty to reach a topic which
the President himself could not have negotiated (a domestic matter of another country) or
allowed Congress to reserve for itself power to expand the treaty's scope beyond what the
·.
President had negotiated. Id. at 40-42.
The district court rejected the defendant's challenges to count one of the indictment. To
eliminate any dispute over venue for that count, however, see slip op. 43-46, and in light of the
district court's dismissal of count two, the United States successfully moved to dismiss count one
without prejudice and refiled that charge in the District of Minnesota, which has the strongest
connection to the defendant's 2007 conduct.
The Department of Justice has defended the constitutionality of 18 U.S.C. 2423(c) as
applied to the "residence" prong of Section 2423(c), including in the district court in this case.
Nevertheless, the Child Exploitation and Obscenity Section (CEOS) of the Criminal Division of
the Department of Justice has advised me that further efforts to reinstate and then prosecute the
dismissed Section 2423(c) count will not have substantial practical benefit in this case and,
therefore, that an appeal of the district court's decision is not warranted, for several reasons.
First, the remaining count, brought under Section 2423(c), carries the same sentence (up to 30
years of imprisonment) as the dismissed count. CEOS is confident in the prospects for
conviction under the remaining 2423( c) count and, therefore, the defendant may receive the same
sentence he would have received had the government proceeded on both counts. Seco.nd, even if
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the Department succeeded on appeal of the dismfased count, CEOS informs me that it is doubtful
that it would pursue the dismissed count on remand. The remaining Section 2423(c) count,
which relates to allegations about the defendant's 2007 conduct, is currently scheduled for trial
on February 6, 2018. In that trial, CEOS will seek permission for the defendant's daughter to
testify about the defendant's alleged 2016 conduct pursuant to Federal Rule of Evidence 404(b),
which permits introduction of evidence of the defendant's "other acts" in certain circumstances.
Even if the Department succeeded .in reinstating the dismissed count, prosecuting it would
require the Department to present the testimony of the now~six-year-old alleged victim a second
time. Needless to say, CEOS does not think it makes sense to impose that stress on a.young
child twice, particularly if a second conviction would result in a sentence that would run
concurrently to the first. Third, whether the victim would testify a second time (or testify at all)
would be solely up to her, as CEOS has no subpoena authority over her (or any corroborating
witnesses).
Our opening brief in the court of appeals would be due on November 22, 20.17. Please let
me know if we can be of further assistance in this matter.
·
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The Honorable Orrin Hatch
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United States Senate
Washington, D.C. 20510
Re:

United States v. James Marvin Reed, No. 15-188 (D.D.C., filed July 27, 2017)

Dear Senator Hatch:
Consistent with 28 U.S.C. 530D, I write to call your attention to the above-referenced
decision of the United States District Court for the District of Columbia. A copy of the decision
is enclosed.
The decision addressed the constitutionality of 18 U.S.C. 2423(c) as applied to a United
States citizen who resides in a foreign country and engages iuuoncommercial sexual conduct
with his minor daughter. Section 2423(c) provides that"[a]ny United States citizen * * * who
travels in foreign commerce or resides, either temporarily or permanently, in a foreign country,
and engages in any illicit sexual conduct with another person" shall be punished by a fine or not
more than 30 years of imprisonment. "Illicit sexual conduct" is defmed to include both
commercial and non-commercial sex acts with a minor. 18 U.S.C. 2423(f)(l) and (f)(2).
In 2000, President Clinton signed the Optional Protocol to the United Nations
Convention on the Rights of the Child on the Sale of Children, Child Prostitution, and Child
Pornography (Optional Protocol), and the Senate ratified it in 2002. The purpose of the Optional
Protocol is to encourage the signatory nations to combat the sale of children, child prostitution,
and child pornography. Article 3 of the Optional Protocol requires each nation to ensure, at a
minimum, that those sexual-exploitation offenses are prohibited under its criminal laws, whether
committed domestically or transnationally.
The defendant in this case is a United States citizen who has primarily lived in the
Philippines since 1998, but has made several short trips back to the United States. The
indictment alleges that in 2007, he flew to the Philippines from Minnesota, engaged in sexual
intercourse with a minor, took nude photographs, and paid her. It also alleges that in 2016, while
residing in the Philippines, the defendant sexually assaulted his four-year-old daughter. Based
on that conduct, a federal grand jury in the District of Columbia returned a superseding
indictment charging the defendant with traveling in foreign commerce and engaging in illicit
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sexual conduct, in violation of 18 U.S.C. 2423(c); and residing, temporarily or permanently, in a
foreign country and engaging in illicit sexual conduct, in violation of 18 U.S.C. 2423(c).
The districtcourt dismissed count two of the indictment, which relates to the 2016
conduct. Applying the Supreme Court's interstate commerce cases, the court concluded that
Section 2423(c), as applied to defendant's sexual assault of his minor daughter while he was
residing in the Philippines, exceeded Congress's authority under the Foreign Commerce Clause.
The court reasoned that the conduct was "noneconomic, violent criminal conduct"; that there is
no "express jurisdictional element" connecting Section 2423(c) to foreign commerce as applied
to the facts of this case; and that "Congress made no factual findings showing that
noncommercial sexual violence committed by Americans residing abroad against children,
generally, or biologically related children, in particular, has a substantial effect on commerce."
Slip op. at 28-29: The court rejected the government's link between the defendant's
noncommercial conduct and the international market in child trafficking and sex tourism as too
attenuated. Id at 29. The court stated that it would reach the same conclusion even if it were to
apply a "modified Interstate Commerce Clause framework" and "[r]elax[] the required nexus
between commerce and the activity being regulated" to analyze Congress's power under the
Foreign Commerce Clause, as the government had contended was appropriate. Id. at 32.
The district court further rejected the government's argument that the court should uphold
Section 2423(c) as an exercise of Congress's authority under the Necessary and Proper Clause to
pass legislation implementing the Optional Protocol. The court reasoned that Section 2423 (c), ·as
applied to the facts of this case, is not necessary to implement the Optional Protocol because it
criminalizes local activity that is noncommercial in nature and disconnected from any broader
. commercial market. Slip op. 39. The court further reasoned that the statute as applied is not a
proper exercise of Congress's authority because it either caused the treaty to reach a topic which
the President himself could not have negotiated (a domestic matter of another country) or
allowed Congress to reserve for itself power to expand the treaty's scope beyond what the
President had negotiated. Id. at 40-42.
The district court rejected the defendant's challenges to count one of the indictment. To
eliminate any dispute over venue for that count, however, see slip op. 43-46, and in light of the
district court's dismissal of count two, the United States successfully moved to dismiss count one
without prejudice and refiled th.at charge in the District of Minnesota, which has the strongest
connection to the defendant's 2007 conduct.
The Department of Justice has defended the constitutionality of 18 U.S.C. 2423(c) as
applied to the "residence" prong of Section 2423( c); including in the district court in this case:
Nevertheless, the Child Exploitation and Obscenity Section (CEOS) of the Criminal Division of
the Department of Justice has advised me that further efforts to reinstate and then prosecute the
dismissed Section 2423(c) count will not have substantial practical benefit in this case and,
therefore, that an appeal of the district court's decision is not warranted, for several reasons.
First, the remaining count, brought under Section 2423(c), carries the same sentence (up to 30
years of imprisonment) as the dismissed count. CEOS is confident in the prospects for
conviction under the remaining 2423(c) count and, therefore, the defendant may receive the same
sentence he would have received had the government proceeded on both counts. Second, even if
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the Department succeeded on appeal of the dismissed count, CEOS informs me that it is doubtful
that it would pursue the dismissed count on remand. The remaining Section 2423(c) count,
which relates to· allegations about the defendant's 2007 conduct, is currently scheduled for trial
on February 6, 2018. In that trial, CEOS will seek permission for the defendant's daughter to
testify about the defendant's alleged 2016 conduct pursuant to Federal Rule of Evidence 404(b),
which permits introduction of evidence of the defendant's "other acts" in certain circumstances.
Even if the Department succeeded in reinstating the dismissed count, prosecuting it would
require the Department to present the testimony of the now-six-year-old alleged victim a second
time. Needless to say, CEOS does not think it makes sense to impose thatstres.s on a young
child twice, particularly if a second conviction would result in a sentence that would run
concurrently to the first. Third, whether the victim would testify a second time (or testify at all)
would be solely up to her, as CEOS has no subpoena authority over her (or any corroborating
witnesses).
Our opening brief in the court of appeals would be due on November 22, 2017. Please let
me !mow ifwe can be of further assistance in this matter.
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The Honorable Charles E. Schumer
Minority Leader
United States Senate
Washington, D.C. 20510
Re:

United States v. James Marvin Reed, No. 15-188 (D.D.C., filed July 27, 2017)

Dear Mr. Leader:
Consistent with 28 U.S.C. 530D, I write to call your attention to the above-referenced
decision of the United States District Court for the District of Columbia. A copy of the decision
is enclosed.
The decision addressed the constitutionality of 18 U.S.C. 2423(c) as applied to a United
States citizen who resides in a foreign country and engages in noncommercial sexual conduct
with his minor daughter. Section 2423(c) provides that "[a]ny United States citizen * * * who
travels in foreign commerce or resides, either temporarily or permanently, in a foreign country,
and engages in any illicit sexual conduct with another person" shall be punished by a fine or not
more than 30 years of imprisonment. "Illicit sexual conduct" is defined to include both
commercial and non-commercial sex acts with a minor. 18 U.S.C. 2423(f)(l) and (f)(2).
In 2000, President Clinton signed the Optional Protocol to the United Nations
Convention on the Rights of the Child on the Sale of Children, Child Prostitution, and Child
Pornography (Optional Protocol), and the Senate ratified it in 2002. The purpose of the Optional
Protocol is to encourage the signatory nations to combat the sale of children, child prostitution,
and child pornography. Article 3 of the Optional Protocol requires each nation to ensure, at a
minimum, that those sexual-exploitation offenses are prohibited under its criminal laws, whether
committed domestically or transnationally.
The defendant in this case is a United States citizen who has primarily lived in the
Philippines since 1998, but has made several short trips back to the United States. The
indictment alleges that in 2007, he flew to the Philippines from Minnesota, engaged in sexual
intercourse with a minor, took nude photographs, and paid her. It also alleges that in 2016, while
residing in the Philippines, the defendant sexually assaulted his four-year-old daughter. Based
on that conduct, a federal grand jury in the District of Columbia returned a superseding
indictment charging the defendant with traveling in foreign commerce and engaging in illicit
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sexual conduct, in violation of18 U.S.C. 2423(c); and residing, temporarily or permanently, in a
foreign country and engaging in illicit sexual conduct, in violation of 18 U.S.C. 2423(c).
The district court dismissed count two of the indictment, which relates to the 2016
conduct. Applying the Supreme Court's interstate commerce cases, the court concluded that
Section 2423(c), as applied to defendant's sexual assault of his minor daughter while he was
residing in the Philippines, exceeded Congress's authority under the Foreign Commerce Clause.
The court reasoned that the conduct was "noneconomic, violent criminal conduct"; that there is
no "express jurisdictional element" connecting Section 2423(c) to foreign commerce as applied
to the facts of this case; and that '.'Congress made no factual findings showing that
noncommercial sexual violence committed by Americans residing abroad against children,
generally, or biologically related children, iri particular, has a substantial effect on commerce."
Slip op. at 28-29. The court rejected the government's link between the defendant's
noncommercial conduct and the international market in child trafficking and sex tourism as too
attenuated. Id. at 29. The court stated that it would reach the same conclusion even if it were to
apply a "modified Interstate Commerce Clause framework" and "[r]elax[] the required nexus
between commerce and the activity being regulated" to analyze Congress's power under the ·
Foreign Commerce Clause, as the government had contended was appropriate. Id. at 32.
The district court further rejected the government's argument that the court should uphold
Section 2423(c) as an exercise of Congress's authority under the Necessary and Proper Clause to
pass legislation implementing the Optional Protocol. The court reasoned that Section 2423(c), as
applied to the facts of this case, is not necessary to implement the Optional Protocol because it
criminalizes local activity that is noncommercial in nature and disconnected from any broader
commercial market. Slip op. 3 9. The court further reasoned that the statute as applied is not a
proper exercise of Congress's authority because it either caused the treaty to reach a topic which
the President himself could not have negotiated (a domestic matter of another country) or
allowed Congress to reserve for itself power to expand the treaty's scope beyond what the
President had negotiated. Id at 40-42.
The district court rejected the defendant's challenges to count one of the indictment. To
eliminate any dispute over venue for that count, however, see slip op. 43-46, and in light of the
district court's dismissal of count two, the United States successfully moved to dismiss count one
without prejudice and refiled that charge in the District of Minnesota, which has the strongest
connection to the defendant's 2007 conduct.
·
The Department of Justice has defended the constitutionality of 18 U.S.C. 2423(c) as ·
applied to the "residence" prong of Section 2423(c), including in the district court in this case.
Nevertheless, the Child Exploitation and Obscenity Section (CEOS) of the Criminal Division of
the Department of Justice has advised me that further efforts to reinstate and then prosecute the
dismissed Section 2423(c) count will not have substantial practical benefit in this case and,
therefore, that an appeal of the district court's decision is not warranted, for several reasons.
First, the remaining count, brought under Section 2423(c), carries the same sentence (up to 30
years of imprisonment) as the dismissed count. CEOS is confident in the prospects for ·
conviction under the remaining 2423(c) count and, therefore, the defendant may receive the same
sentence he would have received had the government proceeded on both counts. Second, even if
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the Department succeeded on appeal of the dismissed count, CEOS informs me that it is doubtful
that it would pursue the dismissed count bn remand. The remaining Section 2423(c) count,
which relates to allegations about the defendant's 2007 conduct, is currently scheduled for trial
on February 6, 2018. In that trial, CEOS will seek permission for the defendant's daughter to
testify about the defendant's alleged 2016 conduct pursuant to Federal Rule of Evidence 404(b),
which permits introduction of evidence of the defendant's "other acts" in certain circumstances.
Even if the Department succeeded in reinstating the dismissed count, prosecuting it woiJld
require the Department to present the testimony of the now-six-year-old alleged victim a second
time. Needless to say, CEOS does not think it makes sense to impose that stress on a young
child twice, particularly if a second conviction would result in a sentence that would run
concurrently to the first. Third, whether the victim would testify a second time (or testify at all)
would be solely up to her, as CEOS has no subpoena authority over her (or any corroborating
witnesses).
·
Our opening brief in the court of appeals would be due on November 22, 2017. Please let
me !mow ifwe can be of further assistance in this matter.
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Washington, l).C. 20515
Re:

United States v. James Marvin Reed, No. 15-188 (D.D.C., filed July 27, 2017)

Dear Mr. Hungar:
Consistent with 28 U.S.C. 530D, I write to call your attention to the above-referenced
decision of the United States District Court for the District of Columbia.. A copy of the decision
is enclosed.
The decision addressed the constitutionality of 18 U.S.C. 2423(c) as applied to a United
States citizen who resides in a foreign country and engages in noncommercial sexual conduct
with his minor daughter. Section 2423(c) provides that "[a]ny United States citizen * * * who
travels in foreign commerce or resides, either temporarily or permanently, in a foreign country,
and engages in any illicit sexual conduct with another person" shall be punished by a fine or not
more than 3 0 years of imprisonment. "Illicit sexual conduct" is defined to include both
commercial and non-commercial sex acts with a minor. 18 U.S.C. 2423(f)(l) and (f)(2).

In 2000, President Clinton signed the Optional Protocol to the United Nations
Convention on the Rights of the Child on the Sale of Children, Child Prostitution, and Child
Pornography (Optional Protocol), and the Senate ratified it in 2002. The purpose of the Optional
Protocol is to encourage the signatory nations to combat the sale of children, child prostitution,
and child pornography. Article 3 of the Optional Protocol requires each nation to ensure, at a
minimum, that those sexual-exploitation offenses are prohibited under its criminal laws, whether
committed domestically or transnationally.
The defendant in this case is a United States citizen who has primarily lived in the
Philippines since 1998,
but has made several short trips back to the United States. The.
.
indictment alleges that in 2007, he flew to the Philippines from Minnesota, engaged in sexual
intercourse with a minor, took nude photographs, and paid her. It also alleges that in 2016, while
residing in the Philippines, the defendant sexually assaulted his four-year-old daughter. Based
on that conduct, a federal grand jury in the District of Columbia returned a superseding
indictment charging the defendant with traveling in foreign commerce and engaging in illicit

Page2
sexual conduct, in violation of 18 U.S.C. 2423(c); and residing, temporarily or permanently, in a
foreign country and engaging in illicit sexual conduct, in violation of 18 U.S.C. 2423(c).
The district court dismissed count two of the indictment, which relates to the 2016
conduct. Applying the Supreme Court's interstate commerce cases, the court concluded that
Section 2423(c), as applied to defendant's sexual assault of his minor daughter while he was
residing in the Philippines, exceeded Congress's authority under the Foreign Commerce Clause.
The court reasoned that the conduct was "noneconomic, violent criminal conduct"; that there is
no "express jurisdictional element" connecting Section 2423(c) to foreign commerce as applied
to the facts of this case; and that "Congress made no factual findings showing that
noncommercial sexual violence committed by Americans residing abroad against children,
generally, or biologically related children, in particular, has a substantial effect on commerce."
Slip op. at 28-29. The court rejected the government's link between the defendant's
noncommercial conduct and the international market in child trafficking and sex tourism as too
attenuated. Id at 29. The court stated that it would reach the same conclusion even if it were to
apply a "modified Interstate Commerce Clause framework" and "[r]elax[] the required nexus
between commerce and the activity being regulated" to analyze Congress's power under the
Foreign Commerce Clause, as the government had contended was appropriate. Id at 32.
The district court further rejected the government's argument that the court should uphold
Section 2423(c) as an exercise of Congress's authority under the Necessary and Proper Clause to
pass legislation implementing the Optional Protocol, The court reasoned that Section 2423(c), as
applied to the facts of this case, is not necessary to implement the Optional Protocol because it
criminalizes local activity that is noncommercial in nature and disconnected from any broader
commercial market. Slip op. 39. The court further reasoned that the statute as applied is not a
proper exercise of Congress's authority because it either caused the treaty to reach a topic which
the President himself could not have negotiated (a domestic matter of another country) or
allowed Congress to reserve for itself power to expand the treaty's scope beyond what the
President had negotiated . .Id at 40-42.
·
The district court rejectedthe defendant's challenges to count one of the indictment. To
eliminate any dispute over venue for that count, however, see slip op. 43-46, and in light of the
district court's dismissal of count two, the United States successfully moved to dismiss count one
without prejudice and refiled that charge in the District of Minnesota, which has the strongest
connection to the defendant's 2007 conduct.
The Department of Justice has defended the constitutionality of 18 U.S.C. 2423(c) as
applied to the "residence" prong of Section 2423(c), including in the district court in this case.
Nevertheless, the Child Exploitation and Obscenity Section (CEOS) of the Criminal Division of
the Department of Justice has advised me that further efforts to reinstate and then prosecute the
dismissed Section 2423(c) count will not have substantial practical benefit in this case and,
therefore, that an appeal of the district court's decision is not warranted, for several reasons.
First, the remaining count, brought under Section 2423(c), carries the same sentence (up to 30
years of imprisonment) as the dismissed count CEOS is confident in the prospects for
conviction under the remaining 2423 (c) count and, therefore, the defendant may receive the same
sentence he would have received had the government proceeded on both counts. Second, even if
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the Department succeeded on appeal of the dismissed count, CEOS informs me that it is doubtful ·
that it would pursue the dismissed count on remand. The remaining Section 2423(c) count,
which relates to allegations about the defendant's 2007 conduct, is currently scheduled for trial
on February 6, 2018. In that trial, CEOS will seek permission for the defendant's daughter to
testify about the defendant's alleged 2016 conduct pursuant to Federal Rule of Evidence 404(b),
which permits introduction of evidence of the defendant's "other acts" in certain circumstances.
Even if the Department succeeded in reinstating the dismissed count, prosecuting it would
require the Department to present the testimony of the now-six-year-old alleged victim a second
time. Needless to say, CEOS does not think it makes sense to impose that stress on a young
child twice, particularly if a second conviction would result in a sentence that would run
concurrently to the first. Third, whether the victim would testify a second time (or testify at all)
would be solely up to her, as CEOS has no subpoena authority over her (or any corroborating
witnesses).
Our opening brief in the court of appeals would be due on November·22, 2017. Please let
me know ifwe can be of further assistance in this matter.

Illy, ,

ciJ

Noel J. F,a
· Solicitor eneral
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The Honorable Dianne Feinstein
Ranking Member
Committee on the Judiciary
United States Senate
Washington, D.C. 20510
Re:

United Statesv. James Marvin Reed, No. 15-188 (D.D.C., filed July 27, 2017)

Dear Senator Feinstein:
Consistent with 28 U.S.C. 530D, I write to call your attention to the above-referenced
decision of the United States District Court for the District of Columbia. A copy of the decision
is enclosed.
The decision addressed the constitutionality of 18 U.S.C. 2423(c) as applied to a United
States citizen who resides in a foreign country and engages in noncommercial sexual conduct
with his minor daughter. Section 2423(c) provides that "[a]ny United States citizen * * * who
travels in foreign commerce or resides, either temporarily or permanently, in a foreign country,
and engages in any illicit sexual conduct with another person" shall be punished by a fine or not
more than 30 years of imprisonment. "Illicit sexual conduct" is defmed to include both
commercial and non-commercial sex acts with a minor. 18 U.S.C. 2423(f)(l) and (f)(2).
In 2000, President Clinton signed the Optional Protocol to the United Nations
Convention on the Rights of the Child on the Sale of Children, Child Prostitution, and Child
Pornography (Optional Protocol), and the Senate ratified it in 2002. The purpose of the Optional
Protocol is to encourage the signatory nations to combat the sale of children, child prostitution,
and child pornography. Article 3 of the Optional Protocol requires each nation to ensure, at a
minimum, that those sexual-exploitation offenses are prohibited under its criminal laws, whether
committed domestically or transnationally.
The defendant in this case is a United States citizen who has primarily lived in the
Philippines since 1998, but has made several short trips back to the United States. The
indictment alleges that in 2007, he flew to the Philippines from Minnesota, engaged in sexual
intercourse with a minor, took nude photographs, and paid her. It also alleges that in 2016, while
residing in the Philippines, the defendant sexually assaulted his four-year-old daughter. Based
on that conduct, a federal grand jury in the District of Columbia returned a superseding
indictment charging the defendant with traveling in foreign commerce and engaging in illicit
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sexual conduct, in violation of 18 U,S.C. 2423(c); and residing, temporarily or permanently, in a
foreign country and engaging in illicit sexual conduct, in violation of 18 U.S.C. 2423(c).
The district court dismissed count two of the indictment, which relates to the 2016
conduct. Applying the Supreme Court's interstate commerce cases, the court concluded that
Section 2423(c), as applied to defendant's sexual assault of his minor daughter while he was
residing in the Philippines, exceeded Congress's authority under the Foreign Commerce Clause.
The court reasoned that the conduct was "noneconomic, violent criminal conduct"; that there is
no "express jurisdictional element" connecting Section 2423(c) to foreign commerce as applied
to the facts of this case; and that "Congress made no factual findings showing that
noncommercial sexual violence committed by Americans residing abroad against children,
·generally, or biologically related children, in particular, has a substantial effect on commerce."
Slip op. at 28-29. The court rejected the government's link between the defendant's
noncommercial conduct and the international market in child trafficking and sex tourism as too
attenuated. Id at 29. The court stated that it would reach the same conclusion even if it were to
apply a "modified Interstate Commerce Clause framework" and "[r]elax[] the required nexus
between commerce and the activity being regulated" to analyze Congress's power under the
Foreign Commerce Clause, as the government had contended was appropriate. Id at 32.
The district court further rejected the government's argument that the court should uphold
Section 2423(c) as an exercise of Congress's authority under the Necessary and Proper Clause to
pass legislation implementing the Optional Protocol. The court reasoned that Section 2423(c), as
applied to the facts of this case, is not necessary to impiement the Optional Protocol because it
criminalizes local activity that is noncommercial in nature and disconnected from any broader
commercial market. Slip op. 39. The court further reasoned that the statute as applied is not a
proper exercise of Congress's authority because it either caused the treaty to reach a topic which
. the President himself could not have negotiated (a domestic matter of another country) or
allowed Congress to reserve for itself power to expand the treaty's scope beyond what the
President had negotiated. Id at 40-42.
The district court rejected the defendant's challenges to count one of the indictment. To
eliminate any dispute over venue for that count, however, see slip op. 43-46, and in light of the
district court's dismissal of count two, the United States successfully moved to dismiss count one ·
without prejudice and refiled that charge in the District of Minnesota, which has the strongest
connection to the defendant's 2007 conduct.
The Department of Justice has defended the constitutionality of 18 U.S.C. 2423(c) as
applied to the "residence" prong of Section 2423(c), including in the district court in this case.
Nevertheless, the Child Exploitation and Obscenity Section (CEOS) of the Criminal Division of
the Department of Justice has advised me that further efforts to reinstate and then prosecute the
dismissed Section 2423(c) count will not have substantial practical benefit in this case and,
therefore, that an appeal of the district court's decision is not warranted, for several reasons.
First, the remaining count, brought under Section 2423(c), carries the same sentence (up to 30
years of imprisonment) as the dismissed count. CEOS is confident in the prospects for .
conviction under the remaining 2423( c) count and, therefore, the defendant may receive the same
sentence he would have received had the government proceeded on both counts. Second, even if
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the Department succeeded on appeal of the dismissed couut, CEOS informs me that it is doubtful
that it would pursue the dismissed couut on remand. The remaining Section 2423(c) couut,
which relates to allegations about the defendant's 2007 conduct, is currently scheduled for trial
on February 6, 2018. In that trial, CEOS will seek permission for the defendant's daughter to
testify about the defendant's alleged 2016 conduct pursuant to Federal Rule ofEvidence404(b),
which permits introduction of evidence of the defendant's "other acts" in certain circumstances.
Even if the Department succeeded in reinstating the dismissed couut, prosecuting it would
require the Department to present the testimony of the now-six-year-old alleged victim a second
time. Needless to say, CEOS does not think it makes sense to impose that stress on a youug
. child twice, particularly if a second conviction would result in a sentence that would ruu
concurrently to the first. Third, whether the victim would testify a second time (or testify at all)
would be solely up to her, as CEOS has no subpoena authority over her (or any corroborating
witnesses).
·
Our opening brief in the court of appeals would be due on November 22, 2017. Please let
me know ifwe can be of further assistance in this matter.
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The Honorable Charles E. Grassley
Chairman
Committee on the Judiciary
United States Senate
Washington, D.C. 20510
Re:

United States v. James Marvin Reed, No.15-188 (D.D.C., filed July 27, 2017)

Dear Mr. Chairman:
Consistent with 28 U.S.C. 530D, I write to call your attention to the above-referenced
decision of the United States District Court for the District of Columbia. A copy of the decision
is enclosed.
The decision addressed the constitutionality of 18 U.S.C. 2423(c) as applied to a United
States citizen who resides in a foreign country and engages in noncommercial sexual conduct
with his minor daughter. Section 2423(c) provides that "[a]ny United States citizen * * * who
travels in foreign commerce or resides, either temporarily or permanently, in a foreign country,
and engages in any illicit sexual conduct with another person" shall be punished by a fine or not
more than 30 years of imprisonment. "Illicit sexual conduct" is defined to include both
commercial and non-commercial sex acts with a minor. 18 U.S.C. 2423(f)(l) and (f)(2).
In 2000, President Clinton signed the Optional Protocol to the United Nations
Convention on the Rights of the Child on the Sale of Children, Child Prostitution, and Child
Pornography (Optional Protocol), and the Senate ratified it in 2002. The purpose of the Optional
Protocol is to encourage the signatory nations to combat the sale of children, child prostitution,
and child pornography. Article 3 of the Optional Protocol requires each nation to ensure, at a
minimum, that those sexual-exploitation offenses are prohibited under its criminal laws, whether
committed domestically or transnationally.
The defendant in this case is a United States citizen who has primarily lived in the
Philippines since 1998, but has made several short trips back to the United States. The
indictment alleges that in 2007, he flew to the Philippines from Minnesota, engaged in sexual
intercourse with a minor, took nude photographs, and paid her. It also alleges that in 2016, while
residing in the Philippines, the defendant sexually assaulted his four-year-old daughter. Based
on that conduct, a federal grand jury in the District of Columbia returned a superseding
indictment charging the defendant with traveling in foreign commerce and engaging in illicit
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sexual conduct, in violation of 18 U.S.C, 2423(c); and residing, temporarily or permanently, in a
foreign country and engaging in illicit sexual conduct, in violation of 18 U.S.C. 2423(c).
The district court dismissed count two of the indictment, which relates to the 2016
conduct. Applying the Supreme Court's interstate commerce cases, the court concluded that
Section 2423(c), as applied to defendant's sexual assault of his minor daughter while he was
residing in the Philippines, exceeded Congress's authority under the Foreign Commerce Clause.
The court reasoned that the conduct was "noneconomic, violent criminal conduct"; that there is
no "express jurisdictional element" connecting Section 2423(c) to foreign commerce as applied
to the facts of this case; and that "Congress made no factual findings showing that
noncommercial sexual violence committed by Americans residing abroad against children,
generally, or biologically related children, in particular, has a substantial effect on commerce."
Slip op. at 28-29. The court rejected the government's link between the defendant's
noncommercial conduct and the international market in child trafficking and sex tourism as too
attenuated. Id. at 29. The court stated that it would reach the same conclusion even if it were to
apply a "modified Interstate Commerce Clause framework" and "[r]elax[] the required nexus
between commerce and the activity being regulated" to analyze Congress's power under the
Foreign Commerce Clause, as the government had. contended was appropriate. Id at 32.
The district courffurther rejected the government's argument that the court should uphold
Section 2423(c) as an exercise of Congress's authority under the Necessary and Proper Clause to
pass legislation implementing the Optional Protocol. The court reasoned that Sectfon 2423(c), as
applied to the facts of this case, is not necessary to implement the Optional Protocol because it
criminalizes local activity that is noncommercial in nature and disconnected from any broader
commercial market. Slip op. 39. The court further reasoned that the statute as applied is not a
proper exercise of Congress's authority because it either caused the treaty to reach a topic which
the President himself could not have negotiated (a domestic matter of.another country) or
allowed Congress to reserve for itself power to expand the treaty's scope beyond what the
President had negotiated. Id at 40-42.
The district court rejected the defendant's challenges to count one of the indictment. To
eliminate any dispute over venue for that count, however, see.slip op. 43-46, and in light of the
district court's dismissal of count two, the United States successfully moved to dismiss count one
without prejudice and refiled that charge in the District of Minnesota, which has the strongest
connection to the defendant's 2007 conduct.
The Department of Justice has defended the constitutionality of 18 U.S.C. 2423(c) as
applied to the "residence" prong of Section 2423( c), including in the district court in this case.
Nevertheless, the Child Exploitation and Obscenity Section (CEOS) of the Criminal Division of
the Department of Justice has advised me that further efforts to reinstate and then prosecute the
dismissed Section 2423(c) count will not have substantial practical benefit in this case and,
therefore, that an appeal of the district court's decision is not warranted, for several reasons.
First, the remaining count, brought under Section 2423(c), carries the same sentence (up to 30
years of imprisonment) as the dismissed count. . CEOS is confident in the prospects for .
conviction under the remaining 2423(c) count and, therefore, the defend$1t may receive the same
sentence he would have received had the government proceeded on both counts. Second, even if
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the Department succeeded on appeal of the dismissed count, CEOS informs me that it is doubtful
that it would pursue the dismissed count on remand. The remaining Section 2423(c) count,
which relates to allegations about the defendant's 2007 conduct, is currently scheduled for trial .
on February 6, 2018. In that trial, CEOS will seek permission for the defendant's daughter to
testify about the defendant's alleged 2016 conduct pursuant to Federal Rule of Evidence 404(b),
which permits introduction .of evidence of the defendant's "other acts" .in certain circumstances.
Even if the Department succeeded in reinstating the dismissed count, prosecuting it would
require the Department to present the testimony of the now-six-year-old alleged victim a second
time. Needless to say, CEOS does not think it makes sense to impose that stress on a young
child twice, particularly if a second conviction would result in a sentence that would run
concurrently to the first. Third, whether the victim would testify a second time (or testify at all)
would be solely up to her, as CEOS has no subpoena authority over her (or any corroborating
witnesses).
Our opening brief in the court of appeals would be due on November 22, 2017. Please let
me know ifwe can be of further assistance in this matter.
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The Honorable Robert Goodlatte
Chairman
Committee on the Judiciary
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Washington, D.C. 20515
Re:

United States v. James Marvin Reed, No. 15-188 (D.D.C., filed July 27, 2017)

Dear Mr. Chairman:
Consistent with 28 U.S.C. 530D, I write to call your attention to the above-referenced
decision of the United States District Court for the District of Columbia. A copy of the decision
is enclosed.
The decision addressed the constitutionality of 18 U.S.C. 2423(c) as applied to a United
States citizen who resides in a foreign country and engages in noncommercial sexual conduct
with his minor daughter. Section 2423(c) provides that"[a]ny United States citizen * * * who
travels in foreign commerce or resides, either temporarily or permanently, in a foreign country,
and engages in any illicit sexual conduct with another person" shall be punished by a fine or not
more than 30 years of imprisonment. "Illicit sexual conduct" is defined to include both
commercial and non-commercial sex acts with a minor. 18 U.S.C. 2423(f)(l) and (f)(2).
In 2000, President Clinton signed the Optional Protocol to the United Nations
Convention on the Rights of the Child on the Sale of Children, Child Prostitution, and Child
Pornography (Optional Protocol), and the Senate ratified it in 2002. The purpose of the Optional
Protocol is to encourage the signatory nations to combat the sale of children, child prostitution,
and child pornography. Article 3 of the Optional Protocol requires each nation to ensure, at a
minimum, that those sexual-exploitation offenses are prohibited under its criminal laws, whether
committed domestically or transnationally.
The defendant in this case is a United States citizen who has primarily lived in the
Philippines since 1998, but has made several short trips back to the United States. The
indictment alleges that in 2007, he flew to the Philippines from Minnesota, engaged in sexual
intercourse with a minor, took nude photographs, and paid her. It also alleges that in 2016, while
residing in the Philippines, the defendant sexually assaulted his four-year-old daughter. Based
on that conduct, a federal grand jury in the District of Columbia returned a superseding
indictment charging the defendant with traveling in foreign commerce and engaging in illicit
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sexual conduct, in violation of 18 U.S.C. 2423(c); and residing, temporarily or permanently, in a
foreign country and engaging in illicit sexual conduct, in violation of 18 U.S.C. 2423(c).
The district court dismissed count two of the indictment, which relates to the 2016
conduct. Applying the Supreme Court's interstate commerce cases, the court concluded that
Section 2423(c), as applied to defendant's sexual assault of his minor daughter while he was
residing in the Philippines, exceeded Congress's authority under the Foreign Commerce Clause.
The court reasoned that the conduct was "noneconomic, violent criminal conduct"; that there is
no "express jurisdictional element" connecting Section 2423(c) to foreign commerce as applied
to the facts of this case; and that "Congress made no factual findings showing that
noncommercial sexual violence committed by Americans residing abroad against children,
generally, or biologically related children, in particular, has a substantial effect on commerce."
Slip op. at 28-29. The court rejected the govermnent's link between the defendant's
noncommercial conduct and the international market in child trafficking and sex tourism as too·
attenuated. Id at 29. The court stated that it would reach the same conclusion even if it were.to
apply a "modified Interstate Commerce Clause framework" and "[r]elax[] the required nexus
between commerce and the activity being regulated" to analyze Congress's power under the
Foreign Commerce Clause, as the government had contended was appropriate. Id. at 32.
The district court further rejected the govermnent's argument that the court should uphold
Section 2423(c) as an exercise of Congress's authority under the Necessary and Proper Clause to
pass legislation implementing the Optional Protocol. The court reasoned that Section 2423(c), as
applied to the facts of this case, is not necessary to implement the Optional Protocol because it
criminalizes local activity that is noncommercial in nature and disconnected from any broader
commercial market. Slip op. 39. The court further reasoned that the statute as applied is not a
proper exercise of Congress's authority because it either caused the treaty to reach a topic which
the President himself could not have negotiated (a domestic matter of another country) or
allowed Congress to reserve for itself power to expand the treaty's scope beyond what the.
President had negotiated. Id at 40-42.
The district court rejected the defendant's challenges to count one ofthe indictment. To
eliminate any dispute over venue for that count, however, see slip op. 43-46, and in light of the
_district court's dismissal of count two, the United States successfully moved to dismiss count one
without prejudice and refiled that charge in the District of Minnesota, which has the strongest
connection to the defendant's 2007 conduct.
·
The Department of Justice has defended the constitutionality of 18 U.S.C. 2423(c) as
applied to the "residence" prong of Section 2423 (c), including in the district court in this case.
Nevertheless, the Child Exploitation and Obscenity Section (CEOS) of the Criminal Division of
the Department of Justice has advised me that further efforts to reinstate and then prosecute the
dismissed Section 2423(c) count will not have substantial practical benefit in this case and,
therefore, that an appeal of the district court's decision is not warranted, for several reasons.
First, the remaining count, brought under Section 2423(c), carries the same sentence (up to 30
years of imprisonment) as the dismissed count. CEOS is confident in the prospects for
conviction under the remaining 2423(c) count and, therefore, the defendant may receive the same
sentence he would have received had the government proceeded on both counts. Second, even if
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the Department succeeded on appeal of the dismissed count, CEOS informs me that it is doubtful
that it would pursue the dismissed count on remand. The remaining Section 2423(c) count, ·
which relates to allegations about the defendant's 2007 conduct, is currently scheduled for trial
on February 6, 2018. In that trial, CEOS will seek permission for the defendant's daughter to
testify about the defendant's alleged 2016 conduct pursuant to Federal Rule of Evidence 404(b),
which permits introduction of evidence of the defendant's "other acts" in certain circumstances.
Even if the Department succeeded in reinstating the dismissed count, prosecuting it would
require the Department to present the testimony of the now-six-year-old alleged victim a second
time. Needless to say, CEOS does not think it makes sense to impose that stress on a young
child twice, particularly if a second conviction would result in a sentence that would run
concurrently to the first. Third, whether the victim would testify a second time (or testify at all)
would be solely up to her, .as CEOS has no subpoena authority over her (or any corroborating
witnesses).
·
·
Our opening brief in the court of appeals would be due on November 22, 2017. Please let
me kuow ifwe can be of further assistance in this matter.
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U. S. Department of Justice
Office of the Solicitor General

Solicitor General

Washington, D.C. 20530

October 31, 2017

The Honorable John Conyers, Jr.
Ranking Member
Committee on the Judiciary
U.S. House of Representatives
Washington, D.C. 20515
Re:

United States v. James Marvin Reed, No. 15-188 (D.D.C., filed July 27, 2017)

Dear Congressman Conyers:
Consistent with 28 U.S.C. 530D, I write to call your attention to the above-referenced
decision of the United States District Court for the District of Columbia. A copy of the decision
is enclosed.
The decision addressed the constitutionality of 18 U.S.C. 2423(c) as applied to a United
States citizen who resides in a foreign country and engages in noncommercial sexual conduct
with his minor daughter. Section 2423(c) provides that"[ a]ny United States citizen * * * who
travels in foreign commerce or resides, either temporarily or permanently, in a foreign country,
and engages in any illicit sexual conduct with another person;' shall be punished by a fine or not
more than 30 years of imprisonment. "Illicit sexual conduct" is defined to include both
commercial and non-commercial sex acts with a minor. 18 U.S.C. 2423(f)(l) and (f)(2).

In 2000, President Clinton signed the Optional Protocol to the United Nations
Convention on the Rights of the Child on the Sale of Children, Child Prostitution, and Child
Pornography (Optional Protocol), and the Senate ratified it in 2002. The purpose of the Optional
Protocol is to encourage the signatory nations t.o combat the sale of children, child prostitution,
and child pornography. Article 3 of the Optional Protocol requires each nation to ensure, at a
minimum, that those sexual-exploitation offenses are prohibited under its criminal laws, whether
committed domestically or transnationally.
The defendant in this case is a United States citizen who has primarily lived in the
Philippines since 1998, but has made several short trips back to the United States. The
indictment alleges that in 2007, he flew to the Philippines from Minnesota, engaged in sexual
intercourse with a minor, took nude photographs, and paid her. It also alleges that in 2016, while
residing in the Philippines, the defendant sexually assaulted his four-year-old daughter. Based
on that conduct, a federal grand jury in the District of Columbia returned a superseding
indictment charging the defendant with traveling in foreign commerce and engaging in illicit
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sexual conduct, in violation of 18 U.S.C. 2423(c); and residing, temporarily or permanently, in a
foreign country and engaging in illicit sexual conduct, in violation of 18 U.S.C. 2423(c).
The district court dismissed count two of the indictment, which relates to the 2016
conduct. Applying the Supreme Court's interstate commerce cases, the court concluded that
Section 2423(c), as applied to defendant's sexual assault of his minor daughter while he was
residing in the Philippines, exceeded Congress's authority under the Foreign Commerce Clause.
The court reasoned that the conduct was "noneconomic, violent criminal conduct"; that there is
no "express jurisdictional element" connecting Section 2423(c) to foreign commerce as applied
to the facts of this case; and that "Congress made no factual findings showing that
noncommercial sexual violence c_ommitted by Americans residing abroad against children,
generally, or biologically related children, in particular, has a substantial effect on commerce."
Slip op. at 28-29. The court rejected the government's link between the defendant's
noncommercial conduct and the international market in child trafficking and sex tourism as too
attenuated. Id at 29. The court stated that it would reach the same conclusion even if it were to
apply a "modified Interstate Commerce Clause framework" and "[r]elax[] the required nexus
between commerce and the activity being regulated" to analyze Congress's power under the
Foreign Commerce Clause, as the government had contended was appropriate. Id. at 32.
The district court further rejected the government's argument that the court should uphold
Section 2423(c) as an exercise of Congress's authority under the Necessary and Proper Clause to
pass legislation implementing the Optional Protocol. The court reasoned that Section 2423 (c), as ·
applied to the facts of this case, is not necessary to implementthe Optional Protocol because it · ·
criminalizes local activity that is noncommercial in nature and disconnected from any broader
commercial market. Slip op. 39. The court further reasoned that the statute as applied·is not a
proper exercise of Congress's authority because it either caused the treaty to reach a topic which
the President himself could not have negotiated (a domestic matter of another country) or
allowed Congress to reserve for itself power to expand the treaty's scope beyond what the
President had negotiated.. Id. at 40-42.
The district court rejected the defendant's challenges to count one ofthe indictment. To
eliminate any dispute over venue for that count, however, see slip op. 43-46, and in light of the
district court's dismissal of count two; the United States successfully moved to dismiss count one
withoutprejudice and refiled that charge in the District of Minnesota, which has the strongest
connection to the defendant's 2007 conduct.
.
The Department of Justice has defended the constitutionality of 18 U.S.C. 2423(c) as
applied to the "residence" prong of Section 2423 (c), including in the district court in this case.
Nevertheless, the Child Exploitation and Obscenity Section (CEOS) of the Criminal Division of
the Department of Justice has advised me that further efforts to reinstate and then prosecute the
dismissed Section 2423(c) count will not have substantial practical benefit in this case and,
therefore, that an appeal of the district court's decision is not warranted, for several reasons.
First, the remaining count, brought under Section 2423(c), carries the same sentence (up to 30
years of imprisonment) as the dismissed count. CEOS is confident in the prospects for
conviction under the remaining 2423(c) count and, therefore, the defendant may receive the same
sentence he would have received had the government proceeded on both counts. · Second, even if
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the Department succeeded on appeal of the dismissed count, CEOS informs me that it is doubtful
that it would pursue the dismissed count on remand. The remaining Section 2423(c) count,
which relates to allegations about the defendant's 2007 conduct, is currently scheduled for trial
on February 6, 2018. In that trial, CEOS will seek permission for the defendant's daughter to
testify about the defendant's alleged 2016 conduct pursuant to Federal Rule ofE'vidence 404(b),
which permits introduction of evidence of the defendant's "other acts" in certain circumstances.
Even if the Department succeeded in reinstating the dismissed count, prosecuting it would
require the Department to present the testimony of the now-six-year-old alleged victim a second
time. Needless to say, CEOS does not think it makes sense to impose that stress on a young
child twice, particularly if a second conviction would result. in a sentence that would run
concurrently to the first. Third, whether the victim would testify a second time (or testify at all)
would be solely up to her, as CEOS has no subpoena authority over her (or any corroborating
witnesses).
Our opening brief in the court of appeals would be due on N ovetnber 22, 2017. Please let
me know if we can be of further assistance in this matter.

aly,

Noel J. Fr ~iscj
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U. S. Department of Justice
Office of the Solicitor General

Solicitor General

Washington, D.C. 20530

October 31, 2017

Ms. Patricia Bryan
Senate Legal Counsel
United States Senate
Washington, D.C. 20510
Re:

United States v, James Marvin Reed, No. 15-188 (D,D,C., filed July 27, 2017)

Dear Ms, Bryan:
Consistent with 28 U.S.C. 530D, I write to call your attention to the above-referenced
decision of the United States District Court for the District of Columbia. A copy of the decision
is enclosed.
The decision addressed the constitutionality of 18 U.S.C. 2423(c) as applied to a United
States citizen who resides in a foreign country and engages in rionconnnercial sexual conduct
with his minor daughter. Section 2423(c) provides that "[a]ny United States citizen * * * who
travels in foreign connnerce or resides, either temporarily or permanently, in a foreign country,
and engages in any illicit sexual conduct with another person" shall be punished by a fine or not
more than 30 years of imprisonment. "Illicit sexual conduct" is defined to include both
connnercial and non-connnercial sex acts with a minor. 18 U.S.C, 2423(f)(l) and (f)(2) ..
In 2000, President Clinton signed the Optional Protocol to the United Nations
Convention on the Rights of the Child on the Sale of Children, Child Prostitution, and Child
Pornography (Optional Protocol), and the Senate ratified it in 2002. The purpose of the Optional
Protocol is to encourage the signatory nations to combat the sale of children, child prostitution,
and child pornography. Article 3 of the Optional Protocol requires each nation to ensure, at a
minimum, that those sexual-exploitation offenses are prohibited under its criminal laws, whether
committed domestically or transnationally.
The defendant in this case is a United States citizen who has primarily lived in the
Philippines since 1998, but has made several short trips back to the United States. The
indictment alleges that in 2007, he flew to the Philippines from Minnesota, engaged in sexual
intercourse with a minor, took nude photographs, and paid her. It also alleges that in 2016, while
residing in the Philippines, the defendant sexually assaulted his four-year-old daughter. Based
on that conduct, a federal grand jury in the District of Columbia returned a superseding
indictment charging the defendant with traveling in foreign connnerce and engaging in illicit
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sexual conduct, in violation of 18 U.S.C. 2423(c); and residing, temporarily or permanently, in a
foreign country and engaging in illicit sexual conduct, in violation of 18 U.S.C. 2423(c).
The district court dismissed count two of the indictment, which relates to the 2016
conduct. Applying the Supreme Court's interstate commerce cases, the court concluded that
Section 2423(c), as applied to defendant's sexual assault of his minor daughter while he was
residing in the Philippines, exceeded Congress's authority under the Foreign Commerce Clause.
The court reasoned that the conduct was "noneconomic, violent criminal conduct"; that there is
no "express jurisdictional element" connecting Section 2423(c) to foreign: commerce as applied
to the facts of this case; and that "Congress made no factual findings showing that
noncommercial sexual violence committed by Americans residing abroad against children,
generally, or biologically related children, in particular, has a substantial effect on commerce . "
Slip op. at 28-29. The court rejected the government's link between the defendant's
noncommercial conduct and the international market in child trafficking and sex tourism as too
attenuated. Id at 29. The court stated that it would reach the.same conclusion even ifit were to
apply a "modified Interstate Commerce Clause framework" and "[r]elax[] the required nexus
between commerce and the activity being regulated" to analyze Congress's power under the
Foreign Commerce Clause, as the government had contended was appropriate. Id at 32.
The district court further rejected the government's argument that the court should uphold
Section 2423(c) as an ex\)rcise of Congress's authority under the Necessary and Proper Clause to
pass legislation implementing the Optional Protocol. The court reasoned that Section 2423(c), as
applied to the facts of this case, is not necessary to implement the Optional Protocol because it
criminalizes local activity that is noncommercial in nature and disconnected from any broader
commercial market. Slip op. 3 9. The court further reasoned that the statute as applied is not a
proper exercise of Congress's authority because it either caused the treaty to reach a topic which
the President himself could not have negotiated (a domestic matter of another country) or
allowed Congress to reserve for itself power to expand the treaty's scope beyond what the
President had negotiated. Id at 40-42.
The district court rejected the defendant's challenges-to count one of the indictment: To
eliminate any dispute over venue for that count, however, see slip op. 43-46, and in light of the
district court's dismissal of count two, the United States successfully moved to dismiss count one
without prejudice and refiled that charge in the District of Minnesota, which has the strongest
connection to the defendant's 2007 conduct.
The Department of Justice has defended the constitutionality of 18 U.S.C. 2423(c) as
applied to the "residence" prong of Section 2423(c), including in the district court in this case.
Nevertheless, the Child Exploitation and Obscenity Section (CEOS) of the Criminal Division of
the Department of Justice has advised me that further efforts to reinstate and then prosecute the
dismissed Section 2423(c) count will not have substantial practical benefit in this case and,
therefore, that an appeal of the district court's decision is not warranted, for several reasons.
First, the remaining count, brought under Section 2423(c), carries the same sentence (up to 30
years of imprisonment) as the dismissed count. CEOS is confident in the prospects for
conviction under the remaining 2423(c) count and, therefore, the defendant may receive the same
sentence he would have received had the government proceeded on both counts. Second, even if
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the Department succeeded on appeal of the dismissed count, CEOS informs me that it is doubtful
that it would pursue the dismissed count on remand. The remaining Section 2423(c) count,
which relates to allegations about the defendant's 2007 conduct, is currently scheduled for trial
on February 6, 2018. In that trial, CEOS will seek permission for the defendant's daughter to
testify about the defendant's alleged 2016 conduct pursuant to Federal Rule of Evidence 404(b),
which permits introduction of evidence of the defendant's "other acts" in certain circumstances ..
Even if the Department succeeded in reinstating the dismissed count, prosecuting it would
require the Department to present the testimony of the now-six-year-old alleged victim a second
time. Needless to say, CEOS does not think it makes sense to impose that stress on a young
child twice, particularly if a second conviction would result in a sentence that would run
concurrently to the first. Third, whether the victim would testify a second time (or testify at all)
would be solely up to her, as CEOS has no subpoena authority over her (or any corroborating
witnesses).
Our opening brief in the court of appeals would be due on November 22, 2017. Please let
me know if we can be of further assistance in this matter.

/tftly,,
.

Enclosure

Noel J Franlco

Case 1:15-cr-00188-APM Document 52 Filed 07/27/17

Page 1 of 46

UNITED STATES DISTR1CT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMER1CA,
Plaintiff,
v.
JAMES MARVIN REED,
Defendant.

_________________

)
)
)
)
)
)
)
)
)
)
)

Criminal No. 15-188 (APM)

MEMORANDUM OPINION AND ORDER

'
Defendant James Marvin Reed is charged in a fwo-cohnt iridictment that alleges he engaged
in illicit sexual conduct with two diff6reht minors while in a' foreign ·country. In Count One,
Defendant is charged with violating 18 U.S.C. § 2423(c), betweenJariu~ry and December 2007,
by traveling to the Philippines and exchanging' \nohey for sex 'with a minor child: .In Count Two,
Defendant is charged with violating 18 U.S.C. §§'2423(co)ahd'2423(e);between January an:d
August 2016, by residing in the Philippines and molesting and attemptihli to inolest'his own minor
child.
Defendant moves the court 'to dismiss the indictment against 'him as uriconstituticinal for
several reasons. First, he claims thcit prosecuting him for a crime purportedly committed more
than eight years prfor to when he was formally charged constitutes impermissible pre-indictment
delay: Second, he argues that the law under which he is charged in Count Two was enacted after
part of his alleged conduct took place, making it retroactivelegislatio"n that violates the Ex Post
Facto Clause. Third, Defendant submits that Congress did not have constitutional atithority to
enact 18 U.S.C. § 2423(c). Fourth, he moves to sever the Counts and proceed with separate trials
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if both Counts in the indictment are to stand. Lastly, Defendant asserts that the indictment must
be dismissed because the District of Columbia is the wrong venue in which to try him.
After thorough review of the parties' submissions and applicable law, the court will allow
trial to proceed on Count One of the indictment; but not on Count Two. As to Count One, the
court concludes that Congress has authority under the Foreign Commerce Clause to criminalize
the conduct alleged therein, and Defendant's Due Process Clause rights were not violated by the
Government obtaining an indictment years after the events in question. As to Count Two, the
court concludes that the charges do not violate the Ex Post Facto Clause, but will dismiss. Count
1'w0-beGau-s€-Secti0n-242-3 (o) is-unoonstituti0nal-as-11ppli7d to. the conduet-:-allegedc-· Gongress does
not possess authority upcLer eitµer Jhe Foreign Comm~rff, Glause or the Necessary and Proper
C.lause to criminalize Defendant's .alleged, act of sexually molesting and attempting to sexually
.

• -:,,,

1,

''

'

'

•

.

.

,

molest his four-year-old daughter w'1ile residing in the Phi\ippines. In light of that conclusion, tµe
court denies Defendant's Motion to Sever ..a~, ,mo9t. The court also rejects, ,at (his juncture,
Defendant's challenge to venue in the District.of<::olumbia.
I.

BACKGROUND
- -When -ruling on a motion to dismiss an indictment, the district court assumes-the truth of

the factual allegations in the indictment and the Government's proffered. facts. United States v.

Ballestas, 795 F.3d 138, 1.48-49 (D.C. Cir. 2015), Accordingly,.in order to resolve the motions to
dismiss presently before the court, the court accepts as true the following facts.
Defendant James Marvin Reed, a citizen of the United States, is a United States Navy
veteran who has resided abroad for several years, with occasional trips to the United States.· See
Gov't's Resp. to Def.'s Mot. to Dismiss. the l!ldictment, ECF No. 25 [hereinafter Gov't's Opp'n,
ECF No. 25], at 2 & n.2, 5; Status Conf. Tr. (draft), May 5, 2017, at 9. In particular, Defendant

2
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traveled to the Philippines from the United States in January 2007 and remained there until at least
2008. See Gov't's Opp'n, ECF No. 25, at 5. On December 15, 2015, a grand jury indicted
Defendant on one count of traveling in foreign commerce and engaging in illicit sexual conduct
with a minor child (Minor A), in violation of 18 U.S.C. § 2423(c) (2007). See Indictment,
ECF No. 1; Arrest Warrant, ECF No; 9. The grand jury returned a Superseding Indictment on
May 4, 2017. See Superseding Indictment, ECF No. 26. The new indictment repeats the original
charge (Count One) and adds a second count against Defendant for residing in a foreign country
and engaging and attempting to engage in illicit sexual conduct with a different minor victim
(Minor B), in violation of 18 U.S.C. § 2423(c), (e), (201'6) (Count Two) .. See Superseding
Indictment, ECF No. 26. 1
The original Indictment arose from a years"kmg ii\vestigation'both in the Philippines arid
the United States.

According to the Govehlinent,' the department of Homeland Security

Investigations ("HSI") in Manila, Philippines (''HSI Manila'')' first received inforniation about'the
events giving rise to original Tndictmenfin November 2008. See Gov't's Resp. to Def.'s' Mot. to
Dismiss Indictment Due to Pre-Indictment Delay, ECF Nb.

24 Therefoafter Gov't 1s Opp'n, ECF

No. 24], at I. HSI Manila began a covert operation tb'locate Defendant, a few weeks later, but
those efforts proved unsuccessful and investigative efforts waned when the original case agent

ts

1 Although Count Orte and Count Two both charge Defendant with violllting
'U.S.C. § 2423(c), the 'language 'in
each count differs in light of the version ofthe·statute in effect at the time· of the conduct charged. In 2007, Section

2423(c) prohibited "[a]ny United States citizen ... who,travels in,foreign commerce.,. [from].engag[ing] ,in any
illicit sexual conduct with another person." 18 U.S.C. § 2423(c) (2007). In 2013, Congress amended Section 2423(c)
to include, as an alternative element to "travel[ing] in: forfign comm:erce," .the elyf11ent_ of "resid[ing] ... ,in a foreign
cou~try." See Violence Against Women Reauthorization Act of 2013, Pub. L. No.' l 13-4, § 1211, 127 Stat. 54, i'42
(2013) (codified as amended at 18 U.S.C. § 2423). Thus, since 2013, Section 2423(c) has made it unlawful for "[a]ny
United St~tes citizen .. ·. who travels in foreign commerce of resides, either temporarily or permanently, in a foreign
country" to "engage[] in any illicit sexual conduct with another person." 18 U.S.C. § 2423(c). Because Count One
concerns conduct that occurred before 2013~ it charges Defendant uh def' the· pffor version of Sbction 2423(C). Count
Two, by contrast, charges Defendant under the curfent verslon '6fSeCtfon 2323(c) for,.c'iJiJ.'du-ct that alle'gedly Occurred
in 2016.

3
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retired between 2010 and 2012. See id at 2. In November 2012, after learning the case remained
open, HSI agents in Manila and Washington, D.C., re-interviewed Minor A and began actively
pursuing Defendant again. Id Initial efforts to obtain Defendant's DNA from the United States
military and when he passed through airport security in San Francisco, California, in December
2012, proved unsuccessful. Id. 2 In the early months of2013, the Government subpoenaed Camber
Corporation-believed to be Defendant's former employer-as well as Citibank. and Delta
Airlines to provide materials to a grand jury, Id at 3. In late 2013, investigators successfully
obtained DNA samples from Minor A and her child. Id In April 2014, the Government requested
statistical records of live. births in the Philippines from the Government ofthe Philippines, which
produced those records in September 2015. Id Also in 2014, HSI pursued a.lead in Guam,
believing Defendant might be living there, and_ 1nade a summons reqµest to Facebook in a further

,.
attempt to locate Defenc\ant. Id.. Investigators were only able to determine Defendant's general
location in 2015, after they i!ientified the internet protocol addre.ss affiliated with' his. e-mail
account, which placed him .in the Philippines.. Id. ,.Defendant was taken into custody in the
Philippines in August 2016, at which point he_ provided HSI Manila agents with a PNA sample
and his address in Dutuan, Philippines. Id.. at 4, Ile was deported to the United States in September
2016. Id.
The Government asserts that the evidence pertaining to Count One will show that
Defendant traveled from the United. States to the Philippines and subsequently engage!i in a
commercial, sexual relationship with Minor A. See Gov't's Opp'n, ECF No. 25, at 5-6. According
to the Government, on January 17, 2007, Defendant boarded a flight in Hartford, Connecticut, to

2

Investigators mistakenly believed Defen_dant was a r~tiredmember of the United States Army, rather than the United
States Navy, thus making their request for a DNA sample from the Army.unproduetive. See Gov'es Opp'n, ECF No.
24, at 2 & n.2.
·
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Minneapo !is, Minnesota;. traveled onward to Narita, Japan; and reached his final destination~
Manila, Philippines----0n January 18, 2007. Id at 5. In September 2007, while in the Philippines,
a mutual acquaintance introduced Defendant to Minor A and told Defendant that Minor A was 15
years old (though, in reality, she was 14 years old). Id. Defendant gave Minor A his business card
and, a few days later, invited her to his residence at the Castle Peak Tower condominium complex,
in Cebu City, Philippines. Id Minor A visited Defendant at his home approximately ten times
between September and December 2007 and engaged in sexual intercourse with Defendant during
each visit. Id. at 5--6: The first time Minor A visited Defendant

at his residence, Defendant gave

her a glass of wine, took nude photographs of her, erig11ged in sexual intercourse with'her, and
offered her 2,000 pesos and to pay for her school expellses'. Id. at 6. On each visfrthat followed,

.

.

Defendant paid Minor A

!,bob pesos.

she was 15 years old. Id.

Id. Minor A gave biiih'to a child'lhe:fdllowing year, when

According to DNA testing, there is

a:

99.9999% probability that

Defendant is the father ofMinor A's child. dov't's Opp'n, ECF No. 24, at 4.
With respect to Count Two, the dbverrtment st1bmits thatits evidence will show Defendant
resided in the Philippines in 2016 ~ncl sexually assault'ecl his four-year-old dalighter, Minor l3.
See Gov't's Surreply, ECF No. 37, at 2; Status Cortf Tr. (draft), May 5, 2017, at 4 (explaining that

Defendant is biologically related t6 Minor B); Hr'g Tr. (draft), June 15, 2017, at 20. 3 The
Government proffers that from January to August2016, Mirtor l3 was in Defendant's care, control,
and custody in the Philippines and, during those periods 6f custody, Defendant contacted and
attempted to contact his penis with Minor B's vulva, its we1I·as digitaily penetrated Minor B's
vaginal opening. Gov't's Opp'n to Def's Mot. to Sever, ECF No. 36 [hereinafter Gov't's Opp'n,

3

The Government has represented that there is no biological relationship between Minor A and Minor B. See Status
Conf. Tr. (draft), May 5, 2017, at 8.

s
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ECF No. 36], at 3; Gov't's Surreply, ECF No. 37, at 2. Minor B eventually disclosed Defendant's
conduct to her mother and grandmother. Gov't's Opp'n, ECF No. 36, at 3.
II.

DISCUSSION
Defendant has moved to dismiss the Superseding Indictment on the grounds that

(I) Count One violates his rights under the Fifth Amendment's Due Process Clause because the

Government waited more than eight years to prosecute him; (2) Count Two violates his rights
under the Ex Post Facto Clause because it retroactively criminalizes h.is lawful residency in the
Philippines; and (3) both Counts allege violations ofa statutory provision, 18 U.S.C. § 2423(c),
that Congress lacked constitutional authority to enact. See De£' s Mot. to Dismiss Indictment Due
to Pre-Indictment Delay, ECF No. 18 [hereinafter Def's Mot. to Di.~1)1iss, ECF No. 18]; Def's
Mot. to Dismiss Indictment, ECF Nq. 19 [hereil)after Def.'s Mot. to Dismiss, ECF No. 19]. With
respect to the last argument, J?efendant challenges the constitutionality of the statute .both on its
face and as applied to the allegations against him. Hr'gTr. (draft), June 15, 2017, at 4. He asserts
that Congress can rely upon neither
the Commerce
Clause nor
',,
'
. the Necessary and Proper Clause to
'

'

create the criminal offenses with which he is chargeq. ,5'eeDe£'s Mot. to Dismiss, ECF No. 19, at
6--11; Def.'s R~ply in Supp. of Motto Dismiss Indictment & Def.'s Mot. to Dismiss Sµperseding
Indictment, ECF No. 29 [hereinafter Def's Reply, EC.F No. 29], at 7-16. In. . the. event the cou1t
'

'

'

finds both Counts rest on constitutional applications of Section 2423(c), Defendant moves to sever
the charges and proceed in two separate trials. See Def.'s Mot. to Sever, ECF No. 34. Finally,
Defendant urges the court to dismiss the· Superseding Indictment in its entirety because venue is.
not proper in the District of Columbia.
The court addresses each argument in turn.
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Pre-Indictment Delay

Defendant first moves to dismiss Count One of the Superseding Indictment on the ground
that the United States violated his due process rights by waiting until December 2015 to file
charges against him for conduct that allegedly occurred in 2007. See Def.'s Mot. to Dismiss, ECF
No. 18.
The statutory period of limitati_ons and the Due Process Clause of the Constitution guard
against the imposition of stale charges against a'criminal defendant. United States v. Lovasco,431
U.S. 783, 789 (1977); United States v. Marion,404U.S. 307, 322-23 (1971). While a defendant's
primary protection against a delayed prosecution is the ,litnitations period, a defendant can show
that a pre-indictment delay that does not violate the statute of limitations nonetheless Violates his
rights under the Due Process Clause by demcirrstratill'gthatthe deUly (1) substantially prejudiced
his right to a fair ttiaf and (2) was used to gain tactical advantage over him. Marion, 404 U:S. at.
324; accord United States v. Bridgeman, 523'F:2d 1099, 11ll--'12(D.C. Cir: 1975); see United -

States y Kilroy, 769 F. Supp. 6, 7 (b.D.C.1991) (explaining that the defendant bears the bui·den
of demonstrating both elements); ajf'd on other ground, 27 F.3d 679 (D:C. Cir. 1994). A
~rosecutor' s decision to delay indictment in 'order to investigate further does not offend the
Constitution. Lovasco, 431 U.S. at 790, 796. Instead; the defendant must demonstrate that delay
was a "deliberate prosecution tactic," Bridgeman, 523 F.2d' at· l 1'12:
Defendant contends -that the eighFyear period between the conduct alleged in Count One
and the charges brought against him has_ prejudiced his ability to defend himself in this case
because a substantial number of witnesses are tlow unavailable, and those that are available have
faded memories. Specifically, Defendant notes that two restaurants ih which he and Minor A
purportedly were seen together have now closed •and, as a result, their former employees and
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patrons are unavailable to aid in his defense. Def.' s Mot. to Dismiss, ECF No. 18, at 3. Similarly,
in light of the substantial gap in time between the alleged conduct and return of the original
Indictment, the employees and residents of the Castle Peak Tower condominium complex are-no
longer available to be interviewed. Id Additionally, Defendant states that discovery revealed that
his driver has "first hand knowledge of the alleged conduct," but Defendant cannot locate the
driver for an interview in light of the passage of time. Id. at 3--4. Lastly, Defendant notes that the
few witnesses he has been able to .locate and contact can only provide diminished assistance
because the lapse in time since the alleged events has affected their memories.

Id. at 4.

Collectively, Defendant concludes,. the:pre-indictment delay fatally undermines his ability to put
on an effective defense.
Defendant has failed to estabUsh both the .substantial prejudice and government
misconduct necessary to prove. that pre-indictment delay violated, his due. process rights.
Although Defendant points to some prejuqicereslllting from the delay between the events alleged
and return of the original Indi~tment, that prejudice falls short of constituting "substantial
prejudice;" See Marion, 404 U.S. at 324.. I)efendant makes generalized statements about prejudice
stemming from witnesses' loss of memory over time •&nd only speculates that unavailable
witnesses would be able to con.tribute to his defense, rather than make a specific claim that any
one witness could offer exculpatory evidence. See .United States v. Brodie, 326 F. Supp.•2d 83, 88
(D.D.C. 2004); Kilroy, 769 F. Supp. at 8.

Additionally, Defendant has made no effort to

demonstrate that the Government intentionally delayed seeking an indictment in order to gain a
tactical advantage in his prosecution. -On the ·record presented, the court sees no evidence of
strategic intent on the part of the Government. The Government represents that it first learned of
the conduct giving rise to the charge in Count Oµe_ a year after it allegedly occurred and that there
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was insufficient or incomplete evidence at that time to pursue criminal charges. See Gov't's
Opp'n, ECF No. 24, at 1-2 (explaining inability to locate Defendant). Although the Government
_could have been more diligent in pursuing the case despite changes in personnel, cf id. at 3, that
delay does not evidence bad faith. Indeed, the fact that the Government did not believe it had
enough evidence to indict Defendant in 2008, ·or even·20J4, and needed to investigate further
reflects appropriate prosecutorial restraint, not an effort to take tactical advantage of Defendant.
Accordingly, the court concludes Defendant did not suffer a violation of his rights under
the Due Process Clause due to pre-indictment delay.
B.

Ex Post Fado Clause

Defendant next moves to dismiss Count Two ofthe Superseding Indictmeilt;on th~ ground
that Section 2423(c), as applied to the conduct alleg~d in that "Count; violates his constitutio~al
right to be free from retroactive legislation. Def:'s Reply, ECFNo. 29,

at

18-"19.· Count Two

alleges: "Between on or about January 3, 2016, and on or"abo11tAugust 2, 2016,'[Defendant] : ..
did reside, temporarily and permanently, "fa the Philippines, a foreign country, and eng.ige and
· attempt to engage in illicit sexual cOhdt1ct . : : with another person under 18 years cif~ge (MINOR
B)." Superseding Indictment, ECF No. 26, 'at 2. Defendant submits that he has "resided" inth.e
Philippines since long before 2013, when Congress ·amended Section 2423(c) to inclilde, as an
alternative element to "travel[] ih foreign commerce," the act of''resid[ing], either tempoi"arily or
permanently, in a foreign country.'' See Def.'s Reply, ECF No. 29, at 19; seialso Vioience
Against Women Reauthorization Act of 2013, Pub. L. No. 113-4; § 1211, 127 Stat.. 54, 142 (2013)
(codified as amended at 18 U.S.C. § 2423); supra, at note L Consequently, Defendant concludes,
to file charges against him in 2016 for a crime that depends on lawful conduct occurring prior to
2013-his residency in the Philippines-violates the Ex Post Facto Clause. See Def 's Reply, ECF
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No. 29, at 19.
The Constitution prohibits Congress from passing any "ex post facto Law," U.S. CONST.
art. I, § 9, cl. 3, which means, in part, that Congress may not punish an individual for committing
an act that, at the time, was lawful to commit, Calder v. Bull, 3 U.S. (3 Dall.) 386, 390 (1798); Al

Bahlul v. United States, 767 F.3d 1, 17-18 (D.C. Cir. 2014) (en bane). The court assesses whether
a statute violates the Ex Post Facto Clause by determining if the statute "attach[es] new legal
consequences to events completed before its enactment." /Jartko v. SEC, 845 F.3d 1217, 1223
(D.C. Cir. 20 I 7).

"New legal consequences" i\lclude (I) "impair[ment] [of] rights a party

possessed when he acted"; (2) "increase(] [of] a party's liability for past conduct"; (3)
"impos[ition] [of] l)e'-1/ duties. with respect to transactions already completed"; or (4) "material
adjustments to the extent ofa party's liability." Id (internal quotatiori marks. omitted). However,
"[a] statute is not maf!e retroactive.merely because it draws upon antecedent facts for its operation."

Cox v. Hart, 260 U.S. 427, 435 (1922); accord United States v. Hemmings, 258 F.3d 587, 594 (7th
Cir. 2001) (applying Cox, 260 U.S. 427, to th.e Ex Post Facto Clause).
Section 2423( c) does.not qualify a.s an ex post factcl]aw, as applief! in Count Two, because
the crime alleged did not occur until January 2016, after Congress amended the statute. The
charges in Count Two. req11ir,c the Goye_rnment to prove, two elements: (I) ,residency in a foreign
country; and (2) engaging or attempting .to engage in noncommercial sexual conduct with a minor.
18 U,S.C. § 2423(c), (e), (f)(l). Both elements occurred simultaneously in January 2016 when
Defendant (I) was residing in the Philippines and (2) allegedly engaged or attempted to engage in
.a sexual act with his minor daughter. It follows, then,. that the law does not criminalize Defendant's

act ofresiding in the Philippines prior to th.e alleged molest.ationin 2016. Rather, it criminalizes
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the act of molesting a child while residing in the Philippines. Defendant's residence in the
Philippines in 2013 is irrelevant to Count Two and, thus, poses no ex post facto concern.
Therefore, the court rejects Defendant's challenge to the constitutionality of Count Two
based on the Ex Post Facto Clause.

C.

Constitutionality of Counts One and Two

The heart of Defendant's Motion is that both Counts of the Superseding Indictment are
unconstitutional because Congress did not have power to· pass the·statutory provision upon which
they rest:

Section 2423{c). Under Rule 12 of the Federal Rules of Criminal Procedure, the

defendant in a criminal matter may challenge his or her indictment as unconstitutional at any point
prior to trial: See Fed. R. Crim. P: 12(b)(3f In making sncha 'challenge, the defendant may seek
to invalidate the indictment as unconstitutional oi:l'its face oras applied tdthe-conduct alleged. For
the court to ])old that a statuie is facially unconstitutional, the defendant bears the heavy"burden 6f
demonstrating that "no set of circumst1inces exists midef which the [statute] would he valid."

United States v. Salerno, 481 V.S: 739, 745 (1987}. In ccintrast,'lb succeed

on an as-applie'd

challenge,- the defendant need cinly ·show· that the statute is "an unconstitutional' exercise of
congressional power'' as· applied· to

th,-i ·ci:mduct

set forth' in the indictment:' United States v.

Sullivan, 451 F.3d 884, ·887 (D.C. Cir: 2006): Here, Defendant briugs both facial and as-applied
challenges to each Count in the Superseding Indictmbn't
To justify a piece of legislation,'the Gdverrlmentmust be able to point to ah enumerated
power in the Constitution that authorized Congfes's to enact it. It'is beyond doubt that, "lacking a

act committed wholly
within a State 'cannot be made an offence against the United States, unless it [hasl some relation
police power, 'Congress cannot punish felonies generally.' A criminal

to the execution of a power of Congress, or to 'some matter within the jurisdiction of the United
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States."' United States v. Bond, 572 U.S._,_, 134 S. Ct. 2077, 2086 (2014) (quoting Cohens
v. Virginia, 19 U.S. (6 Wheat.) 264,428 (1821); United States v. Fox, 95 U.S. 670, 672 (1878)).

Here, the question is not whether Congress has the authority to criminalize conduct occurring
wholly within one of the United States, but, relatedly, whether acts occurring wholly within a_
foreign country can be made "an offence against the United States" pursuant to one of Congress'
enumerated powers.
The Government asserts that Se_ction 2423(c) is a constitutional exercise of Congress'
authority to regulate international commercial activities under the Foreign Commerce Clause and
its power to enact legislation that implements a non-self-executing treaty under the Necessary and
Proper Clause. First, the Q9vern.ment explains that Section 2423(c), defined -to reach either
commercial or noncommercial sex acts withcjlildren, is a constitutional exercise of Congress'
Foreign Commerce Clause .power b~cat1se it, ,regulates conduct linked to a broad, international
market in child trafficking and sex tourism. Goy:t'~ $urreply, f;CFNo. 37, at 10-1 L As a general
matter, the Govermnent_ subm_its tp.at C9ngress possesses broader authority to regulate its citizens'

_See. .G..ov't's Opp'n, ECF No. 25, at 10. To the extent
conduct abroad than their a9tivities at home.
.
.

the Interstate Commerce Clause's familiar framework provides . a helpful analytical tool, the
Governme11t contends that it, repressnts a floor, rathertha11 a ceiling, on Congress' power under
the Foreign Commerce Clause. See id. at 11. The, Govermnent believes Section 2423(c) to be a
constitutional exercise of Congress' ,power.on the ground that Congress had a rational basis to
conclude having sex with minors, irrespective of whether money is exchanged, is part of a class of
activities that has a substantial effect on the trafficking of childre11 and sex tourism-.commercial
mark:ets in which Americans participate-_and failing to regulate that conduct would leave a large
"gap" in Congress' overarching regulatory scheme. See id. at 15-16; Gov't's Surreply, ECF No.
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37, at 10-11. Second, and separately, the Government submits that the court may uphold Section
2423( c) as a proper exercise of Congress' authority under the Necessary and Proper Clause to pass
legislation that implements a non-self-executing treaty to which the United States is a party: the
Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, Child
Prostitution and Child Pornography ("the Optional Protocol"), adopted May 25, 2000, T.I.A.S.
No. 13,095, 2171 U.N.T.S. 227 [hereinafter OPTIONAL PROTOCOL]. See Gov't's Opp'n, ECF No.
25, at 20; Gov't's Surreply, ECF No. 37, at 12-13; see also S. TREATY Doc. 106-37 (2()00).
Whether defined to reach commercial or ndricommercial sexual abuse ofchildren, the Government .
contends, Section 2423(c) is rationally related tci the Optional Protocol's broad interest in
eliminating sexual harm of children · ind,.: therefore, · should be upheld a.s constitutional
implementing legislation. Gov't's Surreply, ECFNo'. 37, at 12'-13.
·· Defendant'ch~llenges Sectioii'2423(c) as unsupported by either power ofCongress. First,
Defendant submits'that;to the exterirCorigreS:s possesibid:itoader authority!~ regulate its cltizens'
conduct undet the Foreign 'Corrimerce Claude thaJi'unde/ the Interstate Commerce Clm.\Se, 'the
Foreign Commerce Clause is not an ab~olute,'wOtld-wide police power'. See Def.'s Mot. to
· Dismiss, ECF No. 19, at 4.' Conseqtiently;·Defendatit views the Interstate Commerce Clause's
outer bounds asrepreseni~tiveofthe scope ofthe Foreign Commerce Clause.· Analyzing Section
2423(c) under the Interstate Commerce Clause 'framliwork, Defendant assetts that Section
2423(c)'s coinmercial application·~·

at issue in CoUnt·One-cannot survive because ·it touches

neither a channel nor instrumentality of commerce, 'arid "local, intra-national activity unconnected
to travel in foreign commerce" is beyond Congress' power to regulate. ld. at 8,.10-11. Further,
even if Congress can reach local foreign activitythat substantially affects foreign commerce,
Congress' authority cannot be construed so broadly as to allow it to "create comprehensive global
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regulatory schemes among the nations of the world." . Id.

With respect to Section 2423(c)'s

noncommercial application-at issue in Count Two-Defendant asserts that Congress may not
regulate noncommercial conduct based on the effect it might, through a series of inferences, have
on foreign commerce. Def.'s Reply, ECF No. 29, at 8-9. And, Defendant claims, Section
2423(c)'s noncommercial application does not fill a gap in a broader regulatory scheme designed
to stop child sex trafficking _because the only conduct that provision regulates is a local crime that
is inherently noneconomic in nature. See id. at 10-11. Second, as to the Necessary and Proper
Clause, Defendant pushes back against the Government's theory that Section 2423(c) implements
the Optional Protocol on the grounds that the statute
,, is not implementing .legislation, it proscribes
'

,\

,'

'

',

'

c_onduct not mentioned in the treaty, and it is unrelated to the treaty's objective of preventing child
trafficking and sex tourism. Se7 id. at 12-16.
Defendant's chall~nge ,to Section 2423(c) implicates complicated questions of
constitutional law. The court begins vdth his claim that Congress lacks authority under the Foreign
Commerce Clause to pass Sectjcm 2,423(c), as applied in Count One a11d_Count Two. That i!1q1Jiry
first requires the court to determine thsl framework that governs such an analysis before it can
assess whether Section 2423(c)'s. c.01;nmercial and noncommercial applications are _constitution!\],
as applied to the conduct alleged in ,each Count. For the. reasons tha_t ,follow, .the court. concludes
Congress can ,ely on the Foreign Commerce Clause to enact Section 242-3(c)'s .commercial
application, as relevant to Count One, bu.t not Section 2423(c)'s noncommercia,l ,ipplication, as
relevant to Count Two.

Accordingly, the court then turns to whether Section 2423(c)'s

noncommercial application may _be considered a constitutional exercise of Congress' authority
under the Necessary and Proper Clause to implement the Optional Protocol.

14
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1.

Foreign Commerce Clause

Article I of the United States Constitution authorizes Congress "[t]o regulate Commerce
with foreign Nations, and among the several States, and with the Indian Tribes." U.S. CONST. art.
I, § 8, cl. 3. The Supreme Court's interpretation ofCongress' Commerce Power has developed
through referenee to the three sub-clauses within the ·ctause-the Foreign Commerce Clause, the
Interstate Commerce Clause, and the Indian Commerce Clause-such that each.occupies a distinct
jurisprudential space in case law. Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) I, 18 (1831)
(noting that "[t]he objects, to which the power of regulating commerce might be directed, are
divided 'Irita three distinct classes .... [and] [w ]hen forming' this article, th:e convention considered
them as' entirely distinct"); accord CdttdnP'etroleum Corp. ~- New Mexico, 490 U.S. 163, 191-92
(1989)(explainirrg that the Tribes and States cannot be treated iriterchang.iabl1 fcit'purposes

6f

determining Cbilgress" regulator)' a'uth6rity tinder the ;CoirimerceClaus~ bJta:use each triggers
differenfstructural consideratib11swithin''our constitutional system); United States

v. Pendleton,

658 F.3d 299, 306--'-07 (3d Cir. 201 l);(sutveying the k;volutic\riofthe Commerce Power overtime);

United~tdte's v:'Clark, '435 F.3d

nob, 1110-b (9th Cir. 2006) (sarrie)'.

The

Sco~e ofCongress'

power under the Foreign 'Co'innicrce Clause-··"[t Jb fegulate Commerce with foreign Natibns''-is

...

at issue here.

a:

The Applicable 'Framewotk

· Although a significant amount ofink has been spilled defining the contours ofthe Interstate
Commerce Clause, the Supreme Court has yet to affirmatively state the scope of Congress'
authority under the Foreign Commerce Clause. There are a few guideposts. The Court has noted
thatthe Foreign Coinmerce Clause grants Congress at least the same authority as it possesses under
the Indian Commerce Clause, Buttfieldv. Stranahan, 192 U.S. 470, 492-93 (1904), which provides
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Congress with "plenary and exclusive" power to regulate all things pertaining to the Native
American tribes, United States v. Lara, 541 U.S. 193, 200 (2004). Additionally, the Court has
suggested that the federalism and State sovereignty concerns that it confronts when it regulates
interstate commerce do not constrain Congress in the same way when it acts to regulate
international commercial activity. See Japan Li,:ze, Ltd v. County ofLos Angeles, 441 U.S. 434,
448 n,13 (1979). Supreme Court dicta also indicates that, in the absence of those constraints, the
Foreign Commerce Clau.se defines a power th.at "may be" broader .than that granted underJhe
Interstate Commerce Clause. See, . e.g.,
At!. Cleaners .&:. Dryers, Inc. v. United' States,
286 U.S.
.
'

'

427, 4~4 (1932); Russell
Motor Car Co. v. United States, 261 U.S. 514,
521 (1923); United States
.
.
'·'

v. Knowle~, 197 F. Supp. 3d 143, 154 (D.D.C. 20]6) (explaining that the Supreme Cqurt "has
indicated that,the foreign commer9<,
power is at leas.I as brpad
a,~ 'tµe power
to regulate
interstate
:,
--.
.
.
/

,,

'

.

commerce"). Lastly, the Court. has developed an analytical framework for evaluating the negative
.

i

.

,''

,.

.

'

'

'

-

implications of Congress' Foreign <":opnnerce c:Jiiuse power ,on a State's ~~ility to tax
instru/llentalit,ies of foreign COll?Jilerce. In that cpntext, the, Court has grafted two additional
"foreign commerce clause factors" onto the dol"\1estic fr;i111ework for evaluating the validity of state
taxes affecting interstate commerce:

q) ,"whetherthe tax, notwithstan4ing apportionment, creates

a substantial risk of international multiple taxation"; and (2) "whether the t<1x prevents tl1e Fede1:al
Government from speaking with one voice when regufat.ing commercial relations with foreign
I

• •

'

governments." Japan Line, Ltd., 441 .U.S. at 451; accord Itel Containers Int'! Corp. v. Huddleston,
507 U.S. 60, 72 (1993).
The Foreign Commerce Clause must, like its counterparts, be sµbject to some limiting
principles. As one federal appellate court has noted, "an unbounded reading of the Foreign
Commerce Clause. allows the Federal Government to intrude on the sovereignty of other
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nations .... [and] on the liberty of individual citizens." See United States v. Al-Maliki, 787 F.3d
784, 793 (6th Cir. 2015). Moreover, it is a bold proposition to suggest the same word in the same
Clause in our Constitution-"Commerce"-grants Congress unfettered authority to criminalize
Americans' activities abroad that it restricts Congress from criminalizing at home. Some limits
must exist.
Given the ambiguous contours of this constitutional power and the de·arth of precedent in
this jurisdiction, this court will look-as others have done-··-to the well-known Interstate
Commerce Clause framework to analyze whether Section 2423(c) is a constitutional exercise of
Congress' Commerce Power. See, e.g., Pendleton,' 658 F.3d at 308; United States v. Bredimus,
352 F.3d 200, 204--05 (5th Cir. 2003); United States v. Hornaune, 898 F. Supp; 2d 153, 159-60.
(D.D.C. 2012); United States v. Martinez, 599 F. Supp. 2d 784, 806 (W.D: Tex. 2009).
The court resorts to this existing analyticil'.1 tool, even if imperfect, for three reasons. First,
'

I;

those cases in' which the 1sripreme Court ·has intimated the Foreign Coniinerce Clause confers on
,I

'

,'

,

i

·,

•

Congress broader power than the Ihtetstlite Con,;merce Clause pertain t6 the scope of the dormant
federal power to displace state taxes on 'instrumentalities bf foreign commetcethat interfere with
the Nation's ability "to speak with one voice," see, e.g., Barclays Bank PLC v. Franchise Tax Bd.
l

'

'

'

,'·.

•,

of Cal., 512 U.S. 298
(1994);
Japan Line, Ltd., 441_ U.S. 434, and, therefore, do not speak to the
I;,
·
i

}

•

•.

_,

,,

_,

scope of Congress' affirmative authority to enact legislation regulatirigforeign commerce. lfwe
are to infer that these cases stand for a principle beyond their specific fact patterns, then it is that
Congress' power to preempt state law in the realm of international commerce is broader than its
power to do so domestically. Such a principle makes intuitive sense, given the Court's emphasis
on the need for the United States "to speak with one voice" when interfacing with foreign
countries. This court declines to stretch those cases beyond their shape to suggest they stand for
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the related, yet significantly broader, proposition that Congress has greater constitutional authority
to regulate its citizens' activities.abroad than at home.
Second, this court is not certain that the Foreign Commerce Clause actually confers on
Congress broader authority to regulate its citizens' activities abroad than the Interstate Commerce
Clause allows it to regulate at home. In the absence of binding precedent, this court could look
. solely to the text of the Commerce Power for guidance, and that text suggests a limited grant of
power: Congress can regulate commerce "with foreign Nations." U.S. CONST. art. I,§ 8, cl. 3. At
least one Supreme Court Justice agrees t!mt, for purposes of interpreting the scope of Congress'
Commerce Power, the word following "with" outlines the limits of the grant of constitutional
authority. Parsing the s<;ope of Congress' authqrity to act pursuant to the fodian Commerce Clause,
Justice Thomas has explained:
Congress is giv~n t\le power to. regulate Commerce "with the Indian
tribes." The Clause does not give Congress the power to regulate
commerce with all .Indian persons any more than the Foreign
Commerce Clause gives Congress the power to regulate commerce
with all foreign. nationals traye)ing within the United States. A
straightforward reading of the text, thus, confirms that Congress
rriay only regulate commercial interactions-''c.ommerce"-taking
place with established Indian communities-"tribes."

Adoptive Couple v. Baby Girl, 570 U.S. _ , _ , 133 S. Ct. 2552, 2567 (2013) (Thomas, J.,
concurring). Justice Thomas thus reads the Indian Commerce Clause to grant Congress authority·
only to regulate commerce between the United States and the Indian tribes, rather than between
the United States and the individual members of the Indian tribes. And, the mirror structures of
the Indian Commerce Clause and Fore_ign Coinmerce Clause encourage complementary
interpretations.

The Foreign Commerce Clause grants Congress authority to regulate the

commercial interactions between the United States and another sovereign nation, rather than the
power to reach into another sovereign country's territory and regulate the activities of American
18
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citizens therein. Baston v. United States, 580 U.S._,_, 137 S. Ct. 850, 853 (2017) (Thomas,
J., dissenting from denial of certiorari); see Clark, 435 F.3d at 1117 (Ferguson, J., dissenting); cf
Anthony J. Colangelo, The Foreign Commerce Clause, 96 VA. L. REV. 949, 970-83 (2010). Even
if the Clause can be read to allow Congress to reach the extraterritorial acts of American citizens
that occur wholly within a foreign country, Congress' authority has to belimited·by consideration
of the foreign Nation's sovereignty, in the same way that considerations of State sovereignty must
be balanced against exercises of federal power under the InterstateCommerce Clause. Given the
fact that a foreign Nation's sovereignty is•at least as broad as that ofa State in the United States,
this comt is uncertain whether the affirmative power Congress wields under the Foreign
Commerce·Clause is necessarily broader than its powe1' under the Interstate Commerce Clause.
Third, this court declines, in the present setting, to modify ·the Interstate Commerce
Frameworkfor purposes ofan analysis under the Foieign Commerce'Clause absent anyguidance.
from the Supreme Court or the ·D.C. Circuit. --The fact that the Supreme Co"urt,has indicated
Co_ngress' power underthe'Foreign Commerce Clause "may be" broader than its power under the
Interstate Gommerce Clause· is not enough for this court to concretely defin'e the outer bourtds 'of
an enumerated power. •Cf Pendleton, 658'F.3d at 308 (declining to decide Whethe_r the·Foreign
Commerce Clause conveys. constitutional authority rthat is broader than the Interstate Coinmerc.e
Clause absent guidance from the $iJpreme Court} Admittedly, at Ileast two other federal appellate
courts have modified the lntetstate Commerce Clause framework to address F0reigrt Commerce
Clause issues. See United States v. Bollinger, 798 F,3d 201, 215-16 (4th Cir. 2015) (modifying ·
the Interstate Commerce Clause framework for use' in the Foreign Commerce Clause context by
loosening the requirement that intrastate activity have a •;substantial effect" on commerce to
require that it only have a "demonstrabl[e] effect" on commerce); Clark, 435 F.2d at 1113-14
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(asking only whether the regulated activity "implicates foreign commerce to a constitutionally
adequate degree"). This court elects not to follow those cases here. Moreover, for the reasons that
follow, the court would reach the same holding today even if it were to apply those courts'
modified frameworks.
Thus, the court tackles the constitutional question at hand by applying the well-defined
Interstate Commerce Clause framework. Congress acts pursuant to its Interstate Commerce Power
when it seeks to regulate activity that falls within one of the following categories: the channels of
commerce; the instrumentalities of commerce; or local activity that, in the aggregate, has a
substantial effect on !interstate commerce. United States v. Lopez, 514 U.S. 549, 558-59 (1995).
A piece of legislation that regulates the "channels" of connnerce _either facili.tates or inhibits the
movement of goods or people through interstate commerce. E.g., Heart of Atlanta Motel, Inc. v.
,U11ited States, 379 U,S. 241, 256--57 (1964); Nat'! Aes'n of Home Builders v. Babbitt, 130 F.3d

1041, 1048 (D.C. Cir•. 19971). Congress regulates the "instrumentalities" of commerce when it
passes legislation that directs or inhibits the ·vehicli.'s, of economic. activity-c--e,g., airplanes,
steamships, automobiles, trainscc--0r interstate means. of communication~e.g., mail and wires.
E.g., Haus. E. .& W. Tex. Ry. v. United States, 234 U.S. 342, 353-54 (1914); Ickes y. FAA, 299

F.3d 260, 263 (3d Cir. 2002) (per cmiam}.

Laslly, Congress acts within. the bounds of its

constitutional authority when.it regulates local activity that either is part of an economic "ciass of
activities" Congress had a rational basis to believe has a substantial effect on interstate commerce
or which it is necessary to regulate to avoid undercutting Congress' overarching regulation of
economic activity. Gonzales v. Raich, 545 U.S. 1, 17-18, 22 (2005); Sullivan, 451 F.3d at 88790. To determine whether an activity has a "substantial effect" on interstate commerce, the court
considers the "four Lopez factors": (1) whether the activity itself "has anything to do with
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commerce or any sort of economic enterprise, however broadly one might define those terms"; (2)
"whether the statute in question contains an express jurisdictional element";(3) "whether there are
express congressional findings or legislative history regarding the effects upon interstate
commerce. of the regulated activity"; and (4) "whether the relationship between the regulated
activity and interstate commerce is too attenuated to be regarded as substantial." Rancho Viejo,

LLC v. Norton, 323 F.3d 1062, 1068-69 (D.C. Cir. 2003) (internal quotation marks omitted);
accord Miss. Comm'n on Envtl. Quality v. EPA, 790 F3d BS, 181-83 (D.C. Cir. 2015) (per
curiam).
b.
Although the

•Constitutionality of Count One under the Foreign Commerce Clause
Government

charged Defendant with two

counts of viofating

18 U.S.C. '§ 2423, that statute has ,been' amended in the last decade and ·different versions apply to
ofSection 2423(c) that·applies
each Count. The version
.
.
. to the conduct alleged in Cour\t One
makes it criminal for ''[ a]ny United Stales cit:iien" to "travel[] in foreign cotnnietce[J and engage[]
in any illicit sexual conduct with-another person," 18U.S.C.'§ 2423(c)(2007~. 4 "Illicit sexual
conduct" is defined in two ways: (I) "a sexual act (as defined in section 2246) with a person under
18 years of age that would .be in violation of chapter 109A if the sexual act occurred in the special
maritime and territorial jurisdiction of the United States" 5 ; or (2) "any commercial sex act (as

Under that Statutbry provision, the Governm.enti!:i'not rci'quired to-prove that Defendant traveled in"foreign commerce
with the intent to engage in illicit sexual conduct. Indeed, See:tion 2423(c) was enacted specifically to eliminate the
mens re3: requirement contained in subsection (b) beca_use'Congress thoti.gh{it h<;1,d bec6hle toO difficult to prOVe that
an individual traveled with particular motive.· 'see R.R. REP. No. 108-66, rtt 51-52 (2003) (Conf. Rep.).

4

a

5

Section 2246, in turn, defines a "sexual acf' as f~lloWs:
(A) contact between the penis and the-vulva or the penis ahd the artus, and'for purposes
· of this subparagr.iph contact involviilgthe prdnis occurs upon penetration,.however
slight;
(B) contact between the mouth and the penis,"the mouth and the vulva, or the mouth
and the anus;
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defined in Section 1591) with a person under 18 years of age." 6 Id. § 2423(1) (2007). For ease of
reference, the court refers to the first definition as "noncommercial sex acts" and the second as
"commercial sex acts." The Government did not specify in the indictment which definition applies
to Count One. See Supersedinglndictment, ECF No. 26, at I. However, the conduct alleged in
that count reasonably implicates commercial sex acts, as the Government proffers that the evidence
will prove Defendant paid Minor A each time they engaged in sexual intercourse at his apartment. 7
Accordingly, the court must determine whether Congress has authority under the Foreign
Commerce Clause to criminalize Defendant's alleged act of traveling to the Philippines and paying
Minm A, then 14 years old, to have sex with him on ten.separate occasions at his residence at the
Castle Peak Tower condominium complex.
Several courts have held tha_t Section 2423(c), coupled with the commercial definition of
"illicit sexual conduct" foun(l in subsection ( f)(2), is a constitutional exercise of Congress' power
under the Foreign Commerce Clause. In fact, as far.as this court can tell, every court to consider
the_ issue has found the commercial application .of the statutory,provision to be within Congress'

(C} the penetration, however slight, of the anal or genital opening of another by a hand
or finger or by any object, with an intent to abuse, humiliate, harass, degrade, or
arouse or gratify }he_ sexual-desfre of any person; _or
(D) the interitional touching, not through the clothing, of the genitalia of another
person who has not attained the age of 16 years with an intent to abuse, humiliate,
harass, _Pegrade, or arouse or gratify the sexual desire of any person[.]
18 U.S.C. § 2246(2). This statutory section was not amended during the time period relevant to this case.
6

, Section 1591, in turn, defines a "commerc.ial sex act" as "any sex act, on account of which anything of value is
given to or received by any person." 18 U.S.C. § l591(e)(3} Although that statutory section has been amended
during the time peri<?d relevant to this cas.e, tlie-' definition of'~corniriefCiaT sex aCt" has-·not Changed.

7

Although the Government also indicates its evidence will prove Defendant took nude photographs of Minor A on
her first visit to his residence, see Go_v't's Qpp'.n, ECF No. 25, at 5---6, the Government concedes that that conduct
does not violate the version of Section 2423(c) in effect at the time it allegedly occurred. Section 2423 was not
amended to include "prOduction of child pornography" as a· definition of"illicit sexual conduct" until May 2015. See
Justice for Victims of Trafficking Act of 2015, Pub. L. No. 114-22, § 11 l(a), 129 Stat. 227, 240 (2015) (codified as
amended at 18 U.S.C. § 2423).
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authority to enact, although those courts offer different justifications for their holdings. A panel
I

of judges on the Ninth and Third Circuits adopted a new standard under which they held Section
2423(c)'s commercial application to be constitutional.

See Clark, 435 F.3d at 1109-17

(developing a Foreign Commerce Clause test thatinquires whether the statute at issue "implicates
foreign commerce to a constitutionally adequate degree" and holding that the commercial
application of Secdon 2423(c) is constitutional under that test); United States v. Bianchi, 386
F. App'x 156, 161-62 (3d Cir. 2010) (adopting the Ninth Circuit's F6reign Commerce Clause
framework and holding the commercial appli~ation of Section 2423(c) to be constitutional).
Moreover, the District Court for the Eastern District of Wisconsin held Section 2423(~)'s
commercial application to 1:ie a proper regulation of the "channels" of foreign coilimerce. See
United Statesv. Flath, 845 F. Siipp. 2d 951,956 (E.D. Wis. 2012).

In contrast to those court'i, this court condudes that Section 2423(C), as applied to the
conduct alleged in Count Orte, is a cortstitutibhal exerdse of Congress'' Coii\merce Power because
Congress had a rational basis 't6 believe th1it Defendant's act of traveling fo the' Philippines and
paying Minor A for sex substartti!illy affects the intefnation~I market in child trafficking and sex
tourism, wheri stich acts are considered in the aggregate. Sk~ 18 U.S.C. § 2423(c)(2007); Raich,
545 U.S. af22; Gov't's Opp'n, ECFNo. 25, at 10-19.
Section 2423(c), as applied tc\ the conduct ~lleged in Courit One, easi'lfsatisfies the first
three Lopez factors. There can be no doubt that Section 2423(c), when coupled with the
"commercial sex acts?' definition contained in subsectio~•(f)(2), regula~es an economic activity.
As the Supreme Court has explained, "'[e]conomics' refers to the production, distribution, and
consumption of commoditi~s." · Raich, 545 U.S. at 25 (internal quotation marks omitted). In
connection with passing the legislation.subsequently codified at Section 2423(c), Congress made

23

Case 1:15-cr-00188-APM Document 52 Filed 07/27/17

Page 24 of 46

factual findings that there exists a global marketplace for sexual exploitation of children, in which
children are trafficked across borders for the purpose of prostitution, pornography production, and
other forms of sexual abuse, and in which Americans are participating as customers. See H.R.
REP. No. 108-66, at 51-52 (2003) (Conf. Rep.); H.R. REP. No. 107-525, at 2-3 (2002); see also.

Martinez, 599 F. Supp. 2d at 807-08. In that marketplace, the act of engaging in se.xual intercourse
with a child is the "commodity" for s.ale. In its simplest terms, Section 2423(c) prohibits the
exchange ofa thing of value for a particular commodity-a quintessential regulation of economic
activity. Additionally, Section 2423(c) contains an expressjurisdictional element. Congress seeks
to regulate, in relevant part, its citizens' activities ofengaging in commercial sex acts with minors
in a foreign
country' and
explicitly
links
that' conduct to 'int.ernational.
commerce by making
"
.
.
. :
'i
"travel[] in foreign commerce" an element of the.offense. See 18 U.S.C. § 2423(c) (2007). 8
, As t.o the fomth Lopez factor, the conduct Section 2423( c)' s .commercial application seeks
to regul~te is not so att,enuated from the international market in <;hild trafficking and sex tourism
as to push it beyond Congress', reach. The basic principles ofsupply and demand, when applied
to this .conduct in the aggregate, make the court's conclusion sel~-evident. See Raich, 545 U.S. at

I 7, 22. D.emand
affects price: ifs_ufficicnt
numbers of American customers enter
the marketplace
I
, ,
,
.
for sex with children, their presence will effect an increase in price for illicit sexual activity with
children. Increased price, in turn, .afferts sµpply. The trafficking of children both within individual

8
Admittedly, thfs is a weak link to international commerce. Nearly all cases it). which the fatter element is proven
committihg the commercial sexual act in a foreign-·couhtry with· a minor..___.__'.__flecessitates the former element, i.e.,
Americans who commit eoITlmercial sex acts with-minors in a foreign-country had to.cross a border to-get·tothat
countr:y.. _Indeed, the".only American citizens who could avoid prosecution_ wou_ld be those born to an American parent
in the Co'untry where they engaged in the commercial sexual act and who never left the country, such that they never.
"travel[ed] in foreign commerce." See also United States v. Jackson, 480 F.3d 1014, 1024 (9th Cir. 2007) (holding
that individual who traveled abroad Prior to Section 2423(c)'S enactment and did not travel again could not be
prosecuted); cf United States v, Stokes, 726 F.3d 880, 888 (7th Cir. 2013) (citing Jackson, 480 F.3d 1014, with
appr:oval). Consequently, the limiting principle that the Supreme Court envisioned an "express jurisdictional element"
might have on the scope of Congress' Commerce Power proves oflimited effect in the present case. Cf United States
v, Morrison, 529 U.S. 598, 611-12 (2000) (quoting and discussing Lopez, 514 U.S, at 562).
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countries and across international borders is likely to increase as the financial return on sex with
children grows and remains lucrative; so, too, will the number of children who voluntarily enter
the market, particularly in poorer countries. Moreover, that the substantive conduct at issue here
paying for sex with a child-occurred in a single, foreign locale does not place it beyond Congress'
power. The Supreme Court has held that Congress can criminalize wholly intrastate possession of
a commodity-for example, marijuana-. because prohibiting intrastate possession of a commodity
for which there is an interstate market "is a rational (and commonly utilized) means of r~gulating
commerce in that product." Raich, 545 U.S. at 26. Section 2423(c), as defined to reach the conduct
alleged. in Count One, regulates the consumption .of a "commodity"-·sex acts with children-for
:
'

"

,'

'

'

'

'

which there is "an established ... [international] market" by' prohibiting individual acts. of
'

•

'

•

.

•

'

'

!

participation in that market.' See id. ,Congress
has the
same power to. prohibit
traveling
and
,,,''
.
'•1!'
'
:
engaging in commercial sex acts with children abroad as ii does to prohibit intrast~te pos~ession
and consumption of marijuana in the United States. With respect to both, there· is a market
'

.

,. . ' .

-,

'

itc:"

'

•

. '

'

'

'

:

Congress seeks to stamp out, and Congress may rely on its authority under the Commerce Power
',

;

j

,

·::-.

•

1,!

i

',

-

'

.-

,

to do so. In light of these basic eponomic principles and Supreme Court precedent, it is clear that
,·,.

.

'

'

.

'

"

'

·, :,:

the conduct Section 2423(c)'s commercial application regulates is not so attenuated from the
marketplace in child trafficking and sex tourism that Congress cannotregulate it.

11). sum, the L9pez fiwt9rs reflectt)ll)t there is a.ratjoml.l:Jasis for Congress to)Jdfove that
. traveling in foreign commerce and paying a minor child for sex, when considered-in the aggregate,
substantially affects l?reign CC?l!lmerce.

The court hold~ that Section )423fc), insofar as .it

criminalizes Defendant's purported acts of traveling to the Philippines and paying Minor A for sex
in 2007, is a constitutional exercise ofCcingress' authority under the Foreign Commerce Clause. 9

This ruling resolves one other argument raised by Defendant and obviates the need to consider multiple other
arguments raised by the Government. Defendant also challenges Section 2423(c)'s commercial sex act prohibition as

9
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Constitutionality of Count Two under the Foreign Commerce
Clause

Count Two of the Superseding Indictment charges Defendant with violating both
subsections (c) and (e) of Section 2423, as defined in subsection (f)(l), by contacting and
attempting to contact his penis with his four-year-old daughter's vulva, as well as digitally
penetrating his daughter's vaginal opening, while he resided in the Philippines in 2016.
See Superseding Indictment, ECF No. 26, at 2; Gov't's Surreply, ECF

;t'fo. 37, at 2. The

Government has proffered no facts connecting this alleged conduct to a commercial motive or
exchange of a thing of value, leaving the court to assume the only motive was perverse sexual
desire and gratification. Cf 18 U.S.C. § 159l(e)(3). Accordingly, the court must determine
whether Congress has authority under the Fo'reign Commerce Clause to crirninali~e Defendant's
act of engaging and attempting to engage in a noncommercial sexual act with his daughter while
residing in the Philippines.
The Government submits that Section 2423(c)'s prohibition on engaging in noncommercial
sex acts V:.ith a minor' child is a valid exercise of Congress' power under the Foreign Commerce
Clause because noncommercial sex acts are p~rt of a "class of acdvities" that Congress must be

facially invalid. However, because the court concludes that Section 2423(c) is constitutional as applied to the alleged
conduct in Count One,.the court necessarily conciudes·that Section 2423(c)'s corrimercial seX act prohibitioll is facially
constitutional. See Salerno, 481 U.S. at 745 (explaining that a statute is only facially lUlconstitutional if there is no
circumstauce in whjch it is constitutional). The,Gove:r:nmentargues,tha(the court could find.Section 2423(c) to be a
constituti0nal exercise of Congress' _power to regulate the "channels" of international commerce or its power to enact
a law that implements a non-self-~xecuting treaty. See Gov't's Opp'n, ECF No. 25,_at,20-24; Hr'g Tr. (draft), June
15, 2017, at .2_6. The court need ri.Ot reach either argument, however, in light 6f itS conclusion that Section 2423(c) is
a proper regulation -of an economic activity- that eongress had a rational- basis to believe- substantially affects· an
international commercial market. ·Furthennore, because the court finds that Count One survi\les· Con_stitutional scrutiny
insofar as it charges Defendant with traveling in foreign commerce and engaging in Commercial sex_ acts with
Minor A------c-aud may go to the jury on that theory~the courf:nee~ not consider whether Section 2423( c) also meets
constitution.al muster insofar as it charges Defendant with· traveling in foreign commerce and engagi_ng in
noncommercial sex acts with Minor A. The court need only take up that issue should the jury not credit the
Government's evidence that something of value was given or received in connection with Defendant having sex ·with
Minor A.
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able to regulate in order to effectively stamp out American citizens' participation in child
trafficking and sex tourism. 10 Accordingto the Government,(!) child victims pursue prostitution
as a result of the emotional harm their noncommercial sexual abuse causes, and (2) perpetrators
use noncommercial sexual abuse· t6 "groom" child victims to participate in subsequent acts of
sexual abuse for commercial gain.

Hr'g Tr. (draft), June 15, 2017, at 21-23.

Thris, the

Government believes noncommercial sexual abuse of children, in the aggregate, leads to an
increase in the number of participants-both child victims and adult customers-in the market for
child trafficking and sex tourism, thereby substantially affecting that market, and Congress'
inability to reach that noncommercial conduct would cripple Congress' ability to stamp oufthe
market. See ill. at 28. Poi-support, the Government 'p6ints to United States v. Martinez, in which
the District Court for the Western DistrictofTexas coricltided-·-·in the context of Section 2423(6)'s
prohibition on traveling and• erigaging in acts:cifnoncommercial sexual abu.se •of children-·tliiit
"leaving non,commei:'Cial'se:k with minor/; outside of federal control could affect the price for child
prostitution' services and other market conditions in the child· prostitution iridtistry" and woiild
"leave· a 'gaping hole in .\ : [Congress'] ability to regulate the commercial industry of child .
· pl'o'stitution." 599 E Stipp:-2d'!lt 808 {internal quotation: marks omitted). The Government urges
this comtto adoptthe'saine refisoning. •
·The court cannot reach that result as applied to the facts ofthis case: For the reasons that
.

.

'

. .

10 At .the hearing on this Motion, the Government suggested for the fii-st time that Section 2423(c), as applied tO
noncomniercial -sex 1acts,;:also ··could 'be .upheld as ·a valid. exercise, of Congress' ability to_ regulate the
"iiistrum.entalities" of international commerce. See Hr'-g Tr. (draft),. June 15, 2017, at 26---,---27. The. Government's
t_h~OfY. is:_that _those vrllo, r~s~c.le :iry _[owi_gn_pquntries _are onl~ able_ to _do. so ba.~ed 9n ~ither_ a ,r~ssp9rt. or visa;, t~q.Se_

p'aSspOits aild Visas aie•''inSfrumenta'.lities" Of commerce; and, by restricting the activities of American' citizens residin,g
in fon~ign ~ountries, Section 2423(c) re_gulates those citizens' visas and passports. _Id The Government confirmed at
the hearing that it did not raise-this argumeflt in 'its brie{ · Accordingly, the court does not consider it·
Separately, although other fed_cral Courts have concluded that Section 2423(c)'s prohibition on noncommercial sex
acts' witll minor children _i's a Valid regulation of the "channels" of interstate co'rhrnerce, see Pendleton, 658 F.3d at
311; Flath, 845 F. Supp. 2d at 956, the Government does not makethat argument here, see Hr'g Tr. (draft), June 15,
2017, at 26. The court likewise does not take up that.argument.
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follow, the court concludes that there is no rational basis to believe Defendant's act of molesting
and attempting to molest his daughter is part ofan economic "class ofactivities" that substantially
affects the international market for child trafficking and sex tourism. Additionally, the court
concludes that Section2423(c), as applied to reach th,; conduct alleged in Count Two, is not an
"essential part" of Congress' broader efforts to eliminate that market, such that it is necessary and
proper for Congress to regulate it.
None of the Lopez factors supports the conclusion that residing in a foreign country and
molesting one's own child has a substantial effect on the international market for child trafficking
and sex tourism. As to the first Lopez factor, the activity Congress seeks to regulate here-·
. engaging in a "sexual
act" with. a child while. residing in a fordgn country-is. not commercial in
.
'

'

'•

nature. "Sexual ac.t"-;as. d~f1,ned in Section 2423(f)(l) by cross-reference to ,Section 2246.
. involves the touching ofc~.rtain parts of the defendant's body against c.ertain.parts ofthe victim:s
body. Se,e 1.8 l).S.C. §§ 2246(2), ;2423(f)(J). So defined, Section 2423(c) does 11ot concern.activity
i that. is economic in nature. Dyfendant' s purported act of molesting his daugl:Jter is ''nqn~conomic,

, ?iolent crimin.al conduct." .See United States v. Morrison, 529.U,S. 598, 610--1 !, 617 (2000); see
also Lopez, 514,U.S. at 561 ( exp!(li11i11g that a law that made. it a federal offense)'for any individual

knowingly to possess a firearm at a place that the individul)l knows, or has reasonable cause to
. belie¥e,. is a school zone" did not .have anything "to do with 'commerce' or any sort of economic
enterprise, however broadly one might define those terms").
Second, there is no "express jurisdictional element" connecting Section 2423(c)-as
applied in this case-to foreign commerce. Defendant is charged with residing in the Philippines
and molesting a minor child; he is not charged with "travel[ing] in foreign commerce." See l8
U.S.C. § 2423(c) (2016); Superseding Indictment, .ECF No. 26, at 2. Residency in a foreign
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country alone does not offer a jurisdictional element that allows the courts to "ensure, through
case-by-case inquiry, that the [sexual abuse in question] affects [foreign] commerce." See Lopez,
514 U.S. at 561.
With respect to the third Lopez factor, Congress made no factual findings showing that
noncommercial sexual violence committed by Americans residing abroad against children,

·generally,· or biologically related children, in particular, has a substantial effect on foreign
commerce.

The legislative history of Section 2423(c) is devoid of any reference to the

noncommercial molestation of children by American citizens residing in foreign' countries, let
alone references to such heinous behavior affecting international 'commerce. See Al-Maliki, 787
F.3d at 793 (discussirig'.an'absence oflegislative findings 'linking noncommercial sexual abuse of
children tb the• mark~tplace for sexual abuse of children' arid noting tha't"C6ngress' failure to even
try to show t!\e aggregate effect of noncommercial sexual activity on foi-eign cdnimerce higlilights
(

' ' i ' .. '

its lack ofpoWet'here'').

'!

I

,Fourth, tire link the Government wishes to draw between the hotic'orrimercial ~ct' of
molesting one's own child while residing in a foreign country and the 'international m·ark~t 'in'child
trafficking and 'sex tourism is too attenuated to rationally qualify' as "substantial." The Government
,submits that ·nonco:mmetcial sexual abuse could· lead' victims· of such abuse to become
"commodities" for sale in the local market for commercial sexual abuse, and ifthey participate in
that local market, -then those same. victims,· in the aggregate, will affect the economics of the
international market for chj!d trafficking and sex .to~rism; arnl so, the original,.,11onc6mmercial
sexual abuse has .a substantial •effect on the .international market in child trafficking,. and sex
tourism. That rationale, however, is speculative and relies on the' kind of weak chain of causation
the Supreme Court hl!s rejected. ·see Morrison, 529 U.S. at 615-17 (holding that Congress could
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not rely on its Commerce Power to regulate gender-motivated violence on the theory that such
violence deters interstate travel, suppresses interstate employment, reduces interstate transactions,
and decreases national productivity because Congress niay not "regulate noneconomic, violent
criminal conduct based solely on that conduct's aggregate effect on interstate commerce"); Lopez,
514 U.S. at 563-67 (holding that Congress could not regulate mere possession of guns in school
zones on the theory that possession of guns could lead to violent crime that, in turn, affects the
national economy because a court may not "pile inference upon inference" in order to. sustain a
congressional action under the Commerce Clause); see also Nat 'l Fed 'n ofIndep. Bus. v. Sebelius,
567 U.S. 519, 556-58 (2012) (Roberts, C.J.) (explaining that Congress could not use its Commerce
Clause powert<;i,require the purchase of health insurance on the theory that every person, at sprue
point, participates in the health.care market because Congress cannot regulate economic activity
that .does not ye~ ,exist). This court. is not free to sid~step thpse .precedents and hold tha.t/Section
2423(c) is constitutional as applied to Defendant's alleged act of molesting hisdaughter while
residing in the Philippines because, in the aggregate, the victims of such abuse might, perhaps,
some day, b_ecome part of the marketplace Congress seeks to stamp out. 11
, l\foreover, t\le court c.annot conclude that an American citizen's.act of sexuljlly abusing his
own child, without ,my evidence.ofcol)lmercia.Jmolive, is "an essential part" of Congress' broader

11

C9ntrary to.tlie Government's suggestion, Martinez is not an analogous or applicable,case that helps this i;:ourt
determine the constitutionality of Count Two. First,.the fac_ts of Martinez present a picture of insidious conduct
tnaterially _different from the one presently_before the_court. rhere; the defe~dant kidnapped a minor i_n Texas, took
her across the border to Mexico, and then raped her in Mexico. See 599 F. supp. 2d at 791-92. Here, in contrast, the
court must-corrsicler-Defendant's alleged acrof1tiblesting his-daugnter While living in the-Plfilippines. SeCODd; in light
of the distinguishable facts before it, the Martinez Court ,only considered the constitutionality of Section 2423(c) as
applied to a defendant who travels in foreign commerce and subsequently commits a noncommercial sex act; it had
no occasion to consider the constitutionality of Section 2423(c) as applied to a defendant who commits a
noncommercial act of sexual f,lbllse while residing abfoad. The court need not take the opportunity here to delve into
whether there is a constitutiofla_I differen_ce between th_e acts of "traveling" v_ersus "residing" abroad: that Martinez
involved a different construCtion of the statute than the orie this court must analyze is enough tO make it inapplicable
to the present case.
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efforts to stamp out American citizens' participation in the international· market for child'
trafficking and sex tourism, such that it is "necessary and proper" for Congress to regulate that
activity. See Raich, 545 U.S. at 17-18, 22, 24-25; Lopez, 514 U.S, at 561. By definition, the
marketplace Congress seeks to eliminate depends on commerce and travel. Child sex tourists are
those who "travel[] to a foreign country and engage in sexual activity with a child ih that country."

See Extraterritorial Sexual Exploitation of-Ghildren, DEP'-T-·0F-JlJ'S'FIGE ·(Janc--25, 2016),
https://www.justice.gov/criminal-ceos/extraterritoria:l-se:xual:exploitation-children.

Similarly,

child trafficking involv.es "recuit[ing] and transfer[ing] children across international borders in
orderto sexually exploit them in another country." See· Prostitution of Children, DEP'T OF JUSTICE
· (June'3, 2015), https://www.justice.gov/criminal-ceos/prostitutibn-fhildren. Section 2423's other
subsections address these perpetrators' crimes by prohibiting the act of"khowingly transport[ing]"
a nihior in fo!'eig11commerce for the'purpose of pro'stitutimi•or criiilh1al sexual activity aiid the·act
ofttaveling in foreign commerce ''for the purpose of engaging ih an.y illicit sexual'cohdiict'' with
a minor. See 18 U.S.C. § 2423(a), (b). Section 2423(c), as applied to Defendant's alleged act of

residing in the Philippinesii.nd sexually abusihg Minor B, stands in stark contrast. Put sinlply, as
alleged in Count Two, Defendant is neither a child sex toui'ist nor child trafficker. Understood in
!Hat way, a corivictioh under Coun!Two brings Congress no closer to stamping outthe marketplace
at which Section 2423's prohib.itions are'direCted. Ctihgress' broader regulatory effort does _nbt
depend ori being able to criminalize the act of an American fathet 0ho sexually abuses his own
child and is not undenhined by Congress' inability tb reach that conduct.
In sum, norie •of the Lopez factors supports the coriclusi~n that Congress may rely oh its
Commerce Power to criminalize Defendant's purported act of residing in the Philippines arid
sexually abusing or attempting to sexually abuse MinorB, and it is not necessary for Congress to.
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do so in order to eliminate the market in commercial exploitation of children. Section 2423( c), as
applied to the conduct alleged in Count Two, neither regulates commercial activity nor contains
an express jurisdictional link to commerce. The Supreme Court has emphasized the role these two
factors play in ensuring that the activity Congress seeks to regulate is tied in some manner to
Congress' enumerated power to regulate commerce with foreign nations and among the several
States. See Lopez, 514 U.S. at 561; see also Raich, 545 U.S. at 23-24. Though their absence is
not fatal to the outcome, it is significant. Additionally, there are no legislative findings linking
noncommercial sexual abuse of children to effects onforeign commerce, and the court concludes
.any relationship that may exist is simply too attenuated for it to reasonably be considered
"substantial." The reasoning on. which the Government relies involves stacking inferences to
identify. potential economic effects.

Lastly, Congress d9es not need .to regulate _,this

. noncommercial, local conduct. in order to effeqtuate its broader .effort to eliminate, the market in
child trafficking and sextoi.irism; it is simply not an essential part of Section 2423 's overarching
regulatory scheme.
For those very reasons, the court would reach the same conclusion even if the court were
to apply a modified Interstate Commerce Clause framework, as other Circl)its have done, see

Bollingq, 798 F.3d .at 218,19; Bianchi, 386 F. App:x at llil-62; Clark, 435 F.3d at 1109-17, and
as the Governm~nt urges the court.to do here. Reiilxing the required nexus between commerce
and the activity to be regulated does not affect the court's analysis in this case because there simply
is no nexus between the act of an American citizen molesting and attempting to molest his
in the
daughter, without the exchange of anyt.hing of value to or from. any person, while residing
.
Philippines, and the market for child trafficking and sex tourism. See 18 U.S.C. §§ 159l(e)(3),
2423(c), (f)(I), 2246; Bianchi, 386 F. App'x at 163 (Roth, J., concurring in part and dissenting in
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part) (explaining that "there is no rational basis to conclude that an illicit sex act with a rhinor
undertaken on foreign soil, perhaps years after legal travel and devoid of any exchange ·of value,
substantially affects foreign commerce"). The activity charged in Co.unt Two is an act of violence
\

disconnected from foreign travel or' commerce.
In the end, the court finds itself with no persuasive answer as to why Congress can
criminalize quintessentially local conduct that occurs abroad when it lacks authority to criminalize
that exact same conduct at home.

The Government does not seriously dispute that, under

Morrison, Congress cannot rely on its Commerce Power to criminalize wholly intrastate, familial
sexual abuse. CfHr'gTr. (draft), June 15, 2017, at 24. The Government offers no satisfactory·
answer as to whythe court should reach adifferent conclusion when the same act happens to occur
abroad.

This co1)1t is not prepared

guidance, that Congress can rely

tci

conchide, without further petsuas'idn o; precederttial

on its Foreign Commerce' Clause powerfo regulate conduct 'it

cannot reach under"its Interstate Commerce Clause power simply because the conduct' is
perpetrated b'y someone who resides abroad. Cf Morrison, 529 U.S: at 612:
In sum/the court holds that Section 2423( c), as applied to the conduct alleged in' Count
. Two, is·not a constitutional exercise of Congress' authority Under the Poreign'Commer~e Clause.

2.

'Necessary arid-Proper Clause

'Next, the Govermnent submit~ that the court may uphold Section 2423(c)as applied to the
facts of this case as aproper exercise of Congress' autho'rity under the Necessary and Proper Clause
to 'pass legislation that implements the Optional Protocol to the Convention on the Rights of the
Child on the Sale of Children, Child Prostitution and Child Pornography ("the Optional Protocol"),
a non-self,executing treaty to which the United States is a party. This argllrhent, too, raises
complex .questions of constitutional law. The court reviews the legal landscape governing the
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relationship between the Necessary and Proper Clause, U.S. CONST. art. I, § 8, cl. 18, and Treaty
Power, U.S. CONST. art. II, § 2, cl. 2, before analyzing whether Section 2423(c), as applied in
Count Two of the Superseding Indictment, can be upheld as a constitutional implementation of the
Optional Protocol.
a.

Congress' Power to Enact Implementing Legislation

The Constitution_ bestows on Congress the authority to effectuate treaties. Although the
_President possesses the power to negotiate treaties on behalf of the United States, the Legislature
determines whethenthe United States should ultimately join the treaty and Whether it should do so
;with reservations. The Senate must ratify a treaty before the United States becomes a party to it.
U,S.
. CONST. art.)I, §.. 2, cl. 2 ("[The President] shall have Power, by and with, the ~dvice and
'

.,

',

'

Cons.en! of the Sern\te, to .make Treaties, provided tWo thirds of.the Senators present concur.';).
Th~Jegal eff<::ct ofratification turns on the nature of the treaty itself and any reservations the Senate
made._
If
the Senate ratifies a self-executing treaty, then, upon ratification, the United States is
'
'
.,.

'

both a party to the treaty_._ an.d
the
treaty becomes .federal law enforceable in the United Sta_tes_ courts.
-

See Mrdellin v. Texas, 552 U.S. 491, 504-05 (2008)., If the Senate ratifies a non-self-executing
treaty, however, then .ra,tificiitiop only .. makes the United States a party to .the international
agreement. Jd-at--505, For thattype of treaty to-become enforceable federal-law, the Senate must
pass additional legislation-known as "implementing legislation." Se_e id, ljt 505-06, 525-26.
Congress' authority to enact implementing legislation has been established for nearly a
century. In Missouri v. Holland, the Supreme Court held that the Migratory Bird Treaty Act of
1918-a -federal law that made a non-self-executing treaty between the United States and Great
Britain binding on the States-did not unconstitutionally interfere with Missouri's rights under the
Tenth Amendment. 252 U.S. 416 (1920). Specifically, the Court explained that the Necessal'.y
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and Proper Clause provides Congress with authority to pass implementing legislation: "If the
treaty is valid there can be no dispute about the validity of the statute under Article I, Section 8,
as a necessary and proper means to execute the powers of the Government." Id at 432. The
Migratory Bird Treaty Act of 1918 was a constitutional exercise of Congress' authority under that
Clause because the problem at hand-deprivation of a food supply and destruction of forests and
crops-was "a national interest of very nearly the first magnitude" that could "be protected only
by national action in concert with that of another power"; "[i]t [was] not sufficient to rely upon the
States." Id.. at 435. Moreover, the Act did not upset the Constitution's'balance of powers between
the States and Federal Government because the Tenth Amendment did nbt generally preve11t
•
Congress from implementing a treaty in this way. 'See id. at 434. Thus, floliand stands for the
principle that· Corigress has authority, under the Necessary and Proper Clause; 'to pass· legislation
,

•

•

•

-

.

., .

•

'·.

-

• . . :_

.

I

that inipleinents a nonaself-executingtreaty, and the States catinot rely on the Tenth Amendment

to avoid being subject to that law when the object of the treaty promotes a J\aticinal interest that
.can'be protected only by action between sovereign nations.
Several federal courts have read 'Holland to mbn the Necessary and Proper Clause also ·
governs whether a statute is in fact "implementihg'legislation,'' arid implemelltihg legislation is
automatically·. constitutional if it implements .a valid treaty. Those co'urts have iinp,6r\ed the
"rational relationship" test Used in bther Necessah and Proper Clause c1ses, see;

i!.g, United States

v. Conist6ck, 560 U.S. 126, 134 (2010), to inqu.fre whether the statute at issue constitutes'a meahs

that is rationally r~lated to implementation of a particular tt'eaty to determine whether it .
"implements" that treaty, e.g., United States v: Frank, 486 F. Supp. 2d 1353, 1355-59 (S.D. Fla.
2007), ajf'd on 'other grounds, 599 F.3d 1221 (llth Cir. 2010). Under this Urie of reasoning,
Congress need not reference the treaty ditectly or explicitly discuss the treaty in the statute's
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legislative history for the comt to conclude the statute implements the treaty. Instead, the courts
are satisfied that a statute and treaty are "rationally related" if the statutory language parrots or
tracks the language of the treaty, e.g., United States

.v. Bond, 681 F.3d 149, 167 (3d Cir. 2012),

rev'd, 134 S. Ct. 2077; United States v. Belfast, 61 l F.3d 783, 804-06 (1 Ith Cir. 2010), or the
statute and treaty express _the same general purpose, e.g., United States v. Bollinger, 966 F. Supp.
2d 568, 575 (W.D.N.C. 2013), ajf'd on other grounds, 798 F.3d 201; United States v. Flath, No.
11-69, 2011_ WL 6299941, at *9 (E.D. Wis. Sept. 14, 2011), adopted in part by 845 F. Supp. 2d
251 (E.D. Wis. 2012). If the court concludes the statute is "rationally related" to the treaty, then
Importantly, with citation to Holland's

the statute. constitutes "implementing legislation."

statement that Co11g,ress has authority un_der the Necessary and Prnper Clause to pass implementing
legislation, generally, these courts conclude that i_fthe treaty is .valid, then the "implementing
'

'

•

.

'

,.

I

'legislation'' autcnpatically is ccms,titutional. See Unite_d States v, Lue, 134 F.3d 7~,.,84 (2d Cir.
1998); Frank, 486 F. Supp. 2d at 1356.
That analysis reads Holland too brqadly. First, Holland does not speak to how to determine
whether Congress has enacted a piece of legislation to implement a non-self-executing treaty, let
'

'

'·

'

'

'

alone direct the_ lower federal courts to apply the Necessary and Proper Clause's_ "rational
relationship''tesUo make that determination. There was no doubt in Holland-wl}ether Congress
•

• ,

' ' '

,

I

'

•

•

'

,

,

'

' ,

•

'

'

intended the Migratory Bird Treaty Act of 1918 to impl<':ment the non-self-executing treaty
between_ Great Britai.n and th_e United States-indeed, the Court noted that it was "entitled an act
to give.effect to the convention." 252 U.S. at 431. Consequently, Holland does not speak to how
the courts should determine whether an act of Congress implements a treaty when the act itself is
silent on that topic.

Second, Holland does not stand for the proposition that every piece of

implementing legislation is constitutional so long as the treaty it implements is valid. If that were
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the case, then the Court would have had no reason to address the facts of the case before it except
to say that the Migratory Bird Treaty Act of 1918 was constitutional because it implemented a
valid treaty between Great Britain and the United States. Instead, the Holland Court held that the
Migratory Bird Treaty Act of I 918 was necessary to remedy the harm the treaty had identified and
.

'

the United States had agreed to remedy, as well as a proper means of doing s~, because it did not
tread on rights r"serveq to the States under the Tenth Amendment. See id. at 435. The Necessary
and Proper Clause,. then, is the source of Congress' power to enact ilI)plementing legislation,
generally, and its_ outer. bounds limit C,:mgress' authority to pass such 1egislat.ion. Cf id .at 433,
435.

'

. In short, 'Holland
makes
clear that Congress
has authority' to pass implementing
legislation,
,,
,,
'
'
'
'
·,;q
'

'" ,,

but
whether
a particular
statute implements
a,,-;·,·
certain non-self. does,·,, ''not speak to how to determine
,.
'
.
' ' -,
:.
.
'

'

executing treaty.

.,

'

It does, however, direct courts to analyze implementing legislation under _the
,·

'•1(

,,,

'

Necessary and Proper Clause to determine whether such legislation is within the realm of
'

••,

.

:

'

--

'

'.

,'

'

'

'

Congress' constitutional authority. The Necessary and Proper Clause allows Congress to construct

',

'.

'

!

'

'

'

.

'

' .

'

,,

"

-

laws that are "rationally related" to the implementation of another constitutionally enumerated
'

'.

',/: :

.

'

.

:11 ·,

.

' ·,,

'

'

. '

'

,i, ,: ';" : '

'

power-here,
the
President's
power to make
and
execute.treaties.
See Coms/ock,
560 U.S. at 134;
"
,·
,,.
.
. .
.
'
'.
'

Holland, 252 U.S. at 430-31.
A statute
is' "necessary"
to the
ill]plem;mtation of
a treaty if
it is
,:
'
:
'
'_·;
.
.
.

'

',

'

'

'

\

"plainly adapted to"· the. treaty, and the statute is a "proper" means of doing so if it is both "not
)'

'

•

'

\

'.

·1·

''

'

.

.

prohibited" by the Constitutioµ and "consistent with the letter and spirit of the Constitution." .See
!

._,

,..

'

'

'

'

.

'

McCulloch v. Maryland, 17 U.S. ( 4 Wheat.) 3 I 6, 421 (1819); accord Comstock, 560 U.S. at 134.
!

'

•

;

:

.,',

I

•

'

,

•

''

'

With these principles in mind, the court now turns to Section 2423(c), as defined in Count
Two of the Superseding Indictment, and the Optional Protocol.
'

'

'
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Whether Section 2423(cj is a Constitutional Exercise of Congress'
Authority to Implement the Optional Protocol

The Government contends that Congress intended Section 2423(c), originally and as
amended to reach the conduct alleged in Count Two, to implement the Optional Protocol, a non
self-executing treaty that requires implementing legislation to become domestic law in the United
States. See S. EXEC:. RPT. No. 107-4, at 15 (2002); Gov't's Surreply, ECF No. 37, at 12 (cross
referencing Gov't's Opp'n, ECF No. 25, at 20-30). For the reasons that follow, the comt disagrees.
The Optional Protocol calls on States Parties to create and enforce laws that prohibit the
exploitation of children for co.mmercial gain. The very first Article of the treaty makes plain the
States Parties' obligation to "prohibit the sale of children, child prostitution and child
pornography." ' OPTIONAL PROTOCOL art. 1.

The second Article defines those three terms

expressly. "Sale of children" refers to "ariy act or transaction whereby a child is transferred by
any person or. group of persons to another. for remuneration or any other consideration."
Id. art. 2(a). Next, "[c]hild prostitution" is defined to mean "the l!Se of a child in sexual activities
·for re(nuneration or any other form of consideration.". Id. art. 2(b). Lastly, the treaty mak~s clear
I',,'

'

,,

'

-

that"[c]hild pornography means any representation, by whatever means, of a child engaged in real
or simulated explicit sexual activities. or any representation of the sexual parts of a child for
primarily sexual purposes." Id. art. 2(c). The third Article in the Optional Protocol makes it
incumbent on the States Parties to ensure that certain enumerated offenses or the attempt of those
offenses, whether committed abroad or at home, are covered by the States Parties' laws. See id.
art. 3. Those offenses are: (I) "[t]he offering, delivering or accepting, by whatever means, of a
child for the purpose of' sexual exploitation, organ transfers for profit, or forced labor; (2)
"[i]mproperly inducing consent, as an intermediary, for the adoption of a child"; (3) "[o]ffering,
obtaining, procuring or providing a child for child prostitution"; or (4) "[p ]roducing, distributing,
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disseminating, importing, exporting, offering, selling or possessing for the above purposes child
por~ography." Id. Lastly, of relevance here, the Optional Protocol obligates States Parties to
"adopt or strengthen, implement and disseminate, laws, administrative measures, social'policies
and programmes to prevent the offences referred to" therein: Id. art. 9(1).
The court accepts, for the sake of argument, that Congress passed Section 2423(c ), as
applied to the conduct alleged in Count Two, to implement the Optional Protocol but concludes
that it was ari overreach of Congress' authority under the Necessary and Proj:,er'Clause

to do so.

Section 2423(c), as defined to criminalize an Ani~ricim citize11's act of molesting his child while
he resides in the Philippines, is neither a "nect:isa:ry" nor "proper'' means of frnµleinenting the
Optional Protocol.
' Section 2423(c)'s crimirializat\oii of noric'ommercial seba!' abuse of one's OWri child by
an Atnedcan'residing iri a foreign country is n6t''necessary" because tbe conducHt prohibits is
not plainly adapted to imj:,letnentfog the 'stated goals ofthe Optibnal Protocol'arid dm!s licit require
multiple nations' involvement to prevent. The optional Protocol's text makes plain its goal:
bringing together multiple 'nations to eliminate the worldwide tnatket in child traffi6king and S~X
'
tour.ism. Articles l, 2, and 3 focus on the comnierdal exploitation Of children ahd'ditect Stafos
Parties to put 'in place cririlinal laws that· address three of the most ptevalinit means of'hahrtirig
childfon for commercial gain: sale; j:,r0stituti6n,arid poniography. · Set OPTidNAL P1fo'rbtCJL

arts.

l; 2; 3'. As already discussed, 'however, Section 2423(c)-as applied to Defeiidant''s alleged

molestation and attempted molestation ofhii daughter-criminalizes wholly local activity that is
not only itselfri6ncommercial in nature but also disconnected fron1 any'br0ader market. Supra, at
28-32. As charged, Count Two does not involve the sale of children, child prostitution, or child
pornography.

Prosecuting an American residing abroad who molests' his own child for no
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commercial purpose brings the States Parties to. the Optional Protocol no closer to eliminating the
market in child trafficking and sex tourism. Additionally, the harm the Optional Protocol has
identified-the existence of a market for sex with children-indisputably requires multiple
participants to remedy b.ecause it is a "subject matter [that] is only transitorily within the State and
has no permaneni habitat therein." See Holland, 252 U.S. at 435. In contrast, the prosecution of
individual Amer_ican citizens residing abroad who molest children without remuneration is a matter
that can be handled entirely by local law enforcement. Consequently, using Section 2423(c) to
prosecute Defr,nqant' s act of sexually abusing his daughter while he resided in the Philippines does
not bear a ratio.nal relationship to the Optional Protocol.
· Correlatively, when defined to· reach Defendant's alleged act of noncomm,ercial. sexual
abuse ofhis daught_er, S~ctio112423(c) also is no,t.a "proper" exercise of Congress' authority under
.the Necessary and .Proper Cl;1use to implement a treaty .because it upsets the. bala.nce _of
.copstitutional .powers. The Supreme Comt has ,interpreted the Necessary and Proper Clause to
permit <;:ongress to implement .an existing, non-self-executing. treaty, as negotiated by the
CONST, art. II,§ 2, cl. 2;. Holland, 252 U.S. 416. It would violate.the structure
President. See. U.S.
' .
'

and spirh of the Constitution.for Congress to pass implementing legislation that causes th~ treaty
tq take on a s\lape thstt contradicts the ronstitutio11, ;either-by cau~ing t\le treaty .to reach a topic on
whi9h th~ President himself could no.t\laye negotiated or by allowing Congress to reserve for itself
power to expand the treaty's scope beyond what the President negotiated on the country's behalf.
Section 2423( c), as applied to the conduct alleged in Count Two, threatens to do both.
First, allowing Section 2423(c) to stand as. implementing the Optional Protocol risks
construing the treaty to .reach a topic on which the President may lack authority to negotiate:
domestic matters of another country. The Supreme Court has intimated that the Treaty Power
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reaches only "proper subjects of negotiation between our government and other nations." Asakura

v. City of Seattle, 265 U.S. 332, 341 (1924); accord Bond, 134 S. Ct. at 2102-1 I (Thomas, J.,
concurring) Qoined by Justices Scalia and Alito); Inre Ross, 140 U.S. 453, 463 (1891); Geofroy
v. Riggs, 133 U.S. 258, 266 (1890). In particular, "[n]o court has ever said ... that the treaty power

can·be exercised without limit to affect matters which are of purely domestic concern and do not
pertain IQ our relations with other nations." Power Auth. ofNY v. Fed. Power Comm 'n, 247 F.2d
538, 542-43 (D.C. Cir.) (internal quotation marks omitted),vacated as moot, Am. Pub. Power

Ass'n v: Power Auth. ofN.Y, 355 U.S. 64 (1957) (per curiain). Indeed, in rejecting such a broad
construction, Justice Thomas recently wrote that "to interpret the Treaty Power as extending to
every cbnceivable domestic subject matter-even matters without any nexus to foreign relations-·
would desttoy the basic constitutional distirictidn between domestic and foreign powers.'' Bond,
134 S. Ct: at 2103 (Thomas,'J., concurring) Qoined byJustices Scalia: and Alito). Accepting that
there is some limitation on the President's Treaty Power, it follows that the Necessary and Proper
Glinise; which Only grants Cdngress power to assist the Presid6nt.in his treaty-making powers,
cannot provide· Congress with authority to· assist the President in exceeding his treaty-making
powers. ;The Optional Protocol demands that Statb Pmiies .criinihalize a certain set of offenses
pertaining to the sale of children, child prostitution, and chila piirhography, as well as authorizes
States'Parlies to pass 'additionallaws on those topics aim:ed

it better 'effectuating the treaty's goal

ofeliminatihg the market for child trafficking and sex tourism: See OI'TidNALPROTOCOL arts. 1,
3, 9. In contrast, Section 2423( c), as applied to the condutt in Count Two, criminalizes local
sexual offenses, divorced froin con,merce or con'unercial implications, while residing abtoad.
Allowing such a statutory provision to stand as legislation that implements the Optional Protocol
would tninSform the scope 6flhe treaty to reach a matter
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noncommercial sexual abuse of a minor-which is a topic on which the President arguably lacks
authority to negotiate. See Bond, 134 S. Ct, at 2109 (Thomas, J., concurring) ('.'Nothing in our
cases ... suggests that the Treaty Power conceals a police power over domestic affairs."); Power

Auth. of NY., 247 F.2d at 542--43 .
. Second, treating Section 2423(c) as implementing legislation would essentially permit
.Congress to reserve for itself a portion of the Treaty Power by allowing it to expand the scope of
the Optional Protocol to regulate conduct.the treaty neither demands nor authorizes and which
Congress lacks jndependent power to regulate. It is axiomatic that Congress cannot "reach beyond
the natural limit of its authority and draw within its ... scope" a power reserved to another branch.

See Nat.'/ Fed'n oflnqep. Bus., 567 U.S. at 561 (Roberts, C.J.); cf Bond, 134.S. Ct. at 2101 (Scalia,
J., concur.ring). The Constitution exclusively affords the President the role of negotiating and
e11tering into treaties on the.United States' behalf; Congress does not get to decide the topic of a
treaty, and Congress can only limiUhe scope of a treaty by making a i:eservation before ratification.
To allow Congress .to pass "implementing legislation" that_ the treaty ne(ther expressly nor
implicitly authorize_s would be to give Congress a portion of the President's authority under Article
II in the form of a treaty,editing power, allowing it to expand the scope of a treaty. The Necessary
!\nd Proper Clause does rn:it grant Congress such power .. If the President negotiates and enters into
a !)On-self-executing tre(\ty that demands or authorize_s regulation of conduct Congress could not
otherwise regulate, then Congress may rely on its.1':[ecessary and Proper .Clause powers to pass
i111plementing legislation to re_ach that conduct. See Holland, 252 U.S. at 432-33 ( explaining that
Congress may pass legislation to implement a treaty that it could not otherwise pass).

But

Congress cannot rely on the Necessary and Proper Clause to enact legislation absent a supporting
enumerated power and which the treaty does· not demand or authorize Congress to reach. As
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discussed earlier, the Government does not seriously dispute that Congress lacks constitutional
authority to criminalize the act of residing in one of the United States and molesting one's own
child, and the court concludes the Optional Protocol does not demand or authorize States Parties
to criminalize that conduct. 12 Consequently, to allow Section 2423(c) to exist as ''implementing
legislation" in this case would be to let Congress edit the Ob(ibnal Protocol to provide itself with
authorityto criminalize Defendant's alleged act of abusing his daughter.
In suin, Section 2423( c), as applied to the conduct alleged

mCount Two, is not a "proper"

exetcise'ofCongress' authority'because it either would cause the Optional Protocol to encompass
·a topic on which the President lacked authority to negotiate or allow Congress

to reserve for itself

the powerfo edit the substance of the treaty to reach topics not contemplated by the President.
Viewed either way, Section 2423( c)' s noncommercial application unhinges the balance of powirs
carefully crafted by the Framers. This the Constitution cannot permit.•
Thmi,Section 2423(cf as applied to the conduct'alleged in Count Two, exceiidrcongress'
authority under the Necessary and Proper Clause. 13

D.

Venue

· Defendant also move·s to dismiss both counts ofthe Supefaedingindi~tth.erit onthe ground
that veime in the District ofColumbia is not proper. Selbef.'s Mot: to Disrrifas, ECF No.

19, at

'
. 1_2 Article 3's USe qf~h~_ phrase _"at_ a minim!.!-~". ~g1:1ably aut_h~r_i;zes ~ta~~s. ~~rt,i~s, fQ p_ass_ Ja~s .,in fur~l)erap.c_e o,t P1e
treaty's'objectfves that ai-J broader than those mi/lined in Article 3. 0PTi6NALP'iciiocoL art. 3(1); see Gov't's Opp'n,
'

ECF No. 25, at 22-23. Similarly, the treaty's preamble urges States Parties "to adopt[] a holistic approach" facilitating
"the- elimination of the Sale ·of children, child -prostitution and- :child p0rnb'gfaphy'' by "addressing ... irresponsible
adult sexual behaviour." OPTIONAL PRoiocoL prnbl. However~ that "authorizing" language must be construed in
lightpfthe Optional Protocol's stated purpose: the intematiqi,al problem o,f coml)1etcial exploi(ation of children, either
b:/ihei'r sale or prostlttlti6n, or- the creation ani dissem.ination of pornograph,)'. See id pmbl., artS. "t 3. Though
Defendant'~ alleged act of assaulting his d~ughter, V{ithout any co~~ection to commerce, is "irresp_o~sible adult sexual
beha\lior,1' its prosecution-:th'rough Section 2423(c)'s nonciommercial defiriitiOn 'is of no help- in eliminating the
commercial exploitation of ~hildren. Consequently, the Optional Protocol does not authorize Congress to pass Section
242.3(c) _at least'insofar as that-provision is applied to reach Defendant's conduct.
1

13 The court also holds that Section 2423(e), as applied to Defendant, ·is unconstitutional. Defendant cannot be
prosecuted for attempting to commit a crime the coui't has deemed to be beyond Congress' power to create.

43

Case 1:15-cr-00188-APM Document 52 Filed 07/27/17

Page 44 of 46

13; Def.'s Reply, ECF No. 29, at 19-21. As the court already has dismissed Count Two, it
addresses the question of venue only as to Count One.
Se_ction 2423 does not contain an express venue provision, so the Government must
establish venue under another statutory provision. The parties point to two venue statutes in
particular: 18 U.S.C. § 3237(a) and 18 U.S.C. § 3238. Section 3237(a) provides that, "[e]xcept
as otherwise expressly provided by enactment of Congress, any offense against the United States
begun in qne district and completed. in another, or committed in more than one district, may be
inquired of and prosecuted in any district in which such offense was begun, continued, or
completed," and .defines crimes involving foreign commerce as continuing offenses subject to that
provision. .18 U.S.C. § 3237(a). Spctic;m 3238 states, as relevant here, that ."an _indictment or
information may, be filed in the district of the last knowi;i residence oftµe offender ... , or ifno
such residence is ]mown the indictment or information maybe filed in the District of Columbia,"
for any offenses committed "out of the juri~diction of any particular State or district." 18 U.S.C.
§ 3238.
The parties disagree as to whether the Government is required to est_ablish venue under
Sectiqn}23'7(a)and, ifnot,whetherthe Gover11)11ent-has met its burdenofproofto establish venue
under S_ection 3238_. Defendant contends that the proper vem;e,foreount One must be governed
by Section 3237(a) because he is charged with an offense involving traveling from the United
States to the Philippines, and the Federal Rules of Criminal Procedures direct the Government to
-

.

"prosecute an offense in a_ district where the offense was __ committed"~i.e., Hartford or
Minneapolis". See Fed. R. Critn. P. 18; Def. 's Mot. to Dismiss, ECF No. 29, at 19; Hr'g Tr. ( draft),
June 15, 2017, at 46. Even if the Government is not required to establish venue under Section
3237(a), Defendant submits that he should have been indicted_ in the jurisdiction of his "last known
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residence," pursuant to Section 3238, which is not the District of Columbia and which the
Government should have known because he is a United States citizen and former member of the
United States military. See Def.'s Mot. to Dismiss, ECF No. 29, at 19-20;Hr'g Tr. (draft), June
15, 2017, at 44, 57-58.
The court concludes that the Government may establish venue under either Section 3237(a)
or Section 3238 for Count One. Neither Section 3237(a) nor Section 3238 sets forth an exclusive
means of establishing venue for an offense~.·like the one charged in Couht One-'that allegedly
occurs atiroad, in part. Section 3237(a) speaks in permissive language, and Rule 18 of the Federal
Rules of Criminal Procedure only requires the Government to prosecute an offense'in the district
where it was committed absent a statute permitting otherwise. See l8 U.S.C. § 3237(a)(stating
that continuing offenses "may be inquired· of and prosecuted in any district>' in which they occur
(emphasis added)); Fed. R. Crim. P. 18 ("Unless a statute or these rules permit otherwise, the
government' i:nust prosecute' an offense in a district where the ciffehse wa~ corrirriittell .... " ·
(emphasis added)). Accordingly, the Government foay'establish venue i.mder· either Section
3237(a) or Section 3238'as to Count Orte.
The Government asserts venue is proper under Section 32:38, but there remains a jury
question as

to whether the Government knew Defendant's last residence at the time it filed the

original Indictment. "Venue is a jury question ... if the defendant objects to venue prior to or at

.

the close of the prosecution's case-in-chief,
there is a genuine issue of material fact with regard to
.
proper venue, and the defendant timely requests a jury instruction." United States v. Nwoye, 663
F.3d 460, 466 (D.C. Cir. 2011) (internal quotation marks omitted). Here, Defendant has objected
to vs,nue well in advance of trial; whether a "last known address" existed at the time the
Government filed the original Indictment is a material question of fact that goes to venue; and
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Defendant has requested a jury instruction concerning this issue. See id.; Hr'g Tr. (draft), June 15,
2017, at 43, 46, 50-51, 56--57. Accordingly, whether venue in the District of Columbia is proper
as to C,ount One rests on a jury determination.
The court therefore rejects Defendant's argument that Count One of the Superseding
Indictment should be dismissed based on improper venue.

III.

CONCLUSION AND ORDER
The court shares Congress' disgust at the conduct it aimed to punish and eliminate through

, Section 2423(c), but that fa~t does not make, Section 2423(c) constitutional in all its applications.
Today's holding, however, should not be construed as anything other than limited:, the statute is
unconstitution,al only as applied to this defendant and the ,factual allegations underlying Count
Two of the Superseding Indictment. The cou,rt does not address Defendant's broader facial
challenge to Section 2423(c).
In light of the foregoing discussion, the ~ourt grants in part and, denies in part Defendant's
motions to dismiss the Superseding Indictment and denies as moo,t his motion for severance. The
court hereby orders trial to proceed on August 14, 2017, only as to Count One of the Superseding
Indictme,nt, GountTwo;oHhe-Superseding Indictment is-dismissed,

Dated: July 27, 2017

eta
ed States, District Judge
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