1 NOM NATI ONS

2 - - -

3 Wednesday, July 14, 2021

4 United States Senate
3 Commttee on the Judiciary
6 Washi ngt on, D.C.
7 The commttee net, pursuant to notice, at 9:59 a.m,

8 in Room 226, Dirksen Senate O fice Building Hon Durbin,
9 presiding.

10 Present: Senators Durbin [presiding], Witehouse,
11 Kl obuchar, Coons, Blunenthal, Booker, Padilla, Gssoff,

12 Grassl ey, Lee, Cruz, Hawl ey, Cotton, Kennedy, Tillis, and
13 Bl ackburn.

14 Al so present: Senators Mirphy, Menendez, Cardin, Van
15 Hollen, and Schuner.
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OPENI NG STATEMENT OF HON. RI CHARD DURBI N, A U.S. SENATOR

2 FROM THE STATE OF ILLINO S, CHAI RVAN OF THE COW TTEE

3

4 Chairman Durbin. This hearing will come to order.

5 Today, we have five judicial nom nees, and one nom nee t

6 the Departnent of Justice. Mrna Perez, nomnated to the
7 Second Circuit. Judge Sarah Merriam nom nated to the

8 District of Connecticut. Judge Karen WIIli s, nom nated
9 tothe District of New Jersey. Two nomnees to the D.C

10 District Court: Jia Cobb and Judge Fl orence Pan. And Matt
11  dsen, nomnated to serve as Assistan AG for the Justice
12 Departnent's National Security Division. A nunber of our
13 colleagues will formally introduce the nom nees, but I'd

14 like to nake a few observati ons.

15 First, with these n m nees, the Biden adm nistration
16 and the Senate continue to bring diversity and professional
17  balance to the bench. Today's slate includes Myrna Perez,
18 who will be the first Latina to serve on the Second Crcuit
19 since Justice Sonia Sotomayor. W will also hear from

20 FlI rence Pan, who will be the first Asian Anerican wonman to
21 serve on the D.C. District Court.

22 This slate al so includes professional diversity. W
23 have two sitting federal magistrate judges, a judge of the
24 D.C. Superior Court, who was previously an assistant U S.
25 Attorney, and a fornmer D.C. public defender. And in M.
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1 dsen, we have an acconplished national security expert who
2 spent decades working to protect Anmerica from enem es,

3 foreign and donestic. W have a civil rights chanpion in

4 Ms. Perez, who has devoted her career to protecting and

5 defending Anerica's right to vote. It is a fitting tine

6 for her to join the bench, particularly after late rulings
7 by the Suprene Court. | won't go into detail here, in an

8 effort to nake sure that we get to the nom nees as quickly
9 as possible. But make no m stake, voting rights are a

10 rmajor issue and will continue to be for sone tine.

11 "' mthankful for President Biden in putting forward

12 nom nees |ike Ms. Perez, who have such extensive

13 experience. She has an inpressive career as a litigator

14 and an advocate, and an incredible insight into the inpacts
15 that restricted voting laws have on mnorities. This type
16 of |egal experience is underrepresented on the court, and
17 it's rare to see a voting rights attorney nom nated to the
18 federal bench Thi s perspective will bring diversity to

19 our courts. M. Perez's record shows she's driven by her
20 dedication to serving others and the Constitution.

21 Before turning it over to Ranking Menber Gassley, 1'd
22 like to introduce two of the district court nom nees.

23 El eanor Hol nes Norton was unable to make it this norning.
24  Jia Cobb and Judge Fl orence Pan, both nom nated to the D.C

25 Circuit District Court. Bot h of these nom nees have her
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1 support, and she submtted statenents for the record.

2 ["mprivileged to introduce Ms. Cobb this norning.

3 Not only is she an excellent nom nee, but she is an

4  honorary Illinoian, having attended coll ege at

5 Northwestern, and then clerked in Chicago for ny friend,

6 Judge Diane Wod on the Seventh Circuit. After graduating
7 Harvard Law, clerking for Judge Wod, M. Cobb began her

8 career in D.C. as a public defender, repres nting indigent
9 defendants charged with crim nal offenses For the past

10 ni ne years, she has worked as a national civil -- at the

11 pational civil rights firmRelman & C |fax, representing

12 plaintiffs in fair housing, disability rights, and

13  enploynent discrimnation clains. M. Cobb's extensive

14  courtroom experi ence has undoubtedly prepared her for roles
15 that await her on the U'S District Court for the District
16  of Col unbi a.

17 In the p st 15 years, and this is remarkable -- anyone
18 who's practicing law today will know this -- M. Cobb has
19 tried nore than 30 cases to verdict, both crimnal and

20 ci il. And during her six years as a public defender, she
21  handl ed nore than 200 cases, and appeared in the court

22 alnost daily. It's an incredible record, and I w sh we

23 could look to that for every nom nee who's com ng before

24 us. Having represented both sides in the courtroom |

25 understand -- she understands that she needs to be a voice
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1 in our nation's court so that the law is applied even-

2  handedly.

3 Next, I'Ill introduce Judge Fl orence Pan, also

4 nomnated to the D.C. Court here in D.C. After graduating
5 sunmma cum | aude with two bachelor's degrees fromthe

6 University of Pennsylvania, Judge Pan received her |aw

7 degree with distinction from Stanford, then clerked for

8 Judge M chael Mikasey, well known to this c mrittee, on the
9 US. District Court for the Southern District of New York,
10 and Judge Ral ph Wnter on the Second Circuit.

11 Bef ore her appointnent to the D.C Superior Court,

12 Judge Pam spent her entire |l egal career in public service.
13 She was selected for the prestigious Bristow Fellowship in
14 the Ofice of the Solicitor CGeneral. She was an attorney
15 in the appellate section of the Crimnal Division at the

16  Justice Departnent, and the senior advisor in the Treasury
17 Departnment. Finally, she served as assistant U S. Attorney
18 for the District of Colunbia for a decade, litigating | ocal
19 and federal courts at the trial and appellate |evel.

20 I'n 2009, President Obama nom nated her to serve on the
21 D.C Superior Court. She was confirnmed by a voice vote.

22 She was also nomnated to the D.C. District Court by

23 President Obama, and favorably reported out of this

24 commtted by a voice vote in 2016; however, the mgjority

25 | eader at the tine refused to hold a floor vote on her
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1 nomnation before the end of the 114th Congress. Upon
2 confirmation, Judge Pan will becone the first Asian

3 Anmerican wonman to serve on the District Court for the
4 District of Colunbia.

5 Wth that, | turn to ny coll eague, Senator G assley
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1 STATEMENT OF HON. CHUCK GRASSLEY, A U. S. SENATOR FROM THE

2 STATE OF | OMA

3
4 Senator Grassley. Congratulations to all the
5 nomnees. |'ll start by addressing the nom nee of Myrna

6 Perez for the Second Circuit, New York. M. Perez is a

7 civil rights lawer, focused on voting rights. | think

8 it's good for the president to | ook beyond he usual talent
9 pools in picking judges. President Trunp for exanple,

10 nom nated a nunber of civil rights lawers to the federa
11 bench. Judges |ike Kyle Duncan of Lo isiana, Mtt

12 Kacsmaryk in Texas, and Sarah Pitlyk in Mssouri were all
13 civil rights lawers for significant portions of their

14  careers.

15 I ndeed, should Ms. Perez be confirned to the Second

16 CGircuit, she'll join two other civil rights | awers of

17  col or appointed by Trunp: M chael Park and Steven Menashi .
18 Judge Park, of course, led the fight to end raci al

19 discrimnation in higher education, a fight that's

20 unfortunately still ongoing. Judge Menashi, anong ot her

21 things, ended religious discrimnation against historically
22 Black colleges at the Departnent of Education. | think

23 we've seen the court benefit fromthis diverse perspective,
24 and it all goes to show that civil rights can take many

25 forns.
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1 Now t hat said, ny Denocratic colleagues all oppose

2 those Trunp civil rights | awers. Perhaps Denocrats didn't
3 think that civil rights that they were fighting for. |

4 think the nore charitable interpretation is that Denocrats
5 disagreed with their judicial philosophy. Yes. They all

6 protected civil rights, but they also believed in

7 textualismand originalism M. Perez seens to be of the
8 opposite of that. A prom nent opponent of oter integrity
9 laws, Ms. Perez seens to be very commtted to a |living

10 Constitution. This obviously concerns ne, and | hope to
11  discuss this issue with her today.

12 I'd also Ii ke add one nore thing about Ms. Perez.

13 Last night, the commttee received the supplenent from her.
14 It was an article she wote, which the progressive

15 Christian journal Sojourners had just published, entitled,
16 quote, "The GOP Canpaign to Make El ections Less Free." M.
17 Perez says th t this article was submtted before she was a
18 nom nee, and that she did not see or approve the title of
19 the article before it was published. | expect to have a
20 number of written questions about this, but | would rmake a
21 few points:

22 First, given the content of the article and the

23 tineline of Ms. Perez' nomnation, it's very unlikely that
24 Ms. Perez submtted this inflammatory article while under

25 consideration for this seat.

www.trustpoint.one 800.FOR.DEPO

Trustpoint.One  Alderson. www.al dersonreporting.com (800.367.3376)

Document ID: 0.7.1891.6362-000001


www.aldersonreporting.com
www.trustpoint.one

1 Second, while the authors typically don't choose their

2 titles, | have to image Ms. Perez coul d have gotten

3 Sojourners, which isn't The New Yorker or The WAshi ngton

4 Post, to acconmpdate a title change that woul dn't be an

5 insult to half of this conmttee. |1'Il also note that this

6 article's outrageous sub-title, quote, "Voters are Supposed

7 to Choose Their Politicians, Not the Qther Way Around," was

8 witten by Ms. Perez.

9 Third, regardless of when it was submtted, Ms. Perez
10 is bound by the Code of Conduct as a judicial nom nee, and
11 it's hard to see how publishing this article as a nom nee
12 is consistent with Canon V of the Code of Conduct.
13 As to the other nomn es, Ms. Cobb seens to have
14 simlar problens, having in the past called for
15 interpreting statutes based upon their social histories
16 other than their texts. And Judge Merriam seens to have
17 gotten -- had a highly partisan political career.
18 On the other hand, | renenber Judge Pan from her | ast
19 tinme before the commttee. She seens extrenely well
20 qualified for this position, being well acquainted with the
21 challenges faced by the District of Colunbia, both as a
22 prosecutor and a | ocal judge.
23 Judge WIllians also seens to be well qualified.
24 Lastly, we have M. Osen. | think it's critical
25 inportant that the National Security Division focuses on
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10

1 protecting us fromthe security threats and not focus on

2 donestic politics. | hope that M. O sen agrees with ne on
3 that.

4 Thank you, M. Chairman.

5 Chai rman Durbin. Thank you very nuch, Senator

6 Gassley. W have sone introductions. And | note ny
7 coll eague, Senator Booker is here, and | believe you are

8 prepared to introduce one of the nom nees.
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STATEMENT OF HON. CORY A. BOOKER, A U.S. SENATOR FROM THE

STATE OF NEW JERSEY

Senator Booker. | am M. Chairman. | know you
al ways get very excited when there is a New Jersey nomn e.

Chai rman Durbin. Al ways.

Senat or Booker. Always. And as does Ranki ng Menber
Grassley. | amexcited. | think all of Ne Jersey is
especially excited, especially around the city of Canden,
New Jersey, that | have the opportunity to introduce one of
Presi dent Biden's nom nees to serve as a district judge on
the United States District Court for the District of New
Jersey, Karen WIIians.

Judge Wllians is currently serving her second term as
a United States nmgi stra e judge, where she has handl ed
t housands of cases and denonstrated her incredible skill as
a jurist, and her commtnent to justice and law. She is,

I n many ways through nany eyes, a local hero. She is a
light to many in our conmunity as soneone who i s show ng
ho to conduct yourself with professional excellence, with
dignity, honor, and a deep enpathy for all of humanity.

As part of her many duties, including handling both
crimnal and civil cases, Judge WIllians al so presides over
the District of New Jersey's Re-Entry Court. Renew Canden,

whi ch works to assist fornerly incarcerated people with
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1 their re-entry into the community is yet another testinony
2 that she is living what a great Anerican author, another

3 African Anerican woman, wote that, "W are each other's

4 harvest. W are each other's business. W are each

5 other's magnitude and bond." Judge WIIlians recognizes the
6 bonds we have to each other that "l ove your neighbor" does
7 not have conditions. She lives a life of great nagnitude.
8 Judge WIllians is ready to serve as a ederal judge.

9 She has experience. She has skill. She has

10 qualifications. She has enpathy. And she has a life that
11 is a testinony to the qualities we want on the bench.

12 The Anmerican Bar Associ ation just recently unani nously
13 rated her as well qualified to be a district judge. She

14 has also the full-throated support of the New Jersey Bar

15 Association, the Garden State Bar Association, and the

16  Association of the Federal Bar of New Jersey.

17 And when, God willing, she is confirnmed, Judge

18 Wllians wll be the first Black woman to serve as a United
19 States District Court Judge in the Canden, New Jersey,

20 federal courthouse. She is a trailblazer and a history-

21 maker, shoul d she be confirned.

22 | amgrateful for her commtnent to the law. [|I'm

23 grateful for her commtnent to service. | amgrateful for
24 her commitnent to her fellow humans. And | urge ny

25 col |l eagues to advance Judge Karen WIllianms's nomnation to
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13

1 serve as a federal judge.

2 I just want to take a nmonent, though, if I can. And |
3 know I'm stepping out of nmy |ane here, but President

4 Biden's nomnee to serve on the Second Circuit Court of

5 Appeals, Myrna Perez, is an extraordi nary candi date. |

6 have read about her, and | just want to cel ebrate her

7 presence here. And I'mgrateful that she is soneone who

8 has been advocating, tirelessly and relentl ssly for our

9 denocracy's nost sacred ideals, which are voting rights.

10 | ' mexcited about her nomnation, and I will vote in favor
11 of her to be another federal circuit judge.

12 Chai rman Durbin. Thank you very nmuch, Senator Booker.
13 W are in a sem -awkward situation. This is the first tine
14 that we are officially gathering in person instead of

15 Zoom ng in our conments, which was extraordinarily

16 convenient, but disjointed in its presentation. W're

17 trying to get everybody back in attendance. So sone of the
18 nenbers are on their way, | amtold. It leaves ne in a

19 situation where | could give a |ong speech, but | won't. |
20 hope ny friend won't either. | don't think he will.

21 Senat or Booker. Wuld you like ne to say nore about
22 Judge WIlians?

23 [ Laughter.]

24 Chairman Durbin. | think you ve really done a fine

25 j ob.
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1 Senat or Booker. Thank you.

2 Chairman Durbin. Don't risk it. Senator Bl unenthal
3 is on the way?

4 kay. So there you are. To the rescue, Senator

5 Ri chard Bl unment hal of Connecticut has arrived in tine to

6 say a few words about his noni nee.
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STATEMENT OF HON. RI CHARD BLUMENTHAL, A U.S. SENATOR FROM

THE STATE OF CONNECTI CUT

Senator Blunenthal. Thanks, M. Chairman. And thanks
for giving nme this opportunity. |'menornously honored nd
proud to be introducing Sarah Merriamtoday. Sarah Merriam
Is the awer we all want to grow up to be after we
graduate from Yale Law School, and | say tht as a dad of a
daught er who has just graduated from Yale Law School, and
would do well to enulate her extraordinary career in the
| aw and in conmunity service.

Senat or Murphy and | recomrended Judge Merriamto the
Wiite House, and | amgrat ful to President Biden that he
has agreed with our recomrendati on.

She received her BA from Georgetown University in
1993, and her JD from Yal e Law School in 2000.

| spent good deal of my career, several decades, as
a litigator in the federal courts, and | have a particul ar
al |l egiance to the values and ethos of the very highest
quality that we should be seeking, as well as diversity in
our federal judiciary. Judge Merriamfulfills those
gualifications, and expectations, and nuch, nmuch nore.

Her work in the courtroom began | ong before she joined
the bench. After graduating from Yale Law School, she

clerked for two federal judges, both | admre greatly:
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1 Judge Alvin Thonpson in the District of Connecticut, and

2 Judge Thomas Meskill on the Second Crcuit. She was in

3 private practice. She becane an assistant federal defender
4 in the District of Connecticut from 2007 until she took the
5 bench in 2015.

6 And | amreally just thrilled that federal prosecutors
7 agree with Senator Murphy and nyself. Their statenent is

8 in the record. So do nmenbers of the privat bar Their

9 statenents are in accord. And | will just say that Judge
10 Merriamreally enbodies the highest ideals and traditions
11  of our federal district court in Conn cticut.

12 As a fornmer United States Attorney and attorney

13 general for our state, |I'mvery proud to reconmend her to
14 this committee.

15 And t hank you, M. Chairnan.

16 Chai rman Durbin. Thanks, Senator Blunenthal. Senator
17  Murphy?
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STATEMENT OF HON. CHRI STOPHER MURPHY, A U.S. SENATOR FROM

THE STATE OF CONNECTI CUT

Senat or Murphy. Thank you very nmuch, M. Chairman. |
know you have a busy agenda ahead of you, and a nunber of
our col |l eagues who want to introduce the nom nees.

Let ne just associate nyself wth the renmarks of
Senator Blunenthal. | don't know that you' e going to see
a nom nee before this conmttee who has, | think, a nore
i nportant breadth of experience in the legal field than
Judge Merriam

She has been an advocate for working people. She has
been a very capable | awer in private practice, as
menti oned. She spent the bulk of her career as a federal
publi ¢ defender, and now she has been a very well-regarded
federal magistrate, soneone who cones to this hearing with
deep experience in the federal court system So | think
her resunme and her testinmony will speak for itself.

| conme to you today as soneone who has known Judge
Merriamfor 20 years, both professionally and personally.
| will tell you candidly that when | began ny tine in
public service, Sarah was soneone that nodeled just a
uni que conbi nation of joy, and conpassion, hardheadedness,
common sense, that to nme, caused ne to choose to pursue a

life in the service of the people of Connecticut.
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Al'l of us, | think, have one or two of those people
that we were able to interact with early in our career that
i nspired us to decide to pursue a life in public. And
Judge Merriamis one of those people for ne.

And so froma very personal standpoint, | am
i ncredi bly hunbled to be able to stand here today and to
recommend ny friend, to reconmend one of Connecticut's
brightest legal mnds to this commttee.

Lastly, I"'mjust so glad that she's here with many of
her famly nmenbers that others are watching from hone. As
she will nention, they are a big part of the reason why she
is here today. They are all good and cl ose friends of
mne. And so | welcone th extended Merriamfamly to this
neeti ng today.

So again, a busy ne ting ahead of you. Very, very
pl eased to add ny words of introduction to those of Senator
Bl unent hal .

Chai rman Durbin. Thanks, Senator Muirphy. Senator

Menendez?
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STATEMENT OF HON. ROBERT MENENDEZ, A U.S SENATOR FROM THE

STATE OF NEW JERSEY

Senat or Menendez. Well, thank you, M. Chairman, M.
Ranki ng Menber, and di stingui shed nenbers. It's ny
pl easure to join my coll eague, Senator Booker, a
di stingui shed nenber of this commttee, to introduce Karen
WIlliams, an exceptionally qualified nomne for the U S.
District Court for the District of New Jersey, where she
has served as a U S. magistrate judge for nore than a
decade.

If confirned, she would be the first Senate confirned
African Amrerican federal j dge to sit in the District of
New Jersey's Canden Courthouse. Yet it is the breadth and
diversity of her experience in the field of |aw that nakes
her such an incredibly strong nom nee.

Oiginally fromLong Island, Judge WIlians attended
Penn State University on a track schol arship, and she's
never | ooked back. And started out her career as a wage
anal yst at the New York University Medical Center. And

fter her nother took a job managi ng | abor relations for

t he Gol den Nugget Casino in Atlantic City, she relocated to
Egg Harbor Townshi p, and earned her JD from Tenpl e

Uni versity Beasl ey School of Law in Philadel phia, and she

has call ed South Jersey hone ever since.
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1 Prior to her appointnent as a U. S magi strate judge,

2 she spent 17 years practicing enploynent and | abor | aw at

3 the firmof Jasinski and WIllians. There, she defended

4 workers' rights, negotiated collective bargaining

5 agreenents between unions and | ocal nunicipalities, and | ed
6 litigation before state and federal courts.

7 In 1998, Judge WIIlians successfully argued on behal f
8 of Atlantic Cty before the New Jersey Supr ne Court in a

9 case that affirnmed the local fire depart ent s ability to
10 discipline a firefighter for hurling racial epithets at a
11  police officer.

12 Si nce her appointnent as a U S. magistrate judge in

13 2009, Judge WIlianms has displayed an unyi el ding conm t nent
14 to the fair admnistration of justice, to equal rights

15 under the law, to a deference to precedent, and to the

16 safety of our comunities. |Indeed, two of the npbst notable
17 cases she has presided over involve threats to public

18 safety. One case concerning an individual accused of

19 planning attacks on synagogues. And another involving a

20 defendant who advocated for rioting and | ooting during

21 protests against police brutality during the death of

22 CGeorge Floyd.

23 In addition, Judge WIlians has al so served as an

24  adjunct professor at Rowan University, where her classes on
25 law and justice have undoubtedly inspired nmany students to
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pursue the | egal profession.

Judge Wl Ilians may have been born in New York, but she
represents the best of New Jersey. | have conplete
confidence in her judgnment, her values, her intellect, and
her capacity to serve as a U. S. District Court Judge for
the District of New Jersey. And as you know, M. Chairman,
and | appreciate this commttee and your | eadership in
dealing with the enmergency of judicial vacancies that exist
i n New Jersey that have been declared a national energency.
The comm ttee has been noving through nomnees. | urge the
commttee's support for her nomnation as well to help us
nmeet that chall enge.

Chai rman Durbin. Thanks, Senator Menendez. And |
m ght say to you and Senator Mirphy. | know you have a
busy schedule, and if yo would like to |leave at this
point, it's perfectly acceptable.

We now turn to Senator Cardin from Maryl and.
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1  STATEMENT OF HON. BENJAM N L. CARDIN, A U.S. SENATOR FROM
2 THE STATE OF MARYLAND

3

4 Senator Cardin. Thank you, Chairman Durbin, and

5 Ranking Menber Grassley. Thank you for giving Senator V n
6 Hollen and | the opportunity to introduce a proud

7  Maryl ander, President Obama's nom nee for -- President

8 Biden's nomi nee for assistant attorney gene al for National
9 Security Division.

10 M. Matt O sen is a proud Marylander. He hails from
11 Kensington, which is also the hone of our distinguished

12 senator, Senator Van Hollen, and we're very proud of his
13  appoi nt nment .

14 Matt O sen has trenendous experience at the

15 intersection of |aw enforcenent and intelligence comunity
16 at exactly the point where the National Security Division
17 straddles these two distinct governnent functions. M.

18 (A sen has nearly two decades of experience in a w de

19 variety of roles at the justice and intelligence comunity.
20 M O sen received his BA fromthe University of

21 Virginia, and his JD from Harvard Law School. He served as
22 ajudicial law clerk for the Honorabl e Norma Hol | oway

23 Johnson, the first Black wonan to serve on the D.C.

24  Circuit. Judge Holl oway becamre M. O sen's lifelong

25 nmentor.
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1 After conpleting his clerkship, he joined the Justice
2 Departnent's Gvil R ghts Division, where he enforced the

3 Voting Rghts Act. He also joined the U S. Attorney's

4 Ofice for the District of Colunbia, where he supervised

5 the investigation and prosecution of donestic terrorism

6 espionage, and export violation cases. M. O sen has

7 prosecuted hom cide cases, RICO cases, and drug and gang

8 related offenses. | understand that it was M. O sen's

9 work as a U S. Attorney that led himto serve as speci al

10 counsel to then FBI Director Mieller, where he supported

11 the FBI's national security and count rterrorism worKk.

12 After departing the U S Attorney's Ofice and the

13 FBlI, M. dsen helped crea e the National Security

14 Di vi sion, and served as one of its first officials as both
15 acting assistant attorney general and a deputy assi stant

16 attorney general. He oversaw 125 career professionals, and
17 managed intelligence and surveill ance operations and

18 oversight activities. |In this role, he worked closely with
19 the intelligence community.

20 At the National Security Division, M. Osen led the
21 Justice Departnent's participation in the interagency

22 CQuantanano Revi ew Task Force created by President Ghanma to
23 eval uate the status of individuals detained at Gtno Bay,
24 which as we all know, is an extrenely difficult assignnment.
25 In 2010, he was appoi nted as general counsel to the
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Nat i onal Security Agency, which is headquartered in Fort
Meade in Maryland. As NSA' s chief legal officer, he played
a critical role in supporting the agency's operation

m ssi on.

M. Chairman, | could go on and on. He has incredible
experience in the intelligence community, and justice, and
| aw enforcenent. He has the whol e package. | want to
thank himfor his willingness to continue t serve the
public, and thank his famly for their willingness to allow
himto continue. |'mvery proud to recomend his
nom nation to this commttee, and | urge you to consider
hi s nom nati on.

Thank you, M. Chairmn,

Chai rman Durbin. Thanks Senator Cardin. Senator Van

Hol | en?
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1  STATEMENT OF HON. CHRI'S VAN HOLLEN, A U.S. SENATOR FROM THE
2 STATE OF MARYLAND

3

4 Senator Van Holl en. Thank you, Chairman Durbin,

5 Ranking Menber Grassley, and nenbers of this distinguish d
6 conmmttee. |I'mvery proud to have the opportunity to al so
7 join ny colleague, Senator Cardin, in introducing the

8 president's nom nation to serve as assistan attorney

9 general for national security at the Justice Departnent,

10 Matt Osen. And | would like to al so wel cone his famly:
11 his wife, Fern, and their three children, Elizabeth, Nate,
12 and WI1l, who are here today

13 President Biden has s lected wsely in picking a

14 nom nee who has the experience, the expertise, and the

15 sound judgnent for this very inportant position. And he

16 has very wisely selected a Maryl ander as well.

17 I''mnot going to cover all the details because Senat or
18 Cardin went over his very distinguished career, but | would
19 point out that he has 20 years of experience in exactly the
20 relevant areas for the position for which he's been

21 nom nat ed, national security, counterterrorism and civil
22 rights.

23 | do want to highlight a couple of the areas where he
24  served, including the Departnent of Justice, first in the
25 Cvil Rights Dvision, and then as acting assi stant
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1 secretary for national security, where Senator Cardin said
2 he hel ped establish the National Security D vision at DQJ.
3 Hi s service as general counsel at the Nationa

4  Security Agency, covering issues |like cybersecurity and

5 surveillance law w Il also prove very inportant in his n w
6 position, if confirmed. |In his nobst recent governnent

7 post, M. Osen served as the director of the National

8 CounterterrorismCenter, where he worked ti elessly at the
9 helmof the nation's efforts to conbat terrorismat hone

10 and abroad by integrating terrorismintelligence and

11 connecting the dots to deter, detect, and disrupt terrori st
12 plots. In short, his work has hel ped save Anerican |ives.
13 Each of these experiences prepare himvery well for

14 the skills that he will need to serve in this role. And

15 there is no question in nmy mnd, nenbers of the commttee,
16 that Matt O sen is ready to take on the inportant

17 responsibilities as assistant AG for National Security.

18 | was delighted to see that just yesterday, 80 forner
19 senior officials of the United States Departnent of

20 Justice, who have served under adm nistrations of both

21 parties, wote to this commttee, expressing their, quote,
22 "unqualified and enthusiastic support for M. dsen's

23  nom nation.”

24 On a personal note, | can testify to Matt O sen's good
25 character, because | also know himas a good nei ghbor in
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Kensi ngton, Maryland. MW wife, Katherine, and | frequently
encounter Matt, Fern, and their children, walking in the
nei ghborhood. And the only famly who is not wwth them
today is their dog, Kenie, who is a playmate of our dog.

Chai rman Dur bi n, Ranki ng Menber G assley, nenbers of
this conmmttee, | am absolutely confident that, if
confirmed, Matt O sen wll serve our country with honor and
distinction. And | urge you support his no ination for
this inportant post.

Chai rman Durbin. Thank you very nuch, Senator Van
Hollen. And | thank both you and Senator Cardin. And of
course, you can go about your business if you wsh. W']l|
conti nue here.

We are going to pause nonentarily, waiting for the
arrival of Senator Schumr, who's going to introduce the
nom nee for the first panel. So if everyone woul d pl ease
rel ax.

[ Recess ]

Chai rman Durbin. Welcome, Senator Schuner. The fl oor

IS yours.
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STATEMENT OF HON. CHARLES E. SCHUMER, A U.S. SENATOR FROM

THE STATE OF NEW YORK

Senator Schuner. Thank you, M. Chairman. And | want
to thank you and ny coll eagues on the Senate Judiciary
Commttee. It's always a pleasure to be back here where |
served many happy years. |In fact, if you add up ny tine on
t he House Judiciary Conmittee and the Senat Judiciary
Commttee, it's 1982 to 2016. That's a lot of years. So
it's glad to be back.

And it's particularly glad to be back for the reason
|"m here today. It's nmy honor, ny true honor, to introduce
a nomnee to the commttee for the Second Circuit of New
York, Myrna Perez, an experienced litigator, one of the
forenost election lawers in the country whom| was so, SO
proud to recommend to President Biden.

Myrna Perez's life is a quintessentially American
story. The daughter of Mexican inmm grants, Myrna grew up
in San Antoni o, not quite Brooklyn, where her dad served in
th Ar Force, and her nomworked as a waitress and then at
t he post office.

As she will tell you, her upbringing was steeped in
the i mm grant experience of many first-generation
Americans. There was a constant struggl e against racial,

social, and | anguage barriers as the Perez famly found its
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1 place in Anmerica.

2 In fact, when Myrna was a kid, her aunt woul d take her

3 tothe polls on Election Day. Even in her early years, she

4 saw first-hand to how cultural differences and byzantine

5 rules made it imensely difficult for Anmericans |ike her to

6 engage in the political process, foreshadow ng a career

7 dedicated to the defense of voting rights and equa

8 representation for all Anmericans.

9 And make no m stake about it -- and it was no m stake,
10 rather, that she chose the | egal profession as a neans to
11  achieve that noble goal. Mrna's famly will tell you the
12 story of how once, as a kid, she protested that her cousin
13 tried to keep a fish he ca ght that was technically bel ow
14 the legal size for catch-and-keep. Do you renenber what
15 kind of fish it was? A rout. A trout. W have those in
16  New York too.
17 It was the innate appreciation for the rule of |aw
18 that propelled Myrna through Yale, Harvard, and eventually
19 Col unbia Law School. The first in her famly to graduate
20 fr mcollege. | hear these stories, and it gives nme such
21 faith in Anerica. But such a strong desire to create
22 greater and nore equal justice in this country. W have so
23 nuch potential. W have such a wonderful country; we just
24 have to live up toit. And with a nomnation like this, we
25 are.
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1 After two clerkships on the federal bench, Mrna

2 worked as a civil rights fellowin private practice before
3 joining the Brennan Center for Justice at NYU, of course

4 named after the great Justice Brennan. It was at the

5 Brennan Center that Myrna established a reputation as on

6 of the top voting rights and election |awers in the entire
7 country. For the last 15 years, she's been involved in

8 election-related litigation. Everything fr mvoter rol

9 purges, discrimnatory voter ID laws, the voting rights of
10 formally incarcerated people, and protecting the ball ot

11 fromunlawful rejection.

12 My col | eagues, the federal bench has | ong been

13  occupied by fornmer prosecu ors and corporate | awers.

14  While many of these people, many of whom | proudly

15 recommended, have served admirably, it's past tine that the
16 federal bench reflect nore accurately the true depth, and
17 breadth, and talent that the | egal profession has to offer.
18 It's about tine that civil rights attorneys, federal

19 defenders, and voting rights experts |like Myrna Perez join
20 th ranks. Especially now, when our denobcracy in many ways
21 is in peril, it's crucial that we el evate soneone |ike M.
22 Perez to the bench. Soneone we can trust to faithfully and
23 equally apply the law to preserve our great denocracy.
24 But it's not only about her experience as a voting
25 rights litigator. After all, she's going to hear all kinds
Trustpoint.One Alderson. wwwW;lvzive:;gﬁrE)ecggrtt% r;com 8&%5257%57'38

Document ID: 0.7.1891.6362-000001


www.aldersonreporting.com
www.trustpoint.one

31

1 of cases on the Second Circuit. Wat nmakes Ms. Perez so

2 qualified for this job is not nerely her experience, but

3 her legal excellence. Just listen to what a few of her

4 coll eagues have to say about her: "Brilliant," one fellow
5 attorney wote, quite succinctly. "A force of nature,”

6 another said. Another colleague rated her legal skills as
7 sinply, quote, "off the charts.”

8 I would add one additional note to the e well-deserved
9 praises: M. Perez will serve as the first Latina to sit
10 on the Second Circuit Court of Appeals since then Judge,

11 now Justice, Sonia Sotomayor, whom | had the great honor of
12 recommendi ng to President (bama for a seat on the highest
13 court.

14 And let ne just say, when | net Ms. Perez, she just

15 knocked ny socks off. Y s. She was brilliant, amazing.

16 Yes. She had real conpassion and depth of experience. And
17 she had a scintillating personality that I'msure will help
18 her persuade fellow nenbers of the Second Circuit to the

19 righteousness of the causes that she will follow. So, |

20 can think of no one, no one nore fitting to carry on

21 Justice Sotomamyor's |egacy on the Second Circuit than Mrna
22 Perez. She's amazing. |'mso proud to nom nate her. She
23 carries ny highest, highest, highest recommendati on.

24 Chai rman Durbin. Thank you very nuch, Senator

25 Schuner. W appreciate your renmarks.
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And at this point, we're going to ask the staff to

prepare for the questioning of nom nees. The first pane

will be -- Ms. Perez, who is seeking a spot on the circuit
court, will be before the commttee.

And then the second panel will include the other
nom nees.

Senator Schuner is working this |like a high schoo
gr aduat i on.

[ Laughter. ]

Chai rman Durbin. And he's attended nany.

Senator Schuner. 1've spoken at over 100 of them
virtually this year. G aduations.

Chairman Durbin. |'msure virtuously too. M. Perez,
why don't we ask you to please stand to be sworn? Pl ease
rai se your right hand.

[Wtness sworn ]

Chai rman Durbin. Thank you. Please proceed with your

openi ng remarKks.
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1 TESTI MONY OF MYRNA PEREZ, TO BE UNI TED STATES CI RCU T JUDGE
2 FOR THE SECOND Cl RCU T

3

4 Ms. Perez. Thank you, Chairman Durbin, Ranking Menber
5 Gassley, and nenbers of the commttee for considering ny
6 nomnation today. Thank you, Senator Schunmer and Senat or

7 QGllibrand for your support, and Senator Schuner for your

8 kind words of introduction. | also want to thank President
9 Biden for this nomnation. It is the honor of ny

10 professional life.

11 | first want to thank nmy judges, the Honorable Anita
12 Brody of the Eastern District of Pennsylvania, and the

13 Honorable Julio Fuentes of the Third Grcuit. While they
14  were appointed by presidents fromdifferent political

15 parties, they had a shar d conmtnent for the rule of |aw
16 and inpartial adjudication.

17 I want to thank ny friends and col |l eagues. It is not
18 possible to enunerate the many ways in which you enrich ne.
19 The support you have shown ne has neant nore than you know.
20 I want to thank ny church famly: Saint Matthews

21  Evangelical Lutheran Church, ny extended church famly of
22 Crossroads Prison Mnistry, and G ace Van Vorst Episcopa
23  Church for all of their prayers. They availeth much.

24 In the hearing roomis my cousin, Hector Perez,

25 standing in for ny many wonderful cousins on the Perez and
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Garza side of ny famly. And of course, | want to thank ny
many aunts and uncl es who played such a big part of ny life
during ny formative years. To ny cousins, ny aunts and ny
uncl es, ny brother, ny nieces and ny nephews, thank you for
the |l ove from afar

My husband, Mark Muntzel is here. He is a devoted
father and a really good sport about going along with ny
various conmunity projects. Mark also gift d ne with a
bonus fam |y who wel coned ne with open arns.

My parents, Myrna Perez and Victor Perez, Junior, cane
in fromTexas to be here today. They immgrated from
Mexico to the United States as children. And while | never
heard any conpl aints, | never heard the words
di scrimnation or poverty, even as a young child, | knew
that nmuch of their life was very chall enging and full of
har dshi ps.

But to their credit, they never comuni cated anyt hi ng
but grateful ness for what they had. They taught ne to be
resilient. They taught nme to be resourceful. They taught
me to be i ndependent. They taught nme to be self-reliant.
And they taught nme to set high standards for nyself, and to
work very hard to achieve them But nost inportantly, they
taught ne that on ny worst day, | amstill better off than
nost of the world on their best.

And finally, in the roomis ny beloved son. He is ny
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1 greatest source of strength, joy, and inspiration.

2 Thank you so nmuch, nenbers, for giving ne a nonent to
3 thank all the people who got ne here today. | |ook forward
4 to your questions.

5 [ The prepared statenent of Ms. Perez appears in the

6 appendi Xx. ]

7 / COW TTEE | NSERT

8 Chai rman Durbin. Thank you very nuch, M. Perez. Let
9 me, before we go into a few questions, say a few words

10 about the disclosure yesterday of the article that was

11 published in Sojourners Magazine. Le ne tell you that |
12 have taken a | ook at the standards of the commttee, and

13 Dbelieve that you are in to al conpliance, both with the

14 letter and spirit of the rules and | aw.

15 You submitted to th conmttee and article, which had
16 been submtted for publication in May of this year, before
17  your nomnation to the Second Grcuit. And that article

18 was published online yesterday. W have the letter of

19 transmttal fromyou with the article in a tinely fashion.
20 Question 12(a) of the Senate Judiciary Questionnaire
21  requires nom nees to provide all published nmaterial s,

22  including materials published on the internet, to the

23 commttee. The question does not, however, require

24 nom nees to produce unpublished materials. So you conplied

25 conpletely, as soon as it was published.
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1 | mght also say that | read it. And having read it,
2 some may take exception, | certainly believe they will. |
3 would gladly give your article as a speech fromne

4 personally on the floor of the Senate any day of the week.
5 | agree with what you said to the letter. And | would al so
6 say that it is factually correct in every aspect that |'m
7 aware of. So we may di sagree on policy, that's the nature
8 of this United States Senate and our body p litic. But in
9 terns of the article itself, as | said, | believe that it's
10 accurate and | would enbrace it.

11 The only reference to the Republican Party was in the
12 title, and that, you said, was not your choice, but the

13 editor's choice. It speaks of issues in state |egislatures
14 without any partisan identification on that.

15 But let's go further with this. You ve worked with

16 the Brennan Center. And Senator G assley raised a point

17 which is entirely valid. W raise this point all the tine.
18 Do you conme to this, really, awesone responsibility with a
19 bias?

20 You know, | think the world of Justice Brennan, and

21 what he did on the Suprenme Court -- as a matter of fact, |
22 think there's a quote in here. Let ne find it, because

23 it's worth renenbering. There's a quote that said that

24  Justice Brennan was -- Justice WIIliam Brennan was probably
25 the nost influential justice of the century. And the
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1 source of that quote was Antonin Scalia. So Brennan

2 hinself was a well-respected man, and | have turned to the
3 Brennan Center nany tines when there are questions of

4 policy that they have | ooked into.

5 What woul d you say of your own phil osophy?

6 Textualist? Oiginalist? | don't know all the term nol ogy
7 of the Constitution. Please, the floor is yours.

8 Ms. Perez. Certainly, Chairman Durbin Thank you so
9 nmuch. | think the first place you start when exam ning the
10 Constitution or a statute is with the text. It is the nost
11  probative exanple of howit should be interpreted. | think
12 i1f, onits face, the text is not clear, you would then | ook
13 to precedent. And if confirnmed, | would be | ooking to

14  precedent both fromthe Suprene Court and the Second

15 CGircuit. |If that still doesn't answer the question, you

16 | ook to canons of construction. You perhaps approach a

17 legislative history, but there is nore than 230 years of

18 jurisprudence in this country, and there is relevant and

19 probative jurisprudence on quite a nunber of issues. But
20 yo start with the text, sir.

21 Chai rman Durbin. Menbers of the Senate and nany

22 others swear allegiance to that Constitution. To defend

23 it, people have given their lives in defense of that

24  Constitution. And yet, | would say, in nmy own personal

25 opinion, as great a docunent as it is, and it is great, it
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1 Is not perfect. Its treatnent of African Anmericans, wonen,

2 and others reflected the nores and standards when the

3 Constitution was witten. So | would just say, and you

4 don't have to comment, that | amnot a literalist when it

5 cones to characterizing African Arericans as two-thirds f

6 a citizen or not including wonen in the right to vote.

7 That, to ne, is areflection of the tinmes, and thank

8 goodness those tinmes have changed.

9 Speak to ne, if you will, though, about the right to
10 vote. That is the central issue that we're discussing in
11  so many aspects. A group of Texas |egislators decided to
12 cone to Washington so that they wouldn't nmake a quorumin
13 Texas over controversy inv lving the voting rights | aw.
14  People feel very intensely about it. Conmment on that, if
15  you woul d.
16 Ms. Perez Senator, the right to vote keeps us free.
17 It protects us fromtyranny. |t is preservative of al
18 other rights And as an advocate, | have been duty-bound
19 to ensure that the pronmises this Constitution makes about
20 being able to participate in your own self-governance is
21 ctual i zed.
22 The position before you | seek is one of a different
23 role, one in which | would not be involved in questions of
24 policy, but nmerely evaluating the laws that were put before
25 e alongside the record that the parties put in. But the
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fundanmental core of what is great about our country, the
Constitution and the prom ses that it makes that we all
deserve a free, fair, and accessible vote, is sonething
that is tineless and sonething that is bipartisan.

Chai rman Durbin. | know the answer to the question
"' mabout to give is very sinply a yes, but I'mgoing to
ask you if you would expound on the notion. Have we had
any difficulty in the history of this nation in providin
the right to vote to all Anmericans?

Ms. Perez. Yes, sir. There are tinmes where we hav
not lived up to the great ideals of the Constitution, an
amvery proud to say that we are inproving on that, but
requires vigilance, and it requires all of us Americans
being part of the "W the People," in order to make and
continue to make our uni n nore perfect.

Chai rman Durbin. Thank you. Senator G assley.

Senator Grassley. Thank you, and congratul ations o
your appointnment. | want to talk generally about the
approach of this admnistration. So nany names, not jus
yo rs, but others that we've already dealt wth, about
t hese nomi nees refusing to even admt that they have a
judicial philosophy, |let alone tal k about what their own
judicial philosophy is. Even Judge Gelpi, who literally
wote a book on the Constitution didn't seemto want to

tal k about it.
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1 But | think you' re uniquely suited to answer these

2 questions because you' ve spoken many tinmes about the |iving
3 Constitution concept in connection with your work at the

4 Brennan Center. What does the |living Constitution concept
5 nmean to you? You obviously agree with a living

6 Constitution as a nethod of Constitutional interpretation.
7 Ms. Perez. Senator, Justice Brennan nade fanobus and

8 popular the idea of a living Constitution. Cbviously, |'ve
9 never spoken to him about what it neant or what his

10 interpretation neant. | do think, as a nomnee, | believe,
11 and I'mconfortable saying, that the Constitution is an

12 enduring docunent. |Its great values of incredibly

13 inportant things |ike equa justice under the law, |iberty,
14 the right to free exercise, all of those inportant

15 attributes of the Anerican experience are still relevant

16 and guiding us today. And if they continue to guide us, we
17 wll continue to be the greatest country in the world.

18 Senat or Grassley. Thank you for your wllingness to
19 express that. Ohers haven't been quite that outcom ng.

20 On May 27, 2021, you spoke on a virtual panel

21 entitled, "Voting Rights in America: Ensuring Fair and Ful
22  Voting for All." During your introduction, you spoke about
23 Justice Brennan and his judicial philosophy. You also went
24 on to say, quote, "If you're one of these people who think
25 that we were at our best when our country was first founded
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1 and didn't include wonen, or people of color, or people

2 wthout property in the electoral process, this is probably
3 not the conversation for you," end of quote. W0 were you
4 describing in that description?

5 Ms. Perez. Senator, | do speak a lot, so I'mnot 100
6 percent confident that | renenber the conversation. |[If it
7 is the conversation | renenber, | was getting a | ot of

8 hostile, inappropriate conments in the chat and | was

9 worried that it was distracting the audi ence and

10 frustrating the organizers. And so | was trying to explain
11 to the audience nenbers that | was asked to speak on a

12 particular topic, and I intended to speak on that topic as
13  opposed to engaging with n neless, anonynous people via

14  chat.

15 Senator G assl ey. kay. Let ne followup. Is it

16 your view that originalists think America was, quote-

17 unquote, "at its best when people of color couldn't vote?"
18 Ms. Perez. Senator, | think |abels that get thrown

19 around a lot, like originalist, are inchoate and constantly
20 shifting, and so they're too broad and they're not

21 particularly helpful in ternms of answering questions.

22 | will say that | -- the people |I have encountered

23 that call thenselves originalists, | do believe that our

24  country that is inclusive is preferable than the

25 restrictions we saw when the country was first founded.
Trustpoint.One Alderson. wwwW;lvzive:;gﬁrE)ecggrtt% r;com 8&%5257%57'38

Document ID: 0.7.1891.6362-000001


www.aldersonreporting.com
www.trustpoint.one

42

1 Senator Grassley. Can you nane any originalists who
2 maght hold that view?

3 Ms. Perez. I'msorry?

4 Senator Grassley. Could you nane any originalist who
5 maght hold that view?

6 Ms. Perez. Wo holds what view? The idea that the

7 country has inproved when we can all include? W are al

8 inclusive.

9 Senator Grassley. ay. Then, let ne go on to ny

10 last question. This deals with recusal. In your

11 questionnaire, you said you would rec se yourself in

12 matters which the Brennan Center was a party or represented
13 a party. Does this also include matters which you or the
14  Brennan Center advocated a policy position on? Let ne

15 follow up that question with, you have spoken about New

16  York election |aws and pending voting legislation in

17  Congress, and your positions on those bills are quite

18 clear. Can you comment today to recusing yourself from

19 litigation involving that |egislation?

20 Ms Perez. Senator, | amvery confortable commtting
21 to consulting the Statute of 28 USC 455 for recusals, and
22 talking to the admnistrative office, and proceeding in

23 accordance wth those dictates.

24 Senator Grassley. Thank you very mnuch.

25 Ms. Perez. Thank you so nuch.
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1 Chai rman Durbin. Senator Witehouse.

2 Senat or Wi t ehouse. Thank you, Chairman. Wl cone --
3 Ms. Perez. (Good norning.

4 Senator Wi tehouse. -- Ms. Perez. | amdelighted

5 that you are here, and | ook forward to supporting your

6 confirmation.

7 | want to ask you a question regarding the Voting

8 Rights Act. There has been sone criticism f your

9 nomnation that you have dwelt unduly on issues of race

10 with respect to the Voting Rights Act. Could you |let us

11 know why, with respect to the voting rights law, that is

12 actually a necessary thing to consider?

13 Ms. Perez. Thank you Senator. For the past 15 years
14 or so, | have been an advocate on behalf of an organi zation
15 and on behalf of clients who seek a free, fair, and

16 accessible vote. As a civil rights litigator, | amduty-
17  bound to be hyper-sensitive and attuned to issues of

18 disparity and racism and to protect and guard agai nst any
19 threats to a free, fair, and accessible vote. And as such,
20 | have been vigilant about nonitoring, and watching, and

21 resourcing, and researching potential threats to a fair

22 vot e.

23 Senat or Whi tehouse. And in fact, Section 2 of the

24  Voting Rights Act nekes it actionable to deny or abridge

25 the right of any citizen of the United States to vote on
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1 account of race or color, does it not?

2 Ms. Perez. That is correct, sir.

3 Senat or Whitehouse. So that's actually in --

4 Ms. Perez. Part of --

5 Senat or Wi tehouse. -- the | aw.

6 Ms. Perez. Part of ny job, sir. Right now

7 Senat or Whitehouse. Part of your job. And it's a

8 part of your job because it's part of the | w

9 Ms. Perez. That is correct, sir.

10 Senat or Wi t ehouse. Yeah. |'mactually, | think,

11 nore to your side than to the originalist side with regards
12 to the Constitution. | |ike your use of the word enduri ng.
13 | think we do have an enduring Constitution, and we do have
14 principles in it that endure, but that have to adapt to

15 changing circunstances in society, whether it's new neans
16 of communication, or new economc realities. And I think
17 too often, originalismis used as a device to try to inpose
18 value judgnments rather than principle.

19 I think it was WIliamF. Buckley who, years ago,

20 said, "The purpose of conservatismis to stand at hwart

21 history, yelling, "Stop.'"™ And | don't think the

22 Constitution is designed that way. So | just want to say |
23 appreciate your perspective. | tend to share it. And |

24 think your use of the word enduring is a very appropriate

25 one. | don't knowif you want to el aborate on that in any
. www.trustpoint.one 800.FOR.DEPO
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1 respect, but thank you for saying that.

2 Ms. Perez. | would say, Senator, that | |ove the

3 Constitution. | love the principles it sets out. | |love
4 that under the Constitution, we are all equal under the

5 | aw, that we all have a right to life, liberty, and the

6 pursuit of happiness. | love that we all have the right to
7 free exercise.

8 And | amentirely persuaded in the wis omof the

9 frameworks it sets up. Things like the rule of [|aw,

10 separation of powers, and an independent judiciary and

11 federalism As part of those frameworks, it allows us as
12 Anmericans to live up to our ideals. So those frameworks

13 inprove our values, and th se val ues gui de our franeworKk.
14 And | think together, the country is getting stronger and
15 can get stronger.

16 Senat or Wi tehouse. In the context of franmeworks, |et
17 me ask a final question here that | ask of a great many of
18 the nom nees who cone before us, because in the framework
19 of the United States Constitution is the jury. Crimnal

20 jury and the civil jury. And the inportance of the jury

21 was sonething that was really evident to the founders. It
22 was part of the casus belli of the Revolution. It was

23 nentioned in our founding docunents. And | think many

24  historians see it as a way for popul ar expression of

25 governance by local comrunities.
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1 And so, it's been with sone degree of distress and

2 dismay that |1've watched jury trials nore and nore

3 evaporate in the federal system A lot of it has to do

4 wth Suprenme Court decisions that have nade it easier for

5 big and powerful interests to get out of cases before th vy,
6 in sonme cases, even have to properly answer discovery. In
7 other cases, it's been allowing big powerful interests to
8 divert people away fromjuries and into nan atory

9 arbitration, for instance, which is very often a rigged

10 gane. Wuld you say a word about the historic role of the
11  jury, and whether you have any hesita i on about protecting
12 and defending the institution of the jury, as contenplated
13  in the Constitution?

14 Ms. Perez. Senator, the jury is an inportant bedrock
15 position in our judicial system Certainly, as an

16 appellate court judge, | would not be interacting with

17  juries, but I certainly would apply all the standards of

18 deference and reverence for the decisions issued by juries.
19 Chai rman Durbin. Thanks, Senator Wi tehouse. Senator
20 Tillis

21 Senator Tillis. 1'll defer to Senator Kennedy.

22 Senator Kennedy. I'msorry, M. Senator. No. You go
23 ahead. Well, that's very kind of you.

24 Chairman Durbin. | could ask you to do it jointly.

25 [ Laughter. ]

Trustpoint.One Alderson. wwwW;lvzive:;gﬁrE)ecggrtt% r;com 8&%5257%57'38

Document ID: 0.7.1891.6362-000001


www.aldersonreporting.com
www.trustpoint.one

47

1 Senator Tillis. That gives us 10 m nutes?

2 Senat or Kennedy. Yeah. Really.

3 Chai rman Durbin. But you have to fight over the 10

4 mnutes.

5 Senator Kennedy. 1'Ill try not to take ny whole tim
6 here. Thank you, M. Chairman. Counselor, how are you?

7  Good norning. Congratulations.

8 Ms. Perez. Thank you so nuch.

9 Senat or Kennedy. Do you think the Constitution should
10 be used to create new rights?

11 Ms. Perez. Senator, | think the Constitution is an
12 enduri ng docunent, and that the --

13 Senator Kennedy. Yeah. | agree with you. 1It's been
14 around a long time. It's enduring. And I'mfond of it.
15 You love it. I'mfond of it too. But do you think it

16 aught to be used to create new rights?

17 Ms. Perez. Senator, | think it is constantly being
18 interpreted, and the Suprene Court has, through the 230

19 vyears of jurisprudence, has found rights in it.

20 Senat or Kennedy. Yeah.

21 Ms. Perez. And if | amconfirnmed as an appell ate

22 judge, | would faithfully apply Suprenme Court precedent.
23 Senat or Kennedy. Yeah. But are you going to use to
24 try to create new rights?

25 Ms. Perez. Senator, appellate court judges don't
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create new rights. They take the record --

Senat or Kennedy. Sure they do.

Ms. Perez. -- below them --

Senat or Kennedy. Sure they do, Counselor. W' ve been
-- we both have been at this a long tine. They do it all
the time. And then it goes up to the Suprene Court, and
the Suprene Court says yea or nay. O sonetines they don't
say anyt hi ng.

Let ne ask you this, what baroneter should we use to
deci de whether a federal judge ought to create a new right,
or the people's elected representativ s through a Congress
or a legislature? Wat's the standard you use there?

Ms. Perez. Senator, we have co-equal branches of
government. The | egislature does the policymaking. The
judiciary --

Senator Kennedy. Yeah. But what's the standard --
|"msorry to interrupt you. But we had this problemin the
| ast adm nistration, and we have it in this adm nistration.
I f you could just answer ny question because five m nutes
just goes like that. What standard do you use, personally,
to deci de whether a new right ought to be created by a
federal judge or by the United States Congress, if it's a
federal right?

Ms. Perez. Senator, | would be applying precedent,

and precedent has standard --

Document ID: 0.7.1891.6362-000001

48

www.trustpoint.one 800.FOR.DEPO
www.aldersonreporting.com (800.367.3376)


www.aldersonreporting.com
www.trustpoint.one

49

1 Senator Kennedy. | stipulate that you're going to

2 apply precedent. | stipulate that. So let's take that off
3 the table. Wat standard should be used to determ ne

4 whether a new right ought to be created by a court, a

5 federal judge, unelected, appointed for life, or a United

6 States Congress?

7 Ms. Perez. Senator, appellate courts have standards

8 of review when | ooking toward | ower court d cisions, and I
9 would apply that standard --

10 Senat or Kennedy. Cone on, Counselor. You' re not

11  answering ny question. |It's a real sinple question, and

12 you're very smart, and you know what |'m asking. You

13 believe in a living Consti ution. Okay. | get that.

14 That's a legitimate point of view

15 You say you don't understand what an originalist is,
16 but | think -- | don't think you' re being candid there.

17 But this is what ny -- let ne ask nmy question again. Wat
18 standard should be used to decide if you're going to create
19 a newright in the Constitution, whether that right ought
20 to be created by a federal judge or the people's elected

21 representative? Very sinple.

22 Ms. Perez. Senator, the federal courts are of limted
23 jurisdiction. The appellate courts sit in between a

24  Suprene Court and --

25 Senat or Kennedy. Okay. You're not going to answer
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1 it. | get it. Wen you were at the Brennan Center --

2 you're still there. R ght?

3 Ms. Perez. | amon | eave, sir.

4 Senat or Kennedy. kay. But when you were there, did
5 you advocate federal courts to create new rights under the
6 Constitution?

7 Ms. Perez. No, sir.

8 Senat or Kennedy. You never did?

9 Ms. Perez. No, sir.

10 Senat or Kennedy. kay. Wen you --

11 Ms. Perez. The right to vote is protected in the

12 Constitution, and it's protected --

13 Senat or Kennedy. So you never asked for new rights.
14  You just said they're already there.

15 Ms. Perez. Yes, sir

16 Senat or Kennedy. kay. How do you know a right's

17 already there if it's not explicit?

18 Ms. Perez. In the case of Boding --

19 Senat or Kennedy. No. No. Just in general. If |

20 read your resume, and it's not -- something's on there --
21 wel |, that's a bad exanpl e.

22 | f you |l ook at the Constitution, and it doesn't -
23 - let's just say -- let's say reparations. Ckay. And it
24 doesn't tal k about reparations. How do you know whet her a
25 right should be granted if it's not there? That's what |
Trustpoint.One Alderson. wwwW;lvzive:;gﬁrE)ecggrtt% r;com 8&%5257%57'38

Document ID: 0.7.1891.6362-000001


www.aldersonreporting.com
www.trustpoint.one

51

1 understand you to be saying with the living Constitution.

2 Ms. Perez. Senator, again, a case would not cone

3 before an appellate court unless parties presented an

4  argunent.

5 Senat or Kennedy. | get that. | understand how a

6 lawsuit's tried. How -- let nme ask you agai n, how do you

7 know if aright's not explicit in the U S. Constitution

8 that it's really there? It's hiding. It's lurking, and we
9 just have never seen it.

10 Ms. Perez. Senator, in Marbury v. Madison, the

11  Suprene Court said that the Suprene C urt interprets the

12 Constitution.

13 Senat or Kennedy. Right.

14 Ms. Perez. | would look to precedent. | would | ook
15 to see if what --

16 Senator Kennedy. Wsat if there's no precedent?

17 Ms. Perez. There's always sone precedent. | --

18 Senat or Kennedy. See, here's ny problem Counselor.
19 This is where | think you' re headed. | think what you want
20 to do on the federal bench is advance a soci al agenda and
21 rewite the Constitution every other Thursday to advance a
22 social agenda that you can't get by the voters through

23 their elected representatives.

24 Ms. Perez. Senator --

25 Senator Kennedy. Now that's a legitimate thing to be
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1 for. This is America. You can believe what you want. But
2 you spent your whole career doing that. And it bothers ne
3 that you're not defending that here, that you' re dodgi ng ny
4  questions.

5 Ms. Perez. Senator --

6 Senat or Kennedy. You're not the only nom nee who's

7 done that. It happened under the prior admnistration. It
8 nust be sonething in the water at the Wite House. But |1'd
9 respect you alot nore if you just upfront said it.

10 Ms. Perez. Senator, | believe in the val ue of

11 precedent. | think it makes our syst m--

12 Senator Kennedy. So do I, but that's got nothing to
13 do wth our discussion. W both know that. And |

14 understand that you've been advised to say precedent,

15 precedent, precedent. Wen in doubt. 1Is it raining

16 outside? Precedent But it inhibits our ability to have a
17 rational discussion.

18 Thank ou, M. Chairman.

19 Chai rman Durbin. Do you want to conpl ete your answer,
20 Ms Perez?

21 Ms. Perez. 1'mfine. Thank you.

22 Chairman Durbin. Thank you. Senator Tillis. |I'm

23 sorry. Senator Coons.

24 Senator Coons. Thank you, Chairman Durbin. Geat to
25 Dbe with you, Ms. Perez. The commttee received a nunber of
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1 glowing letters in support of your nomi nation. | was

2 struck by one in particular, a letter that | reviewed

3 <closely from Reverend Canon Dr. Allison DeFoor of the

4  Episcopal Diocese of Florida. Before his service as a

5 faith | eader, Reverend DeFoor practiced |aw, serving as

6 county judge, a circuit judge, a prosecutor, a sheriff of

7 Monroe County, and a public defender. He al so sought

8 elected offices for the Republican nom nee or Lieutenant

9 CGovernor.

10 And he enphasi zed his heartfelt |etter of support for
11  you, and | quote, "Myrna is, as a lawer and individual, a
12 person of the highest integrity She's thoughtful and

13 sound in her judgnment and conmtted to principles of

14 justice that transcend politics. She enbodies the true

15 nmeaning of public servic and would be an excepti onal

16 federal judge " He adds, "This is an inforned opinion,"

17 sonething many of us in the Senate would benefit from

18 adding on occasion, if it were true.

19 G ven this infornmed opinion that | assune is rooted in
20 yo r close work together, I'd just be interested in

21 | earning nore about your work with the reverend, and forner
22 judge, and sheriff on crimnal justice issues. Wat

23 notivated you to engage in that work? And what | essons

24  have you taken fromthat work which you m ght apply in your
25 future service?
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1 Ms. Perez. Certainly, sir. The Brennan Center takes
2 the position that all Anericans who are |living and working
3 in the comunity should be able to have the right to vote.
4 And | have been very fortunate to work with people from al
5 kinds of backgrounds to try and work in the |egislative

6 branch, primarily to make that so.

7 Reverend Allison is one of the many different kinds of
8 people that | have worked with on this issu There are a
9 quite a nunber, and I think it is really encouragi ng that
10 there are still some issues in which we can get bipartisan
11  support for.

12 Senator Coons. We've managed to get bipartisan

13  support for crimnal justice reform even on this

14 commttee, with the | eadership of our Chairman.

15 Ms. Perez, | was also struck that your work has

16 included extensive litigation experience, both at the

17 district and ppellate level, and 1'd like to give you a

18 chance to talk about your litigation experience, and its

19 relevance to your service, should you be confirmed in the
20 position for which you' ve been nom nated. How would your
21 experience with conplex litigation informyour service as a
22 judge, if confirmed?

23 Ms. Perez. | would give ne a very strong appreciation
24  for what it is that district courts have to do. It would
25 make ne be very faithful to the standards of review It
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1 would remnd me every day that the parties are the masters
2 of their lawsuits. And it would also bring to ne al nost

3 two decades of experience, analyzing constitutional and

4 statutory clainms, volum nous docunents, a massive anount of
5 notions practice, and would allow ne to nake sure that | am
6 aware of exactly what it is that parties are doi ng when

7 they are arguing and prosecuting their cases.

8 Senator Coons. That's great. Thank y u very much. |
9 appreciate your testinony before this co nittee today. No
10 further questions. Thank you, M. Chairnmn

11 Chai rman Durbin. Thanks, Senator Coons. Senat or

12 Tillis.

13 Senator Tillis. Thank you, M. Chairman. Ms. Perez,
14  thank you for being here. Congratul ations on the honor of
15  --

16 Ms. Perez Thank you, sir.

17 Senator Tillis. -- being nom nated, and to your

18 famly.

19 Ms. Perez. Thank you.

20 Senator Tillis. And what's your son's nane?

21 Ms. Perez. His nane is Diego |saias.

22 Senator Tillis. Wlcone. |[|'ve got a quick -- just a
23 couple of quick questions. | was speaker of the house down
24 in North Carolina when we passed voter IDlaws in the

25 state. And you know, | feel like -- it's difficult for ne
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1 to understand. | think we have different views about this.
2 But when we try to do everything we could to nake sure that
3 anyone who wanted -- that needed an ID in order to vote,

4 that we would even pay for it. That we woul d nake sure

5 that we gave people not only the opportunity to vote, but

6 fully participate in civil society.

7 When | went through the TSA, | had to present an |ID

8 Wien | checked into a hotel two weeks ago, had to present
9 an ID. Wwen | got prepped for ny surgery about two nonths
10 ago for prostate cancer, | had to submt an ID to be

11 admtted into the hospital.

12 And it just seens to ne that -- I'd like for us to get
13 to a point to understand that if we want every Anerican to
14 fully participate in every aspect of society, that an IDis
15 a pretty inportant part f that. |1'mnot going to ask you.
16 | know where you are on it, so we'll agree to disagree on
17 t hat .

18 But | did want to ask you about sonmething | think you
19 argued in -- there was a ballot harvesting case in the

200 Ninth District, down in North Carolina. And in that

21 particular case, it was a Republican candidate, so |

22 appreciate again, your consistency on the issue. But give
23 me an idea on a state |like North Carolina, where ball ot

24  harvesting is not allowed, why you think that that is a

25 suppression -- a voter suppression neasure?
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Ms. Perez. Certainly, Senator. | am happy to answer
your question. | would, again, recognize that if |I am
confirmed, | would be taking on a different role, and you

are referencing work that | did as an advocate.

We exam ned the issue in North Carolina and found that
there was a di sadvantage that was occurring because of the
il1legal activity that happened there. And we responded --

Senator Tillis. For those whose ballo s were
har vest ed?

Ms. Perez. Those whose ballots were tanpered with and
throwmn away. And as an advocate, | was duty-bound to cal
that attention to the public to ensure that | could do
everything within nmy role, that those voting rights of the
i npacted voters woul d be vindi cated.

Senator Tillis. Do you -- just on a broader question.
Again, | understand the limts that you have because of
matters that may cone before you. But wouldn't it also
follow, then that the sane rationale for saying that those
vot es had been suppressed because they had been tanpered
W h opens up ballot harvesting to potential fraud?

Ms. Perez. Senator, the striking the bal ance between
how nmuch restrictions you need to ensure fraud doesn't
happen is sonething that's better suited for the
| egislature. If | amconfirned, | would nerely be

evaluating the I aw and the precedent before ne, as applied
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to the facts and the record that the parties put before ne.

Senator Tillis. Thank you. Thank you, M. Chair.

And congratul ations, again, to the famly, and the story of
your famly. Thank you.

Ms. Perez. Thank you.

Chai rman Durbin. Senator Haw ey.

Senat or Hawl ey. Thank you, M. Chairman. Thank you,
Ms. Perez, for being here. Congratul ations on your
nom nati on.

| just want to pick back up where Senator Tillis left
off when it cones to ballot harvesting This is an issue
that the United States Suprene Court has recently taken up
in the Brnovich case. You ve had quite a |lot to say about
t he Brnovich case. You ve had quite a lot to say in quite
a nunber of the Suprenme Court's precedents, which you wl|
be called upon to apply.

So I'd like to get your views on those. You seemto
be fine and perfectly wlling to characterize Suprene Court
precedent, so | |ook forward to your testinony here under
oa h. You said that the Brnovich case was a cl ear-cut
case. The Suprene Court ruled, and you actually
characterized that sone of the argunents in the case nmade
by Brnovich and made by various amci in support of Arizona
as outrageous and harnful, including a brief filed by ny

col l eague, Senator Cruz. So | take it you think the
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1 Brnovich case was wongly deci ded?

2 Ms. Perez. Senator, my views on the Brnovich case are
3 | mmaterial because, if confirned, | would be duty-bound to
4 apply it, and I would do so without reservation.

5 Senator Hawey. OCh, | think they're quite material to
6 get at your judicial philosophy. So let's try again. Do

7 you think the Brnovich case was wongly decided? You said
8 that the case was clear-cut. The Suprene C urt ruled

9 differently than you thought. So I take it you think it

10 was wrongly decided.

11 Ms. Perez. Senator, | would apply the precedent

12w thout reservation.

13 Senator Hawey. Do y u think the Brnovich case was

14 rightly decided?

15 Ms. Perez. Senator, | would apply the Brnovich case
16 without reservation It is the law of the land. The

17 country that | care so nuch about depends upon stare

18 decisis and the application of precedent.

19 Senator Haw ey. Well, that's not what |'m asking you.
20 I masking you about your comments on a Suprene Court case,
21 which you will, indeed, be duty-bound to apply. But I

22  think understanding your view on that case is rel evant.
23 Let's try a different one. Shelby County. You said
24  that the Shel by County case gutted voting rights. So you

25 think that case was wongly decided. WII| you be able to
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apply that case faithfully?

Ms. Perez. Wthout reservation.

Senator Hawley. Do you think that the Heller case was
wrongly deci ded?

Ms. Perez. Senator, Heller is the law of the | and, as
is its application through the states of McDonald. | would
apply it wthout reservation.

Senator Hawl ey. Do you think Brown v. Board was
wrongly deci ded?

Ms. Perez. Senator, | would apply Brown v. Board
wi t hout reservation.

Senator Hawl ey. Do you think Brown v. Board was
rightly deci ded?

Ms. Perez. Senator, | think there -- it was
rightfully decided, and it --

Senat or Haw ey It was rightly decided. Shel by
County was wrongly decided, you say. But you won't say
about the Brnovich case. You won't say about Heller.
What's the line, here? How am| to adjudge how you are
going to apply the lawif you won't be frank with the
comrittee about what you've said in the past and about your
own Vi ews now?

| mean, you've been an activist for quite sone tine.
You' ve commented on many |aws. You've called voter ID

| aws, |ike we have in ny state of Mssouri, which by the
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1 way, the voters of ny state passed directly. The voters

2 passed. You've criticized those as JimCrowtype | aws.

3 That's an extraordinary statenent for a judge, soneone who
4 wants to be a federal judge. Not an activist. Not a

5 constitutional |lawer. A federal judge. You've called the
6 precedent of the United States Suprene Court, you've talked
7 about themgutting voting rights. You've criticized them
8 in the harshest of terns. You' ve done this repeatedly.

9 So |l think it's fair game to ask about your view of

10 precedent. So how are we going to know? | nean, let's

11 cone back to the Heller case, the McD nald case, that

12 followed on fromHeller. Was that rightly deci ded?

13 Ms. Perez. Senator, | would apply it w thout

14 reservation. And if | may say, | for the last 15 years,

15 have been an advocate wh n under our systemrequires

16 zealously pursuing the interests of nmy clients.

17 A judge plays a conpletely different role, and by

18 accepting this nomnation, | ampledging to this body, to
19 the Anerican public, before ny God, that | would faithfully
20 discharge ny duties under the Constitution, which require
21 npe to put aside any personal policy viewpoints | have, and
22 exam ne what the matter is before nme, and apply the
23 precedent of the Suprenme Court and the Second Circuit. And
24 | do this without reservation. | amwlling and able to
25 serve ny country in this way.
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1 Senator Haw ey. Do you still think the Shel by County
2 case gutted voting rights?

3 Ms. Perez. Senator, as an academ c, as a researcher,
4 as an advocate, | have done a nunber of research where |

5 have been able to lift out and identify instances in which
6 policies that passed that were not |ikely to have passed,
7 had it not been for Shelby County. But Shel by County is

8 the law of the land, and | would apply it w thout

9 reservation.

10 Senator Hawey. Let's talk just a little bit about
11 your broader judicial philosophy. Yo 've been an advocate
12 of living constitutionalism You said in 2021 that if you
13 were one of those people who think that we are at our best
14  when our country was first founded and didn't include

15 wonen, or people of color or people wthout property in
16 the electoral process, then this conversation about |iving
17 constitutionalismis probably not for you. | take that to
18 be a disparagenent of originalism

19 You' ve also said that the Constitution is not static
20 or frozen in tine, but it has to evolve and be dynamc in
21 order to actualize its principles. So is this the judicial
22  phil osophy you would follow in cases of first inpression
23 when you don't have a controlling precedent on point and
24  you have to construe the Constitution, you would | ook to
25 dynam c and evol ving principl es?
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1 Ms. Perez. Senator, | believe in the conversation

2 that you are speaking of, | was tal king about Justice

3 Brennan's definition of a living Constitution --

4 Senat or Hawl ey. \What woul d be yours?

5 Ms. Perez. | believe that we have a Constitution that
6 is enduring. | think its great val ues are applicable, and
7 relevant, and can guide us today. | think they're

8 tineless. And | believe that they nake our country strong.
9 Senator Hawl ey. Do you consider yourself a living

10 Constitutionalist?

11 Ms. Perez. | don't think those kinds of statenents

12 are hel pful in explaining the approach that | would take,
13  which would be first examning the text, then exam ning the
14 precedent. And if | needed to go beyond that, | would be
15 |l ooking at the canons of construction, the |egislative

16 history, the structure of what was at issue, and nore

17  inportantly, | would be bound by the record of the parties
18 that presented the case to ne.

19 Senator Haw ey. Well, ny time has expired. So, thank
20 yo M Chairman, for your indulgence on this. [|'ll just
21 say that Ms. Perez, in conclusion, | want to echo Senat or
22 Kennedy's remarks that | think given your very |engthy
23 record -- your very lengthy record of statenents about
24  Suprene Court precedent, about many court precedents, |
25 think to cone to this commttee and refuse to answer
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1 guestions about those, to refuse to explain your

2 statenents, to say you're not going to coment about

3 decisions. You have commented frequently about deci sions.
4 | just think that, with all due respect, that's not candid.
5 | think it's frankly not transparent with this commttee,
6 and | won't be able to support your nom nati on.

7 Thank you, M. Chairnan.

8 Chairman Durbin. And | mght add to ny friend from

9 Mssouri and others, it is not unprecedented. Trunp

10 nom nees cane before this commttee for four straight

11 years, and with the exception of Brown v. Board of

12 Education, which they acknow edged starting around 2019,

13 they refused to say to a p rson whether other cases were,
14  particularly recent cases, correctly decided.

15 It is a question of en asked by the other party in

16 this conmmittee, and the answers you have given are ones

17  we've heard before. And | don't think it should conme as a
18 surprise to ny colleagues. Senator Padill a.

19 Senator Padilla. Thank you, M. Chairman. And I

20 appreciate the context and background. Ms. Perez, how are
21  you?

22 Ms. Perez. Geat to see you, sir.

23 Senator Padilla. Geat to see you. You have spent
24  virtually your entire career advocating for greater access
25 to the ballot and stronger protections for our fundanental
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1 right to vote. 1In the course of that work, clearly you

2 have litigated cases in court. You' ve advocated for policy
3 changes in states around the country as well as right here
4 in Congress. And you and | have worked together in ny

5 prior capacity as the chief elections officer for the St te
6 of California, so | know how i nportant advocacy on behal f

7 of the right to vote is. Sinply put, we are a stronger

8 denocracy when every eligible citizen is able to vote,

9 particularly free of harassnent, intimdation, and w thout
10 any unnecessary obstacles or barriers.

11 | have sort of a bigger picture question in why voting
12 rights? Wy have you decided to dedicate your career to

13 the defense of our right t vote, nunber one? And | think
14 nore specifically, and for purposes of this commttee, how
15 your views on policy, which we're entitled to have, but how
16 would they affect your rulings as a judge?

17 Ms. Perez. Thank you, Senator. | think the right to
18 vote keeps us free. | think it protects us fromtyranny.
19 | think it is preservative of all other rights. And as an
20 ad ocate, | have been privileged to work al ongside with all
21 sorts of Anericans fromall sorts of backgrounds to nake

22 sure that our ability to govern ourselves is able to happen
23 because we all have a free, fair, and accessi bl e vote.

24 Wth respect to policy, that is a role that is an

25 active part of ny docket. But by accepting this
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1 nomnation, | ampledging to no |onger participate in

2 policy disputes. And instead, | wll inpartially and

3 objectively reviewthe law, apply it to the record before
4 me, and be faithful to the precedent both of the Suprene

5 Court and the Second Circuit.

6 Senator Padilla. Good. | appreciate that answer

7 And | thank you for your clarity. | thank you for your

8 conmmitnment. And | thank you for your willingness to serve
9 in this capacity, should you be confirned

10 | do have anot her question, and sadly, very tinely.

11 At the end of the last election cycle, we saw the rule of
12 |aw tested when President Trunp and his enablers filed over
13 60 post-election lawsuits. Not even counting those that

14 cane prior to the election. 60 post-election |lawsuits,

15 challenging the outcone f the election. Thankfully, court
16 after court rejected President Trunp's frivol ous

17  chal | enges.

18 But there is no question that the systemwas strained
19 Dby the fornmer president's unfounded assault. As a voting
20 rights | awer, you saw this abuse of our judiciary up

21 close. Can you speak to the inportance of the rule of |aw
22 and how you believe that judges can help exenplify and

23 uplift it?

24 Ms. Perez. Thank you, Senator. The rule of lawis a
25 foundational principle. 1t is all over the way that our
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1 country works, in addition to things |ike an independent

2 judiciary and separation of powers. | think it's one of

3 the genius of our Constitution, and part of the reason why
4 | amvery confortable that | will be able to set aside ny

5 past role as an advocate and accept the role of a judge, if
6 | amlucky enough to be confirned, is because our system

7 requires an independent judiciary.

8 | know that when I'ma litigant in cout, | want to be
9 able to go before a judge that allows ne to naeke the

10 argunents, allows nme to nake the case, and sets aside

11  whatever personal viewpoints. Qur system does not work

12 unless judges do that. | amready to do that. The country
13 that | love so nmuch depends upon it.

14 Senator Padilla. Thank you. Thank you for your

15 responses. And thank yo M. Chair.

16 Chai rman Durbin. Thanks, Senator Padilla. Senator

17 Lee.

18 Senator Lee. Thank you, M. Chairman. 1'd like to

19 follow up on one of the questions that Senator Haw ey
20 raised with you. Now, you said that you were referring, in
21 t hose di scussions about a living Constitution, to Justice
22 Brennan's interpretive style. [Is that correct?
23 Ms. Perez. That is what | believe the quote he was
24 referring to was referring to.
25 Senator Lee. Gkay. |Is this the quote in which you
Trustpoint.One Alderson. wwwW;lvzive:;gﬁrE)ecggrtt% r;com 8&%5257%57'38

Document ID: 0.7.1891.6362-000001


www.aldersonreporting.com
www.trustpoint.one

68

1 said while you were discussing -- | think this was in a

2 panel of discussion just a couple of nonths ago that

3 Senator Hawl ey was asking about in which you said, "If

4 you're one of those people who think that we were at our

5 best when our country was first founded and didn't include
6 wonen, or people of color, or people w thout property in

7 the electoral process, this is probably not the

8 conversation for you." Wat I'd like to kn w, first, what
9 conversation is that? | want to understand the context?
10 What you nean? Wiat conversation isn't for -- are you

11  characterizing people who believe in riginalismas

12 Dbelieving that we were at our best as a country when we

13  didn't include wonen or pe ple of color?

14 Ms. Perez. Senator Lee, as | indicated to Senator

15 Gassley, | do speak a |l t. But if | renenber that

16 conversation correctly, | was getting a lot of hostile and
17 inappropriate comments in the chat. And it was causing a
18 disruption to the organi zers and the planners who seened to
19 think that I would be engaging in sonme conversation with
20 th m And so, | was trying to set expectations for what
21 the conversation would be |iKke.

22 Senator Lee. | understand that. It's good to know.
23 But I'd still like to know what you were referring to.

24 Ms. Perez. | was trying -- if again that was the

25 conversation that | recall, and | believe that it was, it
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1 was ne attenpting to deescal ate sonme peopl e who believed

2 that that conversation was a source of a -- or was a

3 potential for a back-and-forth over chat, which | was not

4 going to let it devolve into.

5 Senator Lee. Ckay. Do you believe that's a fair

6 characterization of originalists?

7 Ms. Perez. | do not believe that that is a fair

8 characterization of originalist. And I, ag in, if this is
9 the right conversation that I['"'mrecalling was trying to

10 deescal ate fol ks who were disrupting a conversation via

11  chat.

12 Senator Lee. Now in response to Senator Haw ey's

13 questions a nonent ago, yo said you were referring -- when
14 referring to the living Constitution, you were referring to
15 Justice Brennan's approa h to interpreting the

16 Constitution. And then you said that that woul d not

17 necessarily be your approach. Did | understand your

18 response to his question correctly?

19 Ms. Perez. Senator, | amnot a judge. | don't have a
20 judicial philosophy yet. But nmy approach would be to first
21 | ook at the text, then | ook at precedent, |ook at the
22 canons of construction, and keep nyself [imted to what the
23 parties in the matter presented before ne.
24 Senator Lee. Ckay. |Insofar as you were
25 characterizing Justice Brennan's approach to constitutiona
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1 interpretation, how would you characterize that approach

2 today? What is his approach? What was his approach?

3 Ms. Perez. Again, |'ve never spoken to Justice

4 Brennan. | didn't have the pleasure of nmeeting him

5 Senator Lee. But you said a nonent ago you were

6 trying to characterize his approach.

7 Ms. Perez. He has had quotes about the Constitution

8 not being static, as has Justice John Marsh |I, in

9 MClloch v. Maryland. What | believe is true, and |

10 believe it's a truism is that our Constitution is

11 enduring, that it has great values that are universal and
12 tineless, and that those val ues make our country stronger.
13 Values like freedomof religion. Values like liberty.

14  Values like equal justice under the |aw.

15 Senator Lee. Ckay. So if you were confirned, are you
16 saying you would not adopt a living Constitution approach?
17 Ms. Perez. Senator, if I'mconfirnmed, the first place
18 | would | ook when evaluating a constitution or a statute

19 would be at its text. That is the nost probative offering
20 of what a piece of witing neans. |If required, | would

21 | ook to precedent fromboth the Suprenme Court and the

22 Second Circuit. |If that still didn't answer the question,
23 | would | ook to the canons of construction, the --

24 Senator Lee. kay.

25 Ms. Perez. -- the structure --
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Senator Lee. Al right. | understand. Back in 2014,
you described new voter integrity |laws, including, as |
understand it, voter ID |laws, as representing, quote, "the
bi ggest voting rights rollback since the JimCrow area."
Now personally, | think it's an insult to the brave
Aneri cans who engaged in the Cvil R ghts Mowvenent to draw
any conparison between the hei nous, race-notivated
requi renments i nposed by the Denocratic Party under the Ku
Klux Klan's influence, to conpare those to today's
commonsense race-neutral and often bipartisan el ection
security neasures, which according to sone polls are
supported by a majority of African American voters. Do you
stand by that statenent today, that voter IDlaws are the
bi ggest voting rights rollback since the JimCrow area?

Ms. Perez. Senator, | understand and very much
believe in the inportance of election integrity. Elections
are how we resolve our political differences peacefully.

The Suprene Court has spoken and provided standards
for assessing voter IDin the Crawford case. |If | am ]l ucky
en ugh to be confirned, | would be duty-bound to apply that
precedent to any case in controversy that cane before ne,
and | would do so without hesitation or reservation.

Senator Lee. | understand that. But | am asking
about a statenment that you, in fact, nade. Do you stand by

your statenent that it's the biggest voting rights roll back
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1 since the JimCrow era?

2 Ms. Perez. Senator, if that is the statenent that |

3 recall, it was occurring al ongside a great nunber of pieces
4 of legislation across the country that, as an enpiri cal

5 mtter, |ooked different than what we had seen since

6 earlier times. And that was what the reference was to

7 Senator Lee. So you were not referring to voter ID

8 laws?

9 Ms. Perez. | -- again, if | renmenber correctly, it

10 was a wide array of |laws that woul d have included voter ID
11 | aws, because around the tine period hat you' re talking

12 about, we saw a nunber of themintroduced. But again, the
13  Suprene Court has said tha , within certain confines, the
14 voter IDlaws are acceptable. The Fifth Crcuit en banc

15 also said that there are tinmes when voter ID laws cross the
16  |ine.

17 If I am judge, | would be required to | ook at all

18 the relevant precedent and exam ne any | aw that was before
19 nme to figure out if unlawful discrimnation was present.

20 Senator Lee. Okay. | see ny tinme's expired. | do

21 find it concerning that the witness still hasn't distanced
22 herself. | understand sonetines people say things and

23 later regret them But she hasn't distanced herself from
24 statenents made to that effect a few years ago, and | think
25 that's significant. Thank you.
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Chai rman Durbin. Thank you, Senator Lee. Senator
Cruz.

Senator Cruz. Thank you, M. Chairman. Ms. Perez, as
| 1ook at your career, | see the career of sonmeone who has
been an activist, and | believe a radical activist. You
have waged litigation canpai gns and opposed voter |ID | aws.
You have opposed voter integrity laws. You have opposed
prohi bitions on ballot harvesting. You hav advocated for
fel ons being able to vote. As |I |ook at your record, year
after year after year of being an extrene partisan
advocate, I'mleft with the very likely conclusion that if
you were confirnmed to the bench, you would |ikew se be a
radi cal activist on the bench.

Voter ID laws, as Senator Lee just pointed out, you
descri bed as the greates rollback of voting rights in this
country. 80 of Anericans support voter ID laws. 60
percent of African Americans support voter IDlaws. Do you
bel i eve voter ID laws are constitutional?

Ms. Perez. Senator Cruz, the Supreme Court has said
that there are no per se restrictions against voter |ID
laws. In Crawford --

Senator Cruz. | asked what you believe. | was one of
the parties litigating in Ctawford, so |'mvery well
famliar with that case, and |led a coalition of states

defending voter ID laws. And Justice Stephens wote the
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1 majority opinion, upholding Indiana's voter IDlaw. M

2 question to you is, do you believe voter ID laws are

3 constitutional ?

4 Ms. Perez. Senator, | believe they are

5 constitutional. | believe that they can be constitution |

6 because the Suprene Court has said they can be

7 constitutional. And in Marbury v. Mdison, the Suprene

8 Court gets to decide.

9 That is what our system depends on. W have a concept
10 of vertical stare decisis. W have rules of law. W have
11  precedent --

12 Senator Cruz. M. Perez, just a couple of nonths ago,
13 in March of 2021, you said that the voter ID |laws that have
14  been passed were due to, | mgoing to quote you to get your
15 words right, "anxiety ov r the browning of Arerica. And

16  people having anxiety of the fact that certain folks in

17  power are not going to be able to stay in power." Do you
18 Dbelieve the 80 percent of Anericans who support voter ID

19 Jlaws and the 60 percent of African Americans who support

20 vo er IDlaws are doing so because they're concerned about
21  the browning of America?

22 Ms. Perez. Senator, that quote is clearly referring
23 to politicians. [It's not referring to African Anericans --
24 Senator Cruz. \Wich politicians here do you believe
25 are concerned about the browning of America?
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1 Ms. Perez. Senator, that context was with respect to
2 state politicians. And --

3 Senator Cruz. So it's only state politicians.

4 Ms. Perez. Senator, that context that |I'mon record
5 for were referring to state politicians.

6 Senator Cruz. Al right. WlIl, let's tal k about

7 politicians here, in this body. As you know, | filed an

8 amcus brief on behalf of 11 Senators in th Brnovich case.
9 You made a comment that the brief that |I filed was

10 outrageous and harnful. Do you stand by that

11  characterization?

12 Ms. Perez. Senator, the Suprene Court, as you know,
13 issued its decision in the Brnovich case and struck down --
14 |1'msorry, and upheld the restrictions on Arizona.

15 Brnovich is |aw --

16 Senator Cruz. Okay. |'d like you to answer ny

17  questi on.

18 Ms. Perez. Brnovich --

19 Senator Cruz. Do you stand by the characterization
20 that the amcus brief that |I filed on behalf of 11 Senators
21 was, quote, "outrageous and harnful"? That's how you

22 characterized it.

23 Ms. Perez. Senator, the Suprenme Court has issued its
24 ruling on --

25 Senator Cruz. I'mgoing to try again. Do you stand
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by your characterization? |'mnot asking you what the
Suprenme Court did. You described an am cus brief filed on
behal f of 11 Senators as outrageous and harnful. Do you
stand by what you said just a few nonths ago?

Ms. Perez. Senator, what | said as an advocate when
it was pending before the Court is not relevant to the
| ssue before you --

Senator Cruz. Do you stand by it or d vyou retract
it? You have a choi ce.

Ms. Perez. Senator, as an advocate, | pursued --

Senator Cruz. (Okay. You're going to refuse to answer
me on that. | assume you al so believe the Suprene Court 6-
3 decision, agreeing wwith he position advocated in ny
am cus brief, | assume you believe that decision was al so

outrageous and harnful, because that's the |anguage you

used.

Ms. Perez. Senator, the Brnovich case is the | aw of
the land. 1t has been settl ed.

Senator Cruz. So you're not going to answer that
ei her?

Ms. Perez. The law of the |and has been settl ed.
What | amgoing to say, Senator, is that | ampledging to
apply precedent.

Senator Cruz. So at the tine, you discussed the brief

filed by a nunber of senators on this commttee as
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1 outrageous and harnful. At that tine, had you any
2 discussions with the Biden adm nistration about being

3 nomnated to be a judge?

4 Ms. Perez. | would need to renmenber the timng a
5 little bit. That --
6 Senator Cruz. Wen was the first discussion you had

7 wth the Biden adm ni stration about being nom nated to be a
8 judge?

9 Ms. Perez. | need to -- can -- | would need to

10 reference ny Senate Judiciary Questionnaire because that's
11 where | recorded it. | don't have it conmtted to nenory.
12 Senator Cruz. So you have advocated that felons

13 should be able to vote. D vyou believe all felons should
14  vote?

15 Ms. Perez. Senator, ny work in advocacy has been on
16  behalf of persons who are living and working in the

17  community.

18 Senator Cruz. Do you believe currently incarcerated
19 prisoners, in jail, should be allowed to vote?
20 Ms Perez. Senator, | have been advocating on behalf

21  on people who are --

22 Senator Cruz. You're not answering my question.
23 Ms. Perez. Senator --
24 Senator Cruz. | didn't ask what you've advocated in
25 the past. |'masking what you believe.
. www.trustpoint.one 800.FOR.DEPO
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1 Ms. Perez. Senator, the Canons of Judicial Ethics

2 preclude nme fromanswering that question because a

3 situation may cone before ne.

4 Senator Cruz. So let nme ask you this. You have

5 advocated in favor of a living Constitution. And indeed,

6 as both Senator Hawl ey and Senator Lee asked you about, you
7  have disparaged those who believe in originalismas

8 essentially racist and bigots. How do you hink you wll

9 Dbe able to serve with col |l eagues on the Court of Appeals if
10 you have disparaged their constitutional interpretation as
11  racist and bi goted?

12 And secondly, why is it that when you advocate a,

13 quote, "living Constitution," that sonehow the Iivingness
14 of it always nmakes the Constitution agree with the policy
15 positions you happen to nbrace? How is that consistent

16 wth denocracy, to have a judge able to inplenent whatever
17 policy positions you believe in?

18 Ms. Perez. Senator, we have had nore than two dozen
19 anmendnents added to the Constitution since it was ratified
20 in 1788

21 Senator Cruz. But that's not what a l|iving

22 Constitution is.

23 Ms. Perez. Wnen --

24 Senator Cruz. A living Constitution neans you as a
25 judge, if you're a judge, can change it to whatever you
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1 want, and that the voters don't get to speak on it, isn't

2 that right?

3 Ms. Perez. Senator, wonen now have the right to vote.
4 African --

5 Senator Cruz. W passed an anendnent for that.

6 That's a terrific victory, and it was done the right way

7 through an anendnent. A living Constitution is judges

8 changing it. Wy are judges changing the C nstitution to

9 nmeet their policy preferences consistent with any respect
10 for the denocratic process and the ability of voters to

11  decide policy issues?

12 Ms. Perez. Senator, it is clear that our great

13 Constitution is one that is enduring. It is clear with

14 things like Brown v. Board overruling Plessy v. Ferguson

15 that evol ution happens.

16 It is also clear that our great Constitution

17 establishes separation of powers. There are bodies, |ike
18 this one, that engage in policymaking. There are judges

19 that review the cases and controversies that are put before
20 th m

21 | am pl edgi ng, by accepting this nomnation, that | am
22 going to cease being an advocate, and | would inpartially,
23 wthout reservation, objectively apply the law to the facts
24  of the case and controversy before ne.

25 Senator Cruz. Well, your record is overwhelmngly to
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1 the contrary.

2 Chai rman Durbin. Thank you, Senator Cruz. Senator

3 Bl unent hal

4 Senat or Bl unenthal. Thanks, M. Chairman. The sinple
5 fact of the matter is you haven't been a judge before, h ve
6 you?

7 Ms. Perez. That is correct, sir.

8 Senator Blunenthal. So when ny col | eague, Senator

9 Cruz, says your record is overwhelmng to the contrary, |I'm
10 not sure what he is referring to. You have been an

11  advocate, correct?

12 Ms. Perez. That is correct sir.

13 Senator Blunenthal. And tell nme how you view the role
14  of advocate as being different froma jurist?

15 Ms. Perez. Thank y u. In the great genius of our

16 Constitution, people play different roles. Advocates

17 zeal ously argue on behalf of their clients in as many fora
18 as they can. | have had the privilege and pl easure of

19 doing that.

20 Judges take on a different role. They are limted in
21 what they have jurisdiction over. They are limted in the
22 cases that cone before them And they are [imted to the
23 argunents what parties put before them And they are

24 |imted to binding precedent.

25 | believe that the nost inportant thing a judge can
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do, and must do, is in fact, duty-bound to do, is to
i mpartially and objectively apply existing precedent to the
facts and the record of the case before them

Senat or Bl unenthal. As an advocate, you've had strong
beliefs, and you have strong val ues, and you've advocated
causes strongly. | take it, as a nenber of the Court of
Appeal s for the Second Circuit, you would be able to put
t hose beliefs, and val ues, and positions as de, and | ook at
the law, specifically the Constitution and the statutes of
the United States of Anerica, correct?

Ms. Perez. Not only would I be apable, sir, | nust.
The country that | care so deeply about depends upon peopl e
playing their roles. And I, if given the chance to serve
this country, would not betray its values of an independent
judiciary. | would faithfully, to the best of ny ability,
uphol d ny duty under the constitution, which would be to
fairly and inpartially evaluate the cases and controversies
bef ore ne.

Senator Blunenthal. And in fact, all of us who have
be n advocates, and |'ve argued cases in the Court of
Appeal s that | expect you'll soon join, as well as the
District Court and United States Suprene Court, as well as
state courts in Connecticut, |like you. As an advocate, you
don't want to be an objective, neutral, arbitrator. You

want to be on the side of your client, and your cause.
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That's your record.

And if you were, in fact, acting as a judici al
official while being an advocate, you'd be betrayi ng your
client and your cause, wouldn't you?

Ms. Perez. That is correct, sir.

Senat or Bl unenthal. So, when Senator Cruz tries to
argue you shouldn't be a judge because you were a good
advocate, in effect -- and I know he -- | think he
understands the point |I'm making. Your record, in fact,
exenplifies your faithfulness to the role that you have
been playing as an advocate because o r whole systemis
designed to have fierce and feroci ous advocacy on the basis
of the law and the facts. In fact, sonetines arguing that
courts shoul d expand the | aw by an expansive
I nterpretation.

But what ever you have argued as a |l awer and an
advocate, you would have -- you accept the fact, in fact, |
sense you enbrace it, that you would have a different role
as a nmenber of the United States Court of Appeals for the
Se ond GCircuit.

Ms. Perez. That is correct, sir.

Senat or Bl unenthal. Thank you.

Ms. Perez. Thank you, sir.

Senator Bl unenthal. Thanks, M. Chairman.

Chai r man Dur bi n. Thanks, Senat or Bl unent hal . Senat or
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1 Bl ackburn.

2 Senator Bl ackburn. Thank you, M. Chairman. Wl cone.
3 Ms. Perez. (Good norning, Senator.

4 Senator Bl ackburn. And congratul ations --

5 Ms. Perez. Thank you.

6 Senator Bl ackburn. -- to you. | just want to be sure
7 1'munderstandi ng sone of the comments --

8 Ms. Perez. Yes, mm'am

9 Senator Bl ackburn. -- that you have nade. And

10 basically, you' re saying as you nove to the role of a

11 judge, you would set aside all of your previous opinions?
12 Ms. Perez. They would not neke its way to into any

13 courtroomthat was sitting in.

14 Senat or Bl ackburn. So basically, you're saying you

15 would erase all of this activismfromyour past?

16 Ms. Perez What |' m saying, Senator, is that | would
17 apply the precedent of the Suprene Court --

18 Senat or Bl ackburn. So you're going to say what you're
19 going to do is basically, when it comes to your phil osophy
20 of the |law and your phil osophy of the governmental

21 structure, you are going to hit the reset button, and you
22 wll be a neutral and blank slate. |[Is that what you're

23 telling us?

24 Ms. Perez. | will be an inpartial and objective

25 adjudicator, limted to the subject matter and personal
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jurisdiction of the case before nme, and the argunents --
Senator Bl ackburn. Ckay. Let's --

Ms. Perez. -- that the parties have put in front of

Senator Bl ackburn. Let's do this, then. Let's go n
to the issue of voter ID. Because this is sonething that
causes not only ne, but a | ot of people in Tennessee who
are view ng your nom nation, they're really unhappy about
your nom nation. Because nost Anericans, as you've heard
from ot hers today, they support voter ID laws. They also
support the fact that it is up to the state to tend to
this. And they're very concerned about where you woul d go.

And you know what? They really don't want activi st
judges. \What they want is soneone who is going to be an
originalist, who is going to | ook at the text of the
Constitution and | ook at precedent. Things you've said
you're going to do, but the answers to your question do not
I ndicate that that is going to be what you're going to do.

I get this funny feeling that you're trying to hedge
us, that you've rehearsed your answers, that you're
spouting out what you think will not get you into trouble
so that you can go through the confirmation process. And
then do the happy dance and get on the court, and then go
back to your activist ways. That is what is com ng across,

ma'am That is what |'m perceiving.
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1 So talk to ne just a little bit about what your view

2 is of the elections clause. And then, do you agree that

3 the states have the right to conduct the elections in their
4 state in the manner that they see fit?

5 Ms. Perez. Senator, states play the primary role in

6 election admnistration.

7 Senator Bl ackburn. It is their prerogative, correct?
8 Ms. Perez. W have a systemof federalismwthin

9 certain bounds, pursuant to the election clause and the

10 statutes of -- that this body has created. States play the
11 primary role in the adm nistration of el ections.

12 Senator Bl ackburn. So your previous work in election
13 law and voter ID would not preference any of the decisions
14 that you're going to nmake?

15 Ms. Perez. | would very strictly adhere to the

16  precedent of the Suprene Court --

17 Senator Bl ackburn. But you cannot give nme a yes or no
18 to that?

19 Ms. Perez. Yes. | guess -- if you don't mnd

20 rephrasing the question, I'd like to if | can.

21 Senator Bl ackburn. | said your prior work in election
22 law, that will not influence your decision-making in

23 el ection |law, el ectoral cases.

24 Ms. Perez. |If what you're asking, Senator, is whether
25 prior policy positions as an advocate --
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1 Senat or Bl ackburn. Your prior work. That's right
2 Ms. Perez. My -- | ampledging to you that if | am
3 confirnmed, that | wll set aside any personal views | have

4 as to the nerits of policy and apply the country's

5 precedent, which includes cases |ike Crawford, which as

we

6 have indicated before, says that voter ID |aws are not per

7 se unconstitutional, and I would apply Crawford and any

8 other relevant Suprene Court or Second Crc it precedent on

9 any matter involving a photo ID |law that cane before ne

10 Senator Bl ackburn. Ckay. [|I'mgoing to send to you a

11 question for an answer in witing, be ause | will not have

12 enough tine for you to give a ful sone answer. But it deals

13 with felon enfranchi senent on voting and the positions that

14 you have taken in that previously. And you did not answer

15 Senator Cruz' question about felons having the right to

16 vote. And you were opposite of Governor DeSantis in having

17 thempay all their fines. So, | will send that question to

18 you in witing for a witten answer.
19 And then, I'malso going to send to you a question

20 dealing with your qualifications.

21 M. Chairman, thank you. | yield back.

22 [ The information appears in the appendi Xx: ]

23 / COW TTEE | NSERT

24 Chai rman Durbin. Thank you, Senator Bl ackburn.

25 Senat or Cott on.
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1 Senator Cotton. Thank you, M. Chairman. Ms. Perez,
2 | watched sone of the hearing on television earlier. |

3 apologize | mssed Senator Hawl ey's questi on because | was
4 on the floor voting. | was just wondering if you'd return
5 to sone of the things he said. M crack staff gave ne a

6 summary, but | assune it nust be incorrect.

7 Was it your testinony that Brown v. Board was

8 correctly decided?

9 Ms. Perez. Yes.

10 Senator Cotton. WAs it your testinony that you cannot
11  say whether Shel by County and Brnovich are correctly

12 deci ded?

13 Ms. Perez. Senator, here's an inportant distinction
14 that if you will give a nonment of your tine, |'d be happy
15 to explain, but that is accurate.

16 Senat or Cotton So was Roe v. Wade correctly deci ded?
17 Ms. Perez. Senator, it is the law of the land, and I
18 would apply it.

19 Senator Cotton. WAs Lochner correctly deci ded?

20 Ms Perez. Senator, it is not really the |law of the
21 land anynore, but if | had been confirnmed during that

22 period, | would have applied it.

23 Senator Cotton. Was Dred Scott correctly deci ded?

24 Ms. Perez. Senator, it is --

25 Senator Cotton. Surely, you can say Dred Scott was
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1 incorrectly decided.

2 Ms. Perez. Senator, it was incorrectly decided.

3 Senator Cotton. So what's the distinguishing |line of
4 cases you wll say were correctly decided and cases you

5 won't say? Because it seens like you're willing to say

6 that they're correctly decided if you like them But if

7 you don't like them you can't conment on it.

8 Ms. Perez. Senator, | do appreciate the question, and
9 | think it is inportant, and | want to clarify this. As a
10 judicial nomnee, | am bound by the code of ethics to

11  ensure that any prospective litigant before ne knows that
12 they are getting an inpartial and fair hearing where they
13 will not be pre-judged, wh re they will be given the

14  opportunity to present their case.

15 | think that it will not happen that a case of the

16 permssibility of de jure, segregation in schools, would

17 make its way before nme. And as such, | am confortable that
18 | would not be violating ny code of ethics by comenting on
19 it. There are a handful --

20 Senator Cotton. Well, that --

21 Ms. Perez. -- of other cases that that may be true.
22 Loving is probably one of them Mrbury v. Madi son.

23 Everything else, | would be very, very reluctant to give a
24 potential litigant the wong inpression that they will not
25 get a fair day in court.
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1 Senat or Cotton. \What about abortion? That's a live
2 issue in the courts.

3 Ms. Perez. And | amnot --

4 Senator Cotton. You're not going to say whet her Roe
5 v. Wade was correctly deci ded.

6 Ms. Perez. That is correct.

7 Senator Cotton. Ckay. Well, you've certainly had a
8 lot of harsh things to say in the past abou cases |ike

9 Shel by and Brnovich, and sone of the issues that were

10 adjudicated there. |In fact, we just got notice |ast night
11  about this article that just was published that you wote.
12 The title of it is, "The GOP Canpaign to Make El ections

13 Less Free."

14 You noted in the letter you sent with the article that
15 you did not see or approve of the title before it was

16  published --

17 Ms. Perez. That is correct, Senator.

18 Senator Cotton. ~-- which | can understand. Authors
19 don 't choose their own titles. | understand that. You

20 didn't say whether you agree with it. Do you believe that
21 GOP is campaigning to make el ections | ess free?

22 Ms. Perez. Senator, the entire piece does not nention
23 any political party, and that is because | am an advocate
24 for the right to vote. And | would criticize any

25 politician who woul d inpede that right, irrespective of
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1 their political party.

2 Senator Cotton. Do you think requiring voter IDis an
3 inpedinent to vote and shouldn't be permtted?

4 Ms. Perez. Senator, the Suprene Court in Crawford

5 said that voter IDlaws were not per se unconstitutional

6 However, a Fifth Crcuit en banc said that a particul ar

7 voter IDlawwas illegal. This is a case-by-case inquiry
8 where we are fortunate enough to have prece ent on,

9 precedent that | would apply faithfully and w t hout

10 reservation.

11 Senator Cotton. Another -- 1 think Senator Durbin

12 said that this article sounded |ike a speech he would give
13 on the Senator floor. | agree. | don't think it proves

14 the point you may have been trying to prove though, Senator
15 Durbin. M. Perez, you live in the New York City area?

16 Ms. Perez I live in Jersey City.

17 Senator Cotton. Ckay. How did you get down here?

18 Ms. Perez. | took an Antrak.

19 Senator Cotton. Ckay. Did you have to showan IDto
20 ge your ticket or get on the Antrak?

21 Ms. Perez. | don't believe so, sir.

22 Senator Cotton. Ckay. Last tinme you flew, did you

23  have to show an I D?

24 Ms. Perez. | did, sir.

25 Senator Cotton. Do you think that's an unfair
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1 restriction on your ability to travel?

2 Ms. Perez. That is the policy, and | ama rule-

3 follower, and |I'm happy to abide by it because | can.

4 Senator Cotton. Ckay. |If soneone conmits a nurder,

5 do you think it's fair to call thema nurderer?

6 Ms. Perez. |If someone has been convicted --

7 Senator Cotton. Yeah. Convi cted.

8 Ms. Perez. ~-- for nurder --

9 Senator Cotton. Yes.

10 Ms. Perez. -- under -- yes.

11 Senator Cotton. |If they commt rape, do you think

12 it's fair to call thema rapist?

13 Ms. Perez. Have they been convicted?

14 Senator Cotton. Yes.

15 Ms. Perez. Yes.

16 Senat or Cotton Convi ct ed.

17 Ms. Perez. Yes.

18 Senator Cotton. So, if they commt a felony, do you
19 think it's fair to call thema felon?
20 Ms Perez. | think that that is a bit different
21 because there's a tenporal issue. And | think that there's
22 a raging policy debate on that.
23 Senator Cotton. Because in the past, you' ve said that
24  you don't like to use that word. |In fact, you said, "I
25 don't use words like 'felons' to describe people. | nean,
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1 we don't describe people by a m stake that they nade."

2 Ms. Perez. | don't. | believe that every person is a

3 <child of God, capable of being redeenmed. And | never | ook

4 at anybody and see the worst thing that they' ve ever done.

5 Senator Cotton. But those convicted nurders or

6 rapists get released fromprison, often under m sgui ded

7 policies. Do you think it's still fair to call thema

8 nurderer or rapist?

9 Ms. Perez. Irrespective of what their |abel was, sir,
10 | would be on record as an advocate of trying to advocate
11 for their right to vote if the crimnal justice system had
12 deenmed themto be fit to be living anongst us.
13 Senator Cotton. Al right. Thanks for your
14  testinony.
15 Chai rman Durbin. WIIl, thank you very nuch, M.
16 Perez, for appearing before the commttee. You nmay receive
17 sonme witten questions, which we hope you will provide
18 tinmely answers to.
19 Ms. Perez. | will do so, sir. Thank you.
20 Chai rman Durbin. Thank you very much. 1'd like to
21 let the staff prepare for the second panel and ask themto
22 please step forward.
23 |"mgoing to ask Senator Coons to take over while | go
24 vote and return.
25 [ Recess. ]
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Senator Coons. [Presiding]. Please be seated, if you
would. | look forward to hearing fromour -- I'msorry.
We're all just going to have to stand back up to take the
oath, so please don't be seated. | look forward to hearing
fromour next five nom nees.

Bef ore maki ng your opening statenments, would the
nom nees pl ease stand to be sworn in?

[ Wtnesses sworn. |

Senat or Coons. Thank you. Please be seated. And M.

Cobb, you may begin with your opening statenent.
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TESTIMONY OF JIA M COBB, TO BE UNI TED STATES DI STRI CT

JUDGE FOR THE DI STRI CT OF COLUMBI A

Ms. Cobb. Thank you so nuch, Senator Coons, and to
all the Senators here, to Chairman Durbin for that
wonder ful introduction, to Ranking Menber Grassley. 1'd
also like to --

Senator Coons. Ms. Cobb, your mc, pl ase. Your mc,
pl ease. Sorry, M. Cobb.

Ms. Cobb. Thanks. That's much better I'd also like
to thank Representative Norton for re omrendi ng nme, and for
Presi dent Biden for nom nating ne.

| have been drawn to career in the law for as |ong
as | can renenber. M/ father's an attorney. | have such a
great respect for the role of our courts in our denobcracy
to interpret the | aws.

And | do want to take sonme tine to introduce famly
nmenbers who | have here today. First, ny parents, Janes
and Anita Cobb, who drove up fromMchigan to be here with
me to support nme, as they always do. Now that I'ma
parent, | understand the significant sacrifices that they
made to ensure that ne and ny sister had an education and
opportunity. | would not be here but for their support.

My sister, Jenna Cobb, is also here, who has been a

best friend and an enduring source of support and
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encouragenent. She is here with ny brother-in-law, Keith
Farrugi a, who has just been a wonderful addition to our
famly.

I want to thank all of ny friends and col | eagues for
t heir support.

And then, |ast but not l|least, ny son, Ricky, is here.
He is mssing Slip 'N Slide day at canp to support ne here
today. Everything that | do is to be an ex nple for him
"' mso thankful that he has an opportunity to have a first-
row seat to see how our great denocracy works.

| ook forward to answering the questions today.
Thank you.

[ The prepared statenent of Ms. Cobb appears in the
appendi x. ]

/ COW TTEE | NSERT

Senator Coons. Thank you so nuch, Ms. Cobb. And ny
thanks to your famly and to Ricky in particular. This
will be a riveting and hopeful |y painless session during
whi ch your nother will answer sone inportant questions.

Your Honor, Ms. Merriam if you would please, proceed

wi th your opening statenent.
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TESTI MONY OF SARAH A. L. MERRIAM TO BE UNI TED STATES

CIRCU T JUDGE FOR THE DI STRI CT OF CONNECTI CUT

Ms. Merriam Thank you, Senator Coons. And thank you
to the conmttee for holding this hearing, and frankly, |
these hearings. | do want to thank President Biden for the
great honor of this nomnation. And I want to thank both
Senators Bl unment hal and Murphy for their support in this
process and for their very kind introductions.

Four of ny favorite people are here with us today: ny
not her, Anne; ny stepfather, Mchael; ny best friend, Paul;
and one of ny closest friends for over 30 years now, Jenny.
My father, Dwight; nmy litt e brothers, Jonathan and
Al exander, who are not so littler anynore; and ny baby
sister, Lucy, could not be here in person, but |I'm
confident they're with us through the mracle of stream ng
vi deo.

There are many others | want to acknow edge who have
supported nme both throughout this process and throughout ny
career My extended famly, scores of aunts, and uncles,

nd cousins all over the country, from Al aska, to O egon,
to Colorado, to Virginia, to Massachusetts, and just about
everywhere in between. And |'mthinking especially of ny
Uncl e Ross, down in Florida today.

| am blessed with an incredible court famly in the
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District of Connecticut, which we believe to be the ol dest
operating federal court in the country. M phenonenal
career clerk, Samantha; ny termclerk, Annie; and ny
courtroom deputy, Andrew, make everything work. And I
especially want to acknowl edge ny fell ow nagi strate judg s
who serve our court and our country with such skill and
dedi cati on.

And finally, nmy friends fromevery stage of ny life
from New Haven, from New South, fromthe district, from
Edgewood School to |aw school, who have becone like famly
to me so nuch so that their kids call nme auntie, and | |ove
themIli ke ny own.

So, | appreciate the pportunity to speak to you
t oday.

[ The prepared statenment of Ms. Merriam appears in the
appendi x. ]

/ COW TTEE | NSERT

Senat or Coons. Thank you, Your Honor. Judge Pan.
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1 TESTI MONY OF FLORENCE Y. PAN, TO BE UNI TED STATES DI STRI CT
2 JUDGE FOR THE DI STRI CT OF COLUMBI A

3

4 Ms. Pan. Thank you, Senator Coons. | want to thank
5 Chairman Durbin and Ranki ng Menber G assley for the

6 opportunity to appear at this hearing today. | want to

7 thank President Biden for the trenendous honor of this

8 nomnation. And Congresswonman El eanor Holms Norton for

9 recommending ne to the President. | also want to thank

10 Chairman Durbin for his kind introduction today.

11 | amthe daughter of immgrants from China. M

12 parents, Wi Ching and Felicia cane to the United States in
13 1961 to pursue graduate degrees in New York City. They

14 chose to remain here because they recogni zed that this

15 country offered the best opportunities for their children,
16 ny sister Qoria and ne.

17 Both of ny parents becane Anerican citizens. After
18 naturalization cerenonies, each of themtook an oath of

19 allegiance before a United States district judge. Wen

20 th y took those oaths, they never inagined that one of

21 their children m ght one day be nom nated to assune a

22 position of such trust and responsibility. | think it's
23 fair to say that ny presence before this commttee is a

24 fulfillment of the hopes and dreans that ny parents held
25 when they chose to nmake their lives here in the United
Trustpoint.One Alderson. wwmé:ggﬁrﬁ)ggrtﬂgcom 8&%5257257'38
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St at es.

My parents can't be here today, but they're watching
t hese proceedings fromtheir hone in Virginia with ny
sister, Goria. | want to thank themfor the sacrifices
and the choices that they nmade which allowed ne to becom
the person that | amtoday.

Wth me in the hearing roomare ny wonderful husband,
Max Stier; our son, Zachary, who's 16, and probably wll be
asking all the nenbers of the commttee for their
aut ographs after this hearing.

[ Laughter. ]

Ms. Pan. Also, |'mpleased to have with ne, ny
brot her-in-law, John Neuff r. M/ younger son, Noah, who is
15, can't be here today because he's in Sewanee, Tennessee,
at the Sewanee Sunmer Misic Festival.

| also want to acknow edge and thank other famly
menbers who are supporting me fromafar. M cousins, Pearl
Wng, Sanchez Chi, Stephanie Chi, and Debbie Wn are
watching fromthe great state of New Jersey, which is where
I grew up. And ny in-laws, Serena Stier and Steven Burton,

re watching fromthe great state of |owa.

Thank you, and | | ook forward to answering any
questions fromthe commttee.

[ The prepared statenment of Ms. Pan appears in the

appendi x. ]
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1 / COWM TTEE | NSERT
2 Senator Coons. Thank you, Your Honor. Judge

3 WIlliams.
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TESTI MONY OF KAREN McGLASHAN W LLI AM5, TO BE UNI TED STATES

DI STRI CT JUDGE FOR THE DI STRI CT OF NEW JERSEY

Ms. WIlians. Good norning. Thank you, Chairman
Dur bi n, Ranking Menber Grassley, and -- I'msorry. Senator
Coons for holding this hearing today and t he honor of
appearing before this body.

Senat or Booker, | believe our ancestor are indeed
smling down on us this norning. Senator Menendez, thank
you for your ever so kind words.

| have many thanks -- many to thank for the journey
that finds ne here today. M village is strong, and the
list is long, but I wll b quick.

My famly here with ne. Jim ny husband of 32 years,
thank you for all that y u do and all that you have done.
Qur daughter, Danielle, who works in el enentary educati on.
Qur son, Justin, who works with Hope Scholars. M nother,
MIllicent Tate, who transitioned fromthis life in 2004,
was the strongest, nost resilient woman | have ever known,
and the first person to tell ne that | was enough. And she
showed nme and prepared ne for the grind. M/ dad, Nornman
Tate, who is here with ne. The man brave enough to marry a
di vorced not her of four, thank you for lighting a new path
for all of us.

Eton Carver Wite, also known as Uncle Jimy, and his
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1 famly. Uncle Jimmy, thank you for your service to this

2 country and our famly. M siblings, Mchelle, D ane,

3 Patrick, and Julian, their spouses, and ny nieces and

4 nephews. To the Lewis family and all of those born

5 Md ashan, all of the cousins who started out on West

6 Street in Jamaica, cane through Brooklyn, and | anded al

7 over this country. To ny in-laws, Jackie, Bonnie, Judy,

8 Andre, Cathy, little Jinmy. M sis, Lisa, nd her famly.
9 To the sisterhood -- ny sisterhood, known as Al pha

10 Kappa Al pha Sorority, Incorporated, for its service to al

11 mankind and instilling that purpose in nme. David Jasinsk
12 for allowng nme the roomto devel op as an attorney.

13 Finally, the District of NwJersey, ny federal famly. M
14  court famly, ny courthouse famly, ny chanber staff,

15 Nicole, Tiana, and Cara.

16 Shout -out to Canden. Shout-out to the seven

17  sout hernnost counties of New Jersey, especially Atlantic

18 County, where | put down ny first |egal roots.

19 My village is strong. M list is long. | appreciate
20 th patience of this body for allowing ne this tine.

21 [ The prepared statenent of Ms. WIlians appears in the
22  appendi x.]

23 / COW TTEE | NSERT

24 Senat or Coons. Thank you. And finally, M. O sen.

25
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TESTI MONY OF MATTHEW G OLSEN, TO BE AN ASSI STANT ATTORNEY

GENERAL, NATI ONAL SECURI TY DI VI SI ON

M. dsen. Thank you. Thank you, Senator Coons and
menbers of the committee. | am so honored to appear bef re
you today as the nom nee to be the assistant attorney
general for National Security. | amgrateful to the
President for his confidence in nomnating e for this
position. And | would also like to thank Senator Cardin
and Senator Van Hollen for those very kind introductions.

| amjoined here today by ny famly: ny wife, Fern; ny
three children, Elizabeth, Nate, and WII. | would not be
here without their |ove and support.

I would also just like to take a nonent to renenber ny
parents, Myrna and Van. | was born in North Dakota. |
noved here as a young kid because ny dad got a job with a
menber of the House of Representatives from North Dakot a.
W were going to nove back to North Dakota in two years,
and we ended up staying here for ny entire life. M nom
was a school nurse. Public service was the -- is the nost
noble calling in nmy famly.

Congress established the National Security Division
after 9/11 and charged it wth carrying out the Departnent
of Justice's nost inportant priority, and that is to

protect the nation fromterrorismand other threats to our
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1 national security by pursuing justice through law. The

2 threats we face today are diverse and conplex. And the

3 National Security Dvision plays a vital role in protecting
4 the nation.

5 | believe that our greatest strength in defending the
6 nation cones fromour career public servants. They are

7 dedicated to securing our country with fidelity to our

8 foundi ng val ues.

9 And if confirmed, it would be ny absol ute honor to

10 lead and support the extraordi nary workforce of the

11  National Security Division. W wll onfront donestic and
12 international terrorism W wll counter threats to our

13 cyberinfrastructure. W wll protect our nation from

14  espionage and foreign adversaries. And we will work to

15 foster trust of the work of the intelligence community.

16 | believe that ny experience has prepared ne to take
17 on this critical responsibility. | began ny career in the
18 Departnent of Justice in the Cvil R ghts Division as a

19 trial attorney. As an assistant United States Attorney, as
20 a federal prosecutor in Washington, D.C., for over a

21 decade, | prosecuted crines at the state and the federal

22 level. Those included nurders, hom cides, conplex

23 conspiracies, and public corruption cases.

24 | |earned to pursue justice based on the evidence and
25 based on the law. And | learned to protect both the public
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1 safety and the rights of the accused and all Americans

2 under our Constitution.

3 The terrorist attacks on Septenber 11, changed the

4 course of ny career. It led ne to shift ny focus to

5 national security. | first worked at the FBlI as speci al

6 counsel to Director Mueller, helping to support the

7 transformation of the FBI after 9/11.

8 In 2006, | returned to Main Justice to help establish
9 the new National Security Division. | was responsible for
10 overseeing the Departnent's intelligence work, including
11  the inplenentation of Congress's |andmark changes to the
12 Foreign Intelligence Surveillance Act. | was the genera
13 counsel of the National Security Agency, and from 2011 to
14 2014, | served as the director of the National

15 Counterterrorism Center, which Congress established to

16 unify and coordi nate our counterterrorismefforts.

17 At every stage of ny career, | have been guided by the
18 values of the Departnment of Justice, devotion to the

19 Constitution, to the search for the truth and to the

20 pursuit of equal justice under the |aw.

21 If I amconfirnmed, | will followthe facts and | w |l
22 followthe law. And | will work relentlessly to advance
23 the security of the nation.

24 | ook forward to answering your questions. Thank

25  you.
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1 [ The prepared statenment of M. O sen appears in the

2  appendi x.]

3 / COW TTEE | NSERT

4 Senator Coons. Thank you. Thank you to all of our

5 five wtnesses of this panel for your opening statenents

6 W're now going to proceed to five-mnute rounds of

7 questioning. As you all know, the Senate is currently in

8 the mddle of a vote series, thus senators ill conme in and
9 out, and | presune that the chairman will return, and |

10 wll go for a second vote.

11 But let ne begin. |If I could, M dsen, fromyour

12 opening statenent, it's clear you' re no stranger to the

13 critical work of the National Security Division. [|'d be

14 interested in having you just elaborate a little bit on the
15 tinme you spent working there previously. And can you

16 explain the critical role that office plays in supporting
17  our national security? And then, just el aborate a little
18 bit nore on your service, working for the U S Attorney's
19 Ofice in the Bush adm nistration, and how t hat experience
20 pr pared you for your service in the subsequent Ghana

21 dm ni stration.

22 M. Osen. Yes. Yes. Absolutely. And thank you,

23 Senator. | -- you know, | was there at the very begi nning
24 of the National Security Division. | was there at the very
25 Dbeginning of the National Security D vision.
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1 It was established by Congress because of a

2 recognition that the Departnent of Justice's various

3 el enments that worked on national security, whether that's
4 the Foreign Intelligence Surveillance Act, or

5 counterterrorism or counterespi onage, were not

6 sufficiently unified. The decision was nade to create the
7 first newdivision in several decades, the National

8 Security Division, which |ike a nunber of o her parts of

9 the governnent, were refornmed in response to the attacks of
10 9/11.

11 In my judgnent, the division has been an unqualified
12 success. Bringing together intelligence professionals,

13 attorneys who work on applications to the FISA court, along
14 with the prosecutors who handl e and oversee

15 counterterrori smcases and counterespi onage cases, and

16 really been part of the broader national security

17 reformation followi ng the attacks of 9/11.

18 But | should add that it's continued to evolve since |
19 left a decade ago. | left in 2009, and it has changed to
20 ev lve to neet the threats we face today, whether those

21 threats are fromcyber actors, fromthose that woul d seek
22 to steal our intellectual property. It has continued to
23 grow and evolve as the threats that we face have grown and
24  evolved. And again, to continue to represent the

25 intelligence conmmunity very effectively.
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1 Senator Coons. Thank you, M. O sen. | think based

2 on your broad and deep service and experience, we're |ucky
3 to have you nom nated to continue your public service in

4 this role.

5 Ms. Wllians, if | mght -- Judge WIllianms. Forgiv

6 nme. You' ve served as a mmgistrate judge, | think, for a

7 dozen years. How has that role and experience prepared you
8 for an Article Ill judgeship? And what asp cts of that new
9 role for which you ve been nom nated are you nost excited
10 about, if confirnmed?

11 Ms. WIlians. So, thank you, Senator. For the past
12 12 years, | have served the District of New Jersey as a

13 magistrate judge, and I am|lucky to be in the District of
14  New Jersey, which has delegated quite a bit of authority to
15 magistrate judges in our district. And so, nost of my work
16 is managi ng cases and preparing themfor disposition by the
17 Article Il judges.

18 And so, how ny work as a nagi strate judge has prepared
19 nme is to understand the process of judging, and justice,

20 and to ensure that everyone who appears before ne as a

21 pmagistrate judge or, if confirmed, as a district court

22 judge, is privy to a fair, inpartial process.

23 Senat or Coons. Thank you, Your Honor. Judge Pan,

24 during your tenure as a magistrate judge, if | understand
25 correctly, you' ve presided over nore than 650 trials. That
Trustpoint.One Alderson. Wwévg;ggﬁ&gg:t% r;fcom 8&%5257257'38
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1 is an astonishing body of work. You've spent your entire

2 career in public service. President Cbama noted your

3 unwavering commtnent to justice and integrity upon your

4 initial nomnation. | just would be interested in how your
5 experience as a magi strate judge, and your |ong public

6 service dedication will informyour service in the federal
7 judiciary as an Article 11l judge, should you be confirned?
8 Ms. Pan. Thank you, Senator Coons, fo that question.
9 For the last 12 years, |'ve served as a judge on the

10 District of Colunbia Superior Court, the |ocal court of

11  general jurisdiction in the District f Colunbia. And |'ve
12 served in the Ctimnal Dvision, the Cvil D vision, and

13 the Famly Court. Before hat, | was an assistant United
14 States Attorney for 10 years.

15 And so, | have devo ed the last 22 years to serving

16 the citizens and residents of the District of Col unbia.

17 Senator Coons. It didn't seemthat long at the tine,
18 but when you say it, it seens like a long tine, doesn't it?
19 Ms. Pan. Yes. Well, it's been an honor and a

20 privilege. And | would be honored to continue ny service
21 to this sane conmunity in this new capacity as an Article
22 111 judge to consider issues of Constitutional and federal
23 inportance, and to continue ny service in that regard.

24 Senator Coons. Thank you very nmuch. M five m nutes
25 are up. Senator Cotton.
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1 Senator Cotton. Thank you, M. Acting Chairnan.

2 Congratulations to you all. M. dsen, | renenber when you
3 used to cone brief Congress as the Director of NCTC, and |
4 always found you to be a sober, reasonable, national

5 security professional. | guess when Joe Biden nom nated

6 you to this position, |I thought it was one of his better

7 choi ces.

8 But then, | started | ooking at what yo 've been up to
9 for the last four years, and | have questions about which
10 Matt O sen we're getting. In 2017, you wote an op-ed,

11 entitled, "The Electoral College, a National Security

12 Threat." | want to repeat that "The Electoral College is
13 a National Security Threat " Do you believe that -- still
14 believe that the Electoral College is a national security
15 threat?

16 M. d sen Senator, |let ne begin by thanking you for
17  your initial comrents about ny tinme as the National

18 CounterterrorismCenter Director. And | spent a better

19 part of ny career as a governnent public servant,

20 pr tecting the country.

21 | left the government in 2014 and entered the private
22 sector. | wanted to stay -- remain engaged on the issues
23 that | thought were inportant. And as a private citizen,
24  of course, | expressed sone views, including that article
25 you're referring to, in a way that I wouldn't and haven't
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expressed as a public -- as a public or government servant.

That view, yes. There are aspects, in context, if |
may explain. There are aspects of the way in which the
El ectoral College allowed -- or could allow nefarious cyber
actors to pinpoint their efforts to influence an el ection.
There are ways in which the El ectoral College nmakes us nore
vul nerabl e to nefarious, particularly nation-state cyber
actors to influence elections. And that's -

Senator Cotton. That's what | --

M. Osen. -- what | was seeking to highlight.

Senator Cotton. |'msorry Qur time --

M. Osen. No. O course

Senator Cotton. Qur inme is very |[imted here. So,
you still think the Electoral College is a national
security threat?

M. d sen | stand by the content of the article that
| wote.

Senator Cotton. Ckay.

M. dsen. Yes.

Senator Cotton. Should the Departnent of Justice ever
bring a lawsuit to try to force states to, say, adopt the
Nati onal Popul ar Voter Conpact?

M. Odsen. Senator, |I'mnot famliar wth any --

Senator Cotton. Right.

M. Odsen. -- statutory provisions or proposals al ong
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1 those |ines.

2 Senator Cotton. Last year, in the mddle of riots

3 that caused billions of dollars of damage, and had nurders
4 spiking at rates not seen in a generation, you descri bed

5 the situation as "nostly peaceful protests.”™ Do you think
6 the rioting we saw | ast year was nostly peaceful protests?
7 M. Adsen. | think that -- |I'mnot sure exactly the
8 conmment you're referring to. But | --

9 Senator Cotton. You signed a public letter |ast June
10 saying that.

11 Ms. Asen. Yeah. | will say this, Senator. |[If | am
12 confirnmed and have the opportunity to | ead the Nationa

13 Security Division, the thr at that we face fromthe types
14 of violence that we've seen in the past several years,

15 particularly any type of donestic terrorism | would be

16 responsible for enforcing our |aws and enforcing those

17 laws, regardless of ideology, and enforcing themfairly and
18 inpartially. And that would be ny pl edge.

19 Senator Cotton. You once wote that, "ISIS supports
20 Donald Trunmp." Do you think that 1SI'S supported Donal d
21 Trunp?
22 M. Osen. | appreciate again, Senator, the content -
23 - the article you're referring to, again -- |1 -- as a
24 private citizen, | tried to stay engaged on the nati onal
25 security issues that | had worked on. And | wll answer
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your question directly.

The article | wote was based on statenents that | had
seen that | was very concerned about from a propaganda
standpoint. In 2016, when | wote that article, 1SS had
risen and was using its propaganda nmachine to influence
people in the United States, and they were using the
| anguage, the words, of then Candi date Donald Trunp to
advance their propaganda machi ne. And so, was referring
to their exact words in nmaking that statenent.

And | stand by the article. | was concerned about the
ways in which ISIS was using that -- hose comments to
recruit and nobilize people in the United States.

Senator Cotton. If i 's true that I1SI'S supported
Donal d Trunp, do you think Abu Bakr al-Baghdadi thinks he
made a bad bet?

M. d sen | mvery supportive of the nature in which
we prosecuted -- and the way the Trunp adm ni stration took

the fight to ISIS over the past several years.

Senator Cotton. Ckay. So, M. dsen, I'll just say
again, | had a lot of respect for the nedals, in what we
saw as the NCTC director. But | feel l|ike sonething has

changed here just in the last four years. To review what
we' ve covered today, you've said | SIS supports Donal d
Trunp. You referred to rioting |ast sumer as nostly

peaceful protests. You' ve said the Electoral College is a
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national security threat.

It's one thing to | eave the governnent and comment on
public affairs, and be partisan, to give noney to
candi dates of your choice and to canpaign for them But |
feel |ike sonething about Donald Trunp's presidency in the
| ast four years sent you a little bit around the bend. So
It makes nme wonder which Matt O sen we're going to be
getting at the Departnent of Justice.

My tinme's expired.

Senat or Coons. Thank you, Senator Cotton. Senator

Bl umrent hal
Senator Blumenthal. Thanks M  Chairnman. You know,
| want to put in the record, first of all, aletter from

nore than 20 fornmer prosecutors in Connecticut, including 3
of my successors, nmaybe nore, as U S. Attorney Derick
Dail ey, Chris Crow ey, and Stan Twardy. All of them anong
t he nost distinguished | awers, but also former prosecutors
i n Connecticut. A rather extraordinary letter, attesting
to the integrity and intellect of Judge Merriam |If
th re s no objection, | ask that it be put in the record,
M. Chair.

Senat or Coons. W thout objection.

[ The informati on appears in the appendi x:]

/ COW TTEE | NSERT

Senator Blunenthal. Thank you. The reason | focus on
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1 this letter is, Judge, because your career has been on the
2 other side of the courtroomfromthem And all the nenbers
3 of this panel who have been in the trenches of litigation,
4 particularly in the crimnal area, know how heated and

5 contentious it can sonetines be. So to have this kind of

6 extraordinary vote of confidence in your integrity and

7 credibility, | think, says far nore than | could about the

8 qualifications that you bring to this posit on.

9 And there are a Il ot of things going on here today here
10 in the Capitol. The president's going to visit. W have
11 potentially an infrastructure agreenent. But for all of us
12 in Connecticut, your appearance here is one of the nore
13 consequential events of th day and of this year because
14 you will serve on the bench for decades, God willing.
15 You may wel |l hear cases of students who are now in |aw
16 school. And every one of you who will serve on the bench
17 are the voice and face of justice to everyday Anericans.
18 Mbost litigants sinply don't have the wherewithal, or the
19 tinme, or resources to appeal to the Second G rcuit Court of
20 Appeal s And for them the decisions in the district court
21 re justice in Aneri ca.
22 So this position is so profoundly inportant to our
23 nation. And to have soneone who, as has been stated by
24  those lawers | nentioned, has, quote, "brought an
25 evenhanded and accessi bl e approach to the federal bench,"”
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1 end quote, and "applied the law fairly and properly,

2 wthout regard to personal preference,” end quote, is an

3 extraordinary gift to the people of Connecticut and our

4  country.

5 Maybe, if you don't mnd, could you tell me a littl

6 bit about how your experience as a federal defender has

7 informed your work as a magi strate judge, and the approach
8 that you will take on the United States Dis rict Court

9 Bench?

10 Ms. Merriam Thank you, Senator, for those very kind
11 words. Connecticut has the great ben fit of being a fairly
12 small federal court. And it is collegial, and people know
13 each other, and they respect each other. And | felt that
14 as a defender. | felt that as a lawclerk. | felt it in
15 private practice. And | feel it now, as a magi strate

16  judge.

17 And in the 18 nonths in which | was appointed as a

18 nmmgistrate judge, two others were appointed in close

19 succession: one a career prosecutor and one a career civil
20 Ii igator. And over the past four and a half years, al nost
21 five years, the three of us have worked as nmagi strate
22 judges together, asked for each other's advice, shared our
23 | deas for howto better the system and to better the
24  experience of people that cone in front of us. Because as
25 magistrate judges, we are the first person a |itigant
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usually sees. And |likew se for a public defender, you're
the first person a defendant turns to when they are caught
up in a systemthat can be very scary.

But at the end of the day, | think nmy experience there
hel ped nme to see all sides of the systemand to understand
t hat when people cone to court, it's because sonet hing has
gone terribly wong, and we need to hel p them get through
that crisis wth respect.

Senator Blunenthal. Thank you. M O sen, you and |
spoke about the 9/11 famlies when we had an opportunity to
talk privately. And | enphasized to you ny concern about
t he governnment, in effect, wthhol ding evidence and
i nformation that they need to pursue their case against the
governnent of Saudi Arabia. And | think the failure to
provi de that evidence and information is absolutely
unconsci onabl e from what | know.

| have purposely rejected opportunities to | ook at the
classified information, because | want to talk as publicly
as | can about what | do know wi thout any threat or hint
that I'mviolating the rules of classification. But |
t hi nk the American peopl e deserve an explanation as to why
our government is, in effect, wthhol ding or concealing
evi dence that would aid the 9/11 famlies in pursuing
justice against the governnent of Saudi Arabia, which may

wel | have aided and abetted the attackers on 9/11 that
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1 caused the deaths of their |oved ones.

2 And | have witten, along with ny coll eagues, Senators
3 G llibrand and Menendez, to the Attorney General Merrick

4 Garland and Director Way as recently as two weeks ago.

5 Over the past couple of years, |'ve sent several letters

6 wth different groups of colleagues on and off this

7 commttee concerning the departnent's and the FBI's

8 invocation of the state secrets privilege, till wthout

9 any explanation.

10 | asked Director Way about this issue in 2019, and
11 |'ve asked Attorney General Garland and Hel ai ne Geenfeld
12 about it earlier this year. The admnistration, so far,
13 has provided no explanation or the evidence that the 9/11
14 famlies are seeking.

15 We are approaching he 20th anniversary of that

16 insidious, unspeakable act of horror, an attack on our

17 nation. And the Anmerican people deserve to know, 20 years
18 later, why that information still needs to be w thheld.

19 You and | talked about it. | know you're not in the
20 job right now, but I would Iike a commtnent from you that
21 you will reviewthis matter, and you'll consi der whether
22 the privilege has been properly invoked and provide an

23 explanation to the Anerican people.

24 M. dsen. Senator, thank you. And thank you for the

25 opportunity to discuss this issue with you. As |

www.trustpoint.one 800.FOR.DEPO

Trustpoint.One  Alderson. www.al dersonreporting.com (800.367.3376)

Document ID: 0.7.1891.6362-000001


www.aldersonreporting.com
www.trustpoint.one

119

1 mentioned, | amin this work of national security because

2 of 9/11, and you have ny commtnent that, if confirned, I

3 wll work with the Attorney CGeneral to review this natter

4 closely.

5 Senator Blunenthal. Thank you. And by the way, on

6 the Electoral College, | agree with you. Thank you.

7 Chai rman Durbin. [Presiding.] Senator G assley.

8 Senator Grassley. M. Cobb, as a |aw tudent in 2004,
9 you wote an article on federal statutes and regul ati ons.
10  You argued that social history should be used in statutory
11 interpretation, a position that led y u to criticize a

12 dissent by Justice Thomas. |In criticizing Justice Thonas,
13 you wote about, quote, "the utility of |ooking at the

14 social and legislative histories in tandemto garner a

15 conpl et e understandi ng of both the purpose and t he neani ng
16 of the legislation," end of quote. Do you think that the
17 words in a st tute can change neani ng based on soci al

18 events?

19 Ms. Cobb. No, Senator. And if | could just put that
20 in context? | believe you're referring to an article |

21 wrote when | was maybe 23 or 24 years old. | had never had
22 a client before, never been in court.

23 My role as a judge is obviously different than ny

24 academ c pursuits when | was in ny 20s. | believe that you
25 start with the text. | have never used --
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1 Senator Grassley. | think you' ve answered ny

2 question.

3 Ms. Cobb. Thank you.

4 Senator Grassley. You bet. And | thank you for up
5 front saying, no. Second, do you agree with Justice

6 Kavanaugh that courts should phase out the statutory term
7 "alien" in favor of "noncitizen" because of the perceived

8 social history of those terns?

9 Ms. Cobb. | don't have a position on that, Senator.
10 | have not considered that.
11 Senator Gassley. |In January of this year, you were a

12 panelist for the Metropolitan and Washi ngt on Enpl oynent
13 Lawyer Association. You spoke at a webinar entitl ed,

14 quote, "Litigating Race Discrimnation and Enpl oynent in
15 the BLM Era.” M unders anding -- that's the end of the
16 quote. M understanding is that you tal ked about both
17 racial discrimnation and sexual harassnent.

18 WI 1l you please explain for us how litigation has
19 inpacted or changed by the Black Lives Matter era? 1In
20 other words, | wouldn't think that that novenment woul d
21 change anything fromwhat it would be previous to that.
22 But I'll wait for your opinion.

23 Ms. Cobb. Senator, yes. | didn't choose that title,

24 and | don't know that it actually captured what was

25 discussed at that informal |uncheon discussion. | think a
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1 better title, if I were choosing it, would be, "Litigating
2 Cases or Current Considerations for Litigating Cases."

3 | think that there is a |lot nore discussion about

4 race. And whether you want to attribute that to the Bl ack
5 Lives Matter novenent or anything else, | think people are
6 noreintune toit.

7 And there are certain considerations as litigators.

8 For exanple, one thing that cane up that | ecall fromthat
9 informal discussion was just tal king about voir dire. You
10 have jurors that have, you know, exposure to what they're
11 seeing on the news, and may have opinions that litigants

12 need to flesh out to make sure that we're getting fair and
13 inpartial jurors. So, | think a better title would be,

14  "Current Considerations for Litigating Race D scrimnation
15 and Sexual Harassnent Cases."

16 Senator Grassley. Okay. M. O sen, as the head of

17 the National Security Division, you will supervise the

18 counterterrorismsection. |'mdeeply concerned, given

19 recent events, that the current adm nistration does not

20 take an evenhanded approach to donestic terrorism For

21 exanple, we know that the FBI is currently investigating

22 500 donestic terrorismcases of primarily anarchi st

23 extrem sts that were open during the 2020 riots. These

24  cases constitute 25 percent of the FBlI's current donestic
25 terrorisminvestigations, yet they are not nentioned in the
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1 admnistration's donestic terrorism strategy.

2 Two questions. WIIl you conmt to pursuing |left-w ng
3 donestic terrorismcases in addition to right-wi ng ones?

4 M. dsen. Thank you, Senator G assley. And

5 absolutely. | wll pursue all acts of violence, all acts

6 of donestic terrorism regardless of ideology. That's the
7 commtnent that | make. That's the comm tnent the attorney
8 general has nade.

9 Senator Grassley. Specifically, how do you plan to

10 ensure that your division is prosecuting |left-w ng donestic
11 terrorismcases at the sane rate and pace as right-w ng

12 cases?

13 M. Osen. Senator, | was a prosecutor here in

14 Washi ngton, D.C., for 10 years. | worked as a career

15 public servant on national security matters for another

16 decade. M entire career has been based on follow ng the
17 facts and following the law, applying the law to those

18 facts.

19 If I"'mconfirmed, in the National Security D vision,
20 that's exactly what | will do. | will followthe facts,

21 investigate every case that falls within ny purview w t hout
22 regard to ideol ogy.

23 Senator Grassley. M last question is to Judge

24  Merriam At your investiture, Judge Al vin Thonpson said,
25 quote, "I believe that in both her professional life and
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1 her personal life, she lives out the ideals of justice and
2 fairness expressed by John Rawls in a publication, A Theory
3 of Justice." What does A Theory of Justice nean to you?

4 Ms. Merriam Thank you, Senator Grassley. I|I'mafraid
5 | have not read it, and I'mnot famliar wth what Judge

6 Thonpson was referring to.

7 Senator Grassley. As a magistrate judge, how does the
8 concept of justice as fairness affect your job, if at all?
9 Ms. Merriam Every day, Senator. Every day, it is ny
10 job to nmake sure that every party that comes in front of ne
11 is treated conpletely fairly.

12 Senator Grassley. Do you think an effort to achieve
13 justice fromRawls -- well | guess you can't comment on

14 that. So |I won't ask that question.

15 Ms. Merriam  Thank you, Senator.

16 Chairman Durbin. 1'1l get you a copy of that book,

17 Senator. This is a transition period. W're going live,
18 as they say, except a couple of the senators are in a

19 renote virtual situation. W're going to see if they're
20 tuned in.

21 Senat or Kl obuchar. Thank you.

22 Chairman Durbin. Fromthe great state of M nnesot a,
23  Senat or Kl obuchar.

24 Senat or Kl obuchar. Thank you. | am-- I'mnot in an
25 undi scl osed position here. | amin the Capitol, but thank
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1 you very nuch, Chairman Durbin. And thank you to our pane
2 of witnesses, and | should say nom nees.

3 | want to wel cone you, Judge Pan, especially back to

4 the Senate with another opportunity to be considered. |

5 know you got out of the commttee by voice vote last tim

6 back in 2016, and then sadly wasn't considered by the ful

7  Senate.

8 But in the years since you appeared be ore the

9 conmmttee, you have continued to serve as a judge on the

10 D.C. Superior Court. Could you talk a little bit about the
11 last question from Senator G assley? How do you ensure

12 that those who appear before you believe that the court can
13 reach a fair and just decision?

14 I think it's very inportant right now for judges to

15 think about this because over the last four years, we had
16 sone politicization fromthe Wiite House of the judiciary.
17 And to ne, tht all citizens feel that judges can be fair
18 in their decision-making process is really inportant.

19 Ms. Pan. Thank you, Senator Kl obuchar. As a judge on
20 th D.C Superior Court for the past 12 years, | have tried
21 every day to nake sure that every litigant, every party,
22 every witness, everyone that cones into my courtroom
23 receives fair treatnent, open-m nded deci si on-nmaki ng, and
24  pronpt decision-making fromthe court. | think that that's
25 what they're entitled to fromour systemof justice. And
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1 1'mdeeply commtted to ensuring that everyone who enters

2 ny courtroomreceives the highest quality of justice and

3 fair treatnent. And we've received training fromny court
4 to nmake sure that this happens. And | try to do it every

5 day. Thank you.

6 Senator Kl obuchar. Well, thank you. And at a tine

7 where we've seen this horrific violence against the Asian

8 American comunity, it's critical that our nstitutions

9 reflect the diversity of our country. And if confirned,

10 you would actually be -- | was surprised by this, the first
11 Asian Anmerican woman to serve on the District Court for the
12 District of Colunmbia. Can you take a nonent to tell us

13 what that would nean to yo personally, to your famly, and
14 to the community?

15 Ms. Pan. Thank you, Senator Kl obuchar. | think

16 diversity on the bench is inportant because it contributes
17 and pronotes confidence in our judiciary for the comunity
18 to see that the judiciary actually reflects the nenbership
19 of the conmunity as well. | also think it perforns an

20 inportant role nodel function for nmenbers of the bar who

21 re people of color, or fromgroups that are not

22 traditionally, or haven't been nom nated to the bench in

23 large nunbers. And so | think that that is inportant.

24 "' m deeply honored to be honored -- to be nom nated by
25 the president. | was the first Asian Pacific American
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1 judge in the District of Colunbia. And it would be a

2 trenendous honor to become the first female Asian Pacific
3 Anerican judge on the United States District Court in this
4 jurisdiction.

5 Senat or Kl obuchar. Very good. Thank you very nuch

6 M. dsen, | enjoyed our discussion, and | want to wel cone
7 you as an honorary M nnesotan since you were born in Fargo.
8 But you've spent summers in our great state in Detroit

9 Lakes.

10 You spent nore than two decades in government service
11  and national security, in nunerous |eadership roles under
12 both President Bush and Obama. How has your experience in
13 national security fromacr ss governnent, and having served
14  presidents of both parties, prepared you for your role?

15 And then, if you could j st coment a little bit about what
16 we tal ked about the other day, the cybersecurity and

17 elections? So thank you.

18 M. dsen. Thank you very nuch for that, Senator

19 Kl obuchar. | came up on working in national security
20 during a tinme when the Bush adm nistration was in office.
21 And in fact, sone of the nbst consequential work | did, in
22 ny own view, on national security took place during the
23 Bush adm nistration.
24 The transformation of the FBlI, the passage of the
25 | andmark changes to the Foreign Intelligence Surveillance
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1 Act. These were priorities of the Bush adm nistration.

2 | stayed on as a career national security official

3 into the Ghama adm nistration. And | think one of the

4 enduring | essons of that experience was that national

5 security really transcends political or partisan

6 considerations. And that's true, not just in ny own

7 experience, it is absolutely true of the people that I

8 worked with, whether they were in the intelligence

9 community or at the Justice Departnent. That people who
10 worked on national security cared about protecting the

11 country. They were not influenced, and they refuse to be
12 influenced by political or partisan concerns.

13 That would be the way | would proceed if | am

14 fortunate enough to be confirned, is to continue to | ead
15 the National Security Division according to that ideal of
16 nonpartisan a-political commtnent to national security.
17 And that's wh t | learned fromthat experience.

18 On the second part of your question, Senator, you

19 know, cybersecurity has been an issue for a nunber of

20 years. But it has really taken prom nence in the past

21 several years as a national security threat. And | would
22 be conmitted to continuing the great work that the Nationa
23 Security D vision has done in prosecuting cybercrimnals,
24  people who are engaged in nefarious cyber activity that

25 threatens our national security, particularly our critical
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1 infrastructure. There are nation-states, particularly the
2 Chinese -- or China, that is involved in stealing our

3 intellectual property, carrying out espionage through

4  cyber.

5 And the National Security Division plays a critical

6 role in countering that activity. And that's sonething I

7 think that's going to continue to be a priority going

8 forward, and | |ook forward to, if confirnme being able to
9 work on that further.

10 Senat or Kl obuchar. Thank you. Thank you to all the
11  nom nees.

12 Chai rman Durbin. Thank you Senator Klobuchar. |Is

13  Senator GOssoff with us?

14 Senator Gssoff. Yes, | am Thank you, M. Chairnman.
15 Chai rman Durbin. Take it away.

16 Senat or Ossoff Thank you. And congratulations to

17 these nom nees on your nomnations. M. Osen, ny first

18 question is for you, please. Despite serious problens

19 docunented in the FI SA application process by the

20 Departnent of Justice Inspector CGeneral, anong others, the
21 Foreign Intelligence Surveillance Court approved el ectronic
22 collection activity in response to all 459 of the fina

23 filed governnent applications requesting such authority in
24 2020.

25 G ven the deficiencies that have been identified by
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1 DQJ's Inspector General in the FISA application process,

2 are you open to and will you work with this commttee to

3 develop possible legislative fixes to ensure the integrity
4 of the process?

5 Ms. O sen. Senator, the answer -- direct answer to

6 your question is yes. | look forward to working with this
7 commttee in continuing to inprove the Foreign Intelligence
8 Surveillance Act and its inplenentation.

9 If I may just say, it is a landmark law. It has

10 provided as a tool, indispensable intelligence to our -- to
11  protect our country. At the sane tim | was very

12 concerned by the findings of the inspector general inits
13 recent report on the deficiency in the way that the | aw has
14  been inplenented. And | am absolutely committed. It would
15 Dbe, in fact, a priority, if I"mconfirnmed, to continue to
16 work to address those deficiencies and to inprove the

17  process because the trust of the American peopl e depends on
18 their confidence in the way that law is inplenented.

19 Senator Ossoff. And you acknow edge that the renedy
20 to those docunented flaws may include |egislative fixes.

21 And you're willing to engage, in good faith, with this

22 commttee to consider such fixes?

23 M. Odsen. Yes. O course. Wrking with the rest of
24  the Justice Departnment and the intelligence community with
25 this commttee and Congress to inplenent those changes.
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1 1've done that in the past, and | would do so agai n.

2 Senator Gssoff. Thank you, M. Osen. And in your

3 position, you wll have responsibility for review ng al

4 applications for surveillance under FISA, is that correct?
5 M. Osen. Yes.

6 Senator Ossoff. Based on the departnent's discl osed

7 FISA statistics for 2020, you personally would need to

8 review and fact check at | east one 25-page ocunent every

9 day in order to personally render such oversight. Can you
10 pl ease describe the process that you anticipate you woul d
11 inplenment by which you woul d assess the accuracy of facts
12 stated in applications to the Foreign Intelligence

13  Surveillance Court?

14 M. dsen. Yes, of course. And -- Senator, the

15 National Security Divisi n includes, when | was |ast there,
16 approximately 100 attorneys who are responsible for

17 appearing before the FI SA Court, representing the

18 governnment before the FI SA Court, and working with the

19 intelligence community, particularly the FBI, to review

20 th se applications. Utimately, they go to a senior

21 official, whether the attorney general, the deputy attorney
22 general, or if I"'mconfirnmed, me in the role as the

23 assistant attorney general, for final signature.

24 The crucial point here, of course, is that the process
25 needs to be sufficiently robust so that facts are checked
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and docunents are reviewed by agents at the FBI, for
exanpl e, who submt these applications, by |lawers at the
FBI, by |lawers at the Departnent of Justice, by the

I ndi vi dual s who support the judges. So there's a multi-

| ayered process to check the facts and to ascertain the

| awf ul ness of any application, that it neets the standards,
I n particul ar probabl e cause standard, before it's approved
by the FI SA Court judge.

Again, | was very concerned by the IG s finding of 17
significant problens in a nunber of applications that the
I nspector general reviewed. And | kn wthat there are a
nunber of steps already underway by the FBI and DQJ to
address those concerns. And | would nake it a priority to
ensure that those are i nplenented.

Senator Ossoff. Thank you. And M. dsen, you wll
t ake personal responsibility for ensuring that all
applications to the FISC are factual and accurate?

M. Odsen. Yes, Senator. That is part of this job,
is to be personally responsible, in ny view, for the FISA
Co rt process, and to represent the governnent in a way to
ensure that FISA Court applications are conplete and
accur at e.

Senat or Gssoff. Thank you. Section 702 permts the
governnment to obtain the content of communi cations between

Anericans and foreign surveillance targets. This,
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1 sonetines referred to as incidental collection of Anmerican
2 conmuni cations, can sweep Anericans into surveill ance

3 wthout warrants fromcourts other than the Foreign

4 Intelligence Surveillance Court. And sonme would argue this
5 deprives themof Fourth Anendnent protections. Wat are

6 your views on the scope of this incidental collection, and
7 whether or not it does pose a threat to the privacy of

8 Anerican citizens?

9 M. dsen. Senator, in ny views, Section 702, first
10 of all, has proven to be extraordinarily successful in

11 collecting critical intelligence that s focused on non-U.S.
12 persons, non-U. S. citizens who are outside the United

13 States. And it has been upheld nunerous tinmes by courts

14 that have reviewed the way in which Section 702 operates

15 wth judicial and congressi onal oversight.

16 The concern that you raise is an inportant one, that
17 is the privacy concerns are interests that are inplicated
18 when a U S. person is -- their communications are captured
19 in the course of targeting a non-U S. person overseas. And
20 th key here is that there are procedures in place to

21 destroy that information if it does not involve foreign

22 intelligence or evidence of a crimnal act.

23 I would say that there have been a nunber of cases

24  where that, as we've referred to, incidental collection has
25 |led to inportant foreign intelligence also being collected.
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1 For exanple, if a target outside the United States is

2 conmmunicating wwth a co-conspirator inside the United

3 States, the governnent has identified that co-conspirator

4 inside the United States, and then have been able to foll ow
5 up appropriately under the Fourth Anmendnent to conti nue

6 that collection.

7 So the law, | think, strikes the right balance. That
8 said, we need to be careful and sensitive t the privacy

9 interests that are certainly inplicated by the way it

10  operates.

11 Senator Ossoff. Thank you M. dsen. 1'll have

12 additional questions on this subject for the record. And
13 if indeed you are confirned, | |look forward to working with
14  you. Thanks for your testinony. | yield, M. Chairnan.

15 [ The information appears in the appendi X: ]

16 / COW TTEE | NSERT

17 Chai rman Durbin. Thanks, Senator Ossoff. | think

18 I1'Il be the last to wap up. But | just have a question

19 for the aspiring judges, and it relates to ny own

20 experience here, serving in Congress.

21 It was about 30 years ago when we declared a war on

22 drugs. And the reason that we acted as we did had a lot to
23 do with the advent of crack cocaine. The arrival of this
24  new narcotic was scary. It was very cheap, very addictive,
25 and very destructive to many people. And during the course
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1 of our debate on this issue, | was in the House at the

2 time, there were incidents that occurred that gave us a

3 sense of immediacy of all the discovery of this drug and

4  such.

5 There was a case that did not involve crack cocai ne,

6 but had a great deal of publicity involving a Maryl and

7 basketball player, Len Bias. And as a consequence, we did
8 sonething dramatic. W created a sentencing guideline for
9 crack cocaine at 100 tines the | evel of powder cocai ne.

10 100 tines.

11 The idea was that if we canme down that hard, that

12 fast, that dramatically, that it would really break the

13  back of crack cocaine int rms of its infiltration into

14  Anerica. W were conpletely wong. Conpletely. The

15 nunber of addicts increased. The price of the drug on the
16 street went down instead of up. And we started filling our
17 prisons, primrily with African Anmerican defendants.

18 Dramatic increases in our federal prison population to

19 |evels we'd never seen before.

20 In sone of the sentencing that went on as a result of
21 it, we look back on it and say, "How could we have done

22 that?" A man naned Alton MIIs in the Chicagol and area,

23 t hree nonvi ol ent crack cocaine sales, life in prison. Life
24 in prison. And many others just like it. It went way

25 Dbeyond any deterrent effect and really reflected our
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1 desperation to bring this under control.

2 Many j udges commented, as they were forced by our

3 mandatory m ninmum sentences and ot her guidelines, they

4 didn't feel justice was being served in our courts when

5 they inposed these sentences. | know several of those

6 judges personally who talked to nme at the tine.

7 Since then, | have tried to correct ny m stake, and we
8 passed two refornms of the sentencing | aw. enator G assl ey
9 was ny partner in the nost significant one the First Step
10 Act, and Fair Sentencing before that.

11 I'"d like to ask the four of you who are aspiring to

12 these district court judgeships, what |esson we shoul d have
13 |earned fromthis experience? Judge Pan?

14 Ms. Pan. Thank you for the question, Senator. |

15 think that you raise a q estion of deep significance that
16 affects many people And the lesson that |I've | earned from
17 what you've just said is that the legislature can | earn

18 from m stakes and seek to correct themthrough the

19 legislative process. And | think that's a very positive

20 thing for the legislature to undertake.

21 O course, as a judge, this is not the kind of thing
22 that we can address as a policy matter. But | think

23 sentencing considerations before judges are done on a case-
24  by-case, individual, basis, and we are required to | ook at
25 the facts of each case. But froma judge's perspective, |
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1 think that naking the sentencing guidelines no | onger

2 mandatory, now voluntary, is another thing that's been

3 helpful in this regard.

4 Chairman Durbin. But there are sentencing

5 enhancenents that are suggested by the governnent in many
6 cases. Does that cone into play? That's a discretionary
7 decision by the judge.

8 Ms. Pan. Yes. And of course, as a ju ge, and in

9 performng the function of sentencing, which is so

10 inportant because the |iberty of another person is at

11 stake, a judge nust consider all the rel evant factors,

12 including the requests of the governnment, and weigh all of
13 that under the totality of the circunstances.

14 Chai rman Durbin. Judge WIIlians?

15 Ms. WIlians. Sena or, ny understanding of how, as a
16 judge, if confirnmed as a district court judge to deal with
17 it, is informed by ny handling of some m sdeneanor cases,
18 clearly not on point with addressing the crack cocai ne

19 issue. As | agree with Judge Pan, that's an issue for the
20 legislature.

21 What we have | earned, what we | earn and know as

22 judges, is that we have guidelines to follow 3553(a)

23 allows judges to interact wth a very, very seasoned and
24  skilled probation office that hel ps informand supply us
25 wth the information necessary to work through those
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1 gui del i nes on individual cases. So, |'ve done that in

2 m sdeneanor cases for individuals charged with crinmes. And
3 should I be confirnmed, | look forward to working wth our

4 many talented probation officers as | work through the

5 Sentencing Act in the role of sentencing as a district

6 court judge.

7 Chai rman Durbin. Judge Merrianf

8 Ms. Merriam Thank you, Senator. Wen | was in the

9 Federal Defender's Ofice, | was there when the initia

10 changes in the crack/powder disparity went into effect.

11  And I was heavily involved in the pro ess of organizing the
12 district, which neant everyone. That was the prosecutors,
13 and the probation office, nd the judges, and the Marshals
14 Service, and the defense bar to nmake those changes

15 applicable to the clients where it was appropriate as

16 quickly and efficiently as possible to try to do the

17 justice on the ground that the | egislature had seen fit to
18 put in place

19 And t hose changes have certainly nade a rea

20 difference over the years. But at the end of the day,

21 we' re bound, now, other than by the mandatory m ni nuns, by
22 3553(a), which is, as Judge WIlians referenced, very

23 Dbroadly enconpassing the kinds of factors and the kinds of
24  considerations a judge can take into account. And that

25 discretion is an awesone one, and an inportant one, and
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1 allows judges, | think, to work within the lawto try to do
2 justice.

3 Chai rman Durbin. M. Cobb?

4 Ms. Cobb. Thank you. |It's hard to inprove upon the

5 responses that have been given. But | think what struck ne
6 nost about what you said is the fact that this body was

7 paying attention to what was happening in the courts, and |
8 think that's extraordinarily inportant. W n |aws are

9 passed, particularly that provide crimnal penalties,

10 whether they be mandatory m ni nuns or otherw se, to pay

11 attention to kind of what the effect is on the ground once
12 those laws are inpl enent ed.

13 And | know that the S ntencing Conm ssion does sone

14 work in conpiling statistics. But | really think it's

15 inportant to, you know, ontinue to pay attention to what's
16  happening after these | aws are passed.

17 Chairman Durbin. Let ne just add one other thing that
18 has changed the conversation. 20 ago, or 15 years ago, if
19 you woul d have said, "Ch, did you hear about that person

20 wh overdosed on drugs |ast night?" the nost commobn answer
21 would be, "No. | didn't. Was it an African Anerican?

22  Inner city? A man between 20 and 35?" You woul d have been
23 right in nost cases. Not anynore.

24 When we tal k about drug overdoses now, it could have
25 been that cheerleader at the all-white high school in the
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1 suburbs. And drug addiction has how reached every corner

2 of Arerica. And we're starting to look at it anew. It is
3 no longer, "Just say no." W realize it is a nedica

4 problem a disease. W haven't responded with the adequate
5 resources to deal with addiction. | hope we wll in the

6 future. But the conversation on drugs has changed in

7 Anerica because the victins have changed pretty

8 dramatically. That is going to be part of he reality that
9 | hope you soon will be dealing with in your new positions.
10 | thank you for your cooperation at this hearing.

11 It's been an inportant one. You nmay receive sone witten
12 questions in the near term

13 Is there anything els | need to do formally?

14 He wants ne to read it and nmake sure you understand

15 this. Questions for the record will be due to the nom nees
16 by 5 p.m on Wdnesday, July 21. The record will remain

17 open until th t time to submt letters and simlar

18 materials.

19 And with that, the hearing is adjourned. Thank you

20 all very nuch.

21 [ Wher eupon, at 12:54 p.m, the commttee was

22  adj ourned. ]

23

24

25
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1 NOM NATI ONS

2 - - -

3 Wednesday, May 26, 2021

4 United States Senate
3 Commttee on the Judiciary
6 Washi ngt on, D.C.
7 The Commttee net, pursuant to notice, at 10:00 a.m,

8 in Room G50, Dirksen Senate O fice Building Hon Richard
9 Durbin, chairman of the comm ttee, presiding.

10 Present: Senators Durbin [presiding], Leahy,

11 Feinstein, Witehouse, Klobuchar, Coons, Bl unenthal,

12 H rono, Booker, Padilla, Gssoff, Gassley, Cornyn, Lee,
13 Cruz, Hawl ey, Cotton, Kenn dy, and Bl ackburn.

14 Al so Present: Senators Heinrich, Lujan, Menendez, and
15  Cassi dy.

16

17

18

19

20

21

22

23

24

25
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1  OPENI NG STATEMENT OF HON. RICHARD DURBI N, A U. S. SENATOR

2 FROM THE STATE OF ILLINO S, CHAI RVAN OF THE COW TTEE

3

4 Chairman Durbin. This hearing will come to order.

5 Today, the commttee is holding its sixth nom nation
6 hearing of the 117th Congress as we continue to process the
7 Biden adm nistration's nom nees. W have before the

8 conmittee this norning six nomnees. Wl lco e to all.

9 Ti ffany Cunni ngham nom nated to the Federal Crcuit,
10 wll be on the first panel, and then the second panel

11 includes Margaret Strickland, nomnat d to the U. S

12 District Court for the District of New Mexico; David

13 Chipman, nom nated to be director of Bureau of Al cohol,

14 Tobacco, Firearns, and Expl osives, known as A T.F.; WU

15 Jaddou, nom nated to head the U S. Citizenship and

16 Immgration Services, US C1.S ; Anne MIgram non nated
17 to be the adm nistrator of D E. A, or Drug Enforcenent

18 Adm nistration; Ken Polite, nom nated to be the assistant
19 attorney general for the Crimnal D vision.

20 Before | introduce two of these nom nees, | want to
21 say a word about the nom nations process. | want to thank
22  the Wiite House for sending us nom nees with extraordi nary
23 experience and credentials for the positions to which

24  they've been nomnated. And | want to nmake sure that we
25 understand we need to do our part, here in the Judiciary
Trustpoint.One Alderson. wwmé:ggﬁrﬁ)ggrtﬂgcom 8&%5257257'38
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1 Commttee and in the United States Senate, to make sure

2 that we have Senate-confirnmed | eaders in the executive

3  branch.

4 Many of the positions that are being -- aspiring to be
5 filled today by these nom nees have been vacant for |ong

6 periods of tinme. For exanple, former President Trunp never
7 nomnated an adm nistrator for the Drug Enforcenent

8 Administration. There hasn't been a Senate confirnmed head
9 of that agency in six years, since 2015. The confirmation
10 process not only serves to gauge a noni nee's

11 qualifications, but it's an inportant challenge to the

12 Senate and to this commttee to do their job. The prior

13 admnistration relied heavily on acting officials, took the
14  Senate out of the process. This admnistration is trying
15 to bring the Senate back into its constitutional role.

16 Turning to the nomnees, | want to first introduce

17  Tiffany Cunningham nominated to the Federal Circuit. M.
18  Cunni nghamwas born in Detroit, Mchigan. She spent al nost
19 20 years in Chicago. |I'mproud to call her a fellow

20 Illinoisan. Her credentials are extraordinary:

21 undergraduate degree in chem cal engineering fromMI.T.,
22 | aw degree from Harvard Law School, clerkship on the

23 Federal CGrcuit. M. Cunningham has spent al nbst two

24  decades as an intellectual property litigator and has

25 worked on every aspect of patent litigation, fromthe
Trustpoint.One Alderson. wwwmé:;gﬁrﬁ)ggrt&r;com 8&%5257%57'38
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1 i nception of the case, through discovery, trial, and

2 appeal .

3 Further, she has represented clients from any nunber

4 of fields: nechanical engineering, chen cals,

5 pharnaceutical s, biotechnol ogy, conputer science, and th

6 auto industry. Her clients include Fortune 500 and ot her

7 high-tech conpani es.

8 G ven her experience representing both plaintiffs and
9 defendants, she understands the inportance of the |aw being
10 applied evenhandedly. M. Cunninghamw |l be ready from

11 day one to serve on the bench. She has technica

12 expertise, deep know edge of patent |law, and al nost 20

13 years of experience as a litigator.

14 Finally, | would note that, when confirnmed, M.

15 Cunninghamw || be the first Black judge to serve on the

16 Federal Crcuit. This history -- historic nom nee wll

17  bring both professional and racial diversity to the court.
18 | also have the privilege of introducing David

19 Chipman, nominated to be the director of the AT.F. M.

20 Chi pman, 25-year |aw enforcenent veteran, after begi nning
21 his career as a special agent with the General Services

22 Admnistration's OI.G, M. Chipman joined A T.F. in 1988,
23 when it was still part of the Treasury Departnent. He

24  served as special agent with nultiple field offices in many
25 |ocations, including Virginia, Texas, and M chigan, and | ed
Trustpoint.One Alderson. Wwévg;ggﬁ&gg:t% r;fcom 8&%5257257'38
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1 a nunber of conponents of the A T.F. in Washi ngton,

2 including the Firearnms Enforcenment branch and the Policy

3  Devel opnent and Eval uation branch.

4 Wiile at AT.F., M. Chipman |l ed or assisted in

5 multiple efforts to conbat gun trafficking and the

6 proliferation of gun violence. He also worked tirelessly

7 to bring nore attention to the health, safety, and well ness

8 of law enforcement officials nationw de.

9 Since leaving A T.F., M. Chiprman has continued his
10 work advanci ng bi parti san, commobnsense neasures to protect
11  responsi bl e gun ownership while reducing the use of |aw --
12 of firearns against |aw enforcenent officers and i nnocent
13 individuals. M. Chipman has quite literally been on the
14 front lines in a fight against gun violence. As a gun
15 owner hinself and an adv cate for principled,

16 constitutional gun safety neasures, M. Chipnman is

17 singularly positioned to lead A T.F. and tackle the gun

18 violence epidenic facing our nation.

19 It's worth noting, as well, that M. Chi pman woul d be
20 only the second confirmed A T.F. director in the agency's
21 history. | want to repeat that. He would be the -- only
22 the second confirmed A T.F. director in the agency's

23 history and the first director to ever have served as an
24 A T.F. special agent.

25 Hi s know edge of the agency and its purviewis
Trustpoint.One Alderson. wwwW;lvzive:;gﬁrE)ecggrtt% r;com 8&%5257%57'38
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1 unparalleled. In nmy estimtion, he has what it takes:

2 acunen, |eadership experience, and commtnent to | ead the

3 AT.F. Wththat, | turn to ny friend and ranki ng nenber,
4  Chuck G assley.

5 Senator Grassley. You don't have to answer this now,
6 M. Chairman, but | would think that science ought to be

7 advanced enough to show us on this virus that we don't have
8 to have this spacing that we have now. Wuld you check

9 that out for ne?

10 Chairman Durbin. |If you want to sit closer to ne,

11 I'll arrange that.

12 [ Laught er. ]

13 Senator Grassley. W I, | do, yes. Yes. But | think
14 we ought to get to the point where we have sone nore -- |'d
15 like to be able to actually see our w tnesses, so naybe

16 think about it Ckay. Thank you.
17
18
19
20
21
22
23
24

25
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1 STATEMENT OF HON. CHUCK GRASSLEY, A U. S. SENATOR FROM THE

2 STATE OF | OMA

4 Senator Grassley. Today, we're here for six nom nees,
5 one for the circuit, one for the district, and four

6 executive noni nees.

7 The nom nee for the Federal Circuit, Tiffany

8 Cunni ngham seens very well qualified. The Federal G rcuit
9 is a specialty court. It hears nostly patent cases. It

10 does al so hear sone other appeals as well, including

11 federal taking, and so |I'm going to have sone questions for
12 Ms. Cunni ngham on that subject.

13 The district nom nee, Margaret Strickland, is another

14 of President Biden's crimnal defense judges. This is the
15 fourth crimnal defense judge that we've consi dered.

16 I want to be very clear that there's nothing wong

17 with being a crimnal defense attorney. Sone of President

18 Trunp's excellent judges, |ike Paul Matey of the Third

19 CGircuit, Raag Singhal of Florida, and difton Corker of

20 Tennessee, were crimnal defense attorneys. They were out

21 to protect their clients' constitutional rights, all of

22 t hens.
23 Like | said before, there's nothing wong wth the
24  position that an organi zation -- that Demand Justice takes.

25 But we ought to have equal consideration or thoughts given
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1 by that organi zation conpared to sone things that were said
2 about judges that cane with federalist backing. G oups

3 |ike Demand Justice have nade it clear that's not what they
4 want. They seemto think that these crimnal defense

5 judges wll defund the police fromthe bench. | think w

6 should try to find out what kind of crimnal defense judges
7 we're getting: a Bill of Rights judge or a Demand Justice

8 judge.

9 We al so have sone executive non nees For mer Attorney
10 Ceneral MlIgramand M. Polite seemto be - have

11  relatively broad support. M. Polite, in particular, has
12 received strong letters of support from Republicans |ike

13 Brian Benczkowski and Alic Fisher, who aren't the usual

14  suspects supporting Denocrat nom nees. That's pretty

15 inpressive.

16 | have concerns regardi ng Ms. Jaddou, a nom nee to be
17 director of US C.1.S. During her tinme as chief counsel

18 for that organization, that agency, during the |ast several
19 vyears of the Cbama adm nistration, the agency created

20 various parole prograns that are not consistent wth the

21 | anguage or the intent of the Immigration and Nationality
22 Act. Should she be confirnmed, |I have concerns about her

23 wllingness to further stretch the limts of parole

24 authority, and | hope to get sone clarification in her

25 views during today's hearing, and | didn't get that
Trustpoint.One Alderson. wwwW;lvzive:;gﬁrE)ecggrtt% r;com 8&%5257%57'38
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1 clarification when | had a tel ephone conference with her.

2 I'"'malso troubled by statenents that she has nmade on

3 other issues, such as the use Title 42 expulsion authority
4 at the southern border, funding for inmgration enforcenent
5 agencies, and asylee | aw.

6 | believe all of these issues are worthy of thorough

7 questioning and exam ning before this conmttee. | regret
8 that today's format hearing will hinder our ability to

9 explore each of these topics, so | wll| probably have

10 questions in witing on those issues.

11 Lastly, we have M. Chapman. Ev r since M. -- not

12 Chapman, Chi pman. Ever since he was announced, | have been
13 hearing fromal arned constituents who care about their

14  rights under the Second Amendnent. M. Chipman seens to

15 have worked for every pr mnent gun control group in the

16 country. He's been described by CNN as, quote, "a fierce
17 advocate for gun control,"” end of quote. There isn't a

18 |iberal hobbyhorse on guns that he hasn't ridden, whether
19 it's msleading the public about nodern sports rifles,

20 arguing agai nst popul ar nmagazi ne sizes, or advocating for
21  universal background checks.

22 O particular concern is the contenpt with which he

23 seens to view ordinary Anericans who buy and carry

24  firearms. And by the way, M. Chairman, | don't think |I've
25 pulled a trigger of a gun in the |ast 40 years. |If | do, |
Trustpoint.One Alderson. wwwW;lvzive:;gﬁrE)ecggrtt% r;com 8&%5257%57'38
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10

1 don't remenber when. So |I'mnot one of these guys that has
2 an arsenal of guns on nmy farmor anyplace. So | just cone
3 fromthis fromthe standpoint of the Constitution.

4 So inregard to M. Chipman, to pick just one exanpl e,

5 he said |ast year, quote, "If you keep gun --" quote, "If

6 you keep gun -- the gun store open, there's a risk of

7 first-tinme buyers who are |argely buying out of fear and

8 panic and untrained,” end of quote.

9 A T.F. is asignificant | aw enforce ent agency. W
10 nostly hear about it when it nmesses up, whether it's Wico,
11  Operation Fast and Furious, or the Chicago stash house
12 scandals. But day to day, A T.F plays a significant role
13 in the legal trade of fire rnms in this country. Many see
14 putting a command -- comm tted gun control proponent I|ike
15 M. Chipman in charge of A T.F. is |ike putting a tobacco
16 executive in charge of the Departnent of Health and Human
17 Services or antifa in charge of the Portland Police
18 Departnment. | hope he can alleviate those fears today as
19 we question him | yield.

20 Chai rman Durbin. Thank you, Senator G assley. W
21 have four or five nenbers, Denocrats and Republicans, who
22 would like to say a word of introduction on behalf of one
23 of the nomnees. First, fromthe state of New Mexi co, we
24 have both senators. The senior senator, Senator Heinrich,
25 is joining us renotely, | believe. He'll introduce M.
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1 STATEMENT OF HON. MARTIN HEINRICH, A U S. SENATOR FROM THE
2 STATE OF NEW MEXI CO

3

4 Senator Heinrich. Chairman Durbin and Ranki ng Menber
5 (Gassley, it's really ny pleasure and honor this norning to
6 introduce Margaret Strickland, the President's nom nee to

7 be district court judge for the District Court of New

8 Mexico. M. Strickland was born and raised in the

9 sout hwest border region, where this district court seat

10 presides. She attended New Mexico State University and the
11 University of Texas at El Paso before attending | aw school
12 at New York University.

13 Ms. Strickland return d to the southwest after |aw

14  school and started her career with the Las Cruces office of
15 the New Mexico public defender, representing clients in the
16 juvenile drug court and in felony defense work.

17 In 2011, Ms. Strickland formed her own law firm

18 continuing her public service work representing indigent

19 defendants in federal court. M. Strickland has litigated
200 bo h crimnal and civil cases, including a significant

21 nunmber in the Federal District Court |located in Las Cruces,
22 New Mexico. She's also appeared before the New Mexico

23 Court of Appeals, the New Mexico Suprene Court, and the

24 Tenth Grcuit Court of Appeals, and filed before the United
25 States Suprene Court.
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1 Ms. Strickland served on the board of New Mexico

2 Crimnal Defense Lawers for over a decade, including as

3 president. In 2018, the Federal District of New Mexico

4 appointed her to represent all Crimnal Justice Act |awers
5 as a panel representative. M. Strickland has al so done

6 significant volunteer work with prograns that reduce the

7 rate of euthanasia for conpanion aninmals. |In fact, she and
8 her husband, G eg, foster dogs and puppies o that they can
9 Dbe placed in a hone rather than euthani zed

10 If confirnmed, Ms. Strickland will be faced with one of
11 the busiest federal dockets in the co ntry and inherit a

12 heavy back | oad of cases. | amconfident that her

13  experience and her incredible work ethic wll best position
14 her to inmmediately get to work. M. Strickland is a highly
15 qualified nomnee with the right experience, the right

16 tenperanent, and the right disposition to be a fair-m nded
17 district court judge.

18 The A.B A. agrees wth the majority, giving her a

19 well-qualified grading. She has spent her entire

20 pr fessional career working in the community in which she
21 will sit. She knows intinmately the inpact the |egal system
22  has on everyday Anericans. And she understands that

23 serving as a judge is very different fromserving as an

24  advocate. She is ready and prepared for the shift from

25 zealously and effectively representing clients to
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faithfully applying the law to the facts of a specific
case.

| also want to take a quick nonment to recogni ze Ms.
Strickland' s husband, G eg, and their son, CGeorge, who | am
certain are so proud to celebrate this nonent. |
ent husi astically support Ms. Strickland' s nom nation for
district court judge for the District of New Mexico. And |
hope that all of the nenbers of this conmt ee will join ne
I n supporting this highly qualified nomnee. Thank you
bot h.

Chai rman Durbin. Thank you, Senator Heinrich. Next,
we have the junior senator from New Mexico, our new

col | eague, Senator Lujan.
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1 STATEMENT OF HON. BEN RAY LUJAN, A U.S. SENATOR FROM THE

2 STATE OF NEW MEXI CO

3

4 Senator Lujan. M. Chair, it's ny honor to be before
5 the Judiciary Commttee today to help introduce Margaret

6 Strickland for consideration to serve on the U S. District
7 Court for the District of New Mexico in Las Cruces.

8 Ms. Strickland, as ny coll eague Senato Heinrich

9 shared, was born and raised in the southwest and woul d

10 bring significant |egal experience and judicial experience
11 to the district court. M. Strickland has spent the | ast
12 15 years practicing law in New Mexico, including before the
13 New Mexico Court of Appeals, the New Mexico Suprene Court,
14 and the Tenth Crcuit Court of Appeals and the United

15 States Suprene Court. As a fornmer public defender, she

16  woul d bring nuch-needed professional diversity and

17  perspective to our federal courts.

18 Ms. Strickland has strong ties to the New Mexico | egal
19 community, including being elected by her peers to the

20 board of New Mexico Crim nal Defense Lawers, where she

21 served for over a decade in different positions, including
22 as president. In 2018, she was appoi nted by the Federal

23 District of New Mexico to represent all Crimnal Justice
24  Act |lawyers as the panel representative.

25 Wth a proven record of service and |leadership, I'm
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confident that Ms. Strickland will continue to serve al
New Mexi cans equitably on the district court once
confirmed. She is a highly qualified nomnee, and it's ny
honor to stand with her today. Thank you, M. Chairman.
Chai rman Durbin. Thank you, Senator Lujan. Next, we
have Senator Padilla to introduce Ms. Jaddou. | think he's
going to join us shortly. In the neantine, 1'll ask if
Senat or Menendez is avail able, also by renb e, to offer one
of the two introductions of Ms. Mlgram our D. E A

nom nee. Senator Menendez, please proceed.
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STATEMENT OF HON. ROBERT MENENDEZ, A U.S. SENATOR FROM THE

17

2 STATE OF NEW JERSEY

3

4 Senat or Menendez. Well, thank you, M. Chairman, M.
5 Ranking Menber, esteened col |l eagues. Today, |'m pleased to
6 join Senator Booker in introducing Ms. Anne M| gram

7 President Biden's nom nee for adm nistrator of the Drug

8 Enforcenent Agency.

9 Ms. MIgramis experience as a local, state, and

10 federal prosecutor, a state attorney general, a

11 philant hropy executive, and a respect d voice on crim nal
12 justice reform make her an exceptional nom nee. M.

13 Mlgramgrew up in East Br nsw ck, New Jersey, was drawn to
14  public service at a young age, even serving as a

15 congressional page. She went on to earn her B.A from

16 Rutgers College, a Master of Philosophy fromthe University
17  of Canbridge, and | aw degree from New York University.

18 After clerking for U S D strict Court Judge Anne Thonpson
19 in Trenton, New Jersey, Ms. MIlgram got her start in the

20 Manhattan District Attorney's office.

21 In 2001, she joined the U S. Departnment of Justice's
22 Cvil Rghts Dvision as special litigation counsel for

23  human trafficking. There, Ms. MIgramwon several

24  convictions under newy enacted human trafficking | aws, an
25 issue that is deeply intertwned with illicit drug trade.
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1 Then in 2007, after serving as counsel in his U S

2 Senate office, New Jersey CGovernor Jon Corzine nom nated

3 her to serve as attorney general. In this position, M.

4 Mlgramoversaw a crimnal justice division with 21

5 prosecutors, 30,000 | aw enforcenent officers across New

6 Jersey, a managerial experience that |eaves her well

7 prepared to oversee the D.E. A 's 9,000 enpl oyees. As

8 attorney general, Ms. Mlgramled investiga ions into gang
9 activity, organized crine, nortgage fraud ill egal

10 trafficking, and nore. She al so pursued innovative, data-
11  driven approaches to fighting crinme in New Jersey,

12 including a 2007 partnership with the Bureau of Al cohol,
13  Tobacco, Firearns, and Exp osives to help New Jersey trace
14 illegal firearns recovered at crime scenes.

15 Yet Ms. MIlgramis best known for her ground worKking
16 -- reformpolicing in the city of Canden, then known as the
17 nost violent city in Anerica. Using analytics and crine
18 data to create a nore responsive police force, within one
19 vyear, she hel ped achieve a 40 percent reduction in violent
20 crinme in Canden.

21 In 2011, she founded the Crimnal Justice Initiative
22 at the Laura and John Arnold Foundation to continue her

23 focus on | everaging technol ogy to advance crimnal justice
24 reform There she devel oped a public safety risk

25 assessnent tool to provide judges with nore holistic
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1 decision-making informati on and hel ped i nvest over $55

2 mllion in efforts across the country to prevent viol ent
3 crine and create a nore hunmane crimnal justice system

4 Today, she is a professor of practice and

5 Distinguished Scholar in Residence at New York University
6 School of Law, where she launched the Crimnal Justice Lab.
7 My col |l eague, Anne MIgramis uniquely positioned to
8 lead the D.E.A and advance the Biden admn stration's

9 effort to conbat the opioid epidemc, stop the fl ow of

10 dangerous substances |like fentanyl into our country, and
11 build safer communities. In ny view, the D.E.A can only
12 Dbenefit from her vast experience her eye for innovation,
13 and her reputation for exc |Ilence. | urge her swft

14 confirmati on. Thank you, M. Chairman.

15 Chai rman Dur bin. Thank you, Senator Menendez.

16  Senator Booker, you're now recogni zed.

17

18

19

20

21

22

23
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1 STATEMENT OF HON. CORY BOOKER, A U.S. SENATOR FROM THE

2 STATE OF NEW JERSEY

3

4 Senat or Booker. Thank you very nuch. M. Chairman,

5 there are a privilege senators get, to introduce soneone

6 fromtheir state, but this is a deeper privilege, that sone

7 of ny colleagues have had, is | get to introduce sonebody

8 fromny state who | have known for alnost 3 years.

9 About 29 years ago, | net Anne M| gram when -- and by
10 the way, |'mnot under oath, so | wll say 29 years ago, |
11 was 21 and she was 5. And | net her when we were both
12 finalists in New Jersey to go on for -- to go on to the
13 final round to be Rhodes Schol ar candidates. | have since
14 got to know a |ot of the people that interviewed us that
15 day, and they nade it cl ar to ne that she was the
16 outstandi ng standout of the duo that would go on to the
17 final round. Anne nade an inpression nme on that day, back
18 in 1992, that | will never forget, and | tracked her career
19 since then.
20 I't was 15 years ago that she and I both landed in
21 inportant positions in our state. | was the mayor of the
22 state's largest city, and she was the attorney general for
23 the state of New Jersey. Newark was in crisis. W had
24  gspiking violent crine. The drug crisis in our city was
25 pal pable. Residents were afraid, and the biggest issue
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1 people tal ked about in our public polling was the crisis of
2 crine.

3 What we got in Anne MIgramwas, for our city, a

4  chanpi on, soneone that had a depth of know edge about the
5 issues fromher being a prosecutor, an advocate for civil

6 rights, and she becane, for the state of New Jersey, a

7 nationally known pioneer in public safety. M coll eague,

8 Senat or Menendez, has already nentioned the statistica

9 data that supports the sinple truth: she hel ped to drive

10 down crime to historic lows in places all over the state of
11 New Jer sey.

12 For ne, she was an extraordi nary partner who had a

13 holistic understanding of what real public safety is. It
14 is not a police officer on every corner. It is this

15 understanding that these issues go deeper, that there is an
16 intrinsic tie between public safety and ideals of justice,
17 transparency, and accountability. Her success as an

18 attorney general led to her continuing that pathway of

19 being a pioneer. She went to work with the Arnold

20 Fo ndation and helped to further advance ideals of reform
21 in how we address safety and security in our comrunities.
22 She has now becone one of the preem nent experts on
23 the very issue she would be dealing with should be

24 confirnmed. She is soneone that gives ne hope about our

25 country that we cannot be chained to the drug war policies
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1 of the past but find ways that actually produced evi dence-
2 based results.

3 I am so confident in her |eadership, not just because
4 of the pattern of her career of success after success,

5 successful innovation after pioneering triunph, but | kn w
6 her as a person. | know her character. | know her core.

7 She is an extraordinary Anerican. She is a celebrated

8 leader in the state of New Jersey, and | am confident for
9 our country, in this tinme when we are still dealing with
10 the travesties of a failed war on drugs, that she will do
11  for this country what she did for cities |ike Canden and
12 Newark, deliver public safety and a deeper, nore neani ngfu
13 justice for all. Thank yo .

14 Chai rman Durbin. Thank you, Senator Booker, for that
15 inspiring statenent. Finally, before we return to Senator
16 Padilla, one of our colleagues fromthe great state of

17 Louisiana is going to introduce M. Polite. | understand
18 Senator Cassidy may be joining us by renote. | hope so.

19 Senator, are you with --

20 Senat or Cassidy. You should be seeing ne, M. Chair.
21 Chai rman Durbin. | hope so.

22 Senator Cassidy. Do you have ne? Do you have ne?

23 Chai rman Durbin. You can proceed, and | think we wl|
24  find you. There you are.

25 Senat or Cassidy. | should be on.
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1  STATEMENT OF HON. BILL CASSIDY, A U S. SENATOR FROM THE

2 STATE OF LQUI SI ANA

3

4 Senator Cassidy. Thank you, Chairman Durbin and

5 Ranking Menber Grassley. It is a privilege to introduce

6 New Oleans native and fornmer U S. attorney for the Eastern
7 District of Louisiana Kenneth Polite. He is the nom nee

8 for the assistant attorney general for the rim nal

9 Division in the Departnent of Justice.

10 M. Polite has succeeded with his intelligence, hard
11 work, and support fromhis famly. H started his life in
12 the Calliope Projects in New Oleans raised by a single

13 nmomdriven to provide a fu ure for her children. Her

14 not her -- his nother, Rosalind, took classes at Xavier

15 University, gained enploynent in the state Probation and

16 Parole typing pool, which enabled her to nove off of public
17 assistance and out of the projects into her own hone. She
18 taught her children the power of education by, anong ot her
19 things taking themto the public library every weekend.

20 It paid off. M. Polite received a full scholarship to De
21 La Salle Hi gh School. He graduated as val edictorian and

22 subsequently graduated from Harvard University and

23  Ceorgetown Law School .

24 Wth this background of hard work and dedi cati on and
25 two decades of litigation and nanagenent experience in
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1 crimnal, civil, and conpliance law, M. Polite is clearly

2 qualified.

3 He's al so highly recomended fromofficial -- by

4 officials across the political spectrum back hone.

5 Republican Louisiana Attorney General Jeff Landry wote a

6 letter to this conmttee saying of M. Polite's tine as

7 U S attorney for the Eastern District of Louisiana that he
8 was, quote, "not only an effective crine fighter, but also
9 an invaluabl e nenber of the community."

10 M. Polite is also endorsed by Mayor LaToya Cantrell

11 of New Oleans and the Gty of New Ol eans Departnent of

12 Police, sheriffs, district attorneys, faith-based | eaders,
13 as well as the F.B.1. New Oleans field office, forner

14  Speci al Agent in Charge M chael Anderson, and forner

15 Assistant Special Agen in Charge Daniel H Evans.

16 | ook forward to the commttee and the full Senate

17 taking up and approving M. Kenneth Polite's nom nation.

18 Thank you, M. Chairman.

19 Chai rman Durbin. Thank you, Senator Cassidy. Has
20 Senator Padilla joined us by renote, | hope, to introduce --
21 Senator Padilla. Yes, |'mhere.

22 Chai rman Durbin. Pl ease proceed.

23

24

25

26
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1 STATEMENT OF HON. ALEX PADILLA, A U S. SENATOR FROM THE

2 STATE OF CALI FORNI A

3

4 Senator Padilla. Thank you, M. Chairman, and |

5 apologize for the back and forth. W're wapping up the

6 markup in Environnent and Public Whrks. | do expect to

7 join you in personin alittle while, but in the neantine,
8 | want to thank you and Ranking Menber Gas ley for the

9 opportunity to introduce Ur Mendoza Jaddou fromthe great
10 state of California as President Biden's nom nee to be the
11 director of the U S. Ctizenship and Immgration Services
12 at the Departnent of Honel and Security.

13 US C1.S plays a critical role in our inmagration

14 system as every nmenber of this conmmttee knows. It is the
15 agency tasked with processing and adjudicating visa

16 applications, asylumpetitions, and enpl oynent

17 authorizations. It also handles the process for granting
18 citizenship to immgrants who have worked hard to cone to
19 the United States and pursue the Anmerican dream M.

20 Jaddou has spent her |ong and di stingui shed career working
21 to inprove the lives of inmgrants in the United States.

22 This work is personal to ne and to her, I, as a son of
23 immgrants and her as a daughter of imm grants. Her nother
24 was from Mexico and her father was fromlraq. M. Jaddou
25 grewup in the California border community of Chula Vista,
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1 which is just seven mles north of the Mexican border. She
2 knows firsthand what it nmeans to be froman i nm grant

3 famly and how nmuch inmm grants contribute to the diversity
4 of our country and to the fabric of our communities and, of
5 course, to our econony.

6 | believe Ms. Jaddou is uniquely qualified to serve as
7 director of US CI1.S at this critical tinme. 1n 2014, she
8 was nanmed chief counsel for U S . C1.S., whe e she |l ed an

9 office of 270 attorneys around the country who provided

10 legal advice to the agency. This included advising on

11  policies and prograns, changes in sta utes and regul ati ons,
12 and other conplex legal issues. During her tinme as chief
13 counsel, she also worked c osely with the DDH S. Ofice of
14  CGeneral Counsel and her counterparts at |Inm gration and

15 Custonms Enforcenment and Custons and Border Protection.

16 Her understandi ng of imm gration | aw and how

17 U S.C1.S functions is second to none. Her career began
18 on Capitol H Il as counsel to Congresswonan Zoe Lofgren.

19 She went on to becone the majority chief counsel to the

20 Ho se Inmm gration subconm ttee when Congresswonman Lof gren
21 was naned chair of that subcommttee. She also served as
22 deputy assistant secretary for regional, global, and

23 functional affairs at the State Departnent's Bureau of

24  Legislative Affairs, and nost recently, she served as

25 director of D.H S. Watch, a project of America' s Voice.
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1 | want to close with a story that Ms. Jaddou shared

2 wth ne that perfectly denonstrates her passion for this

3 work, for immgration |law, and her commtnent to service.
4 \While she was a student at U C L.A Law School, there was
5 no tenured immgration | aw professor on staff or an

6 immgration law clinic where she and her peers could help
7 immgrants with their cases. Instead of being deterred,

8 she sought the guidance of her professors, nd she and her
9 classmates started their own immgration law clinic. |

10 think it enbodies the passion and initiative that we need
11 in the next director of U S C1I S

12 She's the right person to |l ead this agency, and |

13 strongly support her nomn tion. | urge you all to do the
14 same. Thank you very nuch.

15 Chai rman Dur bin. Thank you very much, Senator

16 Padilla. And now, |'d ask our first nonmi nee on the first
17  panel, please stand to be sworn.

18 [Wtness sworn. |

19 Thank you. Let the record show that the w tness
20 answered in the affirmative. M. Cunni ngham please
21  proceed with your opening renarks.
22
23
24
25
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1 TESTI MONY OF TI FFANY CUNNI NGHAM NOM NEE TO BE UNI TED

2 STATES CIRCU T JUDGE FOR THE FEDERAL CIRCU T

3

4 Ms. Cunni ngham  Thank you, Chairman Durbin. Thank

5 you, Ranking Menber Grassley. And thank you to the entire
6 commttee for scheduling this hearing. | also appreciate

7 the commttee's flexibility in the scheduling because I had
8 to attend to a pressing famly emergency. al so want to

9 thank President Biden for the nom nation | mtruly

10  hunbl ed and honored. | have sonme people here to introduce,
11  sone people who are present in the ro mand al so sone

12 people who are unable to attend

13 I"mgoing to start wi h the people who are unable to
14 attend. First, | want to introduce nmy nother. Her nanme is
15 Patricia Mae Cunningham She was born and raised in

16  Paducah, Kentucky. She was a hi gh school English teacher,
17 teaching in the Detroit public schools for al nbost 30 years.
18 And she's also literally an enbodi nrent of ny heart outside
19 of my body. And as | sit before this conmttee, ny heart
20 is partially broken because ny nomis facing a very serious
21 nedical issue, which is the only reason she is not present
22 today. | love you, Mom and | will see you again very
23 soon.
24 Next, | want to introduce ny father. H's nane is
25 Elisha Donald Cunningham He was born and raised in
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1 Tal | adega, Al abama. He is a veteran of the Vietnam Wr.

2 He worked in the autonobile industry for approximtely 50

3 years. | love you, Dad, and thank you for being there to

4  support Momthrough this difficult chall enge.

5 Next, | want to introduce ny aunt, Dorothy C enons.

6 She was a longtine resident of the Washington, D.C., area

7 and li ke a second nother to nme. She worked for the federal
8 governnment for nost of her life, and in add tion

9 unfortunately, she cannot be here because she passed away
10 in 2015. But I'mconfident that she is watching and

11  sending her support. | want to thank the |arger Cunni ngham
12 famly, the larger Clenons famly, ny friends, |oved ones,
13 significant other, and oth r people who have really sent

14  their support ny way.

15 Il want to turn to introduce the people who are present
16 in the roomtoday, starting with Dr. Mineera Kapadia. |'ve
17  known her since we were six years old. She was ny first

18 Dbest friend. And she drove all the way from North Carolina
19 to be here to support ne today.

20 Next to her is Judge Qana Lillard. 1've known her

21 since freshman year of high school, and she is also a very
22 dear friend and supported ne on this journey today.

23 Next to her is Ms. Jan Anne Dubin. She is a

24  consultant in Chicago and another dear friend, and | thank
25 her for her support.
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1 Last but not least, | want to thank ny col | eagues at

2 Perkins Coie for all of their support. | truly appreciate
3 it. And without further ado, | look forward to answering
4 the commttee's questions.

5 [ The prepared statenent of M. Cunni ngham appears in
6 the appendi x. ]

7 / COW TTEE | NSERT

8 Chai rman Durbin. [Presiding.] Thank yo Vs

9 Cunningham Yours is an anmazing story that brings you to
10 this nonent before the Senate Judiciary Commttee and

11 aspiring to this judgeship. And it r ally is star studded,
12 the things you have done, chem cal engineering fromMI.T.
13 and Harvard and so forth. Let me ask you this question.

14 At this point in your career, you seemto be at the top of
15 your gane. Wy do you want to give it up to be on the

16  bench?

17 Ms. Cunningham Thank you for that question, Senator.
18 | can tell ou that this is literally ny dreamjob. |

19 recall when | was fortunate enough to clerk for the court
20 in 2001 to 2002, one of the first days wal ki ng around and
21 really seeing the pictures of the judges on the walls. And
22 | saw a court that had fine, fine jurists, but it was very
23  honogeneous, if | nust admt. There were all white judges
24  and only two wonen at that tine. And at that point in

25 time, | kind of put in ny nental vision board that | hoped
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1 that one day | could be a judge at that court. So |I'm

2 truly hunbled to be sitting here before you today, and it's
3 really a dreamjob that |'ve aspired to.

4 Chai rman Durbin. And you' ve seen a nunber of judges

5 as alitigator, as a clerk. What do you think are the

6 shortfalls of sonme and the benefits that others bring to

7 the bench?

8 Ms. Cunningham Thank you for that qu stion, Senator.
9 So in general, | have been very fortunate to both clerk for
10 a wonderful judge and al so appear in front of wonderful

11  judges across the country. 1|In general | have appeared in
12 front of judges that really have upheld all the standards
13 of being a good judge. Th se are fair, inpartial, unbiased
14  people who conme to the judgi ng without any sort of

15 prejudgnent. So | feel like that is really great. 1In

16 terns of being a judge, and if | were fortunate enough to
17 be confirned, |I really would bring those sane qualities to
18 the bench and also really nmake sure that | carefully gave
19 every party a chance to be heard and carefully studied the
20 argunents and faithfully applied the law to the facts of

21 the case.

22 Chairman Durbin. Sonme critics argue that the jury

23 systemmay not be up to the 21st century chal |l enges, that
24 many issues comng before juries are so technical, so

25 conplicated, that the average |ayman -- |aywonan, |aynman --
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1 would have difficulty understanding themand really com ng
2 to a conclusion that is the basis for a verdict or a

3 decision. You're in one of those rarefied atnobspheres of

4 the law where there is just that sort of technicality and

5 conplexity. Wat has been your observation on the

6 performance of juries with those chall enges?

7 Ms. Cunni ngham  Senator, |'ve been fortunate enough

8 to try a nunber of cases, and |'ve seen jur es really neet
9 the task. They absolutely will pay attention to all of the
10 argunents. And what has been incunbent on really all of

11 the advocates is to make sure to explain the technol ogy so
12 it's understandable to a |layperson. That really is a duty
13 of every zeal ous advocate nd sonething that | have really
14 tried to fulfill in ny role as an advocate to date.

15 Chai rman Dur bin. Thank you. Senator G assley?

16 Senator Grassley. Thank you very nuch.

17  Congratulations to you, M. Cunni ngham

18 It is inportant for the Federal Crcuit to protect the
19 rights of private property owners under the Fifth Amendnent
20 taking clause. |I'mgoing to give you sone facts. At the
21  Suprene Court, taking clause relief was granted to 35

22 percent of private property owners between 1979 and 2015,
23 where in state and federal courts, excluding the Federal

24 Circuit, the success rate of regulatory takings clainms from
25 that sanme period of tinme was nine and nine-tenths percent.
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1 Lastly, Justice Thonas has cited data show ng that only one
2 and sixth-tenths percent of the taking clains under Lucas

3 were successful from'92 to 2017 in the Federal Crcuits,

4 where you wll be seating -- sitting. These aren't exactly
5 apple-to-apples conparisons, but there is a trend there.

6 So do you think it's a problemthat the takings clains
7 seemto be far |ess successful in the Federal Circuit than
8 in other tribunals, and what do you think a counts for the

9 di fference?

10 Ms. Cunni ngham  Thank you, Senator, for that
11 question. 1In general, | think that I -- while |'ve told
12 you already, |'ve been a patent litigator for the last 20

13 years and have not actually litigated any takings cases,

14 what | can tell you is that if | were fortunate enough to

15 Dbe confirned, | would take that area very seriously, no pun
16 intended, and would also be sure to faithfully apply the
17 law to the facts of any case before nme. |In terns of the
18 statistics, | believe that the court faithfully tries to

19 apply the lawto the facts of a case, so | think it really
20 depends very nuch on the facts of each case that cones

21 before the court.

22 Senator Grassley. If you'll do no nore for ne than
23 just take that into consideration, that we seemto get |ess
24  relief under the taking constitutional rights than -- in
25 the Federal Crcuit than we do at other tribunals, | would
. www.trustpoint.one 800.FOR.DEPO
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1 consider that quite an acconplishnment today. |In the wake

2 of the T.C. Heartland, what do you see as the role of the

3 Federal Crcuit in enforcing proper venue in patent cases?
4 Ms. Cunningham Thank you for that question, Senator.
5 T.C Heartland, obviously, the venue case that cane down,

6 has led to cases being filed in different jurisdictions and
7 potentially a shift of sone of the cases from sone of the

8 jurisdictions where they were filed previou ly. In

9 general, | feel like the Federal Crcuit will, of course --
10 and | recognize that if | were fortunate enough to be

11 confirmed, would be bound by all Supr nme Court precedent,
12 including that case, and | would faithfully apply that case
13 to any of the issues that cane before ne.

14 Senat or Grassl ey kay. My last question, as a

15 general matter, do you think it's appropriate for district
16 judges to actively create favorable patent venues in their
17  courts?

18 Ms. Cunni ngham  Thank you for that question, Senator.
19 In general, | think that district court judges, just |ike
20 all judges, need to be bound by the rule of |aw and just

21  being focused on applying the law to the facts of each case
22 without really taking into consideration regardi ng what

23 sorts of cases they m ght want to appear before them

24 Senat or Grassley. Thank you, M. Chairnman.

25 Chai rman Durbin. Thank you, Senator G assley. The
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1 next senator seeking recognition is Senator Coons.

2 Senator Coons. M. Chairman, if | mght, 1'll defer

3 to ny colleague from New Jersey, who would |ike to nmake

4 just a mnute of brief remarks.

5 Chairman Durbin. O course.

6 Senat or Booker. Yeah, | just wanted to have 60

7 seconds. You know, these -- we have these hearings, and

8 this is one of those nonents where | feel this sense of

9 exhaustion and exaltation at the sane ti e And we are in
10 this period, al nost 250 years of American history, where we
11 still are counting the first Black person to do this, the
12 first Black person to do this. And | just wanted to say

13 for this nonent, and have no questions for the w tness, how
14 extraordinary it is that she is a history nmaker and a rule
15 breaker, should she be c nfirned.

16 This is a long and tortured history of federal courts
17 in this country, fromDred Scott to Pl essy versus Ferguson
18 to even recent decisions that trouble ne on voting rights.
19 But we have to mark these nonents where we are neking

20 ex raordinary progress. The witness before us today is an
21 extraordinary human bei ng by any neasure, and | just want
22 to say for the record that the history of our country, our
23 ancestors, Black and Wite, a rainbow coalition of people
24  that have struggled to nake a day |ike this possible, our
25 ancestors are rejoicing, and |'"'mso grateful to see the
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W t ness before us today. Thank you.

Chai rman Durbin. Thank you, Senator Booker. Senator
Coons.

Senator Coons. Thank you, M. Chairman. M.

Cunni ngham wel cone. You have very strong credentials and
have represented sonme of Anerica' s nost successful and

best - resourced conpani es, conpanies like Intel or Mcrosoft
or Ceneral Mbdtors.

And |I' m soneone who, in IP, is always concerned about
bal ance, bal ance in policy, balance in experience, bal ance
I n advocacy. | just aminterested in your views, broadly,
as well as your experience around solo inventors, snall
start-up conpani es, becaus often, they have quite
di fferent experiences in our |IP systemand different views
on the inmportance of pat nt protection, in particular.

Have you represented a small start-up conpany or a solo

i nventor, or re you aware of the challenges that sonetines
face these snaller players when they seek protection under
our patent systenf

Ms  Cunni ngham  Thank you, Senator, for that
guestion. So ny representations have been very broad.
|"ve represented both individuals and | arge conpani es, as
you already indicated, and also smaller conpanies. So | do
have that breadth of representation.

Senat or Coons. And what do you see as the differences
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1 in how a General Mdtors or a Mcrosoft experiences our

2 patent systemversus the sonewhat iconic, | know, garage

3 inventor?

4 Ms. Cunningham Sure. | think usually the

5 differences come down to kind of the resources that are

6 available to the conpanies versus the smaller individuals.
7 So really, ensuring equal access for everybody, i ncluding

8 the garage inventor, as you indicated, as wll as the |large
9 conpanies that nay be nore well-heeled, is inportant in our
10 system

11 Senator Coons. W're in the mddle, on the floor of
12 the Senate right now, in debating and hopefully noving

13 towards a final vote on a bill designed to strengthen

14 i nnovati on, R&D, our conpetitiveness as a country. And |I'm
15 concerned about China's ngoing theft of Anerican

16 intellectual property. I'malso alarned by the contrast

17 between China's recent efforts to bolster its IP regines

18 and the weakening of protections for creators and

19 innovators in our system How do you view the chall enge or
20 th potential threat to our global |eadership in IP by

21  China?

22 Ms. Cunningham Thank you for that question, Senator.
23 So in general, |'ve seen sone statistics, for exanple, that
24  show that China's involved in potentially 60 percent or so
25 of trade secret cases, and |'m aware of sonme of the theft
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1 concerns and sonme of the issues that | believe this body

2 and Congress at |arge are considering.

3 | also amaware of a fairly recent suit where there

4 was essentially an antisuit injunction that took place, and
5 then the Texas court -- it was the Eastern District of

6 Texas, | believe, before Judge Glstrap. It |ooks like

7 you're famliar wth this particular decision |I'm

8 describing, Senator Coons. But in that par icular case, it
9 was a situation where the Texas court decided that that

10 court could go ahead and proceed on the nerits. But |

11  think that's another concern, and | think it interrelates
12 wth the concern that you fl agged.

13 Senat or Coons. One of the areas that Senator Tillis
14 and | worked hard to try and find some comon ground and

15 sone path forward on in he |last Congress is subject matter
16 -- the eligibility to Section 101 jurisprudence. And |

17  woul d argue we have heard from many fornmer heads of the

18 P.T.O, man practitioners in the field, even judges on the
19 circuit to which you' ve been nom nated, that there is

20 pr found uncertainty about the path forward in Section 101
21  jurisprudence.

22 And | recognize there's real Iimtations on what you
23 can say in a confirmation hearing, but do you believe the
24  Federal GCrcuit could provide greater clarity or certainty
25 in this area? Are you concerned that sonme critica
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1 technol ogies around things like artificial intelligence or

2 personalized nedicine are now not eligible for patents or

3 there's lack of real clarity and that's inpacting our

4 conpetitiveness as a country, particularly in these two

5 critical areas?

6 Ms. Cunningham Thank you for that question, Senator

7 Coons. So | knowthis is an area that | think is near and

8 dear to your heart as well to some of the o her senators'

9 hearts. And in general, in terns of Section 101, | think
10 the inpact of the Alice and Mayo deci sions and kind of that
11 framework, the two-step framework tha it |ooks |like you're
12 famliar with that was set up, has |led to decisions where
13 there is nore in terns of cases where really there are
14  Section 101 invalidation decisions that cone down. It
15 cones down in a variety f areas. As you indicated,
16  because sone of these cases may |likely cone before ne, |
17 can't speak to it because | conpletely understand ny duty
18 to not prejudge any matters.
19 Senat or Coons. Under st ood.
20 Ms  Cunningham But | do recognize that this is an
21 inportant area and an area that deserves attention and an
22 area that the Suprene Court is considering taking up a cert
23 petition on as well.
24 Senator Coons. Last question, if |I could. A decade
25 ago, we passed and the president signed into | aw t he
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1 Anerica Invents Act. One of its core goals was increased

2 efficiency and the inprovenent of patent quality and the

3 reduction duplicative litigation. A decade later, is it

4 your inpression that that goal has been achi eved or not,

5 and what, if anything, has surprised you about the

6 inplenentation or interpretation or real-world inpacts of

7 that |egislation?

8 Ms. Cunni ngham Thank you, Senator, f r that

9 question. So in general, as you indicated that

10 legislation was passed in 2011, and it really has led to a
11 nunber of -- especially, I.P.R petitions have really been
12 a boon effort. And | think that has led to nore people

13 really seeking, fromthe P T.0O, sort of the invalidity

14 decisions that they may want to try to get in place or at
15 least challenging the validity of a patent before the

16 P.T.0O as opposed to strictly before the district courts.
17 | feel like it has led to sone decrease in filings, at
18 least in terns of dealing with sone issues in terns of

19 invalidity before the district courts. Again, | feel I|ike,
20 as a nomnee, | can't speak to exactly where all these
21 t hi ngs woul d go because various issues, of course, cone
22 Dbefore the Federal Circuit. But |I do recognize that the
23 A l.A has had a huge inpact and was really the biggest sea
24  change since the 1952 Patent Act.
25 Senator Coons. | appreciate -- I'mglad that you have
Trustpoint.One Alderson. wwwW;lvzive:;gﬁrE)ecggrtt% r;com 8&%5257%57'38

Document ID: 0.7.1891.12024-000001



42

1 been nom nated by our president, and | | ook forward to

2 supporting you and appreciate your answers to ny questions,
3 constrained as they are by the context in which you appear,
4 and |l ook forward to your service on the Federal Crcuit.

5 Thank you, Ms. Cunni ngham

6 Ms. Cunni ngham  Thank you.

7 Chai rman Durbin. Thank you, Senator Coons. Senat or

8 Hirono was hoping to be here, but apparently she hasn't

9 nmade it yet, I'msorry to say. | want to thank Ms.

10  Cunni ngham for her testinony, and | also want to say,

11  rem ni scent of what has been said by Senator Booker, when
12 you're in a category of a first, you have to be the best.
13 And | believe President Biden has found, in your

14  nom nation, that kind of quality. W thank you.

15 You may be receiving witten questions follow ng the
16 hearing fromsenators, which we hope you will diligently
17 respond to as quickly as possible. M. Cunni ngham thank
18 you for your testinony today.

19 Ms. Cunni ngham  Thank you.

20 Chairman Durbin. Wth that, we nove to our second

21 panel. And | ask for everyone's patience while we finalize
22 the setup for five nomnees. Take a mnute or two to put
23 the nane tags and seats in position.

24 Senator Grassley. Hey, | was just thinking, when |

25 asked you do we have to be socially distanced --
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Chairman Durbin. | think we have the five w tnesses,
and we'll hear fromthemin their opening statenents after
they stand to be sworn, please.

[ Wtnesses sworn. ]

Let the record again reflect that the panel has, in
its entirety, answered in the affirmative. | think, M.
Strickland, you are the first to proceed with an openi ng

statenment, please.
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1 TESTI MONY OF MARGARET | RENE STRI CKLAND, NOM NEE TO BE

2 UNI TED STATES DI STRI CT JUDGE FOR THE DI STRI CT OF NEW MEXI CO
3

4 Ms. Strickland. Thank you. First, | want to say

5 thank you, Senator Durbin and Ranki ng Menber Grassley, f r
6 setting this hearing. | want to thank President Biden for
7 the honor of this nomnation. | want to thank my hone

8 state senators, Senator Heinrich and Lujan, for their

9 support, their recommendation, and their kind opening

10 statenents on ny behal f.

11 | would like to acknow edge ny parents, who | know are
12 wat ching this back hone in New Mexico; ny husband, who was
13 able to cone to this hearing today to support ne; and his
14 parents, ny in-laws, who are watching our son at home so

15 that ny husband could be here at the hearing today. | want
16 to also thank ny |law partner for all of her support during
17 this process nd all of the conmttee nenbers for your

18  tine.

19 And with that, I'm-- 1'Il be glad to answer all of

20 yo r questions.

21 [ The prepared statenent of Ms. Strickland appears in
22  the appendi x.]

23 / COW TTEE | NSERT

24 Chai rman Durbin. Thank you very nmuch. | believe, M.
25  Chi pman, you are next and may proceed with your opening
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1 TESTI MONY OF DAVID H. CH PVMAN, NOM NEE TO BE DI RECTOR,

2 BUREAU OF ALCOHOL, TOBACCO, FI REARMS, AND EXPLOSI VES

3

4 M. Chi pman. Good norni ng, Chairman Durbin, Ranking
5 Menber Gassley, nenbers of the coonmttee. Thank you,

6 Senator Durbin, for your generous introduction earlier

7 1'mhonored to be here today and grateful to President

8 Biden for nomnating nme to the position of irector of the
9 Bureau of Alcohol, Tobacco, Firearns, and Expl osives. |
10 thank my wife, Tara, who is here with ne, and ny famly,
11 i ncluding ny children, Carson and Allison, for all their
12 | ove and support.

13 A T.F.'"s mssionis critical to our nation's public
14 safety. |If confirmed | will proudly |ead the bureau and
15 serve, once again, alongside its dedicated and tal ented

16 agents, investigators, and professional staff as they work
17 every day to keep our communities safe fromcrim nal

18 shootings and other violent crine, firearns trafficking,
19  bonbi ngs, arson, and nore. Wien | first joined AT.F. in
20 19 8, at the age of 22, | swore an oath to defend ny

21  country, uphold our Constitution, and protect the Anerican
22 public. During 25 years of public service, until ny

23 retirenent as a special agent in 2012, | honored that oath
24  every day.

25 | know t he danger that agents face in the field to
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1 ensure public safety and bring crimnals to justice. As a
2 young agent, | was a certified explosives specialist on the
3 national response team and a tactical operator on the

4 special response team A T.F.'s version of SSWA. T.

5 | understand the physical and enotional stress that

6 agents are under, particularly when working on crines

7 involving mass casualties and destruction. | was an

8 investigative first responder to the 1993 b nbing of the

9 Wrld Trade Center in New York and the 1995 bonbi ng of the
10 Federal Building in Cklahoma City. | have felt the pride
11  that A T.F. agents experience when th y prevent gun

12 violence or apprehend crimnals who violate our nation's

13  gun laws. | disrupted fir armnms trafficking organizations
14 that funneled hundreds of firearns along the Iron Pipeline
15 from Tidewater, Virginia, to New York. And | arrested a

16  straw purchaser who bought a handgun that a child used to
17  shoot a cop.

18 The | eadership positions | held at A T.F. grounded ne
19 in what it will take to inprove bureau operations and

20 norale | have supervised agents in the field nultiple

21 tinmes. | used that experience to devel op new approaches to
22 conbat hom cides conmtted with firearnms, inpacting

23 communities across the United States. Wile at A T.F.

24  headquarters during the Bush adm nistration, | was

25 responsible for all A T.F. field policies and procedures.
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1 | later oversaw all firearns progranms and foreign offices
2 for the entire bureau. | launched the Violent Crine | npact
3 Team program credited with preventing gun homcides in 15
4 targeted cities.

5 During ny | ast several years at A T.F., | had fiscal

6 responsibilities. | oversaw | arge budgets, including the
7 $50 mllion field operational budget, A T.F.'s $80 mllion
8 spectrumrelocation program and the $60 nillion assets

9 forfeiture program

10 These experiences, hard won over the course of

11 decades, will serve as ny guide if I"mconfirned to | ead

12 the A T.F. The bureau has excelled at investigating crine
13 since the days of Eliot Ness. M |eadership mssion wl|l
14 Dbe to sharpen A T.F.'s focus while striving to prevent nore
15 violent crinmes fromoccurring in the first place. | |ook
16 forward to answering your questions today, and thank you.
17 [ The prepared statenent of M. Chiprman appears in the
18 appendi x. ]

19 [ COW TTEE | NSERT

20 Chai rman Durbin. Thank you, M. Chipman. M. Jaddou,
21  pl ease proceed.

22

23

24

25
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1 TESTI MONY OF UR MENDQOZA JADDOU, NOM NEE TO BE DI RECTOR

2 UNI TED STATES CI TI ZENSHI P AND | MM GRATI ON SERVI CES

3

4 Ms. Jaddou. Thank you, Chairman Durbin. Thank you,

5 Ranking Menber Grassley. | greatly appreciate the honor to
6 be considered by this commttee for director of U S

7 Ctizenship and Inmgration Services. | would especially

8 like to thank Senator Padilla, nmy hone stat senator from
9 Dbeautiful California, for your kind and gracious

10 introduction. 1'd also like to thank Senator Feinstein for
11  opening the door to federal service as a sumer intern in
12 your San Diego office 25 years ago.

13 | conme before you tod y the product of a uniquely

14  Anerican experience. M late dad, a Chal dean Catholic from
15 northern Iraq, cane to Anerica as a bright-eyed foreign

16 student in the 1950s, with dreans of freedom denocracy,

17 and opportunity. He also found |ove and nmarri age of al nost
18 50 years to ny late nom an inmm grant from Mexico,

19 beautiful inside and out, who arrived with an equally

20 anmbitious Anmerican dream My parents would go on to raise
21 three daughters and strive for their Anerican dreamin a

22 southern suburb of San Diego, less than ten mles fromthe
23 U S. -Mexico border.

24 My husband, Peter, ny rock, who's right behind ne, is
25 here today, along with our two amazi ng daughters, Suli and
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1 Luna, ny sun and noon. Peter's famly shares a very

2 simlar story. H's parents, Coptic Christians from Egypt,
3 immgrated to Anerica to serve in the nedical field. H's

4 dad served as a doctor in the U S. Navy as a |ieutenant

5 commander. H's nomtrained and becane a radiation

6 oncol ogi st, hel pi ng thousands of cancer patients through

7 very difficult tines.

8 Anerica has been strengthened by the b g dreans, hard
9 work, and contributions of mllions of i mgrants and

10 refugees who have conme to our shores to forge a better life
11 for thenselves and their children. A the heart of a

12 functioning inmgration systemis an agency that

13 effectively processes inmmgration and naturalization

14  applications under the law, |ike those of ny famly and so
15 many others. This neans that U S. C 1.S. nust process

16 applications fairly efficiently, and in a humane nanner;
17  Dbe accessible, transparent, and accountable; and safeguard
18 the integrity of the systemand ensure the security of the
19  nati on.

20 My nost immedi ate responsibilities, if confirmed, wll
21 be to return the agency to firm solvency, resolve

22 dramatically increasing processing tinmes and backl ogs, and
23 utilize 21st century tools. |1'll work to ensure that

24 U S.C1.S retains the confidence of the American public as
25 an agency able to fulfill its mssion. |In addition, I'l
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1 work to ensure that the hardworking and dedi cated nen and
2 wonen, ny fornmer colleagues at U S.C 1.S., have the

3 resources, support, and | eadership they need to carry out
4 their roles without undue difficulty.

5 I"d like to thank the President for nom nating ne,

6 Secretary Mayorkas, and many ot hers who have supported ne
7 through this process. Thank you very much for considering
8 nme for the honor of serving as U S.C.1.S. d rector.

9 [ The prepared statenent of Ms. Jaddou appears in the
10  appendi x. ]

11 / COWM TTEE | NSERT

12 Chai rman Durbin. Thank you M Jaddou. M. M I gram
13 you may now proceed.

14

15

16

17

18

19

20

21

22

23

24

25
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1 TESTI MONY OF ANNE M LGRAM NOM NEE TO BE ADM NI STRATOR OF

2 DRUG ENFORCENMENT

3

4 Ms. MIgram Thank you, Chairnman Durbin, Ranking

5 Menber Gassley, and nenbers of the Judiciary Conmttee for
6 the opportunity to appear before you today. |'mgratefu

7 to President Biden for nomnating nme to this inportant

8 position, and I want to extend ny deepest thanks to Senator
9 Booker and Senator Menendez for their very kind

10 introductions.

11 At the outset, | want to thank ny famly for their

12 |l ove and support. M/ husband and nmy nephew are here with
13 nme today. M parents, ny sister, and her famly and our

14 son are watching on TV. As | sit here today, | cannot help
15  but think about my grandfather and ny great-grandfather,

16 both police officers who rose to becone the chief of police
17 in South Anmboy, New Jersey. | know that they would be

18 incredibly proud to see their granddaughter nom nated to

19 lead the dedi cated, passionate, and tenaci ous professionals
20 at the Drug Enforcenent Adm nistration

21 Today, the D.E.A is called upon to address sone of

22 the nost significant challenges in our nation. W are in
23 the mdst of an ongoing crisis of prescription opioid

24 addiction. It is a homegrown problem where nost of those
25 addicted to opioids begin by taking prescription drugs that
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1 they are prescribed or that they find in the nedicine

2 cabinets of their famlies and friends. The prescription

3 opioid crisis has nowtransforned into a national epidemc
4 that is driven by the distribution of illicit fentanyl,

5 which is senselessly costing hundreds of thousands of

6 Anmerican lives.

7 There are sophisticated international drug trafficking
8 organi zations that are brazenly distributing highly

9 addictive drugs in our comrunities, acco panied by waves of
10 senseless violence. And Anericans in the grips of

11 addiction are far too often unable to get the necessary

12 treatnent and support that they need We need to confront
13 these challenges head-on, nd | intend to do that.

14 | al so recognize that nenbers of this conmttee and

15 across Congress have spent countless hours working on

16 solutions, and if I amconfirnmed, | |look forward to

17 collaborating with you to ensure that we nmake tangi bl e,

18 sustained, and neasurabl e progress. M experience

19 vigorously enforcing the law, both public safety and public
20 health wll serve ne well in this role.
21 | have been an assistant district attorney in the
22  Manhattan D.A.'s office, a federal prosecutor, and the
23 state attorney general for New Jersey, where | led the
24 9,000-person Departnent of Law and Public Safety.
25 As attorney general, | also oversaw the police
Trustpoint.One Alderson. wwwW;lvzive:;gﬁrE)ecggrtt% r;com 8&%5257%57'38

Document ID: 0.7.1891.12024-000001


www.aldersonreporting.com
www.trustpoint.one

1 departnent in Canden, New Jersey, which was then one of the
2 nost dangerous cities in America. Today, it is not. W

3 worked tirelessly in partnership with the D.E.A. and with

4 other |law enforcenent agencies to reduce violence in Canden
5 and to inprove community relationships. And as a result,

6 violence dropped by nore than 40 percent in one year.

7 Today, Canden is at historically |lowrates of crinme and

8 violence.

9 If I amconfirmed, | will bring this results-oriented
10 focus in leading the professionals at the D E. A as they

11 carry out their vital mission to make our comunities safer
12 and healthier. |I'mgrateful for the opportunity to answer
13  your questions. Thank you

14 [ The prepared statenent of Ms. M| gram appears in the
15  appendi x. ]

16 / COW TTEE | NSERT

17 Chai rman Durbin. Thank you, Ms. MIgram M. Polite?
18

19

20

21

22

23

24

25
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1 TESTI MONY OF KENNETH ALLEN PCLI TE, JR., NOM NEE TO BE

2 ASSI STANT ATTORNEY GENERAL, CRI M NAL DI VI SI ON

3

4 M. Polite. Chairman Durbin, Ranking Menber G assl ey,
5 nmenbers of the commttee, thank you for today's hearing. |
6 offer particular thanks to Senator Cassidy for his kind

7 introduction and to both Senators Cassidy and Kennedy for

8 their courtesies throughout this nom nation process. Thank
9 you both for your service to our nation and to the great

10 state of Louisiana. | amgrateful to President Biden for
11 nomnating me to serve in this inportant role at this

12 inportant tine.

13 My wife, partner, and advocate, Dr. Florencia G eer

14 Polite, is here with nme today, along with our wonderful

15 daughters, Gabrielle and Lena. Watching fromafar are ny
16 nother, Rosalind; ny father, Kenneth Sr.; ny supportive in-
17 laws, Goria nd Theodore; ny siblings, Dam on, Tyrrel, and
18 Catrina; and scores of other friends, colleagues, and

19 famly nenbers.

20 Senators, | cone from hunbl e begi nnings, the ol dest

21 child born to teenage parents in New Ol eans, raised in

22 sone of the city's nost poverty-stricken areas, including
23 the Calliope Project in the Lower Ninth Ward. M life was
24 nonetheless rich with nmy famly's | ove and, nost

25 inportantly, ny nother's sacrifice, investnent, and
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1 commtnent to ny education.

2 From Harvard Uni versity and Georgetown Law to a Third
3 Crcuit clerkship wth ny nentor, Judge Tom Anbro, to

4 prestigious law firnms and courtroons and boardroons to

5 today's hearing and beyond, | am al ways representing and

6 always reaching back to the community that hel ped shape ne
7 into a servant |eader.

8 | hail froma famly of public servant My not her

9 recently retired after 34 years of service in the U S

10 Departnent of Housing and Urban Devel opnent My father was
11 a 37-year veteran of the New Ol eans Police Departnent. M
12 brother Damon is a captain in the Arny Reserves and a

13 detective with the Houston Police Departnent. Yet despite
14 our connections to | aw enforcenent, our famly, |ike many
15 Anericans, has felt the pain of losing a | oved one, ny

16 Dbrother, to street violence. | carry his nenory with ne

17  every day.

18 I bring a wide-ranging | egal perspective to this role,
19 having served as the United States Attorney in the Eastern
20 District of Louisiana, as well as, as an assistant U S

21 ttorney in the Southern District of New York, as well as,
22 as a defense attorney with law firnms in New York, New

23 Oleans, and in Philadelphia. | also bring the unique

24 insight that cones with serving as a chief conpliance

25 officer for a Fortune 500 conpany.
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1 If confirmed, | look forward to | eadi ng and worKki ng

2 alongside the trenendous public servants in the Cri m nal

3 Division. |Its work, which includes conbatting

4 cyberthreats, COVID relief fraud, and exploitation of our
5 nation's nost vul nerable populations, is nore essenti al

6 than ever. Mreover, it requires even greater

7 collaboration with U S attorneys' offices and federal,

8 state, local, tribal, territorial, and inte national |aw

9 enforcenent partners. | |look forward to answering your

10 questions. Thank you.

11 [ The prepared statenent of M. P lite appears in the
12 appendi x. ]

13 / COW TTEE | NSERT

14 Chai rman Durbin. [Presiding.] Thank you, M. Polite.
15 Well, what an amazing array, in this panel, of talent and
16 experience, and we thank you, each and every one of you,
17 for your willingness to engage in public service. W have
18 questions to ask. Wth this panel, I wsh | could ask each
19 of you five mnutes of questions, but I'll -- you'll be

20 spared fromthat ordeal, and we'll try to keep this as

21 condensed as possible. But | do want to start with M.

22 Chi pman.

23 M. Chipman, first, thank you for serving in | aw

24  enforcenent and risking your life for this nation. W

25 cannot ever thank you enough and your famly for standing
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1 by you in this conmmtnent.

2 Buckl e your seatbelt. You want to be the head of the
3 AT.F., hang on tight. They're com ng after you, buddy.

4 They are creating sone fictional stories about your life

5 and your experience, and you're going to have to try to

6 weather this storm |It's going to be rough fromtine to

7 time. And | want to give you an openi ng opportunity.

8 It seens that sonme on the political fr nge are willing
9 to say whatever it takes to try to sink your nom nation.

10 That includes peddling basel ess clainms about your work as
11 an A T.F. special agent in Waco Texas and statenents that
12 you made regarding attacks on a helicopter supporting

13 A T.F. operations at Waco. | also understand they've gone
14 so far as to Photoshop your face on sonebody else's body to
15 try to establish that yo were in Waco or sone ot her place
16 when you weren't.

17 So now i's your chance to at | east open up by telling
18 us the facts Wul d you conment on the role -- your role
19 at Waco, the purported photograph, and the statenents you
20 made regarding the helicopter attack?

21 M. Chipman. Thank you, Chairman Durbin, for the

22 opportunity to address these issues. First, | was directed
23 to report to Waco in May of 1993. That was in the nonth

24 after the events at Waco had concluded. M role was to be
25 assigned to a group of D.O J. enployees who were
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1 investigating the events there, and one of the reasons I

2 was selected is because | had no invol vemrent in the actual
3 case that was bei ng exam ned.

4 Wth regards to a photo that | too have seen on the

5 internet, thisis not nme. It is, in fact, a real photo

6 that cones fromthe tine of Waco. It has a stanp on it

7 that showed that it was evidence. But during the course of
8 the investigation, | interviewed all of the A T.F. agents

9 at Waco, and that is not an A T.F. agent

10 And then finally, the question about what | believe

11 you're responding to is | had the opp rtunity to do a event
12 on Reddit. Reddit is one of those things where people fire
13 questions at you, and you have to type very fast. And |

14 got a question about the lethality of the .50 caliber rifle
15 and how often it was used in crine in the United States,

16 and | was trying to be candid and say that the only case

17 that | knew of that .50 calibers were used was at this

18 incident at Waco that | was famliar wth.

19 And | was also familiar that Branch Davidians had, in
20 fa t, shot two of the planes -- excuse ne, helicopters.

21  There were bullet holes and | saw the pictures of that. |
22 could have done a better job by describing them as being

23 forced down because of the gunfire as opposed to shot down,
24 which mght have left the inpression that they were bl own
25 out of the sky, which they were not. And | regret that
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1 confusion | added.

2 Chai rman Durbin. Thank you very nuch, and |'m sure

3 you'll have anple opportunity to answer that and simlar

4 questions as we proceed. M. MIlgram | think one of the

5 really startling things that | learned in this Judiciary

6 Conmmittee many years ago, as we consider the role of the

7 D.E A, was the responsibility of the Drug Enforcenent

8 Administration of the United States federal governnent to

9 determ ne each year how many opioid pills would be produced
10 by pharnmaceutical conpani es across our nation.

11 Bet ween 1993 and 2015, the agency which you are hoping
12 to lead all owed production of oxycodone to increase 39-

13 fold, fromthree and a half tons to 151 tons, wth D. E A
14 approval. Senator Kennedy and | authored legislation to

15 require D.E.A in their quota setting to take into account
16 the fact that that was way too many, and there were nmany

17  peopl e who were abusing it and too many overdose deat hs.

18 |'m encouraged that the quota has gone down from 14 billion
19 opioids on the market in 2016 to 9.7 billion in 2019, but
20 that is still too much. Those pills are enough -- that

21 quota is enough for every adult in Anerica, every adult in
22 Anerica, to have a two-week supply of opioids. Haven't we
23 learned our |esson? Have you addressed this issue? Are

24  you aware of it?

25 Ms. MIgram Senator, thank you for that question,
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1 and thank you also for the | eadership that both you and

2 Senator Kennedy have shown in raising this issue and in

3 passing the SUPPORT Act.

4 | agree with you that drug diversion remins of

5 critical, critical and urgent inportance for the D E A

6 W' ve seen, between 2019 and 2020, approxi mately 90, 000

7  Anericans have overdosed. And again, many of those

8 individuals are starting on opioids through their mnedicine
9 cabinets and through the nedicine cabinets of their famly
10 and friends. So | share your concern about this issue.

11 You have ny commtnent that, if I am onfirnmed, | wll --
12 this wll be a high priority issue to |ook at the quotas
13 and to work with you, | hope, and other nenbers of this

14 commttee on this inportant issue.

15 Chairman Durbin. | Il just say to ny colleagues, it
16 is hard to understand how t he pharmaceutical industry can,
17 year after ye r, ask for approval for the production of

18 Dbillions of these opioid pills when we're going through

19 this scourge of overdose and all the heartbreak that it

20 brings with it. And | hope the DE.A. will finally stand
21 up and say, "Enough." Thank you very nuch, Ms. MIgram
22  Senator G assley.

23 Senator Grassley. One question for Ms. Strickl and.
24  \Wat, if any, is your relationship with the group Demand
25 Justice or its |leaders, like Brian Fallon and Chris Kang?
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1 Ms. Strickland. Thank you for the question, Senator.
2 | have spoken with M. Kang.

3 Senator Grassley. And that's the answer to your

4 question. You' ve had one conversation w th hinf

5 Ms. Strickland. | believe |'ve spoken to himtw ce,

6 mybe three tines.

7 Senator Grassley. kay. Now, for M. Jaddou, as

8 you're aware, the Immgration and Nationali ation Act

9 grants Honel and Security the authority to tenporarily

10 parole an alien into the country on a case-by-case basis

11  for specific reasons. Unlike with D.A C A, aliens who are
12 paroled into the United States are eligible to adjust their
13 status and obtain green cards.

14 Now, the vice president has said -- and called for

15 granting parole in place to countless young people who are
16 living inthe United States illegally. This would have the
17 effect of byp ssing Congress and giving mllions of people
18 living illegally in the United States a path to | egal

19 status or U S. citizenship, unlike sone of us who woul d
20 like to do that if we could get it done reasonably on a
21 bill passed in Congress.
22 Do you agree with the vice president's proposal to
23 grant parole in place to potential mllions of so-called
24  Dreaners?
25 Ms. Jaddou. Thank you, Senator, for the question. M
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1 jobas US C1.S director, if I"'mconfirmed, will be to

2 wrk with the attorneys in the agency to understand that

3 provision and understand who it could apply to. | would

4 have to study what the vice president is recommendi ng or

5 suggesting, and | would have to work with the people who

6 understand the provision of law and apply it to the facts

7 of the individual on a case-by-case basis to determ ne that
8 answer.

9 Senator Grassley. GCkay. Then let's go to the |aw

10 One nore question for you. Howis letting an entire class
11  of people receive parole consistent wwth an inmgration

12 law s cl ear | anguage that parole should only be on a case-
13 Dby-case basis for specific reasons?

14 Ms. Jaddou. Thank you, Senator. One of the things

15 that U S. C1.S does as it adjudicates -- it adjudicates on
16 a case-by-case basis. Individuals nmust submt a formthat
17 is the general access that people have to any sort of

18 request nmade before the agency. They nust provide quite a
19 bit of information about thensel ves before they can even be
20 considered. And many background checks are done on each
21 individual case, and an adjudi cator says yes, nho, may
22 request additional information. And that's where -- how
23 adjudication is done.
24 Senator Grassley. M. Chipman, on March 25th this
25 year, Senator Johnson and | wote to A T.F. asking for
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1 records relating to the October 2018 Hunter Biden firearm
2 incident. In response to ny letter, A T.F. has refused to
3 provide any records, citing the Freedom of Information Act,
4 which is totally irrelevant to A T.F."s responsibility to
5 conply wth legitimte Congressional oversight requests.

6 Congress isn't subject to F.OI.A restrictions, and

7 AT.F.'"s use of the law as a shield is inconpetent.

8 If confirmed, what steps will you take to produce

9 records to this commttee relating to Hunter Biden's

10 Cctober 2018 firearmi nci dent?

11 M. Chipman. Senator G assley, hank you for asking
12 me this question. |If | amconfirned as A T.F. director, I
13 wll abide by all AT.F. plicies and D.OJ. policies to
14 ensure that you receive the records that you require.

15 Senator Grassley. This matter has been all over the
16 news. Wat else do you need to | earn before you can nmake a
17 decision to do what | ask you to do?

18 M. Chipman. Senator, | amfamliar wth what |'ve
19 seen in the news. But | think if I"'mconfirned as A T.F.
20 director, it'll be ny responsibility to respond based on
21 the facts, and |'msure that there would be nore facts

22 available to ne if | am confirned.

23 Senator Grassley. | will submt the rest of ny

24  questions for answer in witing.

25 [ The information appears in the appendi x: ]
. www.trustpoint.one 800.FOR.DEPO
Trustpoint.One | Alderson. www.al dersonreporting.com (800.367.3376)

Document ID: 0.7.1891.12024-000001


www.aldersonreporting.com
www.trustpoint.one

65

1 / COWM TTEE | NSERT

2 Chai rman Durbin. Thank you, Senator G assley.

3 Senator Leahy?

4 Senator Leahy. Thank you, M. Chairman. M. Chipman,
5 as you know, the A T.F.'s National Tracing Center in st

6 Virginia is our country's only crime gun tracing facility.
7 \When a gun is found at a crine scene, |aw enforcenent

8 authorities want to find the gun's last-kno n owner, they
9 submt a trace request to the National Tracing Center. The
10 National Tracing Center receives nearly 1,700 trace

11 requests every day, every day. It's n a pace to receive
12 550,000 requests this year as all -- a record high.

13 Incredible nunber -- anpbun of tinme-sensitive work for the
14 N T.C.

15 And | know from ny days in | aw enforcenent how

16 inportant it was to trace a gun found at a crinme scene. It
17 could be the key to solving the crine, preventing others.
18 So | think nost Anericans would be shocked if they knew

19 this is the observed reality of crine gun tracing at the
20 AT F.'s National Tracing Center. Laws have been passed

21 that forced you into that situation. Congress, at the

22 behest, | think, of sonme of the gun | obby, prohibited

23 A T.F. fromelectronically searching gun sales records

24 currently in its possession. You have tens of mllions of
25 these records being stored in nmetal shipping containers in
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1 the parking lot, sone of themfrayed, decayed, barely

2 |egible.

3 Agai n, a nunber of us on this commttee have served in
4 | aw enforcenent, and we know how inportant it is to be able
5 to trace a gun. So anything else you want to trace, we'd

6 do it electronically, scan it. Any agency in the 21st

7 century would do that. But you are forced by the | aws that
8 we passed, foolish laws, to have this | abor intensive

9 process, which, of course, hinders |aw enforcenent all over
10 the country. | think we have to act swiftly to bring the
11 A T.F. into the 21st century. Just y sterday, |

12 reintroduced the Crine Gun Traci ng Moderni zation Act. It's
13 supported by the Justice D partnent. It would allow A T.F.
14 to electronically search crinme gun records.

15 So, M. Chiprman, ny question is do you agree that

16 further inproving the efficiency of crime gun tracing is

17 going to help law enforcenent throughout the country?

18 M. Chi pman. Thank you, Senator, for this question,
19 and thank you for being so passionate about sonething

20 that's just so critical to not only the functions of state
21 nd | ocal |aw enforcenent, which A T.F. supports, but the
22 mssion of AAT.F. to disrupt firearns trafficking.

23 As a young agent in Norfolk, Virginia, there was not a
24 single trafficking case that | was able to nmake that didn't
25 rely on the Tracing Center, and | can confirmthose
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1 pictures are accurate, at |east as of ten years ago, when |
2 oversaw the activities there, that we have dedi cated

3 federal enployees that are just neeting obstacles that are
4 inhibiting the AT.F. fromdoing a good job. And that is

5 telling local cops where crine guns cane from which is

6 just a very val uable | ead.

7 Senator Leahy. I|I'mtold that electronic traces could
8 potentially save hundreds of thousands of h urs on traces

9 overall. | think that's why so many | aw enf or cenent

10 agencies support ny legislation. In fact, M. Chipman, |'d
11 like to enter letters of support fromthe Federal Law

12 Enforcenent O ficers Association and the Major Cities

13 Chi efs Associ ati on.

14 [ The informati on appears in the appendi x: ]

15 / COW TTEE | NSERT

16 Chai rman Durbin. Wthout objection.

17 Senator Leahy. And since 2013, M. Chipman, |'ve been
18 working with AAT.F. on bipartisan legislation to curb straw
19 purchasing and firearns trafficking. | worked wth Senator
20 Collins and Chairman Durbin to reintroduce that |egislation
21 to help us stop these kind of straw purchases. Wy is that
22 inportant, that we be able to do that?
23 M. Chipman. Well, it's critical. One of the nobst
24  significant cases | ever was able to make in ny A T.F
25 career was actually in Waco. W had a officer shot by a
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1 juvenile, and | was able to trace the gun using the Tracing
2 Center and was able to identify that an adult had straw

3 purchased this gun for the child.

4 You know, this is what places everyone in danger, and
5 it's sonething we've known has occurred for a long tine,

6 and | think that working coll aboratively with the |icensees
7 to teach them how to observe this crimnal behavior and

8 stop it but also investigating these crinmes is just

9 absolutely essential.

10 Senator Leahy. | now close with this. |'ma gun

11  owner, but when | go to the gun store in Vernont to buy a
12 gun, they say hi to ne and, "l saw your cousin the other
13 day. Every -- how are you doing? Oh, by the way, we have
14 to do a background check on you." And | say, "Fine." |
15 want it to be done for everybody. | don't want straw

16  purchases. And nost gun shop owners don't want sone of

17  these gun show thi ngs where they can have straw purchases.
18 Thank you, M  Chairnman.

19 Chai rman Durbin. Thank you very much. Senat or

20 Cornyn?

21 Senator Cornyn. M. Chairnman, before ny five m nutes
22 starts, I'd like to just respectfully note ny objection to
23 five executive branch nom nees here all for very

24  significant Senate-confirnmed positions, and the chairnman

25 has given us these five nom nees and five mnutes to ask
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1 them questions. This is a -- tone, it's a -- trivializes
2 our constitutional responsibility of advice and consent. |
3 don't think we have nmuch choice but to proceed to try to

4 ask what questions we can, but this is really a joke. And
5 when it cones to our constitutional responsibilities, |

6 understand the eagerness of the chairman and the

7 admnistration to nove nom nees as fast as they can. It's
8 a frustration for every adm nistration, eve y Senate

9 mpjority. But this is really beyond ridiculous, and | just
10 would respectfully note ny objection.

11 Chairman Durbin. Senator, if | ould respond? W're
12 doing our best to nove these nomnees in a tinely fashion.
13 But I --

14 Senator Cornyn. Well, this is a drive-by hearing, is
15 what this is.

16 Chairman Durbin. But | would like to add for the

17 record that mny of the vacant -- many of the positions

18 they are seeking were either left vacant or filled by

19 tenporary appoi ntnent under the previous adm nistration.

20 This adm nistration is bringing the nom nees for Senate

21  confirmation.

22 Senator Cornyn. M. Chairman, | support the

23 nom nation and will, in all |ikelihood, vote for the

24 confirmati on of some of these nom nees, but there's sone |
25 have serious questions about that 1'd |ike to have a chance
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1 to ask them But having noted nmy objection, |let nme just

2  proceed.

3 Ms. Jaddou, in 2015, the Per manent Subconmm ttee on

4 |Investigations here in the Senate did a extensive mnultiyear
5 investigation into the placenent of unacconpanied childr n
6 wth sponsors here in the United States. They docunented
7 that, in one case, the Ofice of Refugee Rel ocation placed
8 eight children in a forced | abor condition. Basically,

9 what happened is human traffickers posed as sponsors, and
10 then O R R placed these unacconpanied children with

11  sponsors who then trafficked them and used themfor forced
12 labor. Do you believe the current procedures that are in
13 place to vet sponsors for placenent of unacconpani ed

14  children are acceptabl e?

15 Ms. Jaddou. Thank you, Senator, for that really

16 inportant question. As a nother, the protection of

17 childrenis - | can't even describe how inportant it is,
18 not only to ne personally but parents everywhere.

19 On this specific issue, as the director of US. CI.S.,
20 if I'mconfirnmed, this is not generally the area where |

21 would have a specialty, and | don't necessarily have a

22 specialty in the placenent of children in specific hones.
23 | amaware that U S. C1.S. currently is assisting in the
24  mssion of Honeland -- that HH S, Health and Human

25 Services, at the nonent, and they have been trai ned under
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1 the current procedures. But unfortunately, | have not been
2 Dbrought up to speed on those issues, and | would certainly
3 -- that would be one of the first things I would want to

4 do, to ensure that the officers of U S C1I.S have the

5 greatest anount of information and training available to

6 themto place children in safe and | oving hones.

7 Senator Cornyn. Are you aware that, as of My 24th,

8 2021, that the Biden adm nistration has 18, 87 children in
9 custody?

10 Ms. Jaddou. | was not aware of that specific nunber,
11 but | have heard it's a | arger nunber

12 Senator Cornyn. And are you aware that, since the

13 Permanent Subcommttee on |nvestigations conducted this

14 nultiyear investigation into the placenent of unacconpani ed
15 children with sponsors, here has been no change in the

16 policy. |In fact, there is no governnment agency that is

17 responsible for follow ng up on the placenent of these

18 children. Are you aware of that?

19 Ms. Jaddou. As | stated, sir, | was not aware.

20 That's not a process that |'"ma specialist in. | don't

21  have nuch expertise in that area. But certainly, to the

22 extent that US.CI.S officers, if I"'mconfirned, are

23 I nvol ved in that process, | would like to learn as nuch

24  about it, and | thank you for bringing that to ny

25 attention. | would definitely like to take a | ook as soon
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1 as |I'mconfirmed.

2 Senator Cornyn. As a matter of fact, on March the

3 11t h, 2021, the Biden adm nistration entered into a new

4 menorandum of under st andi ng regardi ng unacconpani ed

5 children, term nating the cooperation between H H. S

6 ORR, I.CE, and CB.P. with regard to vetting the

7  background of the sponsors with whomthese unacconpani ed

8 children are placed. 1In other words, as ba as this

9 conmttee report is, and it dates back to 2015, there's

10 been no change in the followup of these children that are
11  being placed wth potential traffickers, people who woul d
12 subject themto forced | abor assault them abuse them

13 exploit them The Biden adm nistration has just nmade that
14  harder to vet because they term nated the nenorandum of

15 April the 13th, 2018.

16 M. Chipman, | wanted to ask you, do you recogni ze the
17 -- an individual right to keep and bear arns?

18 M. Chipman. Thank you for that question, Senator.

19 The Suprene Court has recognized that right. |'ma gun

20 owner nyself. And the answer is yes.

21 Senator Cornyn. And is a | aw abi ding gun owner a

22 threat to public safety, in your view?

23 M. Chipman. Thank you for that question, Senator.

24 |f the term|aw abi di ng neans soneone has lawfully

25 possessed a gun, there are often occasions that that person
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1 then goes on to commt a violent crime. |f you're just

2 saying characterize the majority of gun owners, the

3 mjority of gun owners are | aw abi di ng.

4 Senator Cornyn. \What's the role of the A T.F. or the
5 federal governnment in restricting the right of |aw abiding
6 gun owners to keep and bear arns? You said that sone of

7 themmy go on to commt crines, but so far, we're not

8 living with, | guess, the novie The Mnority Report, where
9 we had the capacity or ability to investigate pre-crines.
10 So what restrictions would you place on the right of a | aw
11 abiding citizen to keep and bear arns under the Second

12 Anendnent ?

13 M. Chipman. If I'mconfirmed as A T.F. director,

14 it's AT.F."s responsibility to primarily enforce the

15 National Firearns Act, the Gun Control Act, and our

16 priority will be, you know, focusing on people who break
17 federal laws nd attenpt to, you know, intervene before

18 they kill soneone. So that is a balance that we need to
19 strike but again, the Constitution is the guardrails to
20 that activity.

21 Senator Cornyn. |'ll just say, in conclusion, if the
22 chairman will give ne just a nonent, that | think one of
23 the areas that | do think that A T.F. needs to focus on is
24  unlicensed firearns manufacturers that are not currently
25 obligated, like federal firearns |licensees are, to conduct
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1  background checks. And indeed, this is a | oophol e through
2 which sonme individuals -- for exanple, the shooter in

3 (dessa, Texas, a few years back, circunvented the

4  background check system by buying a AR-15 | ookali ke from a
5 unlicensed firearnms manufacturer. So | hope that's an area
6 you will |ook at and work with us on.

7 M. Chipman. Thank you, Senator, and if confirned, |
8 wll strive to work with you on that, and | thank you for

9 your dedication inproving the N.1.C. S. system

10 Chai rman Durbin. Thank you, Senator Cornyn. And

11  Senator Feinstein.

12 Senator Feinstein. Thanks, M. Chairnan. Wile we

13 are sitting here, we have gunman in San Franci sco

14  shooting down people. The press say at this tine maybe si X
15 to seven people have been killed. M. Chipman, gun

16 violence is so prevalent in this country. Wat are the

17 first steps you will take to do sonething about it, if any?
18 M. Chi pman. Senator, well, | wanted to say thank you
19 for that question, but first, I'msorry to hear that news.
20 I asn't aware of that. |If I'mconfirmed as A T.F.

21 director, one of our priorities at AAT.F. will be focusing
22 on gun trafficking and the unlawful transfer of |egal guns
23 to crimnals, and perhaps, in this case, you know, a crine
24  like this could be prevented. So as A T.F. tries to solve
25 crinmes, we will have to strive just as hard to prevent them
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1 fromever happening in the first place.

2 Senator Feinstein. Well, | thank you. You know, and
3 | guess I've been listening to these questions bei ng asked
4 and responded to for nore than 20 years now, and not hi ng

5 changes on the streets. And | think we all need to think a
6 little bit about that. You know, this is a gun-happy

7 nation, and everybody can have their gun, but what is

8 happening out there in the killing of innoc nts should be

9 protected by our laws. And unfortunately we're not neking
10 the laws that can protect people fromthis kind of gun

11 crinmes.

12 Last fiscal year, the nunber of inventory inspections
13 conducted by A T.F. to ens re that weapons are not diverted
14 to crimnals fell to just over 5,800. And ny

15 understanding, that's down from 13,000 in fiscal year 2019.
16 So the -- your departnent is sitting by, and all of this is
17  happening. At the sanme tinme, gun sales were spiking around
18 the nation. Even before the pandemc, A T.F. inspected

19 less than 15 percent of licensed dealers in a year. So |'m
20 no a great fan of those nunbers. |If confirnmed, what wll
21  you do, specifically, to increase the nunber of A T.F.

22  inspections?

23 M. Chipman. Thank you for this question, Senator.

24  And it's a very inportant question. If confirmed, very

25 early oninny tenure, | want to find out the reasons for
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1 that drop in statistics. One thing strikes nme is I'm

2 unsure how COVID inpacted the A T.F. workforce. But

3 certainly, when just |ooking at the nunbers, we have to

4 ensure that A T.F. inspectors are targeting those firearns
5 dealers nost at risk.

6 | also see in those nunbers that a | arge percentage of
7 the inspections result in no findings, which suggests that,
8 in those cases, they're -- the dealer is co pliant. So |

9 think a whole review of what's going on to nmake sure that
10 the limted resources that A T.F. -- is used efficiently to
11 further this mssion is absolutely critical, and thank you
12 for bringing up this inportant point

13 Senator Feinstein. WIIl, thank you. And | wll do

14 everything within ny power to see that you have the staff
15 to do this if you really show that you're going to do it

16 because | amincreasingly concerned, as the nunbers of nass
17 shootings go up, people dying, and that is happening on our
18 streets right now Gun sales are spiking across the

19 npation. And A T.F.'s record has decreased from-- as |

20 understand it, down to 15 percent of |icensed deal ers being
21 inspected in a year. |Is that a correct figure? It was in
22 The New York Tines, 5/2/21.
23 M. Chi pman. Senator, thank you for that question.
24 1t is my understanding that A T.F. has not yet been able to
25 neet a self-inposed goal of inspecting dealers every three
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1 years. It's sonmething that A T.F. is mandated to do with
2 explosives dealers. So | think it's a good goal. Again,
3 If I"'mconfirnmed, | will get to the bottomof this

4 situation, and I thank you for your dedication in doing

5 what you can to provide A T.F. the resources to get this
6 inportant m ssion done.

7 Senator Feinstein. Well, | hope you do that. |I'm

8 going to hold you to it. And if you don't, you re going to
9 hear fromnme. So thank you very nuch.

10 M. Chipman. Yes, Senator.

11 Senat or Feinstein. Thank you, M  Chairman.

12 Chai rman Durbin. Thank you Senator Feinstein.

13  Senator Lee.

14 Senator Lee. Thank you, M. Chairman. Like Senator
15 Cornyn, I1'd like to make a brief statenment not counting
16 against ny tine at the outset. | just want to express

17 agreenent with what Senator Cornyn said, and while |I'm

18 certainly s npathetic to the need to get through nom nees,
19 it is different than establishing that we need to have all
20 fi e of these nomnees in a single panel in a single
21 hearing. |If we need to have nore hearings, fine. If we
22 need to have nore panels of the sane hearing, that's fine
23 too. This is a difficult spot. To cover this nmany
24 nom nees of this nmuch significant in one hearing can be
25 tough. Thank you for letting nme address that.
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1 M. Chipman, |'d like to start with you. | believe

2 Senator Cornyn referred briefly to a statenent that |

3 independently found concerning, a statenent that you had

4 posted on Reddit back in 2019, when you said, quote, "Wile
5 at AT.F., | conducted studies involving people who fail d
6 background checks to determ ne how nmany |ater conmtted

7 crimes with a gun. Mny did. This is a perfect

8 opportunity to arrest people before conmtt ng crines

9 rather than responding after the fact," close quote.

10 I find this statenment very troubling, especially

11  troubling for someone who's been nomnated to serve as the
12 A T.F. director, because, even setting aside for a mnute
13 the Second Anendnent, even before you get to the Second

14 Amendnent, this violates our npost fundanental rul es of due
15 process, talking about a desire to arrest people before

16 commtting crinmes rather than after the fact. It's not how
17  our crimnal justice systemworks. And if that's how you
18 view people, that is concerning to ne.

19 Now, this is conpounded by other comments you've nade
20 that, to ne, reflect a certain degree of disdain toward gun
21 owners and, in particular, new gun owners.

22 On April 3rd of 2020, just over a year ago, you gave
23 an interview with Cheddar News, and you were tal king about
24 increases in gun sales, especially first-tinme gun owners

25 who had decided to purchase a gun for the first tinme during
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1 the pandemic. |In the interview, you openly nocked first-

2 time gun owners, saying that they were, quote, "nore |ike

3 Tiger King," and then advising themin quite a nockery to

4 hide their gun, quote, "behind the cans of tuna and beef

5 jerky they have stored in a cabinet and only bring that ut
6 if the zonbies start to appear,” close quote.

7 Wen | first sawthis, | watched the clip and I read

8 the clip several tinmes, hoping that | was m ssing context,
9 hoping that there was sonething el se there that woul d make
10 this less troubling. It concerns ne that you, as the

11  nomnee to be the director of the AT F. would have such a
12 flippant and, if | may say so, utterly condescendi ng

13 attitude toward first-tinme gun owners in this country. And
14 | say this as a forner federal prosecutor, one who worked
15 wth A T.F. agents and agents from nmany ot her agenci es.

16 This is a troubling flippant attitude for sonebody who's
17 going to head this agency.

18 Now, you may find it interesting to |learn that a

19 survey of federal firearns |icensees conducted by the
20 Na ional Shooting Sports Foundation shows that retailers
21 supported the highest average percent increase in sales to
22 Black Anericans during the first half of 2020, with | arge
23 increases also to wonen and to Hi spanic Anericans and Asi an
24  Anericans as well. So why would you choose to insult so
25 many of your fellow Anmericans with a statenent like this
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1 based on the fact that they've purchased a gun?

2 M. Chipman. Senator, thank you for allow ng ne the

3 opportunity to address both of these coments that |

4 Dbelieve were m sunderstood and taken out of context. |'ll
5 start with the first.

6 When | was tal king about the prosecution of people who
7 had lied and tried to buy a gun, clearly those people who

8 lie and try have coormitted a serious federal felony. And

9 what | suggested is, if we did research, we could determ ne
10 which of those people were nost likely to later conmt sone
11  violent crime. And | do believe it wuld be AT.F.'s

12 mssion, that of prosecutors to prosecute those people who
13 commtted a serious federa felony before, you know,

14 striking again and killing someone. Wth respect to the

15 other quote, I'Il just say briefly --

16 Senator Lee. So are you saying that what you, in

17 fact, nmeant w s before commtting other crinmes and after

18 commtting a predicate crime? |s that what you're telling
19 nme that you neant when you said, "This is a perfect

20 opportunity to arrest people before commtting crines

21 rather than responding after the fact"? |Is that what you
22  nmeant?

23 M. Chi pman. Senator, thank you for the question, and
24  thank you for the opportunity to clarify. Wat | said was
25 that | think that, in certain circunstances, it is
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1 absolutely the mission of A.T.F. to arrest people for lying
2 on a federal firearns form a five-year felony --

3 Senator Lee. Right, because that's a crine. That is
4 a crine.

5 M. Chipman. And it's the one | was speaking about in
6 the quote that you were saying, sir.

7 Senator Lee. Ckay. But you said before commtting

8 crines.

9 M. Chipman. Before conmtting an additional violent
10 crime, which is something I was seeing at A T.F., that

11 people would lie and try and then go hrough other neans,
12 acquire a gun, and hurt soneone

13 Senator Lee. GCkay. So that statenent was sort of in
14  invisible brackets? 1Is that what you nean? O is that

15 just what you're saying hat you neant?

16 M. Chipman. At the tine, | did ny best to

17  comruni cate and clearly, as exanpled here, | fell short. |
18 wll try to do better.

19 Senator Lee. GCkay. How about the other statenent?

20 M  Chipman. Wth regards to the coments that | nade
21  on Cheddar, that was a lengthy interview. \Wat | was

22 trying to use is self-depreciating hunor. The person who
23 had a gun stored behind his tuna and beef jerky was ne.

24  And | was saying that all of us were acting in new ways as
25 a response to COVID, and | thought that people should be
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1 very clear that when they bring a gun in their home, they
2 need to be properly trained.

3 So again, we have oftentines the ability to talk to

4 the nedia. Sonetines that's taken out of context, and |I'm
5 sorry for any confusion | nmade when | was trying to point

6 out the fact that sonetinmes bringing a gun into your hone,
7 if you're untrained, is a particularly dangerous thing to
8 do.

9 Senator Lee. Yeah, it does concern ne that these

10 statenments that you say are taken out of context or

11  m sunderstood are not thenselves out f context. Wen you
12 view themin context against other statenents you've mnade,
13 statenents -- including st tenents that you nade while you
14 were representing, as a | obbyist, Anericans for a

15 Responsi bl e Sol ution.

16 You were tal king about silencers, about sound

17  suppressors used on firearns. You said, "You know what

18 protects your hearing better than a silencer? Earplugs."”
19 And you went on to say that making it easier for people to
20 purchase silencers would neke it easier for active shooters
21 to inflict serious harmon our conmunities w thout being
22 protected by trained | aw enforcenent professionals. Now,
23 The Washi ngton Post, hardly a bastion of conservative,
24 right-w ng-nutcase journalism gave that three Pinocchi os.
25 You were even nore acerbic. You were even nore
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1 aggressive and, | believe, even nore reckless, when you

2 gave a simlar comment to The Salt Lake Tribune, ny

3  honetown paper, in response to legislation | had filed

4 dealing with sound suppressors for firearns, recognizing

5 that there are legitimte nedical reasons why soneone m ght
6 want to protect their hearing using a conbination of

7 earplugs and sound suppressors.

8 You said, quote, "The only people that benefit from
9 this bill are gun |obbyists and crimnals who want easier
10 access to deadly weapons. That's why this irresponsible
11 legislation couldn't get passed when Republicans had

12 conplete control of the Congress I nstead of making it

13 easier for firearns that ¢ uld be used in anbushes and

14 other attacks to enter our streets, Congress should focus
15 on meking the job of police officers who are trained to

16 serve and protect the communities and their famlies

17 safer."

18 You're saying that the only people who could benefit
19 fromthem are gun | obbyists and crimnals who want to kil
20 pe ple Is that statenent al so taken out of context? |If
21 so, what was the additional context? And how does this

22 reflect the careful, neasured judgnent of one who woul d be
23 in charge of enforcing our nation's gun | aws?

24 M. Chipman. Senator, thank you for the question

25 about silencers, which have been regul ated under the
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2 the silencer out of that regulatory regine that has

3 prevented silencers by nore frequently being used in

4 crimnals, as an advocate, | thought that that was the

5 wong approach.

6 Senator Lee. Yes, you made that quite clear. But

7 that's not what |'m conplaining about. Wat |'m

8 conplaining about is that you said the only people who

9 could support this are gun | obbyi sts and peopl e who want to
10 engage in illegal shootings, people who want to engage in
11  mass shootings, or sonething |ike tha Do you stand by

12 that statenent?

13 M. Chipman. Senator | was trying to contrast the

14 fact that silencers are legal. You purchase them --

15 Senator Lee. No. No.

16 M. Chipman. -- through the National Firearns Act.

17  The peopl e who want them unregul ated are those that want to
18 have easier access.

19 Senator Lee. Look, you're not going to spit downw nd
20 and then tell us it's just raining. | nean, |I'msorry.

21 There is no reasonable reading of this statenent that could
22 be interpreted this way. "The only people that benefit

23 fromthis bill are gun | obbyists and crimnals who want

24 easier access to deadly weapons.” Is it not also true that
25 sone people mght want to protect their hearing while
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1  shooting?

2 M. Chipman. Senator, as | said before, it's ny

3 belief that those who want to buy silencers to protect

4 their hearing, there's a nethod to do that. There are nmany
5 conpanies that sell National Firearns Act weapons, and

6 there's a process to do that. What | was addressi ng was

7 making it easier for crimnals to use silencers, a threat

8 that our nation has really avoi ded because f a strong |aw
9 passed in 1930.

10 Senator Lee. Yeah. Al right. Look, I get it. M
11  tinme has expired. That's not what yo said. That's not

12 what you said at all, nor is that the inpact that this bil
13 would have. The fact is that nost people don't get sound
14  suppressors because of the regulatorily and expensive,

15 tinme-consum ng, burdensone process that is inposed by this
16 law. And | think this is very concerning for soneone who's
17 had a series of inflamatory statenments, very concerning

18 that we're considering confirmng you to be our |ead | aw

19 enforcenent officer for our gun |aws. Thank you, M.

20  Chai r man.

21 Chai rman Durbin. Senator Witehouse.

22 Senat or Wi t ehouse. Thank you, Chairman. M. Polite,
23 | assune you'll agree that it's wong to pursue a crimnal
24  case for political purposes.

25 M. Polite. Certainly, Senator. That is correct.
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1 Senator Wiitehouse. Is it also wong to duck a case
2 for political purposes?

3 M. Polite. Senator, considerations related to

4 politics should play no role in enforcenent or

5 prosecutorial decision-nmking.

6 Senat or Wi tehouse. So there's roomfor msuse on

7 both sides. It would be wong to pursue a case for

8 political reasons, and it would be wong to duck a proper
9 case for political reasons also, correct?

10 M. Polite. That's correct, Senator.

11 Senat or Wi tehouse. Did you read Judge G eeson's

12 brief in the Flynn case?

13 M. Polite. | amfamliar with the brief, Senator.
14 Senat or Wi tehouse. Wuld you read it before | vote
15 for you?

16 M. Polite. Certainly, Senator.

17 Senat or Wit ehouse. Geat. Thank you. M. M| gram
18 in Rhode |Island, we have integrated peer recovery

19 specialists into | aw enforcenent. Sonetines they ride

20 al ng. Sonetinmes they follow up. It has been an

21  enornously successful programthat nmany of our police

22 departnents have not only cone to participate in but cone
23 to |love.

24 Whoever is handling the mc, could they please deal
25 wth that? Like, turn down ny volunme. May | hold the tine
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1 while we fix this? How are we feeling? Well, it's just --
2 let me try again. Can you hear ne? | think my mc is off
3 now Al right. Hello? Of. You get a pause while we

4 sort out the m crophones. GCkay. Am| back yet? No.

5 Speaker Unknown. Can you all hear that?

6 Chai rman Durbin. This mcrophone is not working.

7 Senat or Wi t ehouse. Are we back?

8 Chai rman Durbin. No.

9 Senat or Wi tehouse. Are we back? Al right. Wll,
10 what I'mtold is that we are audi bl e online but maybe not
11 through the speakers in the room So |l will just try to
12 speak | oudly enough that we can hear each other across the
13 gap.

14 So | nmentioned this integration of peer recovery

15 specialists into law enf rcenent. As D.E. A admnistrator,
16 how woul d you respond to that kind of initiative?

17 Ms. MIgram So, Senator, | really appreciate the

18 question and the work that you're doing in your state.

19 Wien | did work around reducing violence in the city of

20 Canden many years later, we went back to | ook at the

21 overlap of health and crinme in the city. W did a study,
22 and we found that 67 percent of the individuals who were
23 frequent users of the healthcare system were al so frequent
24 users of the crimnal justice system And underlying that
25 is substance abuse, nmental health, and honel essness.
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1 So | very much agree with you that we have separat ed,
2 in many ways, |aw enforcenent from public health, but that,
3 If we want to have the safest comuniti es we can, we need
4 to be thoughtful about addressing many of these things that
5 can be --

6 Senat or Wi tehouse. So while D.E. A is an enforcenent
7 agency, you would support the integration of peer recovery
8 and addiction workers into | aw enforcement’' work?

9 Ms. MIgram Senator, |'ve spent the better part of
10 the past three years at N Y.U working with | aw

11 enforcenent, wth the Indianapolis Police Departnent, and
12 with McLean County, Illinois to build a screening tool for
13 law enforcenent to be able to identify individuals

14 suffering from substance abuse and nental health. And so,
15 if I"'mconfirnmed, I would very nuch | ook forward to working
16 wth you and others to address the overlap of health and

17 crime, and | would | ook forward to that opportunity.

18 Senat or Wit ehouse. Yeah. Senator Cornyn and | are
19 working on legislation to expand what's happening with

20 respect to peer recovery, recovery integration, into a

21 | arger behavioral health and crisis intervention

22 integration with | aw enforcenent. Wuld you support those
23 initiatives as well?

24 Ms. MIgram Senator, | would very nuch | ook forward
25 to working with you and Senator Cornyn on these. The
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1 questionin ny mnd, just to put it very basically, is how
2 do we make our communities safer and healthier. And to ne,
3 anything that can get us there are things that -- sorry --
4 are things that we should be pursuing. | didn't nean to

5 scream | apol ogi ze.

6 Senat or Wi tehouse. No, | think they just turned the
7 speakers back on. That's why that happened. Wuld you

8 also comment on how inportant it is for DDE A to | ook at

9 the noney side of the international narcotics trafficking
10 industry as opposed to just the drug supply side?

11 Ms. Mlgram Yes, Senator There i's no question that
12 one of the core mssions of DDE A is to dismantle the nost
13 significant individuals and organi zati ons that are engaged
14 in narcotics trafficking, and a significant aspect of that
15 is follow ng the noney, |ooking at whether it's noney

16 laundering or other financial transactions that are

17  happening, not just in the United States but also around

18 the world. |I'mgrateful for the |eadership you' ve had on
19 this issue, and I would also | ook forward to working on

20 that with you and other nenbers of the commttee.

21 Senat or Wi t ehouse. Good. Thank you. As the chair
22 of the International Narcotics Trafficking Caucus, | want
23 to focus in this area, and we | ook forward to working with
24 you.

25 Finally, M. Chipman, can you think of any position
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1 that you have taken regarding firearns that you would

2 pursue at A.T.F. that is out of step with majority views of
3 the Anerican public?

4 M. Chipman. Senator, thank you for that question,

5 and the answer is no.

6 Senat or Wi tehouse. And let ne just take a second if
7 | close out. | think I actually got alittle extra tine as
8 we switched the clock because of the m crophone, so |'l]l

9 end. But | do want to express ny appreciation to Chairnman
10 Leahy for his work on gun tracing. As a U S. attorney and
11 as ny state's attorney general, we really tried to focus on
12 getting information to investigators as quickly as possible
13 fromcrinme scenes and to b able to trace back where guns
14 and ballistics, shells, for instance, cane fromso that you
15 could, in real tine, be working on preventing further

16 crines.

17 And we are | ong overdue getting that problemfixed.

18 And | just wanted to express ny appreciation to Senator

19 Leahy for his work on this, and he is well supported in the
20 ca cus trying to nmake sure that we get this done. So thank
21  you. Look forward to working with you on this ballistics
22 and gun tracing side.

23 M. Chi pman. Thank you, Senator.

24 Chai rman Durbin. Thank you, Senator Whitehouse.

25 Senator Cruz.
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1 Senator Cruz. Thank you, M. Chairman. M. Chipnan,
2 a mnute ago, Senator Witehouse asked you if any of your

3 views on guns are out of step with the majority of the

4  Anerican people. The AR 15 is one of, if not the nost

5 popular rifle in Anerica. It's not a machine gun. It's a
6 rifle. Your public position is that you want to ban AR-

7 15s. Is that correct?

8 M. Chipman. Senator, thank you for the question, and
9 thank you for our visit yesterday and offering ne a Dr.

10 Pepper. It made ne rem nisce about ny tinme in central

11 Texas. But now, to your question, wi h respect to the AR-
12 15, | support a ban, as has been presented in a Senate bil
13 and supported by the president. The AR-15is a gun | was
14 issued on AT.F.'"s SWA T. team and it's a particularly
15 lethal weapon, and regulating it as other particularly

16 | ethal weapons | have advocated for. As A T.F. director,
17 if I"'mconfirmed, | would sinply enforce the | aws on the

18 books, and right now, there is no such ban on those guns.
19 Senator Cruz. So you want to ban the nost popul ar

20 rifle in Anmerica. A mnute ago -- and you noted there is a
21 Senate bill. Senator Feinstein had a bill to ban sone

22 2,000 specified rifles and other firearns in her bill. 1In
23 2013, the Denocrats had a majority in the Senate. It was
24 the Harry Reid Senate. And we voted on the Senate floor on
25 Senator Feinstein's so-called assault weapon ban. Do you
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1 know how nmany Senators voted for it?

2 M. Chipman. No, | do not.

3 Senator Cruz. 40. 60 voted against it. So in a

4 Denocratic Senate, a supermgjority voted against a ban.

5 Now, part of the reason they voted against the ban, as

6 vyou're aware, is during the dinton adm nistration there

7 was a ban in effect. The Departnent of Justice studied the
8 effect of that |law and discovered that it h d no neasurable
9 inpact on violent crine. |s that right?

10 M. Chipman. Senator, | did enforce this law for ten
11 years as an A T.F. agent. [|I'munfamliar with the study

12 that you are pointing out, and | apologize for that.

13 Senator Cruz. Well, when you and | net in ny office
14 last night and discussed it, | asked if there were any data
15 to suggest that the ban was effective, and what you said in
16 the office is you were not aware of any data, that the data
17 was -- | think mxed is the termyou used.

18 M. Chipman. Yes, Senator. What | said to you

19 yesterday, you' ve accurately stated it. | think it was

20 m xed, which, you know -- | stand by that remark. And I

21 think ny recollection is that evidence was shown that the
22 limtation on nagazine size had an inpact. | also believe
23 that |ater studies showed that the use of assault weapons
24  in mass shootings had declined during that period, but, you
25 know, that's how | would like to characterize ny views on
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1 that.

2 Senator Cruz. So you also said, when you and | tal ked
3 yesterday in the office, that Senator Feinstein's bill,

4 which a supermgjority of senators voted against in a

5 Denocratic Senate, you said that bill didn't go far enough,
6 and you wanted an even broader ban to ban -- you said it

7 didn't go far enough. |Is that right?

8 M. Chipman. Senator, thanks for that question and

9 the ability to clarify. Wuat | did say is that Senator

10 Feinstein's bill did not address those firearns that are

11  currently in the possession of Anericans, and then | did

12 share with you ny view as an advocate, which would be quite
13 different than sonmeone act ally enforcing the |l aw on the

14 books, that those firearnms could be treated under the

15 N F. A and regulated tha way, which would deal with those
16 currently in the possession of Anmericans.

17 Senator Cruz. So when you say it didn't go far

18 enough, you nean that you don't just want to ban the

19 manufacture of those rifles, you don't just want to nake it
20 illegal to sell those rifles, but you want to actively have
21 governnment go after the people who currently possess
22 firearnms, and if they don't register and submt to all of
23 t he onerous restrictions of the National Firearns Act,
24  presunmably confiscate their weapons?
25 M. Chi pman. Senator, what |'ve said publicly is
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1 that, as an advocate, | prefer a systemwhere the AR-15 and
2 other assault weapons are regul ated under the Nati onal

3 Firearns Act.

4 Senator Cruz. Let ne shift to Ms. Jaddou. You and |
5 also had a conversation this week. Do you consider so-

6 called birth tourismto be a probl enf?

7 Ms. Jaddou. Thank you, Senator. Thank you, and thank
8 you for taking the tinme to neet with nme yes erday. |

9 really appreciated that. Yeah, we did have a quite

10  fruitful discussion on that issue. And | believe we ended
11 with the thought that we need to coll ct sone information
12 and the data is not there. | also noted that, as a nother
13 and as soneone who's been hrough quite a difficult

14 delivery, the incredible interest in protecting the health
15 of a nother, the health f a new baby, and ensuring that we
16 can do the best we can so that wonen and their babies are
17  protected.

18 Senator Cruz. Ms. Jaddou, with all respect, | don't
19 find that answer renotely credible. And you said in ny

20 office you didn't consider birth tourism an eight-nonth-
21  pregnant or nine-nonth-pregnant woman getting a touri st

22 visa to come to Anerica to have a child on American soil so
23 that child is an Anerican citizen, that you didn't consider
24 it an abuse of our laws. [It's an obvious and transparent
25 abuse of the | aws.
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1 I will point out |ast Decenber federal prosecutors

2 indicted six people running a birth tourism operation in

3 Long Island where Turkish wonmen woul d pay between 7,500 and
4 10,000 dollars to travel to New York on tourist visas to

5 give birth and return to Turkey wth Anerican-citizen

6 babies. And in 2019, The New York Tines referred to the

7 birth tourismindustry as, quote, "thriving." Is it your

8 position that this doesn't occur, that The New York Ti nes
9 was wong, that there's not a bl atant abuse of our

10 inmmgration systen?

11 Ms. Jaddou. To the extent that anybody is commtting
12 fraud or assisting in anybody commtting fraud or

13 m srepresentation, that has -- not only nakes soneone

14 i nadm ssible to the United States, but also there are

15 crimnal penalties. And | understand -- I"'mnot famliar
16 wth the case you just nentioned, but I'mfamliar with

17 other ones th t a sister agency inside the Departnent of

18 Honel and Security in the past, Inmmgration and Custons

19 Enforcenent, has addressed.

20 Senator Cruz. Thank you.

21 Chai rman Durbin. Senator Kl obuchar?

22 Senat or Kl obuchar. Thank you very nmuch, M. Chairman.
23 Congratulations to all the nomnees. | think I'll start

24 wth you, M. Polite, down there. You were appointed by a
25 Republican Louisiana governor to serve on the Louisiana
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1 Civil Service Conm ssion and currently have the support of
2 Louisiana's Republican attorney general, who praised you

3 for being not only an effective crine fighter but also an

4  inval uabl e nenber of the comunity.

5 In your view, have you earned that support? And how

6 do you work together? | always think of prosecutors, when
7 | had ny old job, as mnisters of justice, that you have

8 to, of course, focus on community safety an convicting the
9 guilty but also protecting the innocent, which, to ne, also
10 involves things like conviction integrity units, drug

11  courts, and the like. So if you want to briefly respond.
12 M. Polite. Senator, thank you so nuch for that

13 question, and ny viewis v ry simlar to what you

14 articulated, Senator, that ny role as a U. S. attorney,

15 while certainly focused n issues of enforcenment, was much
16 Dbroader than that. It was to be a community problem

17 solver, and so to utilize all of the tools at our disposal,
18 not just enforcenment but tools such as prevention and

19 intervention and even reentry, particularly in a state |ike
20 Lo isiana, where incarceration rates were so high. Al of
21 those tools were critical to our work, and it required

22 outreach to many different conponents within our

23 communities, across state, local, and federal |aw

24  enforcenent, but al so outside of governnent to actually

25 achi eve those goals.
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1 Senat or Kl obuchar. Very good. Thank you. M.

2 Chipman, it's not lost on ne that, as we're having this

3 di scussion with you, or several nenbers are, about guns,

4 that there is another mass shooting with fatalities near

5 San Jose.

6 We have worked hard. There are Republicans, |ike

7 Senator Tooney, that have worked on the background check

8 issue and tried to get that done. W know he vast

9 mmjority of Anmericans support rational gun violence

10 legislation, and a piece of this is for many years, |'ve

11 led the legislation to close a danger us | oophole in the

12 law that allows donestic abusers to buy a gun sinply

13 because they're not married to their victins. This bil

14 actually was included in the Viol ence Agai nst Wnen Act

15 over in the House and go a nunber of Republicans voting

16 for it, and it's sonething that I think we can advance.

17 Coul d you comrent about that? Do you agree that we

18 shoul d keep guns out of the hands of all convicted donestic
19 abusers?
20 M Chi pman. Thank you, Senator, for this question,
21 nd thank you for your dedication to domestic violence,
22  which remains the nost dangerous call police wll ever
23 respond to. As an A.T.F. agent in central Texas, one of
24 the nost significant cases | worked was a pipe bonb sent by
25 an estranged boyfriend to a woman who worked at a probation
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1 and parole office. So donestic violence is something that
2 A T.F. agents regularly deal with on the job, and there's

3 no greater threat than those of fenders who have access to a
4 gun. So it would be one of the top priorities | had if |

5 amconfirmed as A T.F. director.

6 Senator Kl obuchar. Very good. Thank you very nuch.

7 Ms. Mlgram | enjoyed our discussion, and we tal ked about
8 opioids, sonmething that |I've been working on for quite a

9 while with a nunber of Republicans on this conmttee as

10 well as Denocrats. What do you see D.E.A '"s role -- we

11  tal ked about the docunents froma rec nt trial show ng drug
12 manufacturers nocking what they called "hillbillies" in

13 West Virginia. | do suggest -- | know there's shared

14  belief on this issue, but this nocking of the Beverly

15 Hillbillies song, where drug executives were -- actually

16 put in words nocking the people they got hooked on the

17 drugs, was an outrageous thing |I'd never seen until | ast

18 week, and it just shows how heartless this addiction was

19 where people were profiting off of people' s own addictions,
20 many tines resulting in death.

21 Coul d you quickly address what the D.E. A -- you see
22 as the priorities?

23 Ms. MIgram Senator, | share your concern on this

24 issue. Anericais in the mdst of an opioid crisis, and

25 fentanyl, which has now cone to our cities and streets, is
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1 really fueling this addiction opioid crisis today. But I

2 share your concern that there are two pieces of this.

3 First, it's the pharmaceutical conpanies and the

4 manufacturers and others that have essentially put us in a
5 situation today where we nust regul ate opioids and the

6 prescription drugs that people are being given. So there's
7 a huge function in the D.E A 's diversion work that is a

8 part of that, and it will be a priority for ne.

9 The other piece is really stopping the illicit

10 fentanyl fromcomng into our country, where individuals

11 who -- nost of whom first becone hook d through

12 prescription drugs, are then turning to heroin, toillicit
13 fentanyl, and to other substances. And we're seeing just
14 way too many overdose deaths in our country.

15 Senator Kl obuchar. Okay. Thank you. Last, M.

16 Jaddou, | really enjoyed our conversation as well. It --
17 we tal ked about the fact that, for so many of us in our

18 states where we have needs for inmgrant workers, permnent
19 workers, tenporary workers, and the like, this is becom ng
20 a near crisis, especially in northern Mnnesota in our

21 tourismindustry, in some of our farm ands, and others. W
22 also rely on all levels of education frominmgrants that
23 are part of our econony.

24 And one of those is in nedical. And yesterday,

25 Senator Collins, Rosen, Ernst, and | led -- introduced a
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1 bipartisan bill that |1've long been leading. | took it

2 over from Senator Conrad when he left. The Conrad State 30
3 and Physician Access Act, which increases the nunber of

4 international doctors trained in the US to remain in the
5 country if they practice in rural or underserved areas. |
6 remnd people that nore than 25 percent of our U S. Nobel

7 laureates were born abroad, and 70 of Anmerica's Fortune 500
8 conpanies were started by people born in other countries.

9 How can U S.C.1.S. help to ensure we are attracting

10 talent to cone to our country at all |evels and work with
11 us on this really crisis of not having enough doctors in

12 under served areas, one of the reasons you see Senator

13 Collins and Senator Ernst join me on this bill?

14 Ms. Jaddou. Thank you, Senator. | really appreciated
15 the tinme talking with yo vyesterday, and when we tal ked

16 about this issue, as you know, | worked on it when | was a
17 Hill staffer back in the day on the House side, and |

18 conpletely appreciate and understand this issue. And a

19 famly nenber, ny father-in-law, cane through a program a
20 It tle different but sonewhat simlar to ASSIST, in the

21 U S. Navy. So | can personally appreciate the program

22 Professionally, fromUS. C1.S., what we can do is to
23 ensure that the processing of the applications surroundi ng
24 that is not sonmething that is slow ng down the process,

25 that we are doing it efficiently and in an accessible
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1 manner, and of course, to ensure the integrity and security
2 of the system

3 Senat or Kl obuchar. Excellent. Thank you all for --

4 Ms. Jaddou. Thank you.

5 Senat or Kl obuchar. -- your pointed and brief answers
6 so |l could get all my questions in. | appreciate it.

7 Chai rman Durbin. And the patience of your chairman.

8 Senat or Kl obuchar. The patience of ou chairman, yes.
9 Chai rman Durbin. Senator Haw ey.

10 Senator Hawl ey. Thank you, M. Chairman, and thanks
11 to all of the witnesses for being her

12 M. Chipman, if | could just start with you. Since

13 |eaving the A T.F., you've served as a policy advisor or

14  provided support for, | think, just about every national

15 gun control group in the country, or close to it: the Brady
16 Canpaign to Prevent Gun Violence, the Coalition to Stop Gun
17  Violence, Mayors Against |llegal Guns, and nost recently

18 the G ffords group.

19 My question is, given your policy bias -- | nean, you
20 cl arly have a very distinct policy point of view. You

21 | luded to this with Senator Cruz a nonent ago. How can

22  Anerica's hundreds of mllions of |aw abiding gun owners

23 have confidence that you won't try to restrict their Second
24 Anmendnent rights if you're confirned as A T.F. director? |
25 nean, what assurances can you give themthat you will limt
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1 your efforts to crimnals who m suse weapons and | eave | aw
2 abiding firearns owners to thensel ves?

3 M. Chi pman. Senator, thank you for this question

4 because it's really inportant. As |'ve said, for 25 years,
5 | enforced the | aw on the books. Every day, ne and other

6 federal agents tried to catch the bad guys. | nean, that's
7 what the mssion was. It was trying to keep the public

8 safe.

9 During those 25 years, | saw gaps in the | aw t hat

10 really prevented us fromdoing the job I knew the American
11  public wanted us to do. Look at that 25 years. | was not
12 going wayward with | aw abi di ng gun owners. | never

13 received conplaint of that sort. And |I'mprepared to

14 return to that job. But ny passion after leaving A T.F.

15 was to make A T.F. and o r enforcenment of gun |aws nore

16 effective to keep us all safe. And | understand, if |I'm
17  confirmed, I wll have to earn the confidence and your

18 respect and trust to keep doing that.

19 Senator Haw ey. Let ne ask you about sone of your

20 work for the Gffords group. In the landmark U.S. Suprene
21 Court case District of Colunbia versus Heller, which

22 happened -- was handed down when | was actually working at
23 the U S. Suprene Court, the Gffords Law Center that year,
24 if nmenory serves, authored an am cus brief arguing that

25 there is no individual right to own a firearmunder the
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1 Second Anendnent. The Suprene Court, fanously, found

2 otherw se.

3 Do you share your enployers believe that the Second

4  Anendnent does not protect an individual right to keep and
5 Dbear firearns?

6 M. Chipman. Thank you for your question, Senator. |
7 donot. |I'ma gun owner. | respect that the Suprene Court
8 has recognized this right, and if A T.F. di ector, | wll

9 ensure to uphold that right.

10 Senator Hawl ey. Very good. So you think Heller was
11 rightly decided, just to be clear abo t this?

12 M. Chipman. Senator, |'ma cop, not a |lawer. Wat
13 | knowis the lawis the | w, and the Suprene Court plays a
14 role in recognizing what those rights are. You know, as an
15 agent, | felt |ike we were going down a highway. Qur

16 mssion was to prevent crine, and the Constitution were

17 those guardrails to keep us in line. And at tines, when

18 the road was uncertain, we had signposts, and those were

19 attorneys who we asked advice and counsel .

20 And so, if confirnmed as A T.F. director, that's the

21 balance that | would strike. But the bottomline is our

22 job is to prevent crines from-- apparently, that is

23 ongoing right now, that other nenbers have suggested, and
24  that would be ny sole duty.

25 Senator Hawley. Well, | just want to be clear on this
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1 because you said that you do think that the Constitution

2 supports -- protects the individual right to keep and bear
3 arns. That was the holding of Heller. You've been a

4 policy advocate now for quite a nunber of years, and |

5 think that your views, and you've discussed sone of them

6 today, are fair gane. So | just want to be clear on this.
7 You think Heller was rightly decided, is that correct?

8 M. Chipman. Yes, sir.

9 Senator Hawl ey. Ckay, great. Thank you. That's

10 helpful. Let ne ask you about sonething you said in 2012.
11 In an interview-- | think it was on MSNBC -- you said that
12 the Secret Service should not carry guns. You said their
13 whole role is to cover and evacuate, and you went on to say
14  possibly we need to think of strategies like that in

15 schools. Is that still your view?

16 M. Chi pman. Senator, | trust that you have -- and

17 your staff have actually picked sonmething |'ve said. | do
18 not believe | ever said that. | mght have said this,

19 whichis | was trained to work with the Secret Servi ce.

20 And | have observed that part of that training is that you
21 have to get your body in between you and the person you're
22 protecting, and you often don't have the opportunity to

23 even draw your gun. That is sonething that | would say. |
24 have never advocated that the Secret Service shoul d not

25 carry guns, ever.
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1 Senator Haw ey. Did you nmean to suggest then that

2 school s shoul d have unarnmed guards, that they shouldn't be
3 able to protect students wth firearns? | nean, |'mtrying
4 to understand the inport of your comments.

5 M. Chipman. Senator, thank for the question about

6 schools. | nean, this is sonething that we've all debated
7 and tried to figure out a solution to the mass viol ence

8 we've seen in schools. W know how to keep buildings safe.
9 | cane in one today. | do not believe that the best

10 approach is to arm people to win gunfights in schools.

11 Senator Hawl ey. So you're oppos d, then, to having
12 arned guards in schools? You think that they shouldn't be

13 ar mred?

14 M. Chipman. As an advocate and as a firearnms expert,
15 1've rendered ny opinion that | believe that there are
16 better ways to secure schools. If I"mconfirnmed as A T.F.

17 director, largely, this is not going to be the focus of

18 A T.F. Qur focus would be to prevent people who woul d do
19 harmat schools fromever getting guns in the first place.
20 So hopefully that addresses the question as you' ve asked.

21 Senator Hawl ey. Wuldn't that just |eave the guards

22 who are there, the | aw enforcenent who are there, to act as

23  human shields? | nean, is that essentially your view?
24 M. Chipman. Senator, no, it's not. And I'msorry if
25 |I'mnot explaining this correctly. W cane into a building
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1 today secured so that guns would not be brought in. [|'m
2 nore a believer of hardening targets so that guns coul d

3 never enter a school, so that arnmed people inside would not
4 be faced with other arnmed people. So, you know, netal

5 detectors is sonething used in sone schools, and |I've

6 suggested that that's a possible, you know, view that

7 states and localities will have to nmake for thensel ves.

8 Senator Haw ey. | do have sone additi nal questions
9 for you which I'mhappy to give to you for the record, as
10 well as we'll give to you for the record your comrents on
11  that 2012 interviewthat | referred t and give you a

12 chance to follow up nore fully on that. Thank you, M.

13 Chai r man.

14 [ The informati on appears in the appendi x: ]

15 / COW TTEE | NSERT

16 Chai rman Durbin. Thank you, Senator Hawl ey. Senat or
17 Cotton. |I'msorry. Senator Blunenthal, then Senator

18 Cotton.

19 Senat or Bl unenthal. Thanks, M. Chairman. | want to
20 pursue the line of questioning, M. Chipman, that you just
21 finished with ny col |l eague Senator Hawl ey because | think
22 you said sonething very telling, and it ought to be

23 conpelling to this commttee and to the United States

24  Senate. You said, "lI'ma cop, not a lawer."” And as the
25 head of A T.F., you'd be the top cop in that agency, which
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1 has agents who enforce the law just |ike cops do. You

2 wouldn't be nmaking law, would you? You' d be enforcing it.
3 M. Chipman. No, |'d be enforcing it, and |I'd be

4 relying on attorneys, as | did through ny entire career, if
5 that road becane uncertain. That's just standard practice.
6 Senator Blunenthal. And in 25 years as an agent at

7 the A T.F., you liked sone of your targets, nmaybe

8 personally, and you didn't like others. Yo thought sone
9 Jlaws were really good and naybe didn't like others, but you
10 enforced them agai nst people w thout fear or favor,

11 correct?

12 M. Chipman. |In sone ways, it's easy. You enforce

13 the |law on the books. There's not -- and you want to do it
14 safely, and you want to keep yourself safe.

15 Senator Blunenthal. And the president of the United
16 States has issued a proposed regul ation dealing with ghost
17  guns, that in effect would require that all firearns have
18 serial nunmbers. | strongly support it. |[|'ve introduced

19 legislation that woul d ban ghost guns, as they're call ed,
20 that lack serial nunbers. In a hearing that | recently

21 held in ny Subcommittee on The Constitution -- not mne; |
22 chair it -- the follow ng fact was di scl osed.

23 In -- between January 1, 2016, and March 4, 2021,

24 A T.F. attenpted to trace al nost 23,946 ghost guns, but

25 only 151 traces could be conpleted. That's less than 1
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1 percent. \What happens in investigations when guns can't be
2 traced?

3 M. Chipman. Thank you for this question, Senator.

4 What happens is it nmakes the case very difficult to sol ve.
5 W can rely on other technologies to help, but certainly,

6 tracing the serial nunber of a product is critical. It's

7 how we solved the World Trade Center bonbing and the

8 klahoma City bonmbing. So it's absolutely ssential to | aw
9 enforcenent to be able to trace a gun.

10 Senator Blunenthal. There's nothing ghostlike about
11  ghost guns. They look like guns. Th y shoot |ike guns.

12 They kill like guns. They are guns. And in ny hone state
13  of Connecticut, we've bann d ghost guns. But the | aw of

14 one state really can't protect the citizens of that state
15 because guns can be brought from other states. And now

16 people can actually assenble these guns in their hones,

17  make them out of plastic on machi nes.

18 In your experience, is the serialization of firearns
19 the sane as a gun registry? Because | know sonme of ny

20 coll eagues and sone people are very fearful that the

21 serialization of guns, which is now a requirenment on all

22 guns sold by licensed manufacturers, will be turned into

23 sone kind of national registry. That isn't true, is it?

24 M. Chipman. No, Senator. It was clear as an A T.F.
25 agent that such a registry is prohibited by law. The only
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1 registry that exists is in the National Firearnms Act. The
2 Dbottomline is is that serial nunber, even before ghost

3 guns, was sonething that crimnals would try to renove,

4 especially firearns traffickers, and so this is a real

5 threat to firearnms trafficking.

6 Senator Blunenthal. Thank you. M. Jaddou, you and |
7 had a wonderful conversation, and | want to just commend to
8 ny coll eagues your personal story. Your no and dad, your
9 entire famly is really a nodel of what citizenship shoul d
10 nmean in this country, the way you' ve contributed and your
11 entire famly.

12 I want to focus on the use of parole powers, which you
13 and | discussed briefly. There are about 3.5 mllion

14 people in the fam|y-based vi sa backl og and hundreds of

15 thousands nore in the enploynent-based visa backlog. This
16 problemis now conpletely out of hand. |It's a disgrace to
17 this country. And | know this adm nistration didn't create
18 it, but I'mhoping that you will address it. |'ve spoken
19 to you previously about recapturing unused visas, which |
20 hope you will explore.

21 And to circunvent the visa backl og probl enms, Congress
22 gspecifically granted D.H. S. the authority to grant parole
23 on the basis of urgent humanitarian need or significant

24  public benefit, as you know. It seens reasonable that the
25 reunion of famlies who have an approved i nm grant visa
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1 petition but who are stuck, literally just stuck, waiting

2 for a visa to becone available is an urgent humanitarian

3 need.

4 So l'm-- would Iike to ask you, would you consi der

5 creating a parole programfor children and spouses of th se
6 wth approved visa petitions? Such a step would have

7 enornously beneficial consequences to thousands of people.
8 Ms. Jaddou. Thank you, Senator, and | especially

9 appreciated the tinme talking with you. It was extrenely

10 enjoyable getting to know you.

11 So with regard to your question, that is certainly

12 sonething | would like to take a look at if |I'm confirned.
13 | -- of course, it would r quire review ng the parole

14 provision with regard to the individuals you re nentioning
15 and to determ ne whether the law allows for such facts.

16 And that would -- sonmething I'd be happy to work with you
17 and your office on.

18 Senat or Bl unenthal. Thank you very nuch. Thank you,
19 M. Chairnan.

20 Chai rman Durbin. And now Senator Cotton.

21 Senator Cotton. Thank you, M. Chairman. | want to
22 add ny voice to the objections raised by Senator Cornyn and
23 Senator Lee about scheduling a panel wth five w tnesses,
24 one of whichis a lifetinme judicial appointnent, the other
25 four of which are very inportant appointnments to the
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1 executive branch.

2 Chai rman Durbin. Senator, would you allow ne to

3 respond be -- and not at the expense of your tine?

4 Senator Cotton. Please. Please.

5 Chai rman Durbin. Senator, in the |ast Congress, on

6 the follow ng occasions, we had one court nom nee foll owed
7 by a second panel wth five nom nees, judicial and

8 executive nom nees: Cctober 4th, 2017; Dec nber 13th,

9 2017; May 9th, 2018; June 6th, 2018; August 22nd, 2018;

10 Cct ober 17th, 2018; May 22nd, 2019; Decenber 4th, 2019.

11 These panels included lifetinme appoin ees, and as you can
12 see, in eight different occasi ons under Republican

13 | eadership, they had exact y the sane format as today.

14 Senator Cotton. No tine like the present to change
15 our ways. And as a new nenber of the conmttee, I'm

16 observing that | don't think that we should have four

17 inportant executive branch nonmnees in front of us at a

18 tinme. But thank you.

19 M. Chipman, you testified to Senator Lee that it's a
20 serious felony to Iie on a background check applicati on,
21 nd | agree. The A T.F. form 4473 asks, "Are you an

22  unlawful user of or addicted to any drug or uncontroll ed
23 substance?" If an applicant checks yes, they cannot

24  purchase a firearm

25 On March 25th, Politico reported that Hunter Biden,
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1 President Biden's son, applied for a handgun that was | ater
2 thrown in the trash and had to be recovered by Secret

3 Service agents in 2018. Politico reported that Hunter

4 Biden conpleted this background check and answered no to

5 the question of whether he was an unlawful user of or

6 addicted to any drug.

7 Hunt er Bi den has since published a book and gone on a
8 nationw de book tour, conducting nunerous interviews

9 stating that he was, in fact, very nuch addi cted to drugs
10 at the sane tine that he purchased this firearm This

11  would nean that, by his own adm ssion, Hunter Biden |lied on
12 that form and, by your earlier testinony, commtted a

13 serious felony. Should Hunter Biden be prosecuted for

14  breaking this | aw?

15 M. Chipman. Senat r, thank you for your question.

16 If I"'mconfirmed as A T.F. director, it will be ny

17 responsibility to enforce all federal |aws w thout

18 political favor. | do not know any factors in this

19 particular case, but | amfamliar with the press account
20 of it.

21 Senator Cotton. Well, my understanding is the statute
22 of limtationis only five years and that this happened in
23 2018. M. Biden is obligated to keep a record of that form
24 for up to five years hinself. So this should be a fairly

25 easy case to investigate. Can | get your commtnent that,
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1 if you are confirmed, you will, in fact, look into this

2 matter and refer it for prosecution if you find that Hunter
3 Biden violated the | aw?

4 M. Chipman. Senator, what | will assure you is that,
5 if AT.F director, I wll ensure that all violations of

6 law are investigated and referred. |'mnot sure that it

7 has not been investigated.

8 Senator Cotton. Well, | hope it has. And if the

9 facts are as clear-cut as they appear to be, based on M.
10 Bi den's own admi ssion, | would expect to see crinna

11 charges forthcomng. But | would say that when a case is
12 as high profile as this, if there is not an answer for the
13 Anerican people and public it severely underm nes the

14 confidence in our gun laws as well as the A T.F. and the
15 Departnent of Justice if there are not crimna

16 consequences.

17 | want to turn to a second matter now, M. Chipman.

18 You have called for an assault weapons ban. | have a

19 sinple question for you. Wat is an assault weapon?

20 M  Chi pman. Senator, an assault weapon would be, in
21 the context of the question you asked, what Congress

22 defines it as.

23 Senator Cotton. So you're asking us to ban assault

24  weapons. W have to wite legislation. Can you tell ne,
25 what is an assault weapon? How would you define it if you
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1 were the head of the A T.F.? How have you defined it over
2 the last several years as your role as a gun control

3 advocate?

4 M. Chipman. Senator, if I"mconfirmed as A T.F.

5 director, you know, ny recollection is the only process by
6 which AT.F. is weighed inis that I knowthere is a Denand
7 Letter 3 program which requires nultiple reports --

8 nmultiple sale reports on the southwestern b rder And

9 AT.F. in that programhas defined an assault rifle as any
10 semautomatic rifle capable of accepting a detachable

11  magazi ne above the caliber of .22, which would include a

12 . 223, which is, you know, largely the AR-15 round.

13 Senator Cotton. So y u believe that every weapon that
14 takes a detachabl e nagazi ne that can take a .22 round or

15 5.56 in mlitary parlanc should be defined as an assault
16  weapon?

17 M. Chipman. Let ne clarify. Wat | believe I just
18 said is any semautomatic rifle with --

19 Senator Cotton. Ckay, any semiautomatic rifle.

20 M Chi pman. \What --

21 Senator Cotton. That's the -- a detachabl e nagazi ne
22 that takes a 5.56 or .22 round should be defined as an

23 assault weapon?

24 M. Chipman. Senator, you asked ne if A T.F. had used
25 this term and | was sharing with you ny know edge of a
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1 programin which A T.F. has defined this term And it is

2 in the Demand Letter 3 program And that rifle is a

3 semautonmatic rifle capable of accepting a detachable

4 magazine with a round greater than a .22 caliber. And in

5 those cases, firearns deal ers on the southwest border ar

6 required to nake a nultiple sale report to A T.F.

7 Senator Cotton. |'mamazed that that m ght be the

8 definition of assault weapon. That would b sically cover

9 every single nodern sporting rifle in America today. Let
10 nme put it this way. |If | wanted to buy an assault weapon,
11  and I wal ked into Wal mart or Cabela's or sone other firearm
12 dealers, and | | ooked up on the wall where they were

13 | abeling their weapons, wo Id there be a | abel on the wall
14  for assault weapon?

15 M. Chipman. | don t believe, Senator -- and thank

16 you for this question -- that the firearns industry has

17 used the termassault rifle in their marketing since there
18 was a ban on it. It was after that that they changed their
19 use of the termassault rifle to the nodern sporting rifle.
20 Senator Cotton. Well, so |I've been in Walmarts, and
21 |'ve been in Cabela's, and |I've seen that you can find

22 sections for pistols or handguns or for shotguns or for

23 rifles because those are actual kinds of firearnms. | think
24  our exchange here illustrates that there really is no such
25 thing as an assault weapon. That is a termthat was
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1 manufactured by liberal |awers and pollsters in Washi ngton
2 to try scare the Anerican people into believing that the

3 governnment should confiscate weapons that are wldly

4 popular for mllions of Americans to defend thensel ves and
5 their famlies and their hones.

6 Chai rman Durbin. Thank you, Senator. Senator Hirono.
7 Senator H rono. Thank you, M. Chairman. |'m going
8 to ask the panel to respond to ny two initi | questions en
9 masse. First question, since you becane a |egal adult,

10 have any of you ever made unwant ed requests for sexual

11 favors or conmmtted any verbal or physical harassnent or
12 assault of a sexual nature? Everybody on the panel,

13 pl ease.

14 Ms. MIgram No Senator.

15 Ms. Jaddou. No, Senat or.

16 M. Chi pman. No, Senator.

17 Ms. Strickland. No, Senator.

18 M. Polite. No, Senator.

19 Senator H rono. Thank you. Have you ever faced

20 discipline or entered into a settlenent related to this

21  kind of conduct?

22 Ms. MIgram No, Senator.

23 Ms. Jaddou. No, Senator.

24 M. Chi pman. No, Senator.

25 Ms. Strickland. No, Senator.
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1 M. Polite. No, Senator.

2 Senator Hirono. This is a question for Ms. MIgram

3 W all know that our country is in the throes of an opioid
4 crisis. | would like to point out that Hawaii continues to
5 be plagued by neth, and Honolulu actually just set a fiv -
6 year high for drug-related deaths, with 197 such deaths in
7 2020, and this was largely driven by neth overdoses.

8 | know that, you know, you are going t be very

9 focused on the opioid crisis, and I'mglad that you

10 nmentioned that there is an overlap of health and behavi oral
11 health aspects to this addiction, but | hope that you w |
12 also allocate D.E. A resources to ensure that issues |ike
13 the neth problemin Hawaii do not get short shrift as the
14 agency focuses on the opioid crisis.

15 Ms. MIlgram Senat r, thank you for that question.

16 And | share your concern about nethanphetamne. 1In the

17 United States, there are large quantities of

18 net hanphet am ne and ot her narcotics com ng across borders,
19 being shipped by mail. And so this is a critical aspect,
20 and it's part of the core mssion of the DDE.A So you

21 have ny assurance that, if I"'mconfirmed, that it wll

22 continue to be part of that core m ssion.

23 Senator H rono. Thank you. Ms. Jaddou, |'m glad that
24  we had a chance to talk briefly, and you nentioned in our
25 discussion, and you also said today that the heart of the
Trustpoint.One Alderson. Wwévg;ggﬁ&gg:t% r;fcom 8&%5257257'38

Document ID: 0.7.1891.12024-000001


www.aldersonreporting.com
www.trustpoint.one

118

1 inmgration systemis the processing of applications. And
2 there is a huge backlog on the processing of various kinds
3 of applications where sonetines people have to wait nonths
4 and nonths for applications to be processed.

5 So | would like to have your commtnent, as you did in
6 our discussion, that you -- this will be one of the first

7 areas that you will address because you do consider the

8 processing of applications to be at the hea t of what

9 USC1.S does.

10 Ms. Jaddou. Thank you so nmuch, Senator, and | really
11 appreciate the tine we had together. | absolutely -- you
12 absolutely have ny commtnent on that. It is nmy top

13  priority.

14 Senat or Hirono. You have been with the U S.C. 1.S.

15 during the Qhana adm nis ration, and why are you choosi ng
16 to return to an office that you have been before?

17 Ms. Jaddou. Thank you, Senator. | understand the

18 intrinsic value of a functioning legal inmgration

19 processing agency, and that's what U . S.C.1.S. does. | have
200 be non the HIl. | have taken those phone calls from

21 constituents. | have seen it nyself innmy life. At

22 U.S.C1.S, wen | was chief counsel, | saw that the sinple
23 act of opening an envel ope with an application can create
24  backlogs if not done well, and | al so understand that

25 partner agencies are really inportant to the process.
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1 So | look forward to using the relationships and the

2 know edge that | have already gained in ny tinme working on
3 the HIlI and at U S.C1.S to now convert it into working

4 as the director of the agency.

5 Senator H rono. Thank you. And, M. Chipnman, just as
6 M. Jaddou, you are going back to an agency with which you
7 have a |l ot of experience. So how do you think the

8 experience -- your previous with AT.F. will help you in

9 your role as director?

10 M. Chipman. Thank you for that question. It's a

11 great question. Mich of that experience, | was an agent,
12 and | know what it takes to do that job, so | think I'll be
13 able to connect with the enployees that | would | ead. But
14 | also know how inportant it is for a |eader to be

15 accountable, and that's what | want to be for the troops.
16 Senat or Hirono You' ve been asked a nunber of

17 questions about whether or not -- obviously, you have been
18 an advocate for sensible gun safety legislation, but | just
19 want to note for the record that, of course, you will be

20 enforcing the law, so you'll be follow ng the | aw,

21 sonething that | w sh sonme people in the previous

22 admnistration also did.

23 So when we | ook at the issue of gun violence -- and

24  even as we speak, there is a mass shooting apparently

25 happening in California -- that there are those anong us
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1 who think that the way to deal with the scourge of gun

2 violence in our country is to enable ever nore guns in our
3 country. And, M. Chapnman, while I -- Chipman, while |

4 don't expect you to weigh in on that point, it is very

5 clear, is it not, that there's nothing in the Constituti n
6 that prevents Congress or the states from enacting gun

7 ownership -- sensible gun ownership laws, is there?

8 M. Chipman. Senator, | think that it is well wthin
9 the powers of Congress to bal ance the rights we have under
10 the Constitution and the responsibility as a nation to keep

11  us safe.

12 Senator H rono. Wll, and while the Suprenme Court did
13 decide in Heller, there ar a lot of us who do not agree

14 wth that particular Supreme Court decision. M tine is

15 up. Thank you.

16 Chai rman Durbin. Thank you, Senator H rono. Senator
17  Kennedy.

18 Senat or Kennedy. Thank you, M. Chairman. | want to
19 begin -- | don't have any questions for him but | want to
20 gi e a shout-out to ny friend M. Polite, who served

21  honorably and well as a United States attorney in

22 Louisiana, and I'"'mgoing to vote for him And | want to

23 thank himfor his willingness to serve. | don't know how
24 he tal ked his spouse intoit. He's giving up ngjor dollars
25 to cone back into governnment service, but | amgratefu
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1 that he is willing to do so.

2 M. Polite. Thank you for your support, Senator.

3 Senat or Kennedy. Ms. Strickland, Counsel or, you do

4 not believe in qualified imunity for |aw enforcenent

5 officials, do you?

6 Ms. Strickland. Thank you for the question, Senator.

7  For much of ny career, | have served on the board of the

8 New Mexico Crimnal Defense Lawyers Associa ion --

9 Senat or Kennedy. Yes, na'am But see, ny tine is so
10 Jlimted. You don't believe in qualified inmunity for |aw
11 enforcenent officials, do you?
12 Ms. Strickland. So on behalf of organi zations and
13 associations that |I've been in, we have taken the position
14  that New Mexico, who is considering its owm civil rights
15 bill, should not -
16 Senat or Kennedy. Let ne ask you again. Do you
17 believe in qu lified imunity for | aw enforcenent
18 officials?
19 Ms. Strickland. So --
20 Senat or Kennedy. You, personally.
21 Ms. Strickland. Wll, any personal views that | have
22 on it would not come into consideration if | were to be
23 confirnmed as a judge.
24 Senat or Kennedy. Onh, sure they wll.
25 Ms. Strickland. | have --
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1 Senator Kennedy. Sure they will. You're -- if you're
2 confirmed, you're going to do everything you can to

3 undermne qualified imunity, aren't you?

4 Ms. Strickland. No, Senator. Qualified inmunity is
5 the law of the land. It is the Iaw of the Suprene Court,

6 is the law of the Tenth Crcuit, and I would apply it.

7 Senat or Kennedy. Well, you spent your entire adult

8 career arguing against qualified imunity, haven't you?

9 Ms. Strickland. | have spent ny ti e as an advocate
10  working underneath qualified imunity, where |I did not

11 argue against qualified immunity. | worked wthin the

12 bounds of qualified imunity And on behal f of

13 associations --

14 Senat or Kennedy. Yeah, but you don't believe init.
15 It's okay. | nean, this is Anerica. You can believe what
16  you want.

17 Ms. Strickland. | --

18 Senat or Kennedy. But | don't want to be m sled here.
19 You don't believe in qualified inmmunity, do you?
20 Ms Strickland. | do believe, Senator, in qualified
21 immunity. It is the law of this country. It is the |aw of
22 the Suprene Court.
23 Senat or Kennedy. Well, then why did you hel p New
24  Mexico -- why did you work so hard to get Mexico to change
25 -- New Mexico to change it?
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1 Ms. Strickland. Well, New Mexico was considering a

2 newbill regarding civil rights, and it was trying to

3 decide whether qualified imunity should apply in a new --
4 Senat or Kennedy. kay. Understand, |I'mnot trying to
5 cut you off. | really hate being rude like this and

6 interrupting folks, but we have so little time. Here's

7 what | want to ask you. | want you to answer this one for
8 nmein front of God and country. If you per onally were

9 queen for a day and you coul d nake any policy you wanted to
10 right now and you had the ability to get rid of qualified
11 inmmunity for |aw enforcenent officials by just sweeping

12 your hand, you're telling ne you wouldn't do it?

13 Ms. Strickland. Yes, Senator. | -- qualified

14  immunity --

15 Senator Kennedy. Y u wouldn't do it.

16 Ms. Strickl and | woul d not because qualified

17 inmmunity --

18 Senat or Kennedy. Ckay. Let nme ask a question of M.
19 Chipman. \Where's M. Chipman? You' re nom nated for

20 Al ohol, Tobacco, and Firearns and Expl osives and all kind
21 of other dangerous stuff, is that right?

22 M. Chipman. Yes, Senator.

23 Senat or Kennedy. Okay. You don't believe in private
24 ownershi p of handguns, do you?

25 M. Chipman. That's incorrect. | own one nyself.
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1 Senat or Kennedy. Do you? Do you believe in private

2 ownership of assault weapons?

3 M. Chipman. Yes, sir.

4 Senat or Kennedy. Wat do you own, by the way?

5 M. Chipman. That's a pretty private question. |
6 have the -- I'll share the gun |I'm proudest of. It's a

7 Smth and Wesson Treasury Commenorative gun, and the seri al
8 nunber is ny birth date.
9 Senator Kennedy. Onh, that's cool. Congratul ations.

10 Do you believe in banning assault weapons?

11 M. Chipman. | do, sir.
12 Senat or Kennedy. Ckay. Define assault weapons.
13 M. Chipman. Assault weapons woul d be sonet hi ng that

14  nmenbers of Congress woul d defi ne.
15 Senator Kennedy. WIIl, how do you define it? You're

16 going to be running the agency.

17 M. Chipman. Senator, | think this is good question.
18 If I amconfirned as A T.F. director --
19 Senator Kennedy. | got 35 seconds left. Define it

20 for nme would you please, sir? Wat's an assault weapon?
21 M. Chipman. Yeah. Senator, the bill to ban assault
22 weapons is --

23 Senat or Kennedy. What is your definition of an

24  assault weapon?

25 M. Chipman. -- dozens of pages. There's no way |
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1 could define an assault weapon in 30 seconds.

2 Senat or Kennedy. You don't have any -- you're going

3 torun an -- this agency, and you don't have a definition

4 of assault weapon?

5 M. Chipman. But | would be enforcing the definiti n
6 that nenbers of Congress pass.

7 Senat or Kennedy. Yeah, but you're going to be issuing
8 rules and regulations. Just give nme your d finition.

9 M. Chipman. |'Ill give you one definition that A T.F.
10 currently uses.

11 Senat or Kennedy. G ve ne your d finition.

12 M. Chipman. One definition that A T.F. currently --
13 Senat or Kennedy. Gv ne your definition.

14 M. Chipman. | can give you one definition that

15 A T.F. currently -

16 Senator Kennedy. If you won't answer ny question, how
17 can | vote for you? |'mdone, M. Chairman. | don't think
18 1'mgoing to get an answer.

19 Senator Ossoff. [Presiding.] Thank you, Senator

20 Kennedy | yield nyself five mnutes to question -- oh,

21 pardon ne. Senator Coons, you want to go ahead? Ckay.

22  Yield nyself five mnutes, and | thank the panel. Thank

23 you for your willingness to serve. Thank you for putting
24  yourself through this process. 1'd like to begin with you,
25 M. Chipman. Mich of the -- in fact, the magjority of
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1 homcides involving firearns involve handguns. |[|s that

2 correct?

3 M. Chipman. That's correct. And thank you for the
4 question, Senator.

5 Senator Ossoff. \What steps do you intend to take,

6 should you be confirned, to stop the proliferation of

7 illegal handguns and reduce the | evel of gun viol ence

8 involving handguns on Anerican streets?

9 M. Chi pman. Thank you, Senator. The top priority of
10 AT.F. will be a focus on firearns trafficking. By

11  focusing on the illegal transfer of g ns from | awf ul

12 comerce into illegal commerce, the selling and ill ega

13 dealing of guns to crimna s, is the best way to prevent

14 crime with guns. The ultimate responsibility is -- of

15 AT.F. is to do what is within our powers to prevent those
16 offenders fromever getting a handgun if they can't

17 lawfully possess it in the first place.

18 Senator Ossoff. Thank you, M. Chipman. And this is
19 a question for both you and Ms. MIgram please. W've

20 se n a significant increase in violent crinme across the

21 country over the last year. 1In the city of Atlanta, for

22  exanple, hom cide has increased 60 percent year over year.
23 | was recently out at a park in ny nei ghborhood with ny

24 wife and dear friends, celebrating our friend s son one-

25 year-old birthday party. And gunfire erupted at that park.
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1 A group of young people who had been fighting noved severa
2 Dbl ocks west throughout the afternoon. Qunfire erupted

3 again. 15-year-old girl was killed, two young people

4  wounded.

5 Senator Ossoff. WII each of you, M. Chipman and M.
6 Mlgram please commt to joining me in Georgia, should you
7 be confirnmed, to neet with |leaders in |ocal and state |aw
8 enforcenent, as well as community |eaders, he Atlanta

9 Police Departnent, the Fulton County Sheriff s office, to
10 discuss how we can tackle and reverse this disturbing trend
11  of increased violent crine and homcide that's taking |ives
12 and doing grievous harmto so many famlies?

13 Ms. MIgram Yes, Senator. 1|'d be delighted to join
14  you if I'mconfirned.

15 Senator Ossoff. Thank you, Ms. Mlgram M. Chi pman?
16 M. Chipman. Yes, Senator. |'d welcone the

17 opportunity to visit Atlanta, visit our Atlanta field

18 division, and visit A T.F."s critical lab that's | ocated

19 there.
20 Senator Ossoff. Thank you. [I'mgoing to ask you a
21 simlar question about two other areas of ny state that
22  have seen conparable significant increases in violent crine
23 over the last year. The city of Savannah is experiencing
24  an out break of hom cides and shootings at |evels not seen
25 in three or four years. Last fall in Savannah, viol ence
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1 escalated from on average, a shooting every three days to
2 one every other day. WIIl you simlarly please commt to

3 joining ne to neet with Savannah's political | eadership,

4  Mayor Van Johnson, the Savannah Police Departnent, and the
5 Chatham County Sheriff's office to discuss how to reduce

6 wviolent crinme in and around Savannah, Georgi a?

7 Ms. MIgram Senator, | would conmt to you that |

8 believe that violence is -- it is critically inportant that
9 we address it, and I, if I'mconfirnmed, am happy to assi st
10 you in any way, with any neetings or otherw se, and any

11  other nenbers of this conmttee in any way that | can.

12 Senat or Gssoff. Thank you M Chi pman?

13 M. Chipman. Senator thank you very nuch for the

14  opportunity to again go to your state and neet with | ocal
15 law enforcenent, which is AT.F."s role to support in their
16 efforts to prevent violent crine.

17 Senator Gssoff. It is, indeed, and so, M. Chipman,
18 in the same vein, I'd like to also ask you if you'll please
19 rmake the sane commtnent to neet with nme and the | eadership
20 of Augusta's Police Departnent, the Ri chnond County

21 Sheriff's office, and | eaders in and around August a,

22 Ceorgia to discuss simlarly increasing rate of violent

23 crinme in the Augusta area.

24 M. Chipman. Senator, | agree that | will commt to
25 that visit, and it will be nice to visit a place of Georgia
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1 | have never visited.

2 Senat or Ossoff. Thank you so nmuch. | appreciate your
3 wllingness to serve. Thank you again for putting

4 yourselves through this process. Senator Blackburn is

5 recognized for five m nutes.

6 Senator Bl ackburn. To our w tness, thank you for

7 bearing with us today as we have been in and out. M.

8 Chipman, I'mgoing to come to you. There's been a lot said
9 about your affiliations and the organizations and how t hat
10 mght influence your work at the A T.F. And one of the

11 things that | hear from Tennesseans is they want the A T.F.
12 to be going after crimnals, not after |aw abiding gun

13 owners. So how would you xecute that?

14 M. Chipman. Thank you, Senator, and thank you al so
15 for spending the tine on the phone with ne earlier so we

16 coul d neet.

17 Senat or Bl ackburn. Sure.

18 M. Chipman. | think the perfect exanple of how

19 Tennesseans should expect A T.F. to respond is how we

20 responded to your city that was bonbed on Christmas. W

21 will always be there in the worst hours to determ ne who

22 commtted a crine and bring themto justice if we can. W
23 wll always be focused on crimnals. That's what we do.

24 Senat or Bl ackburn. And | hope you appreci ate why

25 people are very concerned about your stance on the Second
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1 Anendnent and are very concerned that you woul d be going

2 after law abiding gun owners. So let ne ask you this. In
3 the House Judiciary Commttee hearing on 2019, you said,

4 and I'mquoting you, "Sinply restating -- reinstating the

5 '90s era ban on assault weapons is not enough.” So | want
6 you to tell nme what is enough in relation to this

7 statenent.

8 M. Chipman. Thank you for the questi n. In that

9 hearing, I was commenting on the fact that | had the

10 opportunity to enforce the National Firearms Act for 24

11 years. That was an act that balanced the right of

12 individuals to possess those firearns but had a regul atory
13 structure that, | found, k pt them out of the hands of

14 crimnals, which is the ultimte goal of all Anericans. |
15 thought, and | expressed that belief at that tinme, that the
16 National Firearns Act would be a proper way to bal ance the
17 rights and responsibilities of Anmericans --

18 Senator Bl ackburn. So the National Firearns Act woul d
19  be enough.

20 M Chipman. | believe that the National Firearns Act
21  would be --

22 Senat or Bl ackburn. Let nme ask you this. Because in
23 the sane hearing, you continued -- and this gets to the

24 question that Senator Kennedy had for you. And |I'm quoting
25 you. "lInstead, we should regqulate a broader cl ass of
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1 firearns, including assault weapons manufactured before the
2 law s enactnent. One option would be to require the

3 registration of all existing assault weapons under the

4 National Firearns Act, while banning the future manufacture
5 and sale of these firearns." So in these statenents,

6 you're tal king about expanding the National Firearns Act,

7 correct?

8 M. Chipman. Yes, nma'am

9 Senat or Bl ackburn. Ckay. So that would not be

10 enforcing it as it is witten. That would be a change of
11 policy. And then you would ban the f ture manufacture.

12 That would be a change of policy Banni ng the sal e woul d
13 be a change of policy. And in these statenents, and goi ng
14  Dback to that hearing, you were referring to common

15 semautomatic firearns when you speak of assault weapons,
16 correct?

17 M. Chipman. Senator, in this hearing, | was acting
18 as an advocate and was asked to propose solutions to

19 conplex problens. As the --

20 Senat or Bl ackburn. And you were referring to

21 sem autonmtic weapons, correct?

22 M. Chipman. Yes, Senator. But --

23 Senat or Bl ackburn. Yes. Thank you very nuch.

24 M. Chipman. -- as director of --

25 Senat or Bl ackburn. Ckay. M. Jaddou, |'d like to ask
Trustpoint.One Alderson. wwwW;lvzive:;gﬁrE)ecggrtt% r;com 8&%5257%57'38

Document ID: 0.7.1891.12024-000001



132

1 you a question, please, na'am W are quite concerned

2 about sonme of the practices that have taken place under

3 USCI1.S During your tine as the chief counsel at

4 US.C1.S, the agency expanded the use of discretionary

5 parole activity froma restricted case-by-case basis int a
6 variety of new parole prograns, such as Internationa

7 Entrepreneur Parole, the Filipino Wrld War |1 Veterans

8 Parole program and the Central Anerican M nor Parole

9 program

10 Did this expanded use of discretionary parole through
11 these new progranms actually circunmven congressionally

12 established immgration policy, and did U S.C. I.S. exceed
13 its authority under law cr ated by Congress by admtting

14 aliens who did not qualify for adm ssion under nornal and
15 legal immgration categories?

16 Ms. Jaddou. Thank you, Senator. And thank you for

17 taking the tinme to neet with me on the phone.

18 Senator Bl ackburn. Absolutely. Yes, | enjoyed it.

19 Ms. Jaddou. Thank you. Yes, | did too. Thank you.
200 W h regard to your question, we |ooked at the Imm gration
21 nd Nationality Act, and | have worked with the, at the
22 time, other attorneys in the agency as well to determne if
23 it fits wwthin the structure of the Immgration and
24  Nationality Act. And we did determ ne that, and therefore,
25 we proceeded.
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1 Senator Bl ackburn. So you feel that none of these

2 progranms went outside of the authority.

3 Ms. Jaddou. That was the determ nation we nmade at the
4  time.

5 Senator Bl ackburn. So why not just go by the | aw as

6 witten?

7 Ms. Jaddou. So the way the lawis structured is there
8 is a case-by-case determ nation.

9 Senat or Bl ackburn. Correct.

10 Ms. Jaddou. And those progranms certainly set out

11  guidelines for adjudicators, but none heless, every

12 individual must apply, nust submt an application, nust be
13  reviewed, have background checks. An adjudi cator nust

14 review that application very carefully before they nmake a
15 deci sion.

16 Senator Bl ackburn. Well, | wll tell you this appears
17 when you expand the use of discretionary parole authority
18 and nove away froma restricted case-by-case basis and put
19 these new progranms in place. The appearance of that is

20 that you're making it easier to circunvent the |aw as

21 witten, and that is problematic.

22 | know I'mover ny tine. | have a question for you on
23 the birth -- Ban Birth Tourism Act, a piece of |egislation
24  that | introduced. I1'mgoing to submt that to you --

25 Ms. Jaddou. Thank you.
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1 Senat or Bl ackburn. -- for the record. | know that

2 Senator Cruz asked you about that earlier and woul d

3 appreciate your attention to that question.

4 [ The information appears in the appendi Xx: ]

5 / COW TTEE | NSERT

6 Ms. Jaddou. Absolutely.

7 Senator Bl ackburn. And | will say this, M. Chairmn.
8 M. Jaddou, you have an adorable famly, an your girls

9 deserve --

10 Ms. Jaddou. Thank you.

11 Senat or Bl ackburn. -- all the i e creamthat they

12 want to eat this afternoon.

13 Ms. Jaddou. W already secretly promsed thema few
14  dol | ars.

15 [ Laughter.]

16 Senator Bl ackburn. Because they have behaved

17  beautifully.

18 Ms. Jaddou. Aw, thank you.

19 Senator Bl ackburn. W give themthe gold nedal for

20 t hat .

21 [ Laught er.]

22 Ms. Jaddou. Thank you.

23 Senat or OGssoff. Thank you, Senator Bl ackburn.

24  Senator Coons is recognized for five m nutes.

25 Senat or Coons. Thank you, M. Chairman. And |I'd like
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1 to thank our remarkabl e panel of nom nees for your

2 dedication, your willingness to serve, for all that you are
3 going to bring to your service. Listening to your

4 individual stories, to the journeys that brought you here,
5 was inspiring to ne. W stand at a nonent when the

6 Anmerican people are |looking to us here in Washington, in

7 the federal governnent, in the Biden admnistration, in the
8 federal judiciary, here in Congress, to see their problens,
9 to hear their concerns, and to actually deliver sone

10  meani ngful sol utions.

11 So if I can, Ms. Strickland, I | st wanted to ask you
12 a quick question about the difference between an advocate
13 and a judge and how you understand those different roles,
14 and then I'mgoing to get into nore |aw enforcenent related
15 issues for our renmining nomnees. M. Strickland?

16 Ms. Strickl and Thank you for that question, Senator.
17 As an advocate, ny role was defined by the Sixth Anendnent,
18 to zealousl work within the bounds of Iaw in the best

19 interests of nmy client, and I've had to -- tried to do that
200 ovr ny career. The role of a judge is quite different.

21 The role of a judge is also defined under the Constitution,
22 and the judge is to approach every case neutrally, wth

23 deliberately putting aside any personal opinions the judge
24  mght have in order to fairly consider the facts, the | aw,
25 and the argunent of counsel.
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1 Senator Coons. Well, thank you, Ms. Strickland. [If |
2 maght also, Ms. Jaddou, U.S.C1.S. -- |I've gotten a nunber
3 of calls, as has ny coll eague Senator Hirono, about the

4 backlog for US.CI1.S for fingerprinting, specifically in
5 Delaware, which has put thousands of Del awareans' lives n
6 hold, keeping themfromvisiting |oved ones or getting

7 Jjobs. US C1.S has nade sone strides recently to address
8 this and has cut the backlog in half, inclu ing by

9 elimnating some unnecessary requirenents inposed by the

10 previous admnistration. Can you speak to how you wil |

11 address these ongoi ng processing backlogs and commt to

12 keeping nme updated on the situation in nmy honme state?

13 Ms. Jaddou. Thank yo , Senator. And thank you for

14 that question. This is exactly why I think this is the

15 right nonment for ne in this job. | have been in that

16 agency, and | understand those little, mnute steps can

17 really create backlogs, tinme-sensitive backlogs. And |

18 have seen it so | could hit the ground running. | have

19 built such wonderful relationships with the dedicated nen
20 and wonen at U S.C.I.S., whom | admre trenmendously, and I
21 know | can work with them and not just them |It's partner
22 agencies as well that we need to build strong working

23 relationships. And | have a running start.

24 Senator Coons. Well, | look forward to working with
25 you in that context, and | know there's thousands --
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1 Ms. Jaddou. Absolutely.

2 Senator Coons. -- of famlies in nmy state that are

3 looking for sonme relief fromthese significant chall enges.
4 M. Chipman, if | mght, Senator Cornyn and | have

5 recently reintroduced a bill, the N.I.C S. Denial

6 Notification Act, which would require federal authorities

7 to notify state and | ocal |aw enforcenent when soneone goes
8 in, lies on their background check form tr es to buy the

9 gun -- and this is soneone who's a person prohibited, so

10 it's against the law for themto get that gun. Current |aw
11 does not require any notice to |local |aw enforcenent.

12 There were 100, 000 federal background check denials in

13 2019. In sone states, bec use the background check goes

14  through state police, they get imedi ate notification, but
15 in a majority of states, including mne, they don't.

16 Can you help explain why it's an urgent warning sign
17  when soneone tries to buy a gun, fails their background

18 check because they're lying -- they're a convicted fel on,
19 say -- and they're trying to get their hands on a gun? Wy
20 is this sonething we should take up and pass a bill to

21 require notification to state and |ocal |aw enforcenent?

22 M. Chipman. Senator, first, thank you for the

23 question and thanks for your dedication to this inportant
24 issue. | viewthis as a near mss. |n many professions,
25 you study a near m ss because you feel lucky that the bad
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1 thing didn't happen. |If soneone is willing to go into a

2 gun store and lie and commt a federal felony, we shouldn't

3 expect that it stops there because there are | oopholes in

4 the law. As A T.F. agents, it's our job to ensure that the

5 information we have is in the hands of |ocal police who

6 mght conme across these people. So it's not only good

7 policy. It's a way A T.F. can support |ocal |aw

8 enforcenent and keep them safe.

9 Senat or Coons. Thank you. Now, I'd |like to ask about
10 what we're going to be doing together to not just nake | aw
11 enforcenent nore transparent, nore ac ountable, but to nake
12 | aw enforcenent nore effective. |I'mfrom WI m ngton
13 Delaware. You just heard from Senator Gssoff from Georgia
14 concerns about a rise in violent crine in cities in his
15 state, in Savannah and A gusta and Atlanta. In ny honetown
16 of WImngton despite the best efforts of our mayor and
17 governor and our police departnent, we have seen a steady
18 in violent gun crine.

19 M. Polite, | understand from your testinony, you

20 be ane interested in serving as a prosecutor when your own

21 hal f-brother was nmurdered. And you've spent tinme clerking

22 for Judge Anbro, a personal friend, on the Third Crcuit

23 and serving in the Skadden Arps office in WImngton, a

24 place | was a sumrer associate. So you know a thing or two

25 about ny honet own.
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1 M. Chipman and Ms. MIgram you're nonmnated to | ead
2 the AT.F. and D.E. A and to work alongside M. Polite, who
3 wll be |eading, hopefully, D.OJ. Cimnal Dvision. And
4 all three of you have significant experience in | aw

5 enforcenent and have great experience in addressing viol nt
6 crime in American cities. M. MIlgram you spoke about

7 Canden and the work that you did.

8 I'd be interested in hearing fromeach of you what

9 role you see in coordinating between the AT.F., D.E A,
10 and DO J.'s Crimnal Division to reduce viol ence in our
11 communities, whether you'll conmmt to staying engaged with
12 e and with other nenbers of this commttee and the Senate
13 as we work with our local communities to try and address
14 and interrupt the ways in which drugs and guns and gangs
15 and viol ence seemto be going together, and how you see

16 this journey, should you be confirned, of trying to bring
17 nore peace, nore justice, and nore order to our

18 communities. If we could, in order, M. Chipman, M.

19 Mlgram M. Polite.

20 M  Chipman. Senator, first, yes. | commt to this
21 coll aborative approach. It's one | found effective at

22 A T.F., and | do believe that the AT.F. will have

23 information and intelligence and techni ques and technol ogy
24  that, when married with the ground truth that a | ocal |aw

25 enforcenent agency has, that that's a good pathway to
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1 preventing violent crine.

2 Senat or Coons. Ms. M| granf

3 Ms. MIgram Thank you, Senator. |'ve had a job as a
4 state chief |law enforcenent officer where a prior attorney
5 general had taken over the police departnent of one of the
6 nost dangerous cities in Arerica. So | understand this

7 concern, and ny belief is that one of the things we did

8 there was we partnered with the DDE.A. W partnered with

9 AT.F. W partnered with other |ocal |aw enforcenent

10 agencies and state agencies in order to do a concerted

11 effort to reduce violence, inprove community relations, and
12 bring accountability, and it was incredibly effective.

13 If I amconfirned to ead the D.E A, | believe that
14 one of the great strengths of the D.E.A today is its

15 partnerships wth states and | ocal | aw enforcenent.

16 They're a big part of running task forces across the

17 country and also sit as an inportant part of HI1.D T.A  So
18 | amdeeply conmtted to addressing the issues of violent
19 crime. Drugs drive violence in our communities. In

20 Canden it was a huge part of the work we did, was drug

21 related. So you have ny full commtnent, if |I'mconfirned,
22 to partner with you, other nenbers of this conmittee and

23 Congress, as well as with the other agency heads and the

24  Departnent of Justice, in any way that | can to be hel pful
25 on this.
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1 Senat or Coons. Thank you, Ms. MIgram M. Polite?

2 M. Polite. Senator, thank you for this question, and
3 thank you for your commtnent to this area. | would also

4 note that |I'ma proud nenber of the Del aware Bar, and nost
5 inportantly, ny wife was born in WIm ngton, so we have

6 very close ties to your state.

7 Li ke ny col | eagues assenbled here, | share in this

8 conmitnent to collaboration in this area. During ny tine

9 as U S attorney, this is exactly the way we approached

10 many of the sane violent crinme issues that crippled the

11 city of New Oleans. And what we did was establish what

12 was called the Miltiagency Gang Unit It included agents
13 fromAT.F., DE A, other state, local, and federal |aw

14 enf orcenment agenci es that worked shoul der to shoul der, not
15 just in terns of sharing intelligence but actual personnel
16 and space where they investigated those cases and

17 ultimately decided what was the appropriate venue in order
18 to address violent crine that was caused di sproportionately
19 Dby a small nunber of individuals in the New Ol eans area.
20 That |evel of collaboration is what | view as being

21 the hall mark of our work then, and | | ook forward to, if

22 I'mconfirned, to lending ny voice to those sane

23 discussions and that sane | evel of collaboration that you
24 articul at ed.

25 Senator Coons. Well, thank you. |I'mnot just a
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1 nenber of this commttee. |'ma nmenber of the subconmttee
2 that funds all of federal |aw enforcenent, D.OJ., AT.F.,
3 DEA And | look forward to working with you because we

4 have a real challenge in this country. W need to

5 strengthen our communities. W need to strengthen

6 famlies. W need to push back on the drivers of violence
7 and division. But we also need to provide nore effective,
8 nore tinely, nore relevant federal resource to support

9 state and |local |aw enforcenent and communities as they are
10 trying to bring peace to our streets and justice to our

11 country.

12 So | look forward to working wth all of you. Thank
13  you for your wllingness t serve. And, M. Chairnman, |

14 appreciate the tine to question.

15 Senator Ossoff. Thank you, Senator Coons. Thanks

16 again to the nom nees for your testinony, your wllingness
17 to serve. Before | adjourn today's hearing, | want to

18 enter a nunber of letters into the record and nake a few

19 logistical notes.

20 W have received a nunber of letters of support for

21 today's noninees fromthose across the political,

22 professional, and ideol ogical spectrum These include

23 letters of support for Ms. Cunninghamfromintell ectua

24  property experts and practitioners, letters fromnultiple
25 |law enforcenent organi zations in support of our executive
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1  branch nom nees, a letter of support fromthe Crimnal

2 Defense Bar in support of M. Strickland, and nmany ot hers.
3 | wll enter all of those letters into the record w thout
4  objection.

5 Questions for the record will be due to the nom nees
6 by 5 p.m on Wdnesday, June 2nd, and the record wl|

7 likewi se renmain open until that tinme to submt letters and
8 simlar materials. Wth that, this hearing is adjourned.
9 [ The informati on appears in the appendi x: ]

10 / COWM TTEE | NSERT

11 [ Wher eupon, at 1:12 p.m, the commttee was

12 adj our ned. ]

13

14
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23

24
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