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The Hono:-able Robert C. Byr-d 
Najor-1ty Leader-
United States Senate 
Hashington, D.C. 

Re: Rose and Richar-d Cooper- v. 
Joseph A. Califano, Jr-. 
(E.!). Pc ..• No. re'-594) 

and 
Ha .. lan Yates v. Joseph A. Califano, Jr-. 
(H. D. Ky., No. C 77-0323-LB) 

Dear- Senator- Byr-d: 

pur-suar.t to Section 13 of Public Law 95-624, I wish to 
r-eport to the Senate that the Solicitor- General yesterday 
deter~ined that the U~1ted States will not appeal the 
j'udgr:lents of" the distr-1ct col!rts in the above-ent1tled 
cases.*/ In each of these cases, the district cour-t held 
that Section 202 of the Social Secu!"ity Act, 42 U.S.C. 402, 
which pr-ovides c~ .. tain death and disability benefits for 
fenale but not male spOUses of" wage earner-s, infringes the 
equal protection r-eq1.!ire;!:ent of the Fifth AmencijJ~"1t to the 
Constitut1o~1. In each case, the cour-t or-dered the 
Secretar-y of Health, EdUcation and \le1fa .. o to pr"Qvlde 
such benefits on an ~ven-handed basis, wIthout discrimilla
tion based on gellder-. 

The So11c1to .. Gener-al's reasons for not seeking review 
of the judgments of the dist!"1ct cO~!"ts are set for-th in 

l'eater- cetail in the o:ce:::ora:ldurn fro;;: the C:ivil Division 
of the Depar-tment of Just1ce, and t:;e mer;;orandur.! fr-om the 
staff of the Office of the Solicitor' Gene:-al, both of which 
ar-e attached. In br-ief sU::l;1lar-y, the issue of gender dis
cr-imination that is r-B1sect in both of these cases is 

*' Because the Senate has ~ot yet appointed legal counsel 
to rev1ew such determinations, this letter will also provida 
the notification to the Senate required by Scc:ion 712(b) 
f Public La~ 95-521. 
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substantially identical to the issue decided i~ Heinberg,"r v. 
\'!1esenfeld, 420 U.S. 636 (1975). In that case, the Supreme 
Cou~t unanimously determined that discrimination based cn 
gender in the provision of benefits to spouses of wage carners 
caring for dependent children under Section 202 of the Social 
Securi~y Act is unconstitutional. Tne Solicitor General has 
concluded that the United States can malee no arguments in 
favor of the gender-based discrimination involved in the 
present cases that were not made and rejected in the Wiesen
reId decision. Accordingly, appeal to the Supreme Court 
would serve no useful purpose. 

The Depa:otrnent of Justice is, of course, f;,;,11y min:'!ful 
of its duty to support the "laws enacted by Congress. Here, 
however, the Department has determi~ed, after careful ~tudy 
an:! deliber'ation, tha:: reasonable argu.';lents ca:1not be 
advanced to defend the gende~-based discrimination at issue. 

If the Depart~ent can be of further assistance to you in 
~xplicating the reasons for declining to appeel these judgments, 
or if you or your staff believe it would be helpful to discuss 
:he options that the Senate may \-:i~h to p'lrsue, Deputy Solicitor 
Gene,al !'ra:1~: H. Easterb:--ook will be plea:;ed to discuss the 
r.~tter further. He can be reached at 633-2203. Should the 
Senate wish to seek Supreme Court review in these cases 
~ursuant to Section 706 of Public La~ 95-~21, p:--ompt ac::ion 
\-,'ould be es~e:'.tial. Tne deadlines for filing jurisdict.ional 
~tater.ents in the Sup:--e~e Court are ~ay 24 a~d May 25, 1979. 

Since!"'e:"y, 

~~~.~ 
Griff::.:: 3. BeE 
Attor~ey General 




