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Introductions

This is the basics course.  OIP does offer more advanced courses that get into declaration drafting in more detail and a half-day seminar devoted entirely to FOIA litigation.

Poll group – How many attorneys?  How many non-attorneys?  How many have handled FOIA requests in litigation?  How many have written a declaration?

How many have seen a decrease the number of requests?  Anyone have less FOIA litigation now than in the past?
�Not likely because of the spike in requests and the increase in litigation.  How much has it increased?

From 2000-2010 averaged about 250-300 new FOIA cases per year across the country
2011-2013: 	~ 360 per year
2014 to 2016:	~ 470 per year
2017:		722
2018:		474 as of June 28 which is on pace for more than 800
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Threshold Considerations: Jurisdiction and
Yenue

» Jurisdiction: U.S. District Courts
* Improperly withheld agency records

> De novo review


Presenter
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First, let’s talk about jurisdiction in FOIA cases.  The FOIA statute vests U.S. District Courts with exclusive original jurisdiction over FOIA cases.  A requester cannot bring their federal FOIA case in a state court.  In order for a district court to have jurisdiction though, the plaintiff must allege that an agency has improperly withheld agency records from the requester.  The Supreme Court in Kissinger v. Reporters Committee for Freedom of the Press, 445 U.S. 136 (1980) held that  “On complaint, the district court of the United states . . .Has jurisdiction to enjoin the agency from withholding agency records and to order production of any agency records improperly withheld from the requester” and that federal jurisdiction is dependent on this showing.  

If a plaintiff fails to allege that an agency improperly withheld agency records, courts have dismissed such cases under two alternate grounds:  
12(b)(1):  lack of subject matter jurisdiction; and 
12(b)(6):  failure to state a claim upon which relief can be granted (even if all facts as pled are true, plaintiff not entitled to any FOIA relief).

US District Courts will conduct de novo review, with a few exceptions which we’ll discuss later
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Threshold Considerations: Jurisdiction and
Yenue

» Venue- four possible venues, including the
universal venue (the District of Columbia)

» Statute of limitations -- six years


Presenter
Presentation Notes


Which federal district can a requester bring suit in?  Venue is proper in four possible locations:
  1)  The district of Columbia (always), 
  2)  where records are located, 
  3)  where plaintiff resides, or
  4)  where plaintiff has principal its place of business. 

So, if a plaintiff does not file in D.C., you must allege facts giving rise to venue in that court. 
Citizenship status is irrelevant- if R lives in U.S. district even if not a resident, he/she can bring suit in that forum.
Forum non conveniens- While choice of P’s forum gets significant weight, if there are strong reasons to transfer the case to another forum, the court can do so.  
Comity- if another case is pending on the same records or a very similar request, a court may stay its proceedings pending the ruling in the other court, or even dismiss the complaint or transfer the case to the other court.   

Statute of limitations- six years from the date that plaintiff could have first filed suit, which is when the plaintiff has exhausted their administrative remedies.  More on exhaustion later.  Interesting question:  What if an agency sits on a request for seven years?
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Threshold Considerations: Pleadings

» Answer -- 30 days from service of
Complaint

> Service of Process

» Only federal agency proper party defendant
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Answer-

Something that is different in FOIA is that we have 30 days to respond to the complaint.  
Note that AUSA’s inexperienced in FOIA can be tripped up by the 30 day limit.  Normally federal agencies have 60 days to Answer complaints.
What if the complaint includes a FOIA claim, Tort claim, APA claim, etc.?   Answer within 30 days and don’t bifurcate the litigation. 
The Answer should set forth all affirmative defenses or they could be lost.  [Examples include Res Judicata, Collateral Estoppel, and Statute of Limitations.
Some litigators prefer to avoid filing an answer if possible since they are kind of pointless anyway and prefer to get an extension of 60 or 90 days in the hopes that processing will be completed and the parties can move right to setting a briefing schedule or negotiations.

Complaint-

Service - Service of process is the procedure that a party must go through in order to initiate a lawsuit and give appropriate notice of the lawsuit to the defendant & the court.  
Fed. R. Civ. Pro. Rule 4 states that to serve the United State Government a Plaintiff must: (1) deliver a copy of the summons and Complaint to the U.S. Attorney where the action is brought; (2) send a copy of each by registered mail or certified mail to the Attorney General of the United States at Washington, DC; and (3) any other agency named in the complaint.  
The date of receipt by the US Attorney’s Office is key because that is when your 30-day clock starts.

Proper Party Defendants-  Only federal agencies are proper party defendants in FOIA lawsuits.  See 5 U.S.C. 552(a)(4)(B).  Individuals, such as agency heads or other agency officials, are not proper party defendants. 
If component or sub-office is named instead of agency, typically we will raise as an affirmative defense in our answer.  Courts are not consistent in how they handle this issue.  Even within the DDC there is a split.  Most judges will either substitute the agency or just allow the subcomponent to be sued in its own capacity.

Proper Party Plaintiffs-  Generally, only the person who submitted a FOIA request at the administrative level can be the proper party plaintiff in any subsequent lawsuit.  
Generally, the plaintiff's name must be on the request.  Some interesting cases in our guide, such as Slaughter v. NSA, which held plaintiff lacked standing since his attorney filed the request and forgot to say he was filing it on behalf of his client.

Look for new standing section in our Guide – coming soon.  Only person who has standing is someone who submitted a FOIA request and had records improperly withheld from them.  Some exceptions though.  Requester dies after initiating lawsuit, some court have allowed estate to continue.  Employee changes employment.  If the agency treats someone as if they were the requester, then may be precluded from arguing the plaintiff lacks standing.
Pattern and Practice Claims and Sikes case.  Did not allege a future injury so no standing.  Prepared motion to dismiss claim and P backed down and settled.
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Threshold Considerations: Grounds for
Dismissal

» Lack of subject-matter jurisdiction
» Lack of personal jurisdiction™

» Improper venue*

» Insufficient service of process™

» Failure to state a claim

» Res judicata/collateral estoppel
*waived if not raised in 1% responsive
pleading
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12(b)(1) lack of subject matter jurisdiction – could be that plaintiff doesn’t have standing, other examples

12(b)(2) lack of personal jurisdiction – Tennessee Valley Authority example?

12(b)(3) improper venue – rare, but if plaintiff files outside DC and not in a district where the records are located or in a district where the plaintiff resides or has a business

12(b)(5) insufficient service of process – occurs when there is something wrong with the service, perhaps the plaintiff did not properly serve the government by sending a copy to the US Attorney’s office.  If granted, such a dismissal is without prejudice though and the plaintiff will likely have an opportunity to re-serve the complaint properly.

12(b)(6) failure to state a claim – You’ll remember from Civil Procedure in law school and the Twombly and Iqbal cases that a motion to dismiss for failure to state a claim is only granted if the defendant can show that the plaintiff failed to plead enough facts to state a plausible claim for relief, which is enough facts for a court to draw an inference that the defendant is liable for the alleged misconduct.

Res judicata/Collateral Estoppel – Res judicata is claim preclusion and collateral estoppel is issue preclusion.  NARA recently had a FOIA case thrown out because of res judicata.
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Standard of Review

> De novo
» National Security cases
» Fee waiver issues

» Expedited processing issues
» Reverse FOIA lawsuits
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Standard of review:

De Novo:  Agency actions under the FOIA are generally reviewed using the de novo standard, which means the court acts as if it is reviewing the question for the first time and is essentially a second bite at the apple for us because we get a chance to fix some of the things that we did wrong at the administrative stage.

National Security Cases:  Courts use a highly deferential standard of review for classified documents in order to avoid compromising national security. Courts have held that "little proof or explanation is required beyond a plausible assertion that information is properly classified." 

Fee Waiver Issues: Are reviewed de novo, but the scope of the review is specifically limited by statute to the record before the agency.  That means that you can't add to record with new arguments or rationales for denying the FW.  This is why it is so important to create a good administrative record that details the agency's rationales for denying fee waiver.

Expedited Processing Issues:  When denied under the statutorily based “compelling need” standard (imminent threat to life or safety; “urgency to inform”) – courts will review de novo.  However, if additional methods for seeking expedited processing are created by regulation, court generally will give “judicial deference.”  DOJ has two additional standards in our regulations.  One is if the request involves "[t]he loss of substantial due process rights" and the other is where the subject of the request is a "matter of widespread and exceptional media interest in which there exist possible questions about the government's integrity that affect public confidence."  Just be aware of what your standards are and that a Court's standard of review may differ.

Reverse FOIA Lawsuits:  Courts use the more deferential “arbitrary and capricious” standard under the APA.  
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Knowledge Check
» How many days to respond to a complaint?
a. 30
b. 45
c. 60
d. 90

» If a plaintiff sues DOJ for withholding records
and names as defendants the FBI, FBI Director
Christopher Wray, and the warden of his
correctional facility, what happens?


Presenter
Presentation Notes
Correct answer to the first question is (a) 30 days.

The claims against FBI Director Christopher Wray and the warden would be dismissed.
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Exhaustion of Administrative Remedies

» Normally a prerequisite for judicial review

» Constructive exhaustion

» Failure to pay fees

» Impact mitigated by Open America
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Exhaustion:
Actual exhaustion happens where the agency responds, the requester appeals, and the appeal is adjudicated.  

Constructive exhaustion- since the FOIA does not prescribe a distinct SOL, the DC Cir. in Spannaus held that the accrual date was when the plaintiff constructively exhausted his/her administrative remedies and not when all administrative appeals had been finally adjudicated.  The accrual date is going to be either the date of complete exhaustion of administrative remedies (where there is no constructive exhaustion) or the date that the requester constructively exhausted his/her administrative remedies.  Spannaus v. DOJ, 824 F.2d 52 (D.C. Cir. 1987).  An interesting question- what if the agency waits seven years to respond to the request?  Waivers of sovereign immunity are strictly construed by courts, so a court cannot equitably toll or ignore the six year limit.  

Why does it say Normally?  
There is a circuit split as to whether exhaustion is a jurisprudential doctrine or a jurisdictional doctrine.  The DC Cir, 10th, 11th, 7th, 5th, and 2nd are Jurisprudential, meaning the court may decide to entertain the case even though the plaintiff failed to exhaust (usually because the agency didn’t cite an exemption or the court believes the agency’s position is set and so further administrative review would be futile).  The 9th circuit and others have held that it is a Jurisdictional doctrine and so if the plaintiff has failed to exhaust they would dismiss under 12b1 (whereas others would dismiss under 12b6).

Determination by agency resets the requirement to exhaust
So if it's been six months since the request was filed and the requester hasn't sued and the agency responds, then the requester must go through the administrative appeal process.

A requester cannot exhaust their administrative remedies until all assessed fees have been paid (unless a fee issue is itself at issue in the litigation). 

Open America- see next slide
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“Open America” Stay Requirements

» Exceptional circumstances

» Exercising due diligence
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Open America- where R sued based on constructive exhaustion, and the court retains jurisdiction of the case while permitting the agency to continue administratively processing the request.  

Because of the significant increase in FOIA requests over the past few years, we are almost always sued based on constructive exhaustion now and the courts have become used to getting new FOIA cases where the agency has barely begun searching for responsive records and so agencies will most often set “production or review” schedules with the court for 6 months or a year or whatever the plaintiff will agree to (and if not whatever the court agrees with).  But, because things have become so bad that production schedules are now a year or even two or more and plaintiffs aren’t going for it, OIP is now seeking our first Open America stay, ever.  I’ve heard the FBI and others are also seeking them more.

Requirements for Open America stay:
1) exceptional circumstances exist- Deluged with volume of requests not anticipated by Congress, with existing resources insufficient to deal with that volume.  If the volume is predictable, agency must demonstrate reasonable progress in reducing the backlog.  Other factors:  efforts to reduce backlog; size and complexity of other pending requests; amount of classified material at issue, etc.  Requester’s refusal to reasonably modify scope of request can also be a factor.  Yet another reason why negotiating/discussing requests with requesters is valuable. 
2) agency due diligence- it is processing requests on a FIFO basis (within the track system)
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Summary Judgment: Threshold
Requirements

» Agency bears burden of proof to justify
nondisclosure

» Only the law, not the facts, in dispute
» Duty to segregate

» Waiver of exemptions in litigation o
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Summary judgment is where the court enters judgment for one party against another without a full trial.

It is appropriate under Rule 56 of the F.R.C.P., if the moving party shows that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law.

Thus, summary judgment is appropriate when the only disputes are legal disputes, instead of factual disputes.  Almost all FOIA cases are decided on summary judgment.

Agencies meet their burden by filing Declarations and (if necessary) Vaughn index of withholdings.

Duty to segregate is essential- if the Declaration and brief do not address segregability, the court should not grant the government’s MSJ, and it is grounds for reversal of an MSJ on appeal.  Even if we address it in our declarations and briefs, but the district court fails to make an explicit finding on segregability, this is grounds for reversal.

Waiver- if all applicable exemptions are not raised in the first dispositive motion, they could be waived.  See Maydak v. DOJ 218 F.3d 760 (D.C. Cir. 2000).  This can be particularly problematic in the 7A context. 
 In Maydak, the requester asked EOUSA for a copy of his criminal prosecution file and EOUSA denied the request in full under Exemption 7(A) based upon his ongoing prosecution and pending appeals of his conviction.  EOUSA did not process the files for other exemptions (such as 7C or 7D, grand jury material under 3) and only said that other exemptions “might apply.”  When the 7A proceeding ended, the FOIA case was pending with the D.C. Circuit.  Unexpectedly, the D.C. Circuit refused to permit the invocation of any FOIA exemption that was not "raised" at the district court level, and it ordered immediate disclosure of all of the records as a consequence of what it saw as the agency's litigation "waiver.“  There were over 1500 pages of material, including Grand Jury records, that had to be released.

See also CREW v. DOJ, 2017 WL 1422487, at *3 (D.D.C. April 21, 2017) (“We have recognized two exceptions to this general rule.  The first is for ‘extraordinary circumstances where, from pure human error, the government failed to invoke the correct exemption and will have to release information compromising national security or sensitive, personal, private information unless the court allows it to make an untimely exemption claim.’  The second is ‘where a substantial change in the factual context of the case or an interim development in the applicable law forces the government to invoke an exemption after the original district court proceedings have concluded.’”  Court will look at whether the ends of promptness and efficiency are better served by allowing or disallowing the new assertion. 

But not absolute, see CREW v. DOJ, 2016 WL 1276413, at *4 (D.D.C. March 30, 2016) (setting forth three exceptions to the rule and stating that "our Circuit has avoided a 'rigid press it at the threshold, or lose it for all times' approach").

Seems to depend also on whether you are still at the District Court level or at the Circuit Court level (like in Maydak)

“although the D.C. Circuit has not provided any explicit instructions to district courts considering whether to accept an agency's belated assertion of a FOIA exemption, Maydak, August, and Sussman together recognize that a district court retains the discretion to find that such an untimely assertion has been forfeited. Basic principles of fairness, efficiency, and finality, moreover—principles inherent in the rules of civil procedure that apply with extra force in the context of FOIA litigation—counsel in favor of requiring the government to make some threshold showing of good cause to avoid a finding of forfeiture. Such a showing need not be an onerous requirement. The government might in some cases argue that its failure to raise a FOIA exemption earlier was an inadvertent error, or that some intervening change in law or fact excuses it, or that the consequences of not permitting an untimely assertion would be "dire," August, 328 F.3d at 700; indeed, the reasoning employed in August and Maydak [*13]  supports exactly these arguments. See id.; Maydak, 218 F.3d at 767. The government might also argue that the assertion of additional exemptions would not unreasonably delay proceedings, either because the assertion is de minimis or because the legal issues are identical to issues already present in the case.  What the government cannot argue is that it is permitted to assert additional FOIA exemptions absent any showing of good cause whatsoever.”





%5) UNITED STATES DEPARTMENT ;/°JUSTICE

Summary Judgment: Vaughn Declarations

» Narrative presentation of administrative
record (request processing and agency
determinations), with or without an index

» Factual; relatively detailed; nonconclusory;
non-argumentative; made 1n good faith

» Tailored to matters at issue in litigation

11
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Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir. 1973)
Robert Vaughn was a law professor who requested records from the Civil Service Commission, which were withheld under b2, b5, and b6.  At the district court level, the only support that the agency provided was a single affidavit which included only conclusory statements about the application of exemptions and said nothing about the actual information being withheld.  The agency didn't say how many pages either. The District Court granted SJ and Rosen appealed.  

The DC Circuit remanded the case to the trial court with instructions, holding that an agency must present a particularized justification for any assertion that information is exempt from disclosure under the FOIA.  Such justification for the refusal to disclose "must include an indexing system which subdivides the document in question into manageable parts cross-referenced to the relevant portions of the justification.“

Narrative presentation of administrative record (request processing and agency determinations), with or without an index

Factual; relatively detailed; nonconclusory; non-argumentative; made in good faith
This seems so simple, but these are common reasons our motions for summary judgment fail.  Lack of detailed information.  Must tell the court enough facts about the search to lead to legal conclusion that you desire.  Other common problem is conclusory language like "the agency conducted a thorough and adequate search of its records” without including detailed facts.

As it says, declarations should be made in good faith and our declarations are entitled to a presumption of good faith.
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Summary Judgment: Vaughn Declarations

» Identify declarant

» Discuss procedural history of request and
attach correspondence

» Detail agency’s search

12
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Identify Declarant – The declarant doesn't necessarily have to be the agency employee who actually performed the search; an affidavit from an official responsible for supervising or coordinating the search efforts has been found to satisfy the "personal knowledge" requirement of Rule 56(e) of the Federal Rules of Civil Procedure.  

Give a quick summary of your case because your declaration and MSJ are probably being reviewed by the judge's law clerk and he'll probably fall asleep by page 3, so I think it's good practice to give a summary.  

Discuss Procedural History & Attach Admin Correspondence  –  by letter or fax or email, the requester submitted a FOIA request for X to whichever office.  By letter dated X, OIP [or whomever] acknowledged the request . . . Attach copies of all correspondence with the requester.

Detail Agency's Search – where was searched and why; explain agency's interpretation of the scope of the request; note any consultations or referrals.  
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Summary Judgment: Vaughn Declarations

» Must describe the withheld information and
detail how that withheld information falls
within a claimed exemption

» Provide Vaughn Index -- either as part of
declaration or as an attachment

» Address segregation.

13
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Provide information about the records responsive to the Request – This should include the number of records/pages being withheld and the number of pages released in full or in part.

Provide a Vaughn Index  – Provide a Vaughn Index if you've prepared one; should introduce the Vaughn in the declaration and explain how it is structured/organized

Discuss segregability and specifically aver that all reasonably segregable nonexempt info has been disclosed.
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Summary Judgment: Search Issues

Adequacy of search

* Good faith effort/methods reasonably
expected to produce records requested

* Proof by detailed, nonconclusory
declaration explaining scope/method of
search

14
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The D.C. Circuit has held that the Defendant’s burden, our burden, is to show “that its search efforts were reasonable and logically organized to uncover relevant documents; it need not knock down every single search design advanced by every requester").  The DC Circuit has also held that "Adequacy – not perfection – is the standard that FOIA sets.“  

At the same time, focus on the word “nonconclusory.”  Your description of your search should be detailed, noting what databases were searched, what search terms were used, in such a way that the search will appear to the court to be logical and reasonable.  Some of today’s later lectures will talk more about this. 

Let me just add that when agencies lose on summary judgment, it is most often because either the declaration is too conclusory.  
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Summary Judgment: Vaughn Index

» Itemized index or narrative description of
each withheld document or document
portion, correlating withholding to specific
FOIA exemption. Descriptions of withheld
records should never be conclusory

» Vaughn index not always needed

15
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Just as with your description of the search adequacy, your description of the withholdings should be nonconclusory.  When I read a court decision in which the government has lost on a withholding issue, it almost always is because the government simply asserted that the records were withholdable, and simply recited the statutory standard for withholding.  A good description of the withholdings does not simply repeat the standard, but describes in as much detail as possible the withholdings in such a way as to demonstrate to the court that each element of the Exemption is met.  Again, more on this in later lectures.

A Vaughn index is not always needed, such as when there are a small number of withholdings, or a large number of withholdings that are very similar and can be readily described in the Declaration itself.  
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Summary Judgment: Vaughn Index

» Generic explanations for 7(A) documents
» Sampling

» Coded index

16
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There are different types of Vaughn Indexes and there is no one right way to do it.  

For Exemption 7(A), a detailed, itemized description of withholdings is often not required.  Categorical treatment of documents.  Can do this with other exemptions too but be careful. Courts have upheld Vaughn Indices where agencies have grouped similar documents into categories and provided descriptions of the withholdings based on those categories, but have declined to uphold Vaughn Indices which group documents into overly broad categories. Prison Legal News v. Samuels (6/7C categorical where groups were too broad  - docs re: tort claims that covered a wide range of privacy interests)

Sampling- for large volumes of documents (thousands of pages), courts will normally accept a Vaughn index that describes only a sample of the documents.  The size and composition of the sample will often be negotiated between the parties.  Again, you’ll just have to work with the Plaintiff and see what you can agree on.

Coded index- often used by the FBI, and most courts are OK with it.  If the withholdings fall into general categories, you create a coded description of each category, and then insert the code rather than a full description of each withholding in the relevant entries of the Vaughn.  For example, all special agent names would be 7C – 1.  All FBI employee phone numbers would be 7C – 2.  
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Knowledge Check

» Why is a Vaughn Declaration needed in
FOIA litigation?

17
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Vaughn declarations allow an agency to meet its burden to demonstrate to the court that it did not “improperly withhold agency records” in the processing of the plaintiff’s FOIA request by providing evidence under oath, about the agency’s processing of the request.  
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In Camera Inspection of Records

» Discretion of judge -- exception, not rule
» No access by requester’s counsel or experts

» In camera affidavits

18
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In camera inspection- sometimes used in national security cases where public declarations cannot sufficiently describe withholdings.  Can also be used by a judge when he/she is not satisfied with the descriptions of withholdings made by the agency.  

In camera affidavits- An alternative to in camera review, where the withholdings are too sensitive to describe on the public record.  
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Discovery

» Extremely limited

» Premature if sought before summary
judgment filings

» Interrogatories or requests for admissions
vs. depositions

19
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Discovery tends to happen more outside D.C., in courts that are less familiar with the FOIA, or where courts tend to be less deferential to the government.  In DC, courts pretty consistently follow the principle that Declarations are presumed to be made in good faith, and so discovery is rare.  We don’t need to depose the FOIA processor or the persons searched because the court presumes that the declaration is correct and there is no bad faith/foul play.

If the plaintiff does request discovery, you can usually get the request for discovery quashed, but there often is not a lot of time.  Similarly, interrogatories or requests for admissions are unusual and not necessary in FOIA cases.

Depositions can be particularly difficult.  Under the local rules for DC, notice of only 7 days is adequate for a deposition to be taken within 50 miles of DC.  We then have to move the court to quash the deposition, but if the judge fails to act quickly, the deposition will have to go forward.
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Knowledge Check

» Which of the following are common in a FOIA

case’
a. Depositions
b. In Camera Inspection of Records
c. Declarations
d. Interrogatories

» What is the standard for an adequate search?

20
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Correct answer to the first question is (c) declarations.

Agencies must show that its search efforts were reasonable and logically organized to uncover relevant documents
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Attorneys Fees & Litigation Costs:
Eligibility

» Requester must “substantially prevail”

» Relief through:
* court order or enforceable agreement or
consent decree or
* voluntary change 1n agency’s position 1f
complainant’s claim 1s not insubstantial

21
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The FOIA contains a fee-shifting provision which allows a trial court to award reasonable attorney fees and litigation costs to a plaintiff who is both Eligible and Entitled to attorneys fees. 

In order to be eligible for attorneys fees and costs, a plaintiff must "substantially prevail”, which occurs when a plaintiff obtains relief through a court order or enforceable agreement or consent decree, OR, if there is a voluntary change in the agency’s position and the plaintiff’s claim is not insubstantial.

The “voluntary change” in position standard for eligibility was reinstated by Congress through the 2007 FOIA amendments.  Previously, a plaintiff could only get relief through a court ordered change in position.  

It is now relatively easy for plaintiff’s to successfully argue that they are eligible for attorney fees, but remember that P’s must show that they are both eligible AND entitled.  

Note, there is a threshold issue which may be worth thinking about before turning to the standard for entitlement.  Make sure that the requester is actually represented by an attorney.  If not, the plaintiff can only get costs.  Note:  Courts have held that pro se plaintiffs don’t qualify for attorney’s fees and requesters that are also attorneys do not qualify for attorneys fees either.
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Attorneys Fees & Litigation Costs:
Entitlement

» Public benefit derived from case

» Commercial benefit to complainant

22
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If possible, it is better to prevail on the “eligibility” prong of the attorney fee standard, because the four “entitlement” factors have no particular weight.  A court can weigh them however it likes.  

Public benefit- The records sought will add to the fund of information that citizens may use in making vital political choices.  The likely extent of dissemination and the possible impact on the public are both relevant.  Per the 2016 D.C. Circuit case about the JFK assassination, this is based on the general topic, not on what is actually released. Morley v. CIA, D.C. Circuit (Jan. 21, 2016).

Commercial benefit- If plaintiff had an adequate private commercial incentive to litigate even in absence of attorney fees, that weighs against an award.
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Attorneys Fees & Litigation Costs:
Entitlement

» Nature of complainant’s interest in
information

» Whether withholding had reasonable basis
in law

23
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Nature of complainants interest in the records- similar to the second factor, and evaluated in tandem.

Whether withholding had reasonable basis in law- If there is supporting authority, likely the agency wins here.  If there is no supporting authority, but no contradictory authority, the agency could still win.  If there is contradictory authority and no supporting authority, the agency will lose on this factor.  If the agency’s delay rather than an actual withholding is at issue, the court will look at whether the delay was reasonable.  

Note:  even if court finds that the plaintiff is both eligible and entitled, the award of fees and costs is entirely discretionary.
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