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© Dalay tn indaetm of jnd;e into. nffim gR
: bfﬁx, i the Senate.

m:uinramtsmrml mmtry__/ rmtingta
~ United States Attorneys Lacey of New Jersey and Krupansky of
Ohic, who were recently confirmed by the Senate to be district
. Judges. Both nominees are now working on important criminal
‘prosscutions the completion of which may take 8 considersble
period of time. The question {s whether their sscemsion to - =
- the bench cam be delayed until those cases have been tried, PRl
which we assume will ba coapleted within a° msomble time.

" As e matter of 1atm¢acum, it may be mt!.m thnt e
delays in the assumption of judicisl duties do mot appesr to T
be rare, since a person about to bacome a judge frequemtly
“first has to dispose of business towhich he could not attend o
‘in his new capacity, Another grownd for delay is that li-bcts, o
 of Coogress noainsted to the banch eceuimuy want to
" complete their termsbefora assuming their unew office. Yor
- example, Congressusu Homer Thornberry was confirmed by the
Senate to be & district judge on July 15; 1963; he was not
~ commissioned wntil Deeember 17, 1963, end took office on
~ December 21, 1963. —Congressman Oren Harris was confirmed by
~ the Senate on August 11, 1965. His cosmission, although g

" dated August 12, 1965, was forwarded to him oanly on. Dccabcf
23, 1963. Bo took office on hbmry 3 1966. o ,

Iél Tils 1mu1ry mlmmmwmofm
» vhich agked in more gemeral terms how
- Prcsidm: could hold up & jadichl :ppeinmmt aftar t&n

o _mibnhndhmmﬁmd




 Bince &nu. La«y and xmauky h\u mehnd diftm:

 stages in the sppointment process, 2/ we aun discuss tm: »

mu smutely.@
: ,3‘;,

On eem;r 13, 1976, thn Senate gave its aéviet mé
consent to the appointment of Mr. Lscey to be United States

, m_strie: Judge for the District of New Jarsey (116 Cong. Rec.

8 17984), and directed that the President be notified thersof
immedisately, 116 Cong. Rec. 8 17984. The President hss not
as yet exacuted the commissisn appointing Mr. Lacey. Yeur

'-Memismmttsaswummmﬁnm

withdraw its sdviee snd comsent to Mr. Lacey's nmtntmt,
smut&rahmmmd&hyhmimmtefm
c_sntnm to Mr, Lscey. ’ 3/

Senate Rule XXXVIII (3), 8), pmi.ch :hlt a uﬁu
“According to mvr. %1 Cranch 137, 155-136

), the appointment of an of the United States
involves the following steps: nominstion by the Presidemt;

the Senate's advice and comsent to the sppeintment (mﬁm-»w ',
tion); and the appointment by the Presidemnt which {s nm C

by the commission. 28 U.8.C. 453 provides in addition m

© avexy judge or justice of the United States shall take ::h-
-;,.,;uammmum:smmmmm "
~Guties of bis office. : ,

;_/ Senste Rule XXEVIII ), (a), provide:
"3, Vhen & nomination is coufirmed er njccm,
O ny Senator voting im ths majority mey meve for a

reconsiderstion on the same day on which the vote S e

was taken, or on either of the next two days of
: actual exscutive session of the Senate; but {f a

. uotificetion of the confirmation or rejection of 2

nomination shall have besn sent to the FPresidemt
before the expiration of ths t!mvitkiuuhi&c
wmotion to reconsider may ba made, the motion te -

- reconsider shall be accompanied by s metion to
request the President to return such notification
to the Senste. Any motion to receansider the vote

 on a nomination may be laid on the table without -

prejudice to the nomimation, smd shall be a ﬁml
dnpui.:m of amh motion. .
~ (mzw)

B



to mouim a Smtorul mﬂmﬂm can be made on ttm

'~ day on which'the Semate gave its advice and congent, or om .

- sither of the next two days of actual exscutive session, &/
g ] such motion was mede on October 13, 1970, whem Mr. heﬂy

1970, Noveaber 20, 1976) whts the Senate was im sctusl
-sxscutive session. ‘116 Cong. Rec.:S 17986, § 18565. The .
thmmhrmmmmmmmmd

T e Thma is, of course, the remote ma&biuty th-m the
. - Senate might waive the time Mammmmumh

: IXXVIII (3). Such a waiver, however, would roquire a vote

' =61 ﬂ" of the present composition of the &
Senate it 1 mot 1ikely thet such aajority can be sbtained.
!lexmnz. sheuld meiattupz bnm, :hc ?x‘uim mu

or on eithar of the next twe days (October 14, B

of m-thim af ::h Senators present aud the presence of a Sy
' BT dure, 8. Doc. 44, 83th Comg.,. 1st Smu‘ N

S “&. w»zm euﬁmd or mjmh by &o
‘ I.szc shall not be returned by the Seen y to

ltbrmﬁmmﬂtbmmuaao!thtm o
~ limited for making a motiom to recemsider the
. same, umu;mcmmmum
-,mhn Mumby tha th . ,,

,-y Izﬂllhmmmtwtmmhmmmci
.- the Senate shall met return the nomination papers te the
 President prior to the expiratiom of the miodﬁozmw
sidexration, wmless, as was done here, the Senate ordexs

L thet the Prasident be netified {umediately, Hemce, in the

. absence of such order, the President cennot make an Mz* R

| ~mmwmm1umumnmnmaauemf
. for rmihrt:m may be uda :

CRPRE Iimmmmbmmtuiﬁganumm ‘
tihrmthemwvi&nmmmmmtthmumt o

| V_u return t&mﬁﬁmm




o /mmmmrmumumu&

o3 o ‘Ag. 382 Sy

Senate's request to return the miﬁutm of mﬂ.mtlm
See fn. 4, supra. 3/

We are not mnﬁmy time Mtwumawhichn Presi~

dent must commission an officer after the Senste has com» =
firmed him. Revertheless, a word of caution may be in oxder.
The practice of notifying the President immediately after o
Senatorisl confirmetion, rather thsu swaiting the expiration
of the time for making & motion for recomsideretion, was
originglily based on the consideration that it was impertant
to have mmm;emtuummm tumit the
expiration of two days of executive session, m
74 Cong. Rec. 64896490 (1931); 75 Comg. Rec. 332! k¢! ,
umsmusmammemwmmann
in the issuing of commisgions, it could in the future depsrxt
~ fxom the practice of immediately notifying the Presidemt of
- the confirmation of a nomines, and svotify the Prasident unly

aftexr :muammmmammmmm |

,II

United States Attorney Krupamsky was sonfirmed as mm‘ o

States m:m:mmmwm.mtama ,
October 13, 1970. And, as in the cese of Mr. lLacey, th -
- Senate ordered that the President be motified mm;r.

116 Cong. Rec. § 17984, $ 17985, Wa have besn advised by
your office that the Presideat has executed My. K T

”,Ir,_lttwky, ‘,Mut:aknuyamumzn

By 73 uwﬁmm &atm3mumiuw
~ to recousider s nomination, {f the President issues 3 com-

T -:Lum to the :ppmm befors the Senate acts om the wtku. o
k> Wi See.

P bhd; v, , 286

.m 9032; mm

o It will be :hem, __in_gg, thnt Mr. h«y mu not mn
" to be United States Attoimay if the Presidemt mm m
Judifzi.al. emm and tomzrm it to him, ,

,.&-




: ms.:ianﬁn wu& Smw Att:nmy mc m cfﬁxu gi

o Wﬁfy as a judyi 1a pnrtieniu* hu has not as yat m

L tin jadiaisl m‘k WMM by 28 U. S.G. 553.3 o

Simllr. Krupansky's mm‘m m m&xmm
_hmfmdﬁmm,msmauhﬁthn:mmum
q*cmiki&ﬁvicamﬁmmttahhxmim gmg,
_fn.i. foTew ,athcmitﬂi&amt:ﬁmcﬁtha

. ' ‘im the qmctm whcthx the mam :
bad the effect of vacating Mr. Krupausky's

. h a utm »f M }.uw m W hy an efﬂim S

! '»vnfa new office which is incompatible with mmhbn

| haldm has the effect of vacating the first office,

ho, 82 ¥. 2d 25, 27 (C.A. 1, 1936). 7Two offices axre

. matter of m}.i.c policy {f the same m carried led out thelr
: . funetions. That impropriety derives from such considerstions

a8 m&nﬁ&mtmmmlaﬁitmpm;ﬁh; e

irs, secs. 422, 423, Under those stemd a‘tujf?"
-Mpmtcumiammmﬂ :m clmlgw

o ':f'mh and the courts have so held, Barringten,

© 114 Me. 443, 447-449, 96 Atl. 769, 771 (1916); State ex rel.
~ Stexk,v. Himes, 194 Wis. 34, 215 N.W. 447 927 ; Peopls e
rel, ! ,; . m 3.6 cai Zd 536, 64&—6%. 07 P, 24

mmzummmwawmxefﬁmzmm
. his office at the time vhen the President executes and foxrwards
& commdssion @mwm&afﬂuiwukuﬂ&m.“*
'mz&ie%theaﬁﬁmis%m mm:mm *
- the sffice takes place at a later date, e., , when £
mgpfu -Lt, or mtm :m ém:y* It :Ls a qn a:!.d t.im: u

f"djn v




by x:hc Preaidm: is sesled. mz tutmt, hmvar, likc
many others, is not fully accurate. If Vo ggg o
%u:uammfuum.nn noticed that

Justice Marshall merely indicsted that, in the case =

of an office, the incumbent of which csanot be rameoved by .
the President, the sppointment becomes irrevocable with
~ respect to the President when the comaission 1s cmlcm&
- U'fhs Chief Justice was cnrnfnl to note: -

T '***m&umtunofmmdwu~
to be exercised until the sppointuent has been
‘wade- i.g‘,m:mmfamMMm- -
plete But Mum&mmtmhw,
his pmr over the offlice is terminsted, im all
c&mvimuhy hw, the ofﬁcwnmt rmbla

" held thct: v!mu cansrm pmidu tam
. may enter into the possession of his office only upon the
performance of certain aets, such as the furnishing ot -

- j'f;fkf_boad, or, as here, the taking of sn uth. tha‘»-

, "acts !:m inem emdni.m ymeﬁmt to ﬂn
 complete inveatiture of the office; but they
“are to be performed by the appointes, not by
the Executive; all that the Executive can do
- to imvest the persom with his office has been
' completed when the commissien has buwen signed
and sealed; and when the pexson has mﬁozud
~ the required conditious, his title to enter -
 on the possession of the office is :IM cm R
plete.” 19 How. at ?8. o , :

: Atmmn mu stnihrly mgiwd thst t.ht ,_
 sxecution of the commission is not the last step ia the in-

it an uppaium"' o

~ vestiture of am officer, upcei.cuy uot where the ammwe: f» S

ﬁsw



- officer to enother oifie ,
- eoffice held by the sppointee. Attorney General Hoar gi:m e AT

[ A - : e e o g s R, . NS
’ *

m&t mjmlim m Wi"t”* 2*5,*. vbcm it mld muit 1#;1 i

of an am«. | ’x'hm it: was |

B D * It i.; 2 gmul primiplt c»t afim
Co maammwchw&nmwgum
- out his comsent, and, of course, this he must
o fuﬁfu:wmmamefwm“»»

";;m m iavezmd, vi *,,:wham m ny;@mtumt of an

¢ has the effect of vacating tha
out Wtuappmmmhnm&tﬁmaﬁut@

g j:uh aﬂwt‘ o

L m mli:ngc intwmm Artiel« I, cwzﬁ.m 6, cum 2
‘af the Censtitution come te»t;u m mult. : m Mﬁmﬂv e

,** ti&ml gmiti.m mﬁas

o Mle mnmm oy efzm m m
United States shall be a Member of either m
d&mlnx ki: emma« in Mﬁu. :

' but vather "when he accepts t:h meigmz an& Mau tﬁm
B rﬁmetzim af t:ha efﬁam‘f :

mmmmmmm:wg

spresentatives, mz. Ia ‘secs. 48&3-4; S - S
B ‘ randum gf this Office to the Attorney Wi
5 _ase.a nwm 23, 1937, 7w i@luked Opimions 1182, 1183,
o helds thet a Meuber of msms does wot lose his seat as
" 'seon as the Pz'ui.m sxecutes a commission sppolnting him
St te ba s judge. based : ;
© o intil the aypahtﬁ person fulfills cthe conditions prece e,
S ¥ :i m&mg m mtk of ﬁfﬁsm, h- u wt *.':u ﬁct “hamiu;” t:ha et by

Mn this clanse a Hember &f Congress vacstes hit seat m
~ _he "holds" a federal office; to "hold" in this centext, how- .
. ever, has been intexpreted not te mean “when he is tawiamj. L



' mMcmemmmemaffmm
scceptance and sxercise of an iacompatible office, rathe:
than upon appointment to it, u&vi.m!ydcﬂmdmm

 weat the appointing power from removiug an incomvemiemt
eft%ﬂuaru&anﬁnef&ammwm ,

v iag him to an incompatible office.

It appesrs ummecassary st the W time to am

. the exact moment when Mr. Wymxmumm

 of United States Attomey, i.s., at the time when he takes

the judicial cath, er whem wemlly bnsim to mm

his me offtce.





