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Foreword

The Attorney General has directed the Office of Legal Counsel to
publish selected opinions on an annual basis for the convenience of the
executive, legislative, and judicial branches of the government, and for
the convenience of the professional bar and the general public.* The
first three volumes of opinions published covered the years 1977
through 1979; the present volume covers primarily 1980. The opinions
contained in Volume 4 include some that have previously been released
to the public, additional opinions as to which the addressee has agreed
to publication, and opinions to Department of Justice officials that the
Office of Legal Counsel has determined may be released: A substantial
number of Office of Legal Counsel opinions issued during 1980 are not
included.

The authority of the Office of Legal Counsel to render legal opinions
is derived from the authority of the Attorney General. Under the
Judiciary Act of 1789 the Attorney General was authorized to render
opinions on questions of law when requested by the President and the
heads of executive departments. This authority is now codified at 28
U.S.C. §§511-513. Pursuant to 28 U.S.C. §510 the Attorney General
has delegated to the Office of Legal Counsel responsibility for prepar-
ing the formal opinions of the Attorney General, rendering informal
opinions to the various federal agencies, assisting the Attorney General
in the performance of his function as legal adviser to the President, and
rendering opinions to the Attorney General and the heads of the vari-
ous organizational units of the Department of Justice. 28 C.F.R. § 0.25.

Included in Volume 4 are 11 formal Attorney General opinions
issued during 1980. These opinions will eventually appear in Volume 43
of the Opinions of the Attorneys General. In light of the long interval
between volumes in that series (e.g, Volume 42 covers the years 1961
through 1974), the Attorney General has determined that it would be
appropriate and useful to inaugurate the practice of including formal
opinions of the Attorney General in the annual volumes of Office of
Legal Counsel opinions.

Also included in Volume 4, as a separate section with its own
foreword, are 25 opinions dealing with the issues which arose out of

*The Editor acknowledges the assistance of Joseph Foote, Esq., in preparing these opinions for
publication.



the seizure on November 4, 1979 of the U.S. Embassy in Tehran and
the taking of 52 American hostages. These opinions were issued over a
15-month period between November of 1979 and February of 1981, and
include two formal Attorney General opinions.
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Constitutionality of Affording Reduced Postal Rates to
Committees of the Major Political Parties

The Postal Service acted within its authority, under 39 U.S.C. § 3626 and other applicable
statutes, when it limited special bulk third-class rates to committees of the major
political parties.

An argument can be made that a differential postal rate subsidy is analogous to the
differential public campaign financing restrictions upheld against constitutional chal-
lenge in Buckley v. Valeo, 424 U.S. 1 (1976); however, the subsidy differential at issue
here is more problematic than the scheme held constitutional in Buckley, because it
significantly burdens minor political parties without giving them any countervailing
advantages.

An appropriations proviso that encourages a one-time administrative differential among
political parties, and avowedly favors the major parties at the expense of all others,
may be more difficult to justify than the statutory scheme upheld in Buckley, which
was neutral in its long-term application.

January 4, 1980

MEMORANDUM OPINION FOR
THE POSTMASTER GENERAL

This responds to your letter to the Attorney General asking our
advice concerning whether there is a failure of appropriations in FY
1980 for special third-class rates for political committees other than
those of the major parties, and if so, whether an adjustment of rates by
the Board of Governors under 39 U.S.C. §3627 to provide higher rates
for all other parties would raise serious constitutional questions. It is
our understanding that at the Board’s December meeting, it determined
that a failure of appropriations had occurred, and adjusted the rates for
parties other than the Republicans and Democrats to the regular com-
mercial rate, producing a differential of 5.3 cents per letter-size piece.
We concur that a failure of appropriations within the meaning of § 3627
has occurred. We conclude that the present rate differential between
the major parties and others is not clearly unconstitutional, although it
does raise a serious constitutional question.

I. Relevant Statutory Provisions and Their Legislative History

In 1978, 39 U.S.C. § 3626 was amended by adding a new subsection (e),
providing that third-class mail of a “qualified political committee”
shall be charged the rates currently in effect for third-class mail of a
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nonprofit organization. Pub. L. No. 95-593, 92 Stat. 2538. The amend-
ment went on to define qualified political committees as national or
state committees of “a political party.” The effect of this provision was
therefore to provide a substantial subsidy to political parties without
discriminating among them.

The Postal Service Appropriation Act, 1980, Pub. L. No. 96-74, 93
Stat. 562 (1979), added a proviso to the general appropriation for the
Postal Service:

[plrovided, that no funds appropriated herein shall be
available for implementing special bulk third-class rates
for “qualified political committees” authorized by Public
Law 95-593, other than the National, State, or congres-
sional committee of a major or minor party as defined in
Public Law 92-178, as amended.

By referring to the definitions of the Presidential Election Campaign
Fund Act of 1971, the proviso limited appropriations to use for reduced
rates for parties receiving at least 5 percent of the popular vote in the
preceding presidential election, a category that in application includes
only the Democratic and Republican parties. See 26 U.S.C. §9002
(©)(7).

The source of the proviso was a floor amendment to the Appropria-
tions Act in the House of Representatives, see 125 Cong. Rec. H5888-
96 (daily ed. July 13, 1979). Therefore, legislative history for it is
limited to the colloquy on the floor that day. The amendment origi-
nated as a proviso blocking appropriations of special rates for all quali-
fied political committees within the meaning of the 1978 legislation. Its
purpose was the straightforward one of ending a major subsidy to
political parties generally. The proposal sparked the immediate reaction
that it was unfair to allow special rates for such nonprofit groups as
special interest lobbyists, but to deny them to the major political par-
ties. Accordingly, an amendment to the amendment was offered in
order to preserve appropriations for the major parties. The technique
was to use the definitions of the election financing law, in recognition
that the effect of these definitions would be to allow appropriations for
special rates for the Republicans and Democrats, but not for other
parties. It was also made clear (after some confusion) that the effect of
the proviso would not be directly to ban reduced rates for parties other
than the major ones, but would be to trigger 39 U.S.C. §3627, authoriz-
ing rate adjustments in response to failed appropriations, “so that the
increased revenues received from the users of such class will equal the
amount for that class that the Congress was to appropriate.” Thus, it
seems beyond serious question that a failure of appropriations within
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the meaning of §3627 has occurred.l In that event, the Postal Service
is charged with deciding whether to adjust the rates in question.

In making an adjustment decision, the Service is enjoined by 39
U.S.C. §403 not to “make any undue or unreasonable discrimination
among users of the mails, nor shall it grant any undue or unreasonable
preferences to any such user.” This general command to the Service
does not provide a clear answer to the problem at hand. For example,
since the Service has granted the nonprofit rate to the major parties,
minor parties can complain of discrimination; if the Service had ac-
corded all political committees the same rate, other users of the mails
might have complained that the Service was subsidizing the fringe
political parties at their expense. Therefore, the Service’s rate classifica-
tion seems to be within the bounds of reason. Moreover, 39 U.S.C.
§3621 requires the Service to set rates so that the mail pays its way in
light of estimated costs, income, and appropriations. The present rate
differential has that effect; it appears to be authorized.

II. The Constitutionality of Postal Rate Differences Among Categories of
Political Committees

Constitutional analysis must begin with Buckley v. Valeo, 424 U.S. 1
(1976), which upheld the constitutionality of the relevant provisions of
the Federal Election Campaign Act of 1971. The statute had the
present definitions of major and minor parties, along with a catchall
category for “new parties,” including all parties receiving less than 5
percent of the vote in the last election. 26 U.S.C. § 9002(8). The statute
granted minor parties a ratio of the funds available to a major party
depending on the ratio of their votes in the last election to those of the
major parties. New parties would receive no money before the general
election, but any candidate receiving 5 percent of the popular vote
could receive post-election payments on the formula for the minor
parties.

The Court upheld this part of the statute against an argument that it
violated the equal protection principle of the Fifth Amendment. The
Court began by reviewing its strict standard of review for direct re-
strictions on access to the electoral process, such as ballot qualifica-
tions.2 The Court immediately distinguished the public financing provi-
sions before it from the direct burdens on a candidate’s ability to run
for office in the ballot qualification cases, on the ground that public
financing is less restrictive of access to the electoral process.

1See also Association of American Publishers, Inc. v. Governors of U.S. Postal Service. 485 F.2d 768,
776 (D.C. Cir. 1973).

2 These restrictions require the presence of a “vital" governmental interest that is "achieved by a
means that does not unfairly or unnecessarily burden either a minority party's or an individual
candidate's equally important interest in the continued availability of political opportunity," 424 U.S.
at 94.
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Accordingly, it stated a somewhat weaker standard of review for
such indirect political restrictions as public campaign financing:

Congress enacted . . . [the statute] in furtherance of suf-
ficiently important governmental interests and has not un-
fairly or unnecessarily burdened the political opportunity
of any party or candidate.

424 U.S. at 95-96.

The Court was unmoved by the objections to the statute that minor
parties receive less money than major ones, that new parties can re-
ceive only post-election funds, and that parties with less than 5 percent
of the vote receive nothing. The Court emphasized that major parties
suffer concomitant disadvantages in spending ceilings in return for
public financing, and that minor parties remain free to raise money up
to the spending limit for the major parties. The Court found sufficiently
important governmental interests in eliminating the improper influence
of large private contributions and in conserving public money through
denial of funds to parties unable to demonstrate a modicum of support.
At the same time, the Court thought that the statute did not unduly
inhibit the opportunity of minor parties to become major ones if they
could obtain enough private support.

The Court found the 5 percent threshold requirement for funding to
be rational, citing Jenness v. Fortson, 403 U.S. 431 (1971), which upheld
a requirement that candidates obtain signatures of 5 percent of eligible
voters in order to be placed on the ballot. In Jenness, the Court had
distinguished Williams v. Rhodes, 393 U.S. 23 (1968), in which the
Court invalidated a set of Ohio restrictions on ballot access that made it
very difficult for any party other than the Republicans and Democrats
to reach the ballot. In discussing Jenness, the Court referred to thresh-
old requirements as serving a public interest against providing “artificial
inventives to ‘splintered parties and unrestrained factionalism.”” Thus a
respectable argument can be made that the postal rate differential is
constitutional. Mail subsidies, like campaign financing, are expenditures
of public money; Buckley allows reasonable classifications designed to
protect the public fisc.

On the other hand, several factors make it more difficult to justify
postal rate differentials than the campaign financing statute. First, there
is no retroactivity provision by which a small party, by receiving 5
percent of the popular vote in the forthcoming election, can receive
post-election funds. Second, there is no countervailing disadvantage for
major parties, such as the campaign spending limits, in return for the
postal rate subsidy they receive. Third, as Buckley emphasized, the
campaign financing statute does not interfere with the capacity of small
parties to become large ones through private fundraising, and perhaps
even to qualify for federal campaign funds. In contrast, a postal rate
differential directly impedes a major technique by which a small party
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might attempt to increase popular support. Furthermore, postal rate
disparity costs new parties relatively more money as the size of their
mailings increases—the better they do, the more they are disadvantaged
in comparison to the major parties. Thus it seems substantially more
difficult to justify postal rate differentials than the campaign financing
statute upheld in Buckley. It is also significant that, as shown by com-
parison of two of the ballot restriction cases, Jenness and Williams, the
acceptability of particular restraints is a matter of degree. Large rate
differentials are harder to justify than small ones.

One final topic deserves mention. In Buckley, the Court was review-
ing the structure of a statute; here we are concerned with an appropria-
tions proviso encouraging administrative differentials among parties.
Although the Court in Buckley was aware that no minor parties would
qualify in 1976, so that funds would be available only to Democrats and
Republicans in that election, it was reviewing a statutory scheme that
was neutral in its long-term application because it would remain avail-
able to third parties that might arise over time. That is not our situa-
tion. In the case at hand, because the statutory proviso is in an appro-
priation, it is effective only for this fiscal year, and an election year at
that. The fact is inescapable that it fosters a one-time differential that
would favor the major parties at the expense of all others.

In conclusion we believe that a respectable argument can be made
that Buckley v. Valeo justifies a postal rate differential. Nevertheless,
there is serious constitutional jeopardy in the present rate differential,
which significantly burdens small parties in comparison to the major
ones.

John M. Harmon

Assistant Attorney General
Office of Legal Counsel
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Constitutionality of the Disclosure Provisions of the
Ethics in Government Act as Applied to Officials’ Spouses

Whatever test is applied to test their constitutionally, the provisions of the Ethics in
Government Act that require certain high-level officials to disclose information con-
cerning their spouses' financial interests do not invade any constitutionally protected
privacy right.

The financial disclosure provisions at issue are narrowly drawn to promote Congress'
interest in using disclosure to enforce substantive prohibitions vis-a-vis high-level offi-
cials.

January 9, 1980

MEMORANDUM OPINION FOR THE CHAIRMAN OF THE
FEDERAL TRADE COMMISSION

You have asked for our advice about the refusal by a former official
of the Federal Trade Commission (FTC) to disclose information con-
cerning his wife’s financial interests, information he is required to dis-
close by Title II of the Ethics in Government Act, Pub. L. No. 95-521,
92 Stat. 1836 (1978), as amended, 5 U.S.C. App. I. The official filed the
statement required by the Act but omitted this information. He said that
he was willing to disclose it confidentially, but he argued that the
provisions of the Ethics in Government Act, which effectively compel
public disclosure of the information, violated his and his wife’s constitu-
tional rights. For the reasons set forth below, we believe that the
challenged provisions are constitutional.l1 We suggest that you inform
the official of this conclusion and of any conclusion reached by the
Office of Government Ethics, to which you also referred the matter,
and allow him to decide, in light of this information, whether he wishes
to complete his report. In this connection, you may give him a copy of
this memorandum.

Title II of the Ethics in Government Act requires high-level Execu-
tive Branch officials, see § 201(0, to file reports disclosing a number of
details about their income, assets, and liabilities, about gifts and
reimbursements they have received, about certain sales or exchanges of

1 Ordinarily, this Office would not seriously consider concluding that an Act of Congress was
unconstitutional. See. e.g.. 40 Op. Att*y Gen. 158, 160-61 (1942); 39 Op. Att’y Gen. 11, 16 (1937); 31
Op. Att’y Gen. 475, 476 (1919). In this case, however, we are confident that the challenged provisions
would be upheld by a court, and we have set forth our reasons for believing these provisions to be
constitutional so that the official might know that his arguments have been fully considered.
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real property and securities, and about some other financial affairs and
arrangements. See § 202(a)-(d). With some exceptions and modifications
they must disclose comparable information about their spouses and
dependent children. See §202(e). These reports are to be made public.
See §205. The official involved here contends that the government
cannot constitutionally require him to disclose to the public financial
information about his wife that is not already a matter of public record.
He makes a number of arguments in a legal memorandum he filed with
your agency in support of his position.

His most substantial argument is that the Act violates his wife’s
constitutional right to privacy. The Supreme Court has said that the
right of privacy comprises an “individual interest in avoiding disclosure
of personal matters.” Whalen v. Roe, 429 U.S. 589, 599 (1977). The
Court has never invalidated a statute solely because it infringed this
kind of “privacy” interest. Compare id. at 599 n.25 with id. at 607-09
(Stewart, J., concurring). But on at least two occasions the Court
seriously considered claims that government action unconstitutionally
invaded this interest; in both cases it rejected the claims only after
concluding that the “personal matters” involved would be disclosed not
to the public at large but only to a small group of selected officials who
were unlikely to publicize it. See, id. at 605-06; Nixon v. Administrator
of General Services, 433 U.S. 425, 458-59, 462, 464-65 (1977). Neither of
these cases involved financial information,2 but as two Justices have
said, “[financial transactions can reveal much about a person’s activi-
ties, associations, and beliefs. At some point, governmental intrusion
upon these areas would implicate legitimate expectations of privacy.”
California Bankers Association v. Shultz, 416 U.S. 21, 78-79 (1974)
(Powell and Blackmun, JJ., concurring). See also Buckley v. Valeo, 424
U.S. 1, 66 (1976). But see O'Brien v. DiGrazia, 544 F.2d 543, 545-46 (1st
Cir. 1976), cert, denied, 431 U.S. 914 (1977). The Fifth Circuit has
upheld the judicial branch disclosure provisions of the Ethics in Gov-
ernment Act, Duplantier v. United States, 606 F.2d 654, 669-71 (1979),
as well as a state statute similar to the Act, Plante v. Gonzalez, 575 F.2d
1119 (1978), but nevertheless said that public officials’ “interests in
financial privacy” were “substantial.” /d. at 1135. “Financial privacy is
a matter of serious concern, deserving strong protection.” Id. at 1136.3
See also Slevin v. City of New York, AIll F. Supp. 1051 (S.D.N.Y. 1979).

21In Whalen v. Roe, 429 U.S. 589, 599 (1977), patients and doctors challenged New York's practice
of keeping centralized computer records of prescriptions for dangerous but legal drugs. Nixon v.
Administrator of Genera! Services, 433 U.S. 425 (1977), involved the personal communications and
diaries of former President Nixon; they were commingled with a much larger volume of public papers
that government archivists were to screen.

3The official also suggests that the Act interferes with his wife's First Amendment freedoms
because her financial interests may. reveal her political beliefs, and associations. The Supreme Court
has, indeed, frequently held that forcing the disclosure of information about certain First Amendment
activities can deter people from engaging in them. See, e.g.. Gibson v. Florida Legislative Comm., 372
U.S. 539 (1963): NAACP v. Button, 371 U.S. 415 (1963); Shelton v. Tucker, 364 U.S. 479 (1960); Bates
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For these reasons, some state courts have held that statutes requiring
financial disclosure are unconstitutional unless they are necessary to
promote a compelling governmental interest. See, e.g., City of Carmel-
by-the-Sea v. Young, 2 Cal.3d 259, 268, 466 P.2d 225, 231-32, 85 Cal.
Rptr. 1, 7-8 (1970). No Federal court has gone this far. See Nixon v.
Administrator of General Services, 433 U.S. at 455-65; Duplantier v.
United States, supra, 606 F.2d at 670 (appropriate test is “balancing” not
“strict scrutiny”); Plante v. Gonzalez, 575 F.2d 1119, 1134 (5th Cir.
1978) (same). Compare Whalen v. Roe, 429 U.S. 589, 606-07 (1977)
(Brennan, J., concurring) with id. at 607-09 (Stewart, J., concurring).
We need not express a view about the strength or contours of whatever
constitutional rights exist in this area, however, because we believe that
the Ethics in Government Act does meet the strictest plausible test; it is
a necessary means, well-tailored to attain compelling governmental
aims. 4 fortiori it would meet any less restrictive standard.

Congress was explicit about its objectives in requiring officials to
disclose financial information to the public. Public disclosure promotes
public confidence in tl.~ government, see S. Rep. No. 170, 95th Cong.,
Ist Sess. 21 (1977); no intragovernmental audit can be quite as success-
ful in dispelling suspicion. Public disclosure can help correct deficien-
cies in the government’s own auditing and reviewing procedures. See S.
Rep. No. 823, 94th Cong., 2d Sess. 22 (1976). “Wide public availability
of the financial disclosure reports” tends to “assure compliance with
[the] disclosure requirements” themselves. H.R. Rep. No. 574, 95th
Cong., 1st Sess. 11 (1977). In general, public financial disclosure makes
officials’ possible conflicts of interest a subject for debate and action by
the public. As a result,

[plublic financial disclosure will deter some persons
who should not be entering public service from doing so.
Individuals whose personal finances would not bear up to

v. Lillie Rock. 361 U.S. 516 (1960); NAACP v. Alabama. 357 U.S. 449 (1958). And it has recognized
lhal, on occasion, financial information can reveal significant facts about activities protected by the
First Amendment. See Buckley v. Valeo. 424 U.S. 1, 66 (1976), quoting California Bankers Association v.
Shultz. 416 U.S. 21, 78-79 (1974) (Powell and Blackmun, JJ., concurring). But for several reasons the
argument is inapposite here. First, the Act was drafted to avoid such an invasion of First Amendment
rights so far as possible. Section 202(a)(6KA), for example, requires an official to report positions held
in outside organizations; but it does not apply to members of the official's family, and it specifically
provides that the official need not report "positions held in any religious, social, fraternal, or political
entity and positions solely of an honorary nature." This suggests that Congress carefully considered
First Amendment interests when it drafted the Act. Cf, American Fed'n of Gov't Employees, Local 421
v. Schlesinger, 443 F. Supp. 431, 434 (D.D.C. 1978) (financial disclosure questionnaire for government
officials unconstitutional because it "prys into religious, social, political, educational, and fraternal
associations both of the employee, the employee's spouse, his minor children and dependents").
Second, even when a statute requires an individual to disclose material that directly reflects his
political views, the Supreme Court has required him to show “a reasonable probability that the
compelled disclosure . . . will subject [him] to threats, harassment, or reprisals." Buckley v. Valeo, 424
U.S. L, 74 (1976). The official here has made no such showing. Finally, even if there were a danger
that the disclosure provisions would interfere with First Amendment rights, they are—as we shall
discuss shortly—necessary to promote “governmental interests sufficiently important to outweigh the
possibility of infringement.” Id. at 66.
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public scrutiny, whether due to questionable sources of
income or a lack of morality in business practices, will
very likely be discouraged from entering public office
altogether. . . .

Public financial disclosure will [also] better enable the
public to judge the performance of public officials. By
having access to financial disclosure statements, an inter-
ested citizen can evaluate the official’s performance of his
public duties in light of the ofTicial’s outside financial
interests.

S. Rep. No. 170, 95th Cong., Ist Sess. 21-22 (1977). See also H.R. Rep.
No. 574, 95th Cong., Ist Sess. 7-12. “[IJnformed public opinion is the
most potent of all restraints upon misgovernment.” Grosjean v. Ameri-
can Press Co., 297 U.S. 233, 250 (1936).

The Supreme Court has said that because these sorts of goals involve
the “ ‘free functioning of our national institutions,”” they can justify a
decision by Congress to impose “not insignificant burdens on individual
rights.” Buckley v. Valeo, 424 U.S. 1, 66-67, 68, 72-74 (1976), quoting
Communist Party v. Subversive Activities Control Board, 367 U.S. 1, 97
(1961). And the Supreme Court has allowed Congress to require disclo-
sure in order “to maintain the integrity of a basic governmental proc-
ess” even if the disclosure may have “some deterrent effect” on the
exercise of constitutional rights. United States v. Harriss, 347 U.S. 612,
625-26 (1954). Certain public employees can be required to sacrifice
important rights—even well-established First Amendment rights that
can only be stronger than the rather nebulous privacy interests in-
volved here—in order to ensure that “confidence in the system of
representative Government is not . . . eroded to a disastrous extent,”
United States Civil Service Commission v. National Association of Letter
Carriers, 413 U.S. 548, 565 (1973), and that “policies which the elector-
ate has sanctioned are effectively implemented,” Elrod v. Burns, 427
U.S. 347, 372 (1976) (plurality opinion).

Disclosure does not merely enhance public confidence in the govern-
ment; it also improves the quality of public debate about such matters
of general concern as possible conflicts in officials’ loyalties. It ex-
presses our “profound national commitment to the principle that debate
on public issues should be uninhibited, robust, and wide-open.” New
York Times v. Sullivan, 376 U.S. 254, 270 (1964). To promote these
ends, the Supreme Court has said that officials “who have, or appear to
the public to have, substantial responsibility for or control over the
conduct of governmental affairs,” Rosenblatt v. Baer, 383 U.S. 75, 85
(1966), cannot constitutionally be protected against certain efforts to
damage their reputations, even if the legislature wants to protect them.
See, e.g, New York Times v. Sullivan, 376 U.S. 254 (1964). The interest
in reputation, of course, is akin to the sort of privacy the official here
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claims is invaded by the Ethics in Government Act. In these various
ways, then, requiring officials to disclose financial information plainly
promotes compelling governmental ends.

Congress reasoned that its efforts to pursue these ends could be easily
defeated if it did not also require officials’ spouses to disclose certain
information.4 “[Resources of a husband and a wife are usually held in
common, and the financial interests of a spouse are generally shared by
the partner. A bookkeeping arrangement wherein one spouse holds sole
title to a particular financial asset does not mean that the partner does
not share an interest in the financial holding.” H.R. Rep. No. 574, 95th
Corig., 1st Sess. 23 (1977). Congress also noted that, unless officials are
required to disclose financial information about their spouses, they can
easily evade both substantive and disclosure requirements by transfer-
ring interests. See id at 22. Even officials who do not gain directly
from their spouses’ interests may simply wish to see their spouses gain.
Id. at 22, 40. Those who want to influence an official may attempt to
do so by benefitting the official’s spouse. Moreover, even if these
various evasions never occur, the danger that they will occur—and the
public knowledge that an obvious loophole exists that might permit
them to occur—would undermine a principal objective of the Ethics in
Government Act, restoring public confidence in the integrity of the
government.

Finally, requiring officials to disclose their spouses’ financial interests
is an important means of enforcing substantive conflict of interest laws.
For example, in general an Executive Branch employee may not par-
ticipate

. . . personally and substantially as a Government officer

or employee ... in ajudicial or other proceeding ... or
other particular matter in which, to his knowledge, he, his
spouse, [or] minor child . . . has a financial interest.

18 U.S.C. §208(a). Plainly, the public availability of financial informa-
tion about an official's spouse helps enforce this conflict of interest
provision, and the Supreme Court has recognized that Congress has a
strong interest in using disclosure—not merely recordkeeping and re-
porting—to enforce substantive prohibitions. See, e.g, Buckley v. Valeo,

4 In fact, the spouse need not disclose anything; the official must disclose information about his or

her spouse. The House Committee
considered, and rejected as irrelevant, arguments that the government may have
difficulty in bringing a civil or criminal action against an individual who . . . filed an
incomplete statement, because the spouse may have refused to provide the necessary
information. This concern is more appropriately raised as a defense when the reporting
person, despite a good-faith effort, is unable to comply with the reporting provisions of
the law. The committee believes that such good-faith tests may be useful in reviewing
specific cases of noncompliance, but that such situations should not be viewed as
impediments to the passage of (his bill.

H.R. Rep. No. 574. 95th Cong., Ist Sess. 24 (1977).
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424 US. 1, 67-68 (1976). See also Duplantier v. United States, supra, 606
F.2d at 670-73.

Both the Act itself and its legislative history reveal that the disclo-
sure provisions were narrowly drawn to promote these compelling
ends. In connection with the disclosure provisions for all three
branches, Congress considered the specific advantages of requiring
public disclosure instead of permitting reports to be filed confidentially
with government reviewing bodies. See, e.g, H.R. Rep. No. 574, 95th
Cong., 1st Sess. 7-12 (1977); H.R. Rep. No. 642, 95th Cong., Ist Sess.
27-29 (1977). Congress also “recognize[d] that reporting of financial
interests of family members is a very sensitive matter.” H.R. Rep. No.
642, supra, at 40; see H.R. Rep. No. 574, supra, at 8-12. Instead of
requiring officials to disclose all financial information about their
spouses, the Act creates exceptions consistent with its objective of
removing both the opportunity and the appearance of an opportunity
for evasion. A spouse need only report the source, not the amount, of
his or her earned income. §202(e)(1)(A). Gifts and reimbursements
“received totally independent of the spouse’s relationship to the report-
ing individual,” §202(e)(1)(B), (C), need not be reported. A spouse’s
liabilities, interests in property, and sales or exchanges of property need
not be reported if four conditions are met: the official certifies that they
“represent the spouse’s . . . sole financial interest or responsibility”; the
official “has no knowledge o f’ them; they “are not in any way, past or
present, derived from the income, assets, or activities of the reporting
official” and the official “neither derives, nor expects to derive, any
financial or economic benefit” from them. §202(e)(1)(D).5 In addition,

No report shall be required with respect to a spouse living
separate and apart from the reporting individual with the
intention of terminating the marriage or providing for
permanent separation; or with respect to any income or
obligations of an individual arising from the dissolution of
his marriage or the permanent separation from his spouse.

§202(e)(2).6 Clearly, then, Congress was not simply appeasing the
public’s general curiosity about the private financial affairs of high

5The official claims (hat (hese provisions—specifically, the terms “no knowledge" and “expects to
derive . . . financial or economic benefit"—are unconstitutionally vague. On its face this claim is
implausible; these terms are used frequently both in the law and in ordinary language and are seldom
thought to be unusually unclear. In addition, the official here does not argue that their alleged
vagueness affects him; that is, he does not say that he finds it difficult to decide whether these
provisions require him to disclose certain of his wife's separate interests. Under these circumstances we
ssee no reason to deny the enforcing agencies the opportunity to gloss any unclear provisions and make
their meaning more plain. Moreover, only knowing or willful violations of the disclosure provisions
can be punished. §204. Because a violation caused by genuine uncertainty about the meaning of the
provision would very likely be held not to be willful, these provisions may not present a constitutional
problem even if their meaning is unclear.

6 The disclosure provisions apply only to cohabiting spouses, not to other people who are living
together and whose finances might be equally intertwined. The official argues that this unconstitution-
ally deters marriage and discriminates against married couples in favor of unmarried couples. Any

Continued
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officials’ families; it was seriously grappling with the dangers of various
possible conflicts of interest.

Congress also attempted to limit the damage that might be caused by
any invasion of an official’s privacy. The financial disclosure reports
filed by officials must be destroyed after 6 years. § 205(d). Under pain
of a civil penalty, see § 205(c)(2), members of the public to whom the
reports have been disclosed may not used them for commercial pur-
poses, to establish credit ratings, or “directly or indirectly, in the
solicitation of money for any political, charitable, or other purpose.”
§ 205(c)(1)(D). Congress recently amended the Act to make these pro-
visions easier to enforce. See §205(b)(2); H.R. Rep. No. 114, 96th
Cong., l1st Sess., 5-6 (1979).

Finally, the Executive Branch disclosure provisions apply only to
high-level officials. See § 201(f). In the case law dealing with statutes
like the Ethics in Government Act, this has been a crucial concern. In
general, courts have been hostile to state financial disclosure legislation
only when it applied to all officials or to officials with no significant
responsibility for making policy. Compare Slevitt v. City of New York,
477 F. Supp. 1051 (S.D.N.Y. 1979), City of Carmel-by-the-Sea v. Young,
2 Cal. 3d 259, 466 P.2d 225, 85 Cal. Rptr. 1 (1970), and Advisory
Opinion on Constitutionality of 1975 PA 227 (Questions'2-10), 396 Mich.
465, 502-09, 242 N.W.2d 3, 18-21 (1976), with id. at 508, 242 N.W.2d 3,
20 (noting that statute that was unconstitutional as applied to all offi-
cials could constitutionally be applied to high officials alone). The Fifth
Circuit, in addition to upholding the judicial branch disclosure provi-
sions of the Ethics in Government Act, Duplantier v. United States,
supra, has upheld a state statute that applied to high-level officials,
Plante v. Gonzalez, 575 F.2d 1119 (1978). Several states have sustained
similar statutes. See id at 1124 n.8 (collecting cases). The Supreme
Court has dismissed, for want of a substantial federal question, appeals
from at least two decisions upholding state statutes that required infor-
mation from high-level state officials about both their own and their
spouses’ financial interests. Walsh v. Montgomery County, 424 U.S. 901
(1976), dismissing appeal from 274 Md. 489, 336 A.2d 97 (1975); Fritz v.
Gorton, 471 U.S. 902, dismissing appeal from 83 Wash.2d 275, 517 P.2d
911 (1974). See also Stein v. Howlett, 412 U.S. 925 (1973), dismissing
appeal from 52 1112d 570, 289 N.E.2d 409 (1972). This disposition by

incidental effect this provision might have on a couple's decision to marry does not present a
constitutional problem. Compare Zablocki v. Redhail. 434 U.S. 374, 387 n.12 (1978), with Califano v.
Jobst. 434 U.S. 47. 54 (1977). Congress generalized that cohabiting married couples are more likely to
have the sort of financial relationship, that makes disclosure by both necessary to achieve the
objectives of the Act; in view of the significance of marriage to family and property law, and
particularly the greater ease with which married people can share or transfer property interests, this is
a reasonable generalization. Indeed it is difficult to imagine a clear distinction that would be more
accurate than the one Congress has drawn. Defining the precise sort of relationship between cohabit-
ing. unmarried people that would require them both to disclose if one were an official might be a
cumbersome task and might itself create constitutional problems.
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the Supreme Court is ordinarily considered a decision on the merits.
Thus precedent strongly suggests that a statute as well-tailored as
Title II of the Ethics in Government Act is constitutional.

For these reasons, we believe that the government can constitution-
ally require the official in question to disclose the financial information
about his spouse specified by the Ethics in Government Act.

Leon Ulman
Deputy Assistant Attorney General
Office ofLegal Counsel
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Department of Justice Authority to Provide
“Protective Custody” for Defectors

While any component of the Department of Justice may contract with the Department of
state to perform the latter's security functions, the Department of State is not author-
ized to provide protective custody to defectors who are neither leading figures in, nor
direct representatives of, their government.

The Attorney General has authority under the Immigration and Nationality Act to
prevent departure of an alien defector who is being repatriated under duress and might,
in a particular case, have discretionary authority to provide some sort of protective
custody for that defector.

Under § 235(b) of the Immigration and Nationality Act, the Immigration and Naturaliza-
tion Service has authority to detain a defector who is deportable or excludable, until
such time as he is granted political asylum.

If a defector is assaulted,-harassed, specifically threatened, or abducted, so as to bring into
play one of several potentially applicable federal criminal statutes, federal law enforce-
ment agencies may be authorized to play a role in his protection.

The Secretary of State may designate any defector an official guest in order to make it a
federal offense to assault, harass, intimidate, coerce, imprison, threaten, kidnap, or kill
the defector.

January 17, 1980

MEMORANDUM OPINION FOR THE
ACTING ASSOCIATE ATTORNEY GENERAL

This responds to your inquiry regarding the authority of Department
of Justice agencies to protect aliens who have defected to the United
States. You ask us to assume:

(1) That the defector is not an obvious source of intelligence
information;

(2) That the defector is within the United States and at or near
an office of the Federal Bureau of Investigations (FBI) or
the Immigration and Naturalization Service (INS);

(3) That the defector is seeking political asylum in the United
States;

(4) That neither the Department of State nor any other govern-
ment agency has “firm information” that the defector is
threatened with either forced repatriation or bodily harm;
and
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(5) That “the circumstances of the defection are such that a
reasonable person might wish to take security precautions.”

You ask whether, in such a case, any component of the Department of
Justice would have authority to fulfill a request made by the Depart-
ment of State to provide “protective custody” for the defector.

You do not define “protective custody.” We shall assume that it does
not involve taking any action against the defector’s will, and that the
defector consents to any arrangement made for his protection. We shall
also assume that it involves at least protecting the defector against the
possibility of physical attack. For the reasons stated below, we believe
that no component of the Department of Justice has authority even to
protect defectors against the possibility of physical attack in all cases of
the sort you describe, although certain agencies may have authority to
provide protection against the danger of physical attack, and perhaps a
form of protective custody as well, in some cases.

1. U.S. Marshals Service Acting Under Agreement With
the Department of State

Under 31 U.S.C. § 686(a), “[alny executive department ... or any
bureau or office thereof . . . may place orders with any other such
department, establishment, bureau, or office, for . . . work, or services,
of any kind that such requisitioned Federal agency may be in a position
to supply or equipped to render . . . .” This provision would authorize
any component of the Department of Justice to contract with the
Department of State to perform the latter’s security functions. Since the
Marshals Service administers the federal witness protection program, 18
U.S.C. prec. § 3481, 28 C.F.R. §0.111(c), it is the agency most clearly
“in a position to” protect defectors. Thus, if the Department of State
can itself provide protective custody for defectors, the Marshals Serv-
ice can also do so under an agreement with it.1

In most cases of the sort you describe, however, the Department of
State lacks the authority even to protect defectors against the possibil-
ity of a physical attack. Under 22 U.S.C. § 2666, qualified Department
of State security officers “are authorized to carry firearms for the
purpose of protecting heads of foreign states, official representatives of
foreign governments, and other distinguished visitors to the United
States . . . and members of the immediate families of any such

1 The Marshals Service currently has an agreement with the Department of State to “provide
manpower and equipment as determined by the Marshals Service, in order to augment the State
Department's capacity to carry out its protective functions in the most secure manner.” "subject to
manpower availability and normal mission requirements.” This agreement provides that the Depart-
ment of State is to reimburse the Marshals Service for its work. Whether the requisitioning agency
must reimburse the agency providing the service depends on the terms of the agencies* respective
authorization and appropriations statutes. Sec 13 Comp. Gen. 234 (1934): 34 Comp. Gen. 42 (1954).
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persons,”2 No other statute gives the Department of State explicit au-
thority to protect anyone. It might be suggested that visiting athletes
and artists, for example, are “distinguished foreign visitors” and perhaps
“official representatives” of their governments; if they defect, § 2666
might authorize their protection. Two arguments militate against this
interpretation, however.

First, the original version of § 2666, in effect until 1975, authorized
security officers of the Department of State to protect “heads of for-
eign states, high officials of foreign governments and other distin-
guished visitors to the United States . . . and official representatives of
foreign governments and of the United States attending international
conferences, or performing special missions.” Pub. L. No. 84-104, 69
Stat. 188 (1955). There is no indication in the legislative history that the
1975 rewording was intended to alter the scope of the statute. See S.
Rep. No. 337, 94th Cong., 1st Sess. 22 (1975). Because the term “distin-
guished visitors” was linked with “high officials of foreign govern-
ments” in the original version of § 2666 and even more clearly in its
legislative history, see, eg, H.R. Rep. No. 468, 84th Cong., Ist Sess. 1
(1955), “distinguished visitors” must, we believe, be limited to leading
political, diplomatic, and military figures. We doubt it can be extended
to include all prominent foreign visitors who might happen to defect
while in the United States. The original version of § 2666 also suggests
that the “official representatives” protected are those “attending inter-
national conferences, or performing special missions.” Again, Congress
seemed to have in mind official conferences concerned with political,
military, or diplomatic matters; one of the justifications for the bill was
the need “to guarantee the safety from compromise of the vast amount
of highly classified material needed at an international conference.” S.
Rep. No. 552, 84th Cong., Ist Sess. 2 (1955). Congress may have
intended to expand this category somewhat by omitting the reference
to international conferences and special missions, but there is no reason
to believe that “official representatives” includes persons other than
those acting directly on behalf of their respective governments.

The second argument reinforces this conclusion. In 1972 Congress
amended several statutes to make it a federal crime to assault, threaten,
harass, kidnap, or kill “official guests.” Pub. L. No. 92-539, §§ 101-301,
86 Stat. 1070 (1972), amending 18 U.S.C. §§ 112, 1116, 1201. Congress
created this category of “official guests” because it wanted federal
criminal laws to “operate to protect the rights of visiting artists, aca-
demic and scientific groups, and other groups and individuals who
ought not be beyond the pale of Federal concern.” S. Rep. No. 1105,
92d Cong., 2d Sess. 9 (1972). Congress thought that such visitors would

2 Under 22 U.S.C. § 2666, Department of State security officers are also authorized to protect “the
Secretary of State, the Deputy Secretary of State, official representatives of the United States
Government, and members of the immediate families of any such persons.™
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otherwise receive no federal protection against such offenses, see, eg,
id. at 7; yet at the time, the predecessor of § 2666 had been in effect for
17 years. When Congress amended §2666 in 1975, it did not include
“official guests” in the new version of the statute; it retained the term
“official representatives.” This again suggests that Congress did not
wish to authorize Department of State security officers to protect even
such prominent foreign visitors as athletes, artists, and academics.3

For these reasons, we seriously doubt that the Department of State
has authority to request the Marshals Service to protect defectors who
are neither leading figures in, nor direct representatives of, their gov-
ernments. Moreover, it is unlikely that an “official representative”
would retain his status if the country he purported to represent at-
tempted to strip him of it. The Marshals Service would, of course, be
able to protect “distinguished foreign visitors” who defect 4—presum-
ably a small proportion of the cases we are considering here.

2. FBI Authority

Under 28 U.S.C. §553 (1), (3), the FBI is empowered “to detect and
prosecute crimes against the United States” and “to conduct such other
investigations regarding official matters under the control of the De-
partment of Justice and the Department of State as may be directed by
the Attorney General.” Whatever authority these provisions may give
to protect potential victims of federal crimes against whom a specific
threat has been made, we believe that they do not authorize the FBI to
protect defectors in the circumstances we are considering here. Com-
pare 28 U.S.C. §553 with 18 U.S.C. §3481 note (specifically authorizing
the Attorney General to “provide for the security of’ government
witnesses who testify against alleged participants in organized crime.)5

322 U.S.C. § 2667 empowers Department of State security officers "engaged in the performance of
the duties prescribed in section 2666" to "arrest without warrant and deliver into custody any person
violating section ... 112 of title 18 in their presence or if they have reasonable grounds to believe
that the person to be arrested has committed or is committing such a violation.” See also 22 C.F.R.
§2.1. Under 18 U.S.C. § 112, it is a crime to assault, harass, intimidate, coerce, threaten, or similarly
harm foreign officials, internationally protected persons, or official guests. For reasons we give in
section 5, infra, we believe that §2667 may enable Department of State security officers to provide
some aid to defectors who have been specifically threatened or harmed. But for two reasons, §2667
cannot be read to authorize Department of State security officers to protect "official guests," or others
within the scope of § 112, if they have not been specifically threatened. First, security officers whose
mission was to provide such protection would be "engaged in the performance of . . . duties" not
enumerated in § 2666. Second, we doubt that the authority to enforce a statute by arresting violators
implies the authority to protect persons when no specific threat has been made, especially when
another statute expressly authorizes the protection of a smaller class of persons.

4 Indeed, the Marshals Service may already have this power under the existing agreement, sue
note I supra.

5The Director of Central Intelligence, the Attorney General, and the Commissioner of Immigration
and Naturalization can authorize certain aliens to enter the United States, notwithstanding other
immigration laws, if their entry "is in the interest of national security or essential to the furtherance of
the national intelligence mission." SO U.S.C. §403h. Pursuant to this authority, the National Security
Council and the Director of Central Intelligence have established a program for dealing with defectors
who are valuable to intelligence agencies. The FBI plays a role in this program, but the program
plainly omits authority for the FBI or any other agency to house or otherwise maintain defectors of
the sort you describe. This, too, suggests the FBI has no role in providing protective custody in the
circumstances we are considering here.
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3. The Attorney General’s Authority To Enforce § 215 of
the Immigration and Nationality Act

Under 8 U.S.C. § 1103(a), the Attorney General is “charged with the
administration and enforcement of [the Immigration and Nationality
Act] and all other laws relating to the immigration and naturalization of
aliens.” Ordinarily, he carries out this responsibility through the Immi-
gration and Naturalization Service. Section 215(a)(1) of the Act pro-
vides:

Unless otherwise ordered by the President, it shall be
unlawful . . . for any alien to depart from .. . the
United States except under such reasonable rules, regula-
tions, and orders, and subject to such limitations and ex-
ceptions as the President may prescribe.

8 U.S.C. § 1185(a)(1). It appears to us that current regulations would
not, in general, authorize the Attorney General to prevent the depar-
ture of a defector in the circumstances you describe.6 But we believe
that §215(a)(1) would authorize regulations prohibiting the departure
of, for example, an alien defector who was being repatriated either
under duress or in circumstances that cast doubt on the ability of the
United States to protect defectors.7 If a regulation were issued that

c¢The regulations, 22 C.F.R. §46.2, provide that “[n]o alien shall depart, or attempt to depart, from
the United States if his departure would be prejudicial to the interests of the United States under the
provisions of [22 C.F.R.] §46.3.*' Section 46.3 then specifies the categories of aliens whose departure
“shall be deemed prejudicial to the interest of the United States." None of these categories will apply
to all defectors of the kind you describe, and few of the categories are likely to apply to any. Section
46.3(g), for example, prohibits the departure of “(alny alien who is needed in the United States as a
witness in . . . any criminal case under investigation or pending in a court in the United States." An
investigation of a possible violation of some state or federal criminal statute, see section 5 infra, might
be warranted in some cases of the kind you describe and the defector might be needed as a witness at
that investigation. But if. as you specified, there is no “firm information” that the defector is likely to
be abducted or physically harmed, a criminal investigation will generally not be warranted. Section
46.3(h) prohibits the departure of “(a]ny alien who is needed in the United States in connection with
any investigation or proceeding being, or soon to be. conducted by any official executive, legislative,
or judicial agency in the United States or by any governmental committee, board, bureau, commission,
or body in the United Stales, whether national, state, or local.*' 22 C.F.R. §46.3(h). This provision
might appear to allow a defector to be kept in the United States, if. for example, a government body
planned to ask him formally about his reception by American officials or about relatives or assets
remaining in the nation from which from he defected and possible diplomatic action concerning them.
But we doubt that this provision would be construed to reach cases in which the formal inquiry is a
pretext and the true “prejudice to the interests of the United States’*stems not from the alien's failure
to appear at the inquiry but from the manner or circumstances in which he departed. Invoking 22
C.F.R. §46.3(k) would present the same problem. It effectively prohibits the departure of an alien
whose case “involves circumstances of a [character] similar” to the other categories under §46.3.
While not all of these categories involve, for example, national security or national defense, see, e.g,
22 C.F.R. §46.3 (0. (g). (h). they all do involve, at the least, aliens whose personal characteristics—
their knowledge, intentions, or legal liabilities—make their departure prejudicial to the United States.
None involves an alien who does not wish to depart; none involves an alien whose personal
characteristics are unimportant but who would depart in a manner or under circumstances which
reflect unfavorably on the United States. For these reasons, we believe that new regulations should be
issued if the Attorney General is to exercise his power under §215(a)(1) to prevent the departure of
defectors in the circumstances you mention.

7 By its terms, §215(a) grants the President full power to regulate the departure of aliens, requiring
only that the regulations be reasonable. The legislative history of §215(a) shows that Congress

Continued
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effectively prohibited the departure of a defector in the circumstances
you describe, we believe the §215(a)(1) might, in a particular case,
authorize the Attorney General to provide some form of protective
custody for that defector.

Nothing in § 215(a)(1) suggests that the Attorney General must me-
chanically refrain from acting until a defector whose departure he is
authorized to prevent is boarding an airplane. Implicit in the Attorney
General’s duty to enforce the Immigration and Nationality Act is the
authority to use all reasonable and necessary means to see that it is
enforced. See, e.g, United States v. Krapf 285 F.2d 647, 650 (3rd Cir.
1961); United States v. Jones, 204 F.2d 745, 754 (7th Cir. 1953); United
States v. Kelly, 55 F.2d 67 (2d Cir. 1932). In addition, law enforcement
authorities customarily have great discretion to decide how to enforce
the law. Thus, the Attorney General may determine in a particular case
that in order to prevent a defector from departing he must, for exam-
ple, keep the defector under surveillance so that he can act quickly to
prevent a departure or abduction. For similar reasons, the Attorney
General would, we believe, be entitled to screen a defector’s contacts
with other people or to guard the defector in order to prevent attempts
to coerce the defector to leave.8 These steps would appear to be the
kind of protective custody you have in, mind. They would, we believe,
be authorized if they were part of a good faith effort to enforce
§ 215(a)(1) in light of its underlying policies.

Indeed, the structure of § 215 suggests that the Attorney General has
unusually broad discretion to decide which measures are necessary to
prevent violations of that section. Section 215(a)(1) declares that it is
“unlawful” for certain aliens to leave the United States but prescribes
no penalties for violations. Those penalties, which applied both to aliens
who illegally entered or departed the United States and to American
citizens who attempted to enter or depart without passports, see Immi-
gration and Nationality Act, Pub. L. No. 82-414, ch. 477, §215(a)(1),
66 Stat. 190 (1952) (prior to 1978 amendment), were repealed by Con-
gress in 1978. Pub. L. No. 95-426, § 707(d), 92 Stat. 993. The legislative
history of the repeal suggests that while Congress did not wish to
“obstruct” or penalize the travel of American citizens, it intended to
leave intact the President’s authority to regulate the entry or departure

iniended the President 10 have “broad and comprehensive power.*' “wide discretion and wide author-
ity of action.*' H.R. Rep. No. 485, 65th Cong., 2d Sess. 2-3 (1918) (accompanying Act of May 22,
1918. Pub. L. No. 65-154. ch. 81, § 1(a), 40 Slat. 559. which §215(a) essentially reenacted. See H.R.
Rep. No. 1365. 82d Cong.. 2d Sess. (1952)). There is no reason to believe that Congress did not intend
the President to use this power to pursue the important humanitarian and foreign policy aims that
would be served by preventing the departure of aliens who do not wish to leave. Indeed. Congress
envisioned the President using his authority as a “counterstroke*' against the “propaganda” efforts of
"hostile nations." H.R. Rep. No. 485. 65lh Cong.. 2d Sess. 3 (1918).

MiIn this connection we emphasize our assumption that the defector consents to the steps the
Attorney General is taking to protect him. Ii is not at all clear that the Attorney General can legally
isolate a defector in this way without his consent. Also, we assume that the Attorney General will
comply with any international obligations the United States has to permit contacts with defectors.
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of aliens under §215(a)(1). See 124 Cong. Rec. 15770 (May 31, 1978)
(remarks of Rep. Eilberg). Moreover, nothing in the language of
§ 215(a)(1) suggests that it is intended to be merely admonitory. Com-
pare 8 U.S.C. § 1185(a) with 36 U.S.C. § 175 (flag code); see Holmes v.
Wallace, 407 F. Supp. 493, 494-97 (M.D. Ala. 1976). The primary
purpose of §215(a)(1), then, must be to authorize preventive action,
either administrative or judicial, against aliens who are about to depart
illegally. Several other sections of the Immigration and Nationality Act
give great discretion to the administrators charged with their enforce-
ment, thus suggesting that Congress envisioned administrative not judi-
cial action to enforce §215(a)(1); in addition, as we have said, the
Attorney General is specifically charged with enforcing the Act, 8
U.S.C. § 1103(a). Since prevention is the only means of enforcing
§ 215(a)(1), and the Attorney General is primarily responsible for en-
forcing it, one may reasonably infer that the Attorney General can act
more vigorously to prevent violations of § 215(a)(1) than he might act
in preventing violations of statutes with more diverse enforcement
mechanisms. This further supports the conclusion that in some cases
§ 215(a)(1), by implication, authorizes the Attorney General to provide
defectors whose departure he can prevent with a form of protective
custody.

Since Congress has not explicitly authorized such protective custody
of defectors, however, compare 8 U.S.C. § 1185(a)(1) with 18 U.S.C.
prec. § 3481, we would advise that the Department take steps to inform
the appropriations committees of the Senate and House that we regard
§ 215(a)(1) as authority to do so in isolated instances and on a tempo-
rary basis in connection with the enforcement of § 215(a)(1).

4. Delaying the Grant of Political Asylum

Until an alien is granted political asylum, the Immigration and Natu-
ralization Service has authority to detain him if he fits either of two
categories. We believe it is reasonable to assume that a defector who is
detained can be adequately protected. Under § 235(b) of the Immigra-
tion and Nationality Act, 8 U.S.C. § 1225(b):

Every alien [with exceptions not relevant here] who may
not appear ... at the port of arrival to be clearly and
beyond a doubt entitled to land shall be detained for
further inquiry to be conducted by a special inquiry
officer.

See generally 8 C.F.R. §2353(b). If an alien has legally entered the
country, §235(b) cannot authorize his detention. But while attempting
to defect, an alien may render himself technically deportable—perhaps
by violating a condition of his visa—or may be about to render himself
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deportable. Section 242(a), 8 U.S.C. § 1252(a), would then apply:

Pending a determination of deportability in the case of

any alien . . . such alien may, upon warrant of the Attor-

ney General, be arrested and taken into custody. Any

such alien taken into custody may, in the discretion of the

Attorney General and pending such final determination of

deportability, (1) be continued in custody, or (2) be re-

leased under bond ... or (3) be released on conditional

parole. But such bond or parole . . . may be revoked at

any time by the Attorney General, in his discretion, and

the alien may be returned to custody under the warrant

which initiated the proceedings against him and detained

until final determination of his deportability.[9]
The Supreme Court has rejected the view that § 242(a) authorizes the
Attorney General to detain an alien only if the alien’s detention is
necessary to secure his appearance at a deportation hearing. See Carlson
v. London, 342 U.S. 524, 534, 541 n.35 (1952). The Court has suggested
that an alien may be detained pending deportation proceedings when”
ever the Attorney General has a “reasonable apprehension” that releas-
ing the alien will injure the national interest, see id. at 538, 542, and has
not required that the “reasonable apprehension” be supported with
specific threats or facts; broad generalizations suffice. See id at 541,
544. Moreover, as the Court has acknowledged, the legislative history
of § 242(a) makes plain Congress’ intention to vest the Attorney Gen-
eral with considerable discretion in deciding which aliens to detain. See
id at 540-41.10 Since the Attorney General can reasonably conclude
that the national interest would be injured if a defector were severely
harassed or forcibly repatriated, we believe that in the cases we are
considering here § 242(a) would authorize the detention of a deportable
defector who consented11 to be detained.

Since most aliens who have been granted political asylum will not be
deportable or excludable, it appears that the Immigration and Natural-
ization Service has authority to detain a defector only until he is
granted asylum. A defector who is entering the country is likely to
submit his application for asylum to an immigration judge, “who shall
consider that application in connection with an exclusion hearing.

44 Fed. Reg. 21253, 21258 (1979). A defector who is already in the
United States will probably submit his application to the district direc-
tor. Id. In that case, regulations provide that:

The applicant shall appear in person before an immigra-

tion officer prior to adjudication of the application.

9 Current regulations require that deportation proceedings be formally initiated before an alien is
detained under § 242(a). 8 C.F.R. § 242.2(a).

10 The General Counsel's office of the Immigration and Naturalization Service informs us that

administrative interpretations of § 242(a) essentially follow the Supreme Court's.
**See note 12 infra.
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The district director shall request the views of the De-
partment of State before making his decision unless in his
opinion the application is clearly meritorious or clearly
lacking in substance. The district director may approve or
deny the application in the exercise of discretion.

8 C.F.R. § 108.2. An exclusion hearing is potentially an elaborate affair,
see 8 C.F.R. §236.2, and creates opportunity for delay. The district
director, and the Department of State where it plays a role, might in
the normal course also contribute to delay. Nothing in the Immigration
and Nationality Act prohibits an immigration judge or district director,
in managing his docket, from giving priority to other cases over one
which both parties are willing to delay. If the defector consents,12
then, and if he is otherwise lawfully in custody, the Immigration and
Naturalization Service might delay action on his application for asylum
and keep him in custody until any danger to him subsides and until, in
due course, his request for asylum is granted. This approach appears to
authorize protective custody for some of the defectors your memoran-
dum describes.

5. The Federal Law Enforcement Role if a
Defector Is Assaulted or Threatened

The Department of Justice has authority to protect defectors of the
kind you describe only in the circumstances we have discussed. You
should be aware, however, that once a defector is assaulted, harassed,
specifically threatened, or abducted, federal law enforcement agencies
may be authorized to play a role. Specifically, we believe, for reasons
stated below, that the Secretary of State may designate a defector an
“official guest” and in that way give federal law enforcement agencies
clear jurisdiction over any assaults, harassment, threats, and similar
offenses against the defector, without regard to the interstate character
of the offense or to any of the other usual bases for federal law
enforcement jurisdiction. This conclusion may be important to you in
dealing with defections in the future.

As we noted earlier, several federal statutes make it a crime to injure

12 If a defector does not consent, he will be able to invoke portion of § 242(a) itself to gain relief:
Any court of competent jurisdiction shall have authority to review or revise any
determination of the Attorney General concerning detention, release on bond, or
parole pending final decision of deportabilily upon a conclusive showing in habeas'
corpus proceedings that the Attorney General is not proceeding with such reasonable
dispatch as may be warranted by the particular facts and circumstances in the case of
any alien to determine deportability.

8 U.S.C. § 1252(a). He may also be able to raise serious constitutional questions about his continued
detention. See Stack v. Boyle. 342 U.S. 1 (1952); compare Carlson v. London. 342 U.S. 524 (1951). with
Barcnhlalt v. United Stales. 360 U.S. 109. 128 (1959). 1

356



“official guests” of the United States in these ways. For example,
18 U.S.C § 112 provides:

(a) Whoever assaults, strikes, wounds, imprisons, or
offers violence to a foreign official, official guest,
or internationally protected person or makes any
other violent attack upon the person or liberty of
such person, or . . . makes a violent attack upon
his official premises, private accommodation, or
means of transport or attempts to commit any of
the foregoing shall be fined not more than $5,000
or imprisoned not more than three years, or both.

(b) Whoever willfully—

(1) intimidates, coerces, threatens, or harasses a
foreign official or an official guest or

(2) attempts to intimidate, coerce, threaten, or
harass a foreign official or an official guest . . .

* * * * *

shall be fined not more than $500 or imprisoned not more
than six months, or both.

Other statutes make it a federal offense unlawfully to kill or attempt to
kill an official guest, id § 1116(a), to kidnap an official guest, id
§ 1201(a)(4), or to threaten to assault, kidnap, or kill an official guest,
whether or not in connection with an extortionate demand, id § 878 (a),
(b). For purposes of applying these statutes, an official guest is defined
as “a citizen or national of a foreign country present in the United
States as an official guest of the Government of the United States
pursuant to designation as such by the Secretary of State.” 18 U.S.C.
§ 1116(b)(6).13 We believe that the Secretary of State can designate a
defector as an official guest solely in order to bring him within the
coverage of these criminal statutes, thus enabling federal law enforce-
ment agenciesl4 to act against anyone who assaults, threatens, harasses,
coerces, kidnaps, or otherwise similarly injures a defector.

As we have noted, Congress created the category of official guests
because it wanted federal criminal law to “operate to protect the rights
of visiting artists, academic and scientific groups,” and similar groups
and individuals. S. Rep. No. 1105, 92d Cong., 2d Sess. 9 (1972). Certain
aspects of the legislative history suggest that Congress did not intend to
permit foreign visitors to be classified as official guests simply because
they were threatened. For example, in suggesting to Congress the

13The Secretary of State has delegated his authority to designate official guests to the Deputy
Under Secretary of State for Management. 22 C.F.R. §2.4.

14As we have said the FBI has general authority “to detect and prosecute crimes against the
United States" and to conduct certain other investigations. 28 U.S.C. §553 (1), (3). Department of
State security officers are specifically authorized, “while engaged in the performance of the duties
prescribed" by statute, see pp. 2-4 supra, “to arrest without warrant and deliver into custody any
person violating section ... 112 of title 18 in their presence or if they have reasonable grounds to
believe that the person to be arrested has committed or is committing such a violation.” Other law
enforcement agencies have some authority to arrest persons they reasonably believe tS have commit-
ted felonies. See. e.g.. 18 U.S.C. §3056(a) (Secret Service).

357



language that became the definition of “official guest,” the then Secre-
tary of State said, “This will allow me to designate individuals or
groups of individuals who are here for important international sports or
other events. . . . This would accord protection to foreign nationals
who visit the United States for such special reasons as to compete in
international sports events.” Id. at 15-16. In general, Congress focused
on threats to visitors which were, at least in part, the result of the
visitors’ special role in activities of interest to both their country and
ours. Congress was also concerned with the implicit obligation we have
to their respective countries to protect such visitors. If these were the
bases of Congress’ decision to make it a crime to assault or threaten
“official guests,” that category cannot be extended to reach ordinary
visitors who are threatened only because they have defected.15

The legislative history, however, contains no clear references to
reciprocity, or to the fear that Americans will be inadequately pro-
tected abroad; this suggests that Congress may have been concerned
less with international obligations than with our international reputa-
tion. That reputation would be injured if a defector were attacked or
threatened by the nation from which he defected. Moreover, while the
legislative history does not refer to the danger that defectors might be
forcibly repatriated, Congress clearly had in mind politically motivated
threats and acts against foreign visitors; the killing of Israeli athletes at
Munich in 1972 was repeatedly cited as an example of the sort of crime
which would have to be left entirely to the states if federal criminal
laws were not extended to official guests. See, eg., id at 9, 15. And
nothing in the statutes or their legislative history makes an exception
for politically motivated violence or coercion by the nation of which
the guest is a citizen.

Finally, Congress carefully considered the issues of federalism in-
volved in creating a category of “official guests” and allowing the
federal government, in addition to the states, to punish certain crimes
against them. For example, the sponsor of the provision including
“official guests” in the several federal criminal statutes gave, as his
principal reason, “State governments simply cannot cope alone with
crimes involving international politics and diplomacy.” Id. at 9. In
language we have already quoted, the Senate Committee noted that the
protection would extend generally to “groups and individuals who

16 We do not believe that the Secretary of State must designate a visitor an official guest before he
enters the country. The statutory definition arguably requires that an official guest be “present in the
United States . . . pursuant to designation,” suggesting that a person who is present in the United
States on his own initiative cannot qualify as an official guest. This language is not, however,
unequivocal; it does not specify that an official guest must have entered the country pursuant to a
designation. The phrase “pursuant to designation as such by the Secretary of State” may, we believe,
be read simply to modify “official guest,” describing how one attains that status. Moreover, the
legislative history indicates that the category of "official guest” was created precisely in order to
provide a federal role in enforcing laws making it illegal to assault, harass, or kidnap foreign nationals
visiting the United States. There seems to be little reason to insist that the Secretary must foresee,
before the visitors enter the country, that they will be threatened.
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ought not be beyond the pale of Federal concern.” Id. This emphasis
on federalism suggests that the defining characteristic of official guests
is their importance to foreign policy and related concerns of the federal
government; &ie treatment of defectors is at least as important to
foreign policy as the treatment of visiting artists and athletes. In addi-
tion, if there is a possibility that a defector will be harassed or coerced
by the nation from which he has defected, the federal government is
likely to be involved in negotiations and diplomatic maneuvers which
must be coordinated with law enforcement efforts undertaken on the
defector’s behalf. For these reasons, we believe that the Secretary of
State can designate any defector an official guest in order to make it a
federal offense to assault, harass, intimidate, coerce, imprison, threaten,
kidnap, or kill the defector.

Larry L. Simms
Deputy Assistant Attorney General
Office ofLegal Counsel
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Use of Foreign Vessels to Transport Petroleum from the
Virgin Islands to the United States Mainland

Under the Merchant Marine Act of 1920, the President is authorized to extend the
coastwise laws of the United States to the Virgin Islands, and thus mandate the use of
U.S. vessels for transportation of passengers and merchandise from the Virgin Islands
to the U.S. mainland.

There is a strong argument that the President is empowered to make the coastwise laws
applicable to the Virgin Islands solely for the carriage of petroleum and petroleum
products.

January 30, 1980

MEMORANDUM OPINION FOR THE ASSISTANT TO THE
PRESIDENT FOR DOMESTIC AFFAIRS AND POLICY

Several months ago, we were informally asked by your staff to
consider whether the President can require the use of U.S. vessels to
transport petroleum products from the Virgin Islands to the U.S. main-
land. The question is whether the President has the authority to declare
that the coastwise laws of the United States shall extend to the Virgin
Islands solely for the carriage of petroleum and petroleum products.
While we understand that the matter is not under active review at this
time, we have been advised that the results of our research are nonethe-
less relevant to your staffs consideration of proposals that may be
considered in the future.

In general, the coastwise laws require that passengers and merchan-
dise be transported between points in the United States in vessels built
in and documented under the laws of the United States and owned by
citizens of the United States.l 46 U.S.C. §§ 289, 877, 883. They are
intended “to provide protection for American shipping by excluding
foreign shipping from performance of domestic maritime business.” 42
Op. Att’y Gen. 189, 196 (1963). At present the Virgin Islands are
excepted from these coastwise laws. Therefore, petroleum refineries
located in the Virgin Islands can transport petroleum products to
United States ports on less expensive foreign vessels, thus enjoying a
competitive advantage over refineries located on the U.S. mainland.

1 There is no statutory definition of coastwise laws but they are considered to refer to laws
regulating the “coastwise trade," meaning domestic trade between ports in the United States. 42 Op.
Att’y Gen. 189, 192 (1963).
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We have had the benefit of separate letters prepared by the Com-
merce Department and the Maritime Administration expressing the
view that the President has the authority to issue a proclamation
making the coastwise laws applicable to petroleum.. Based on our
review, we agree with that conclusion. However, the case that can be
made for issuance of a proclamation involves significant legal problems.
These should be considered in evaluating this course of action, since it
is probable that the proclamation will be challenged in litigation.

At the outset it will be useful to describe the various laws that bear
on this matter and how they came to be enacted. The exception from
the coastwise laws for the Virgin Islands has a complicated history,
resulting from the relationship of two spearate laws: The Merchant
Marine Act of 1920 and the Organic Act of the Virgin Islands, enacted
in 1936.

The Merchant Marine Act of 1920 extended the coastwise laws of
the United States, as of February 1, 1922, to the “island Territories and
possessions of the United States not covered thereby on June 5, 1920.”
46 U.S.C. § 877. This language covered the Virgin Islands, but the Act
provided for an exception, if “adequate shipping service”—both com-
mercial and passenger—was not yet established for any island territory
or possession. The President was given the authority to extend the
period of exemption from the coastwise laws “for such time as may be
necessary for the establishment of adequate shipping facilities.”

Between 1922 and 1936 every President acted, on a yearly basis, to
exempt the Virgin Islands from the coverage of the coastwise laws.
H.R. Rep. No. 2281, 74th Cong., 2d Sess. 1 (1936). In 1936, the
Merchant Marine Act of 1920 was amended by the addition of a
specific exception for the Virgin Islands:

And provided further, That the coastwise laws of the
United States shall not extend to the Virgin Islands of the
United States until the President of the United States
shall, by proclamation, declare that such coastwise laws
shall extend to the Virgin Islands and fix a date for the
going into effect of same.

46 U.S.C. §877. The result of this added provision was no longer to
require affirmative presidential action to continue the exemption, but
rather to require that the exemption would remain in effect until the
President takes action to terminate it.

The 1936 Virgin Islands proviso does not refer to the need for a
finding by the President that “adequate shipping service” has been
established before he could invoke the coastwise laws. The Senate had
provided for such a requirement. The House Committee on Merchant
Marine and Fisheries pointed out, however, that it had “no intention of
weakening in any way the coastwise laws” and that “the establishment
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of an adequate shipping service to the islands might be prevented by
the continued suspension of the coastwise laws.” The Committee noted
that the President would be denied “sufficient flexibility” by the re-
quirement in the Senate bill that there first be adequate shipping before
restricting the Virgin Islands trade to American shipping. Thus, under
the House proviso “the President would be authorized at any time, by
proclamation, to declare that the coastwise laws should extend to the
Virgin Islands and fix a date for the going into effect of the same.”
(Emphasis added.) The language of the proviso was therefore viewed
as a formula which would make reimposition of the coastwise laws
more likely. H.R. Rep. No. 2281, 74th Cong., 2 Sess. 2 (1936).

It appears that the Executive Branch was motivated to support the
bill for different reasons—the importance to the economy of the Virgin
Islands of bunkering foreign vessels. Letter from Interior Secretary to
House Committee on Merchant Marine and Fisheries, Jan. 9, 1935,
reprinted in H.R. Rep. No. 2281, supra at 2-3.2 Although the House
Committee took note of this fact, id at 2, as a reason for supporting the
bill it is apparent that the precise language adopted by the House and
ultimately accepted by the Senate was motivated by a desire to grant
the President discretion easily to extend the coastwise laws.3

About two months later, June 22, 1936, the same Congress passed the
Organic Act of the Virgin Islands, which contained a provision relating
to application of laws concerning navigation and commerce:

. except as otherwise expressly provided, all laws of
the United States for the protection and improvement of
the navigable waters of the United States and the preser-
vation of the interest of navigation and commerce shall
apply to the Virgin Islands.

49 Stat. 1808. It is not clear what effect this amendment had on
application of the coastwise laws to the Virgin Islands. Repeals by
implication are not favored, however, 1A Sutherland Statutory Construc-
tion §23.10 (Sands ed. 1972), and since the exemption from the coast-
wise laws was “expressly provided” for, it is fair to conclude that the
Organic Act did not reimpose the coastwise laws. It hardly seems that
Congress would have reversed a policy adopted only two months
earlier without explaining that it. meant to do so.

It was feared, nevertheless, that the Organic Act would interfere
with the shipping trade in the Virgin Islands because of other federal

2 Evidence of the same kind was collected in hearings held in 1932 on an earlier version of the
legislation that did not pass. Relating to the Application of the Coastwise Laws to the Virgin Islands.
Hearings on H.R. 10329 before the House Committee on Merchant Marine. Radio, and Fisheries. 72d
Cong., Ist Sess. (1932).

3The Senate report relied on the Executive position, S. Rep. 1010, 74th Cong., Ist Sess. (1935), but,
since Congress enacted the bill in the precise form recommended by the House, that report should be
viewed as more authoritative. The Senate concurred in the House amendment without comment.
80 Cong. Rec. 5069 (1936).
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laws which it imposed. In 1939 legislation was passed amending the
Organic Act so that these laws were no longer applicable. Specific
language expressly exempted the Virgin Islands from tonnage duties,
light money, and entrance and clearance fees. 53 Stat. 1242, 48 U.S.C.
§ 1405c(c). Moreover, the language in the Organic Act which had
incorporated federal laws “for the preservation of the interest of navi-
gation and commerce” was deleted. 53 Stat. 1242. Nothing in the 1939
amendment made the coastwise laws specifically inapplicable, which
would have been technically necessary if the Organic Act had been
thought to have repealed the 1936 proviso to the Maritime Act. The
President was, however, again authorized to make the coastwise laws
applicable at a future time. 48 U.S.C. § 1405¢(d).4

Thus, as of 1939 there was one law making the coastwise laws
inapplicable—the 1936 proviso to the Merchant Marine Act of 1920, 46
U.S.C. § 877—but two which permitted the President to make them
applicable, the same proviso and the 1939 amendment to the Organic
Act, 48 U.S.C. § 1405c(d).

As of today, it seems that the Organic Act may no longer be relied
on as authority to apply the coastwise laws. This is because the 1936
Organic Act was replaced by a Revised Organic Act in 1954, which
states:

The laws of the United States applicable to the Virgin
Islands on July 22, 1954, including laws made applicable
to the Virgin Islands by or pursuant to the provisions of
the Act of June 22, 1936 . . . shall, to the extent they are
not inconsistent with this chapter, continue in force and
effect until otherwise provided by Congress. . . .

48 U.S.C. § 1574(c). This provision requires some interpretation as to
what is meant by “laws made applicable” to the Virgin Islands by the
1936 Organic Act. There is thus a question whether this provision
effectively repealed § 1405c, or whether it, in fact, carried forward the
President’s proclamation power. In the only case so far to address the
issue of repeal, the Third Circuit said “[i]t . . . seems clear that the
Revised Organic Act of 1954 operated to repeal the Organic Act of
1936.” Virgo Corp. v.Paiewonsky, 384 F.2d 569, 578 (3d Cir. 1967), cert,
denied, 390 U.S. 1041 (1968).

4  The reports on the 1939 amendment do not indicate that the coastwise laws had been imposed
after 1936 or that the amendment was necessary to make them inapplicable. They state that the
purpose of the amendment was to make inapplicable "Federal navigation and other laws" which
prevent the Virgin Islands from competing with other ports. S. Rep. No. 808, 76th Cong., Ist Sess. 1
(1939); H.R. Rep. No. 1314, 76th Cong., Ist Sess. 1 (1939). This seems to be a reference not to the
coastwise laws but to the various fees specifically covered by the amendment. The fact that the
coastwise laws had not been imposed is supported by the statement in the report that the bunkering
business “may be adversely affected" unless the bill passed. (Emphasis added.) If they had been applied
then the trade would have been largely eliminated.
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Nevertheless, the court also observed: “We find no indication in the
Revised Organic Act that the Congress intended any part of the Act of
1936 to remain in force after the Revised Organic Act took effect,
except those provisions of the Act of 1936 which had made certain
laws of the United States applicable to the Virgin Islands.” Id. at 576.
Since the holding of the case did not involve these provisions, it is not
clear whether a court would find that the President, under “applicable”
law, could still issue a proclamation under the Organic Act or whether
only Congress could do so.

The closest direct authority appears to be a footnote in an opinion of
the Attorney General stating that the President could no longer amend
Executive Order No. 9170 as a result of the passage of the Revised
Organic Act. 42 Op. Att’y Gen. 189, 190 n.2 (1963). As a result any
attempt to use the old Organic Act as authority is clouded.5

This sketch of the tangled legislative history of these Acts strongly
suggests that whatever authority there is for the President’s ending the
exemption derives from the Merchant Marine Act of 1920. It leads to
two further questions: (1) whether the President can apply only one of
the coastwise laws, ie, 46 U.S.C. § 877, relating to carriage of mer-
chandise, to the exclusion of other coastwise laws; and (2) whether he
can apply it to a particular type of vessel—oil tankers.

The language of the Merchant Marine Act does not answer the
questions clearly. It states, 46 U.S.C. §877, “[t]hat the coastwise laws of

the United States shall not extend to the Virgin Islands . . . until the
President . . . shall . . . declare that such coastwise laws shall ex-
tend. . . .” The amended (and presumably repealed) Organic Act, 48

U.S.C. § 1405¢(d), stated: “the President shall have power to make
applicable to the Virgin Islands such of the navigation, vessel inspec-

tion, and coastwise laws ... as he may find and declare to be neces-
sary in the public interest. . . .” The difference between the former
(“such coastwise laws”) and the latter (“such of the . . . coastwise

laws”) may be more than semantic: the latter seems to give the Presi-
dent the authority to apply “parts” of the coastwise laws, while the
former does not as readily lend itself to this interpretation.

This alone should not be determinative. In deciding what Congress
intended one should keep in mind that the “coastwise laws” are not a
simply defined body of law but a traditional reference to a series of acts
passed at different times for different reasons. For example, the Foreign
Dredge Act, 46 U.S.C. §292, has been found by the Attorney General
to be one of the coastwise laws. 42 Op. Att’y Gen. 189 (1963). Since 46
U.S.C. §877 seems to be primarily concerned with adequate shipping

5  This also undercuts the argument made by both the Commerce Department and the Maritime
Administration that Executive Order No. 9170, May 21, 1942, serves as a precedent for selective
Presidential action in this area. That order was based upon the language of the old Organic Act. Even
if this were not so, it is not at all clear that the order applied selective parts of statutes. See 42 Op.
Att’y Gen., supra at 198-99.
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service, it would seem, for example, that the President might issue a
proclamation relating to the coastwise laws as they related to shipping
but not include the Foreign Dredge Act. It is our conclusion that the
coastwise laws should not be considered indivisible but should be
judged in light of congressional intent.

A more difficult question is whether the President could make the
coastwise laws applicable only to oil tankers. Again, there is a strong
argument that Congress sanctioned such action. When it enacted the
Virgin Islands proviso in 1936, Congress was interested in giving the
President “flexibility” in restoring the coastwise laws and authorized
him to issue a proclamation “at any time.” H.R. Rep. No. 2281, 74th
Cong., 2d Sess. 2 (1936). If the President were faced with a situation
where there was a glut of domestic tanker capacity due to decreased
shipments from abroad, but no prospect that any other type of domestic
shipping would be adequate to meet the needs of the Virgin Islands, it
may well be that Congress, in protecting the domestic fleet, would
rather have the coastwise laws apply in limited fashion to oil tankers
rather than not have it apply at all. This theory is untested, of course,
and would be subject to judicial challenge, but we cannot say that it
would be unsuccessful.6

We would be pleased to provide whatever further assistance you
may require. In light of the complexity of this particular statutory
structure, and given the probability of eventual litigation, it is apparent
that careful consideration of any proposal is merited.

John M. Harmon

Assistant Attorney General
Office ofLegal Counsel

6 A question may be raised as to whether Congress may constitutionally delegate to the President
flexibility of the kind argued for here. This provision, however, is considerably narrower in its scope
than others permitting the President to determine the terms on which foreign and domestic commerce
may compete and which have been held to meet constitutional standards. United States v. Yoshida
International. Inc.. 526 F.2d 560, 582 (C.C.P.A. 1975); ¢f FEA v. Algonquin SNG. Inc., 426 U.S. 548,
558 (1976); United States v. Curtiss-Wright Export Corp.. 299 U.S. 304, 320 (1936).
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Status of Nonimmigrant Alien Temporary Workers
During a Strike

Conclusion of prior opinion, 3 Op. O.L.C. 179 (1979), relating to status of nonimmigrant
alien soccer players during a strike in North American Soccer League, reconsidered
and affirmed.

There may be situations in which Immigration and Naturalization Service regulation
requiring a nonimmigrant temporary worker, as a condition of his or her continued
stay in this country, to cease working during a strike, would be sustained as a valid
exercise of the Attorney General’s authority under the Immigration and Nationality Act.

February 1, 1980

MEMORANDUM OPINION FOR
THE ACTING COMMISSIONER
IMMIGRATION AND NATURALIZATION SERVICE

This responds to your request that we reconsider our opinion of
April 18, 1979 [3 Op. O.L.C. 179 (1979)] relating to the status of
nonimmigrant alien temporary workers during a labor dispute. In this
opinion, prepared in the context of a then-existing strike called by the
North American Soccer Players League, we concluded that the Immi-
gration and Nationality Act (INA) and applicable regulations of the
Immigration and Naturalization Service (INS) neither barred nonimmi-
grant alien players employed by the League from continuing work
during the strike, nor required their deportation if they honored or
refused to honor the strike. Subsequently, in July of 1979, having been
provided with documents suggesting that the INS regulation in ques-
tion had been administratively construed to require nonimmigrant alien
temporary workers to cease working during a strike, we expressed
doubts as to whether that regulation would be upheld in a situation
such as the soccer strike. [3 Op. O.L.C. 294 (1979).]

Since our earlier opinions were prepared, we have been provided
more specific factual information about the relationship between the
regulation’s requirement as so construed and the INA itself. In response
to your request, we have undertaken a reexamination of our earlier
conclusions in light of this information, focusing now more generally
on the question of the Attorney General’s power under the INA to
require a nonimmigrant temporary worker, as a condit