OPINIONS
O F THE

OFFICE OF LEGAL COUNSEL
O F THE

UNITED STATES DEPARTMENT OF JUSTICE
C ONSISTING OF SELECTED M EM ORANDUM OPINIONS
A DVISING TH E

PRESIDENT OF THE UNITED STATES,
THE ATTORNEY GENERAL
AND OTHER EXECUTIVE OFFICERS OF THE FEDERAL GOVERNMENT
IN RELATION TO

THEIR OFFICIAL DUTIES

VOLUME 7

1983

W ASH INGTON
1993

Attorney General
William French Smith
Assistant Attorney General
Office of Legal Counsel
Theodore B. Olson
Deputy Assistant Attorneys General
Office of Legal Counsel
Robert B. Shanks
Larry L. Simms
Ralph W. Tarr

OFFICE OF LEGAL COUNSEL
Attorney-Advisers
(1983)
Rebecca L. Brown
Michael A. Fitts
Jack M. Goldklang
Harold H. Koh
Margaret Colgate Love
Laurel Pyke Malson
Herman Marcuse
Beth Nolan
Fredericka Paff

Todd D. Peterson
Barbara B. Price
Mark B. Rotenberg
Thomas O. Sargentich
Benna Solomon
Janis A. Sposato
Debra A. Valentine
Carol A. Williams

Foreword
The Attorney General has directed the Office of Legal Counsel to publish
selected opinions on an annual basis for the convenience of the executive,
legislative, and judicial branches of the government, and of the professional bar
and the general public. The first six volumes of opinions published covered the
years 1977 through 1982; the present volume covers 1983. The opinions
included in Volume 7 include some that have previously been released to the
public, additional opinions as to which the addressee has agreed to publication,
and opinions to Department of Justice officials that the Office of Legal Counsel
has determined may be released. A substantial number of Office of Legal
Counsel opinions issued during 1983 are not included.
The authority of the Office of Legal Counsel to render legal opinions is
derived from the authority of the Attorney General. Under the Judiciary Act of
1789 the Attorney General was authorized to render opinions on questions of
law when requested by the President and the heads of executive departments.
This authority is now codified at 28 U.S.C. §§ 511-513. Pursuant to 28 U.S.C.
§510 the Attorney General has delegated to the Office of Legal Counsel
responsibility for preparing the formal opinions of the Attorney General,
rendering opinions to the various federal agencies, assisting the Attorney
General in the performance of his function as legal adviser to the President, and
rendering opinions to the Attorney General and the heads of the various
organizational units of the Department of Justice. 28 C.F.R. § 0.25.
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OFFICE OF LEGAL COUNSEL

Designation of Interpol as a
Public International Organization Under the
International Organizations Immunities Act
The International Criminal Police Organization, INTERPOL, qualifies for designation by the
President as a “public international organization” under the International Organizations
Immunities Act, 22 U.S.C. § 288 (IOIA), entitled to enjoy certain privileges, exemptions, and
immunities under United States law. INTERPOL is composed exclusively o f states as members and the United States participates in INTERPOL pursuant to statutory authority.
Statutory protection is lim ited to international organizations that can demonstrate a particularized need for such protection. INTERPOL’S contacts with the United States are sufficient to
dem onstrate a need for protection, notwithstanding its lack of an office and permanent staff in
the United States. Because INTERPOL does not have an office or staff in the United States,
however, several of the specific privileges, exem ptions and immunities available under the
IOIA may be inapplicable. In an executive order designating INTERPOL as a public international organization, the President could limit the privileges, exemptions, and immunities
accorded to INTERPOL to those necessary to carry out its essential functions in the United
States.

January 12, 1983
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This responds to your request for our opinion whether the International
Criminal Police Organization (INTERPOL) qualifies for designation as a “public
international organization” under the International Organizations Immunities
Act, 22 U.S.C. § 288 (IOIA or Act). The IOIA provides certain privileges,
exemptions, and immunities under United States law to eligible public international organizations designated by executive order. For the reasons set forth
below, we conclude that INTERPOL meets the threshold legal requirements
for designation under the IOIA. The most important immunity available to
INTERPOL by virtue of such designation would be immunity of INTERPOL
and its officers, employees, and representatives from suit or legal process with
respect to acts performed within the scope of the functions of INTERPOL.
Because INTERPOL does not maintain any office or permanent staff in the
United States, many of the other privileges, exemptions, and immunities afforded by the IOIA may be irrelevant or unnecessary to protect the functioning
of INTERPOL in the United States. We suggest, therefore, that the privileges,
exemptions, and immunities available under the Act could be limited by
1

executive order to those necessary for INTERPOL to carry out its essential
function, i.e., the coordination and exchange of police information among its
member states.
At the outset, we note that our advice here is limited to the threshold legal
considerations raised by the possible designation of INTERPOL under the
IOIA. INTERPOL has not yet applied for designation, although we understand
an application will be filed with the Department of State in the near future. We
therefore cannot comment specifically on the details of the designation. This
Office will, of course, review for form and legality the draft executive order
designating INTERPOL, if the decision is made to proceed. We also do not
address policy questions raised by INTERPOL’s possible designation under
the IOIA. You may wish to pursue those questions through appropriate channels within this Department, the State Department, and the White House.
I. Background
The IOIA authorizes the President to designate “public international organizations” in which the United States participates as being entitled to enjoy
certain privileges, exemptions, and immunities under United States law. 22
U.S.C. 288. These privileges, exemptions, and immunities include: (1) the
capacity to contract, to acquire and dispose of real and personal property, and
to institute legal proceedings; (2) immunity from suit and legal process for the
organization; (3) immunity of the organization’s property and assets from
search and confiscation, and inviolability of its archives; (4) exemption from
customs duties and internal revenue taxes on goods imported by the organization, exemption from registration requirements for foreign agents, and inviolability of official communications; and (5) exemption from property taxes. Id.
§§ 288a(a)-(d), 288c. The Act also provides certain immunities and exemptions for officers and employees of the organization and for foreign representatives to the organization including, most importantly, immunity from suit and
legal process with respect to “acts performed by them in their official capacity
and falling within their functions.” Id. § 288d(b).' Section 288 authorizes the
President to withhold, withdraw or condition any of the specific privileges,
exemptions, and immunities “in light of the functions performed by the organization,” and to revoke the designation if the organization or its officers or
employees abuse those privileges, exemptions, and immunities.
INTERPOL has not previously sought designation as an international organization under the IOIA, even though the organization has existed since 1923
1 T he A ct also provides fo r exemptions fro m custom s duties and internal revenue taxes on baggage and
effects o f the o rg an izatio n ’s officers, em ployees and representatives, and their fam ilies and households, id.
§ 288b, and exem ptions for such individuals from laws regulating entry into or departure from the United
States, alien registration and fingerprinting requirem ents, and requirem ents for registration as foreign agents.
Id. § 288d(a). U nlike the im m unity from suit an d legal process afforded by § 288d(b), which is available to
citizen s o f the U nited States w ho serve as o fficers or em ployees o f the organization, the exem ptions provided
by §§ 288b an d 288d(a) are not available for U nited States citizens.

2

and, since 1938, the United States has participated on a formal or informal
basis pursuant to the authority provided to the Attorney General in 22 U.S.C.
§ 263a.2 We understand the Secretary General of INTERPOL has decided to
seek designation under the IOIA primarily because of the recent decision by the
United States Court of Appeals for the District of Columbia in Steinberg v.
International Criminal Police Organization, 672 F.2d 927 (D.C. Cir. 1981). In
that decision the court ruled that in personam jurisdiction exists over INTERPOL
under § 13423(a)(4) of the District of Columbia’s long arm statute, which
authorizes the exercise of personal jurisdiction over a nonresident “who caus[es]
tortious injury in the District of Columbia by an act or omission outside the
District” if the nonresident “regularly does or solicits business, engages in any
other persistent course of conduct, or derives substantial revenue from goods
used or consumed or services rendered in the District of Columbia.” 672 F.2d
at 930. We also understand that an additional consideration relevant to the
Secretary General’s decision is the negotiation by INTERPOL and the French
Government of a new Headquarters Agreement, which will provide INTERPOL
with expanded privileges and immunities under French law.3 INTERPOL
anticipates that the new Headquarters Agreement could serve as a model for
similar grants of privileges and immunities in other countries, by agreement or
by statute, if it becomes advisable or necessary to seek such protections.
II. Analysis
The threshold issue is whether INTERPOL qualifies for designation by the
President under the IOIA. To qualify for designation, the organization must be
a “public international organization,” i.e., it must be “composed of governments as members.” See H.R. Rep. No. 1203, 79th Cong., 1st Sess. (House
Report). The United States must participate in the organization pursuant to
treaty or “under the authority of any Act of Congress authorizing such participation or making an appropriation for such participation.” 22 U.S.C. § 288.
Although the statute itself does not impose any requirement that the organization have particular contacts with the United States, the House Report notes,
2 22 U.S.C. § 263a authorizes the Attorney General “to accept and m aintain, on behalf of the U nited States,
m em bership in the International Criminal Police O rganization.” The purposes o f INTERPOL, as set forth in
its C onstitution, are:
(a) To ensure and prom ote the w idest possible mutual assistance between all crim inal police
authorities within the lim its o f the laws existing in the different countries and in the spirit o f the
“U niversal D eclaration o f Human R ights;” [and]
(b) To establish and develop all institutions likely to contribute effectively to the prevention
and suppression o f ordinary law crim es.
Constitution o f the International Criminal Police Organization, Art. 2. The primary function o f INTERPOL is to
coordinate the exchange o f information relating to crimes and criminal investigations and of certain humanitarian
information among the member states, each o f which is represented by a designated national central bureau.
3 You have inform ed us that the H eadquarters A greem ent and the Exchange o f Letters were approved by the
IN TERPO L General Assem bly at its annual meeting in O ctober 1982, and have been signed by the President
o f IN TERPO L and by a representative o f the G overnm ent o f France. The one rem aining step is subm ission o f
the A greem ent and Exchange o f Letters to the French Parliam ent for ratification, which we understand will
take place this spring.
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“as a practical matter, the bill will not be applicable to public international
organizations to which the United States does belong but which do business
entirely outside of the United States and which will therefore have no need for
protection under the legislation.” House Report, supra, at 1-2.
Under Executive Order No. 9698, 3 C.F.R. 508 (1946), the Secretary of State
is charged with reviewing applications and proposing organizations to be
designated pursuant to the Act. The Department of State, elaborating on the
substantive criteria for eligibility under the Act, has established the following
threshold requirements:
(1) The applicant organization, and its officers and employees, must be doing sufficient business in the United States to
warrant granting them the privileges of the legislation, and their
activities must be such as reasonably to require the said privileges. In general, this will mean that the organization must have
an office and staff located within the United States.
(2) The Government of the United States must be a participating member of the applicant organization.
(3) The participation of the Government of the United States
must be pursuant to a treaty or under the authority of an Act of
Congress authorizing such participation or making an appropriation for such participation.
(4) The applicant organization must be composed principally
of governments, as distinguished from private organizations, as
members.
(5) The applicant organization must not be scheduled for
liquidation in the immediate future.
Bulletin of the Department of State, No. 128 (Feb. 20,1946) (State Department
Bulletin). We believe INTERPOL satisfies the threshold legal requirements for
designation under § 288 and the State Department’s guidelines. First, although
there has been some confusion in the past about characterization of INTERPOL
as a “public” or “private” organization, we are satisfied that INTERPOL would
be considered a “public international organization” for the purposes of the
IOIA.4 INTERPOL is composed exclusively of states as members; each national central bureau responsible for liaison with INTERPOL’s General Secretariat is an official law enforcement agency within its country’s government;
and INTERPOL’s officers and Executive Committee members are elected by
government officials from all member states. Second, although INTERPOL
was not set up by treaty, convention, or executive agreement, the United States
participates in INTERPOL pursuant to specific statutory authority. See 22
4 A 1976 C o m p tro ller G e n eral's Report on th e U nited S tates' participation in INTERPOL noted, “various
term s have b een used to d escribe INTERPOL’s status. The U nited N ations, the General Secretariat, and U.S.
T reasury o fficials refer to it as intergovernm ental; others call it a private or nongovernm ental organization,
and m any perceive it as an organization in the m old o f a U nited N ations.” Report o f the C om ptroller G eneral
o f the U nited S tates, “ U nited S tates Participation in IN TERPOL, T he International Criminal Police O rganization” 25 (D ec. 27, 1976).
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U.S.C. § 263a.5 Moreover, Congress has repeatedly authorized and appropriated funds for payment by the United States of dues to INTERPOL.6 The only
question that gives us some pause is whether the lack of any office or permanent staff in the United States precludes INTERPOL, as a matter of law, from
eligibility for designation under the IOIA. The legislative history of the Act and
the implementing State Department Bulletin suggest the statute is intended
primarily to meet the needs of international organizations that have offices and
staff in the United States. We have been told informally by the State Department that all of the organizations that have been designated under the IOIA to
date have some permanent facilities and/or staff in the United States.7 To our
knowledge, however, no organization has requested and been denied designation on the ground that the statute applies only to organizations with offices or
staff in the United States.
We do not believe the IOIA requires that an international organization
seeking designation have offices, facilities, or permanent staff in the United
States. The focus of the Act, as reflected in the Department of State’s guidelines, is on the need of the international organization for the particular privileges, exemptions, and immunities provided by the Act, in order to carry out
the organization’s legitimate functions. Although the House Report recognizes
that “as a practical matter” the statute would not apply to organizations that do
business entirely outside of the United States, it does not suggest that an
organization must have offices or staff in the United States in order to have
sufficient contacts to warrant the protection of the Act. See House Report,
supra, at 1. Similarly, the statement in the State Department Bulletin that “in
general” an organization must have an office and staff in the United States is
only an elaboration on the requirement that the organization “be doing sufficient business in the United States to warrant granting them the privileges of
the legislation, and their activities must be such as reasonably to require the
said privileges.” Thus, the State Department Bulletin does not rule out the
possibility that an organization with no office or staff located within the United
5 The prim ary constitutive docum ent ofJN T E R P O L is its C onstitution. The currently effective C onstitution
was adopted by the INTERPOL General Assem bly in 1956. It provides that all countries then participating in
the organization w ere deem ed to be m embers unless they declared w ithin six months o f the effective date of
the C onstitution that they w ould not accept the C onstitution. The U nited States has never subm itted a
declaration o f non-acceptance.
6 The current version o f § 263a provides that dues and expenses for the m embership o f the United States in
INTERPOL “shall be paid out o f sums authorized and appropriated for the Department o f Justice.*’ Pub. L.
No. 95-624, § 21(a), 92 Stat. 3459, 3466 (1978).
7 A wide variety o f organizations, with differing structures, m em bership requirem ents, and functions, has
been granted designation under the IOIA. These include, for exam ple, the African D evelopm ent Fund, the
Food and A griculture O rganization, the G reat Lakes Fishery C om m ission, the Inter-A m erican T ropical Tuna
Commission, the International Bank for Reconstruction and D evelopm ent, the International Coffee O rganization, the International Cotton Advisory C om m ittee, the International M aritim e S atellite O rganization, the
International Pacific Halibut C om m ission, the International Telecom m unications U nion, the International
W heat Advisory Committee, the O rganization o f African Unity, the O rganization o f A merican States, the
U nited Nations, the W orld Health O rganization, and the W orld M eteorological O rganization. M ost recently,
the President has designated the M ultinational Force and O bservers and the International Food Policy
Research Institute as public international organizations for purposes o f the IOIA. See Exec. Order N o. 12359,
3 C.F.R. 180(1982).
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States may nonetheless be able to demonstrate a nexus with the United States
that creates a reasonable need and basis for receipt of the privileges, exemptions, and immunities provided by the Act.
Therefore, we believe the lack of an office and permanent staff in the United
States does not make INTERPOL ineligible as a matter of law for designation
under the IOIA. The clear legislative intent of the statute, however, is to limit
the protection afforded by the Act to international organizations that can
demonstrate a particularized need for such protection. We thus must consider
whether the contacts INTERPOL has with the United States, which consist
primarily of frequent communications by radio, teletype, and mail to the
USNCB and occasional visits by INTERPOL officials or employees to consult
with appropriate U.S. law enforcement personnel, provide a sufficient nexus to
trigger designation under the IOIA.
We believe INTERPOL’s contacts are sufficient, particularly in light of the
Steinberg decision, to satisfy the threshold legal requirements for designation
under the IOIA. The essential function of INTERPOL and its primary usefulness to United States law enforcement efforts lie in the exchange of information with the national central bureaus, including the USNCB. The ruling in the
Steinberg case potentially exposes INTERPOL to suit in the United States, at
least within the District of Columbia, for performance of that function.8It is not
clear at this time how substantial that exposure is, or how the risk of suit will
affect INTERPOL’s ability or willingness to continue the exchange of information with the USNCB.9 We are satisfied nonetheless that the Steinberg ruling
demonstrates INTERPOL’s need for at least some of the protections afforded
by designation under the IOIA, and therefore we conclude INTERPOL would
satisfy the minimum threshold legal requirements for such designation.
You have also asked us to consider whether the privileges, exemptions and
immunities available to INTERPOL under the IOIA should be limited or
conditioned, if a decision is made to grant INTERPOL designation as a public
international organization. That decision rests ultimately on policy considerations that are not appropriately addressed by this Office. As a matter of legal
analysis, however, we note that § 288 gives the President the authority to place
conditions or limitations on the available privileges, exemptions, and immunities, “in light of the functions performed by the organization.” Although we do
not interpret this language to impose any mandatory obligation upon the
President to limit the designation of organizations in any specific manner, we
believe it would be appropriate in light of INTERPOL’s specific and somewhat
limited need for immunity for the President to limit the privileges, exemptions,
and immunities accorded to INTERPOL to those that are necessary to preserve
and protect the functions performed by INTERPOL in the United States.
8 In practical term s, suits in the District of C o lu m b ia would be IN TER PO L’s prim ary concern, since most of
the inform ation transm itted to the United S tates by IN TERPO L is sent to the USNCB in the District of
C olum bia. C onsequently, m ost plaintiffs alleg in g injury from such transm issions could probably establish
ju risd ictio n and venue w ithin the District.
9 It is certainly relevant that the Secretary G eneral o f IN TERPO L deems the Steinberg ruling of sufficient
concern to w arrant application for designation un d er § 288 o f the IOIA.
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Because INTERPOL does not have an office or staff in the United States,
and therefore has no property, assets, archives, or permanent employees located in the United States, several of the specific privileges, exemptions, and
immunities available under the IOIA may be inapplicable or irrelevant to
INTERPOL.10 These include the following:
(1) capacity to acquire and dispose of real and personal property;11
(2) immunity of property and assets from search and inviolability of archives;12
(3) exemptions from customs duties and internal revenue
taxes with respect to goods or articles imported into the United
States by the organization;13 and
(4) immunity of the organization from property taxes.14
Several other privileges, exemptions and immunities specified in the IOIA
could, however, be considered critical to preservation of INTERPOL’s functions in the United States, and therefore should be specifically included in the
designation order. These would include the following:
(1) immunity of the organization from suit and judicial
process;15
(2) privileges for official communications;16 and
(3) immunity of representatives of foreign governments in or
to the organization and officers and employees of the organization from suit and legal process relating to acts performed by
them in their official capacity and falling within their functions
as representatives, officers or employees.17
10 This conclusion is based on the facts available to us with respect to INTERPOL'S contacts w ith the
U nited States. It may be that additional considerations exist o r may exist in the future that w ould w arrant
application o f the particular privileges, exem ptions, o r im m unities listed in the text. W e do not suggest that,
as a m atter o f law , the President must lim it IN TERPO L’s designation to exclude those privileges, exem ptions
and imm unities.
1122 U.S.C. § 288a(a). That section also provides that a designated international organization shall have the
capacity to contract and to institute legal proceedings. A lthough we are not aware of any particular need for
IN TERPOL to be able to enter into contracts o r to institute legal proceedings in the U nited States, that
authority is not as clearly unrelated to IN TER PO L’s activities w ithin the United States as is the authority to
acquire and dispose o f property.
12 22 U.S.C. § 288a(c). W e understand the term “archives” to mean perm anent files m aintained by the
organization. To our know ledge, the only archives m aintained by IN TERPOL are located in France. The
protection for archives o f international organizations available under the IOIA would not extend to inform ation w ithin the possession, custody, or control o f a U nited States citizen o r agency that may have originated in
the archives o f the international organization. Thus, even if it is deem ed appropriate to provide in the
executive o rder for the inviolability o f IN TER PO L’s archives, that protection would not extend to inform ation m aintained by the USNCB that originated with INTERPOL. As the U SN C B ’s Privacy Act N otice points
out, the records m aintained by the USNCB are separate and distinct from records m aintained by INTERPOL.
See 46 Fed. Reg. 60328 (1981). In the hands o f the USNCB, those records are clearly subject to all applicable
federal laws and regulations.
13 22 U.S.C. § 288a(d).
14 22 U.S.C. § 288c.
15 22 U.S.C. § 288a(b).
16 22 U .S.C. § 288a(d).
17 22 U .S.C § 288d(b).
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Finally, it is not clear to us whether the exemptions and immunities from
import taxes, entry and exit regulations, alien registration and fingerprinting
requirements, and foreign agent registration requirements provided in §§ 288b
and 288d(a) of the Act for alien officers, employees, and representatives of
designated organizations would be necessary or appropriate to preserve and
protect the functioning of INTERPOL in the United States. We understand that
officials and employees of INTERPOL travel to the United States with some
frequency for consultations with the USNCB or other United States law enforcement personnel, and that meetings or conferences of INTERPOL may be
held in the United States in the future. If INTERPOL and the Department of
State believe some or all of the exemptions provided by §§ 288b and 288d(a)
are necessary or advisable to facilitate such visits, the designation order could
appropriately include those exemptions and immunities.
If the designation order is limited as we discuss, the privileges and immunities afforded INTERPOL under United States law would be considerably more
narrow than those afforded INTERPOL under French law pursuant to the new
Headquarters Agreement. The breadth of the privileges and immunities provided by the Headquarters Agreement reflects that INTERPOL maintains its
headquarters and staff in France and therefore needs additional protections
under French law that would not be necessary in the United States, as we have
discussed. With one exception, the privileges and immunities we suggest may
be critical to INTERPOL’s functions in the United States, i.e., immunity of
INTERPOL and its officers, employees and representatives from suit and legal
process, and privileges for official communications, are comparable in scope to
analogous privileges and immunities provided in the Headquarters Agreement.18 The one exception is the provision in the Headquarters Agreement for
full diplomatic privileges and immunities for the Secretary General of
INTERPOL. Under the IOIA, the privileges and immunities accorded to officials or employees of designated international organizations must be limited to
the specific privileges and immunities set out in the Act, and cannot extend to
full diplomatic privileges. Section 288e(c) provides that:
No person shall, by reason of the provisions of this subchapter,
be considered as receiving diplomatic status or as receiving any
of the privileges incident thereto other than such as are specifically set forth herein.
22 U.S.C. § 288e(c). Therefore, the Secretary General of INTERPOL could not
be accorded full diplomatic privileges under United States law.19
18 W e understand that the Headquarters A greem ent provides, inter alia, for limited im m unity from legal
process fo r the O rganization, inviolability o f official correspondence, and immunity from legal process for
rep resen tativ es, o fficials, and members of the O rganization's staff with respect to acts perform ed in connection w ith th eir official duties.
19 T he prim ary practical effect o f this lim itation is to restrict the im m unity o f the Secretary General from
suit and legal process under U nited States law to acts perform ed in his official capacity or w ithin his functions
as S ecretary G eneral. The H ouse Report notes this lim itation was intentional:
Continued
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In addition to the specific privileges and immunities provided in the Headquarters Agreement, the accompanying Exchange of Letters between
INTERPOL and the French Government requires INTERPOL to establish a
Supervisory Board to verify the accuracy of personal information maintained
by INTERPOL in its internal archives in France and to supervise INTERPOL’s
collection, maintenance, and dissemination of such information. We understand agreement on such a Supervisory Board was a precondition imposed by
the French Government for its assent to the specific privileges and immunities
set out in the Headquarters Agreement. We believe the creation of the Supervisory Board, although not legally relevant to the question of INTERPOL’s
eligibility for designation under the IOIA, could be advantageous in dispelling
concerns that may exist both within and outside the federal government about
the possibility of abuse by INTERPOL of its ability to collect and exchange
personal information outside the reach of any nation’s laws.20 The Steinberg
litigation demonstrates that some concern exists about the possibility of injury
to innocent individuals by INTERPOL’s dissemination of erroneous information linking those individuals with criminal investigations, concerns that could
be exacerbated if INTERPOL seeks immunity from suit under U.S. law. We
believe those concerns could be alleviated somewhat once the Supervisory
Board is in operation.
Because we do not believe the existence or operation of the Supervisory
Board is a legal prerequisite to designation of INTERPOL under the IOIA, we
do not suggest the designation be conditioned on the existence of the Board.
However, it may be advisable to describe, either in the executive order itself or
in an accompanying statement, the operation of the Supervisory Board and the
protections afforded by the Board for United States citizens.
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19 (. . . continued)
[T]he immunity from suit to be extended to officers and em ployees o f international
organizations is lim ited to im m unity for acts perform ed by them in their official capacity
w hereas diplom atic officers enjoy full immunity from legal processes in this country.
H ouse R eport, supra, at 6.
20 Nothing in the IOIA o r its legislative history suggests Congress contem plated that the privileges,
exem ptions, o r im m unities available under the Act should be conditioned on the existence o f some alternative
form o f redress for harms caused to U nited States citizens by activities o f designated international organizations. Insofar as we are aw are, no such conditions have been placed on other designated organizations.
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Waiver of the Application of Conflict of Interest Laws
for Members of the President’s Commission
on Strategic Forces
M em bers o f the P resident’s commission on Strategic Forces are special government employees
for purposes o f the conflict of interest laws, based on a Departm ent of Defense determination.
U nder 18 U.S.C. § 208(a), such em ployees may not participate without a waiver in any
particular m atter in w hich they or th eir employers have a financial interest.
W aivers o f the application o f § 208(a) for members o f the Commission may be granted by the
C ounsel to the President. This authority is based in part on 3 C.F.R. § 100.735-32, by which
the President delegated to the Counsel his authority to grant waivers under 18 U.S.C.
§ 208(b)(1) for “Presidential appointees to comm ittees, boards, commissions, or sim ilar
groups established by the President.”
The statutory standard for the grant o f w aivers clearly anticipates the exercise of discretion by
the appointing official. Factors suggested by § 208(b)(1) include the nature and magnitude of
the em ployee’s financial interest, the nature of the anticipated services to the government, and
the likelihood that integrity of those services may be compromised. Other non-statutory
factors m ight be considered with caution, such as the ability to reduce conflict by public
disclosure o f the em ployee’s interest, the governm ent’s need for the employee’s services, and
the agency’s general policy or practice in granting waivers.
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You have asked us to advise you concerning possible waivers of the application of a conflict of interest statute, 18 U.S.C. § 208, for particular members of
the President’s Commission on Strategic Forces. We have agreed to assist you
(1) by identifying the appropriate official(s) to consider and, if appropriate,
approve such waivers; and (2) by describing some of the factors that may be
considered by that official in applying the waiver standard. We understand that
your inquiry was prompted by the case of a potential member of the Commission who has an ongoing consulting arrangement with one of the primary
contractors for the MX missile project.
We understand from our discussions and the materials you have provided
that the Department of Defense has determined that members of this advisory
committee are special government employees for purposes of the conflict of
interest laws. See generally 18 U.S.C. § 202; Federal Personnel Manual, Appendix C. As you know, as special government employees, the members of this
advisory committee may not participate in any particular matters in which they,
10

or their employers, have a financial interest. 18 U.S.C. § 208(a). This restriction on an individual employee’s activities may be waived if “the official
responsible for the appointment to [the employee’s] position” determines in
writing that the interest of the employee “is not so substantial as to be deemed
likely to affect the integrity of the services which the government may expect”
from the employee. 18 U.S.C. § 208(b)(1). Because it is anticipated that the
Commission will be advising the President concerning the MX missile and its
possible basing modes, the application of § 208 to this situation has been raised.
I. Appropriate Official to Grant Waiver
Under 18 U.S.C. § 208(b)
As mentioned above, § 208(b) authorizes the “Government official responsible for the appointment [of an employee] to his position” to waive the
application of § 208(a) to the employee in certain circumstances. In determining which officials can exercise such power, we consider two questions: (1)
which official is “responsible for the appointment” of the members of the
Commission; and (2) has the official “responsible for the appointment” delegated his authority under this provision to any other person(s).
With respect to the first question, we believe the President is the official
“responsible for the appointment” of the members of the Commission. Pursuant to Executive Order No. 12400, members of the Commission are “appointed
or designated by the President” to membership on the Commission. There is no
provision that any other official should be responsible for the appointment of
any of the members to the Commission. In the process of drafting Executive
Order No. 12400, members of the White House Counsel’s Office and the
General Counsel’s Office of the Office of Management and consistently expressed an intent and understanding that the Commission was to be a Presidential Advisory Committee, with control over the appointment and dismissal of
members of the Commission to be vested solely in the President. Accordingly,
in our view, the President is the “Government official responsible for the
appointment [of the members] to [their] position[s]” within the meaning of 18
U.S.C. § 208.
Even though the President is the appointing “Government official” within
the meaning of 18 U.S.C. § 208, he may, pursuant to 3 U.S.C. § 301, delegate
his authority with respect to “any function vested in the President by law” to
“the head of any department or agency in the executive branch, or any official
thereof who is required to be appointed by and with the advice and consent of
the Senate.” Such delegation must be in writing and published in the Federal
Register. Id. In addition, the President has certain inherent authority, which is
recognized but not specifically enumerated in 3 U.S.C. § 302, to delegate
authority to officials who do not meet the requirements set forth in § 301. In
Executive Order No. 11222, Part V, as amended, the President delegated his
authority to grant waivers under 18 U.S.C. § 208(b) with respect to many
Presidentially appointed officers and employees, while specifically exempting
11

from this delegation, among other persons, “Presidential appointees to committees, boards, commissions, or similar groups established by the President.” In 3
C.F.R. § 100.735-32, however, the President delegated to the Counsel to the
President the authority reserved in the above provision. Although the Counsel
to the President is not appointed by the President with the advice and consent of
the Senate, this delegation has existed at least since 1968 and has never, to our
knowledge, been challenged by Congress. While we do not need to pass on that
issue for the purpose of this memorandum, the delegation of power to the
Counsel to the President would appear to fall within the President’s inherent
power to delegate, and thus, the President and the Counsel to the President
currently appear to have authority to grant a waiver under 18 U.S.C. § 208(b) to
members of the Commission with respect to their service on the Commission.
An argument could be made that § 4 of Executive Order No. 12400, which
created the Commission, also delegates to the Secretary of Defense the
President’s authority to grant waivers under 18 U.S.C. § 208. We conclude,
however, that if the President wishes the Secretary of Defense to exercise the
President’s authority under § 208(b), the proper course would be to execute a
new, more specific memorandum under 3 U.S.C. § 301, specifically delegating
such authority to the Secretary of Defense. Section 4 of Executive Order No.
12400 delegates the “performance” of the President’s “functions” under the
Federal Advisory Committee Act (FACA), as amended, 5 U.S.C. app. § 1, to
the Secretary of Defense. The FACA, 5 U.S.C. app. § 8, provides, inter alia,
that each agency head, in this case the Secretary of Defense, “shall establish
uniform administrative guidelines and management controls for advisory committees” and appoint an Advisory Committee Management Officer to “exercise
control and supervision” over the committee. The FACA, however, does not
specifically address conflict-of-interest problems related to members of advisory committees. Thus, granting a waiver of conflicts of interest under 18
U.S.C. § 208 may not be a “function” “performed” under the Federal Advisory
Committee Act. In light of the fact that the President expressly reserved to
himself in Executive Order No. 11222, as amended, the authority to grant
waivers under 18 U.S.C. § 208(b), it is doubtful that the delegation of authority
in Executive Order No. 12400 is sufficiently specific to constitute a delegation
of the Presidential waiver authority. For these reasons, if the President wishes
the Secretary of Defense, rather than the Counsel to the President, to assume
the authority to grant waivers for members of the Commission, we conclude
that a new memorandum of delegation should be executed. In addition, if the
President wishes some other official to exercise this authority, he may execute
a memorandum delegating this to any official appointed by the President with
the advice and consent of the Senate. See 3 U.S.C § 301.
II. The Wanver Standard
Section 208(b)(1) provides that waivers of the restriction of § 208(a) may be
granted upon a written determination that the disqualifying interest of the
12

employee is “not so substantial as to be deemed likely to affect the integrity o f
the services which the government may expect” from the employee. (Emphasis
added.) This standard clearly anticipates the exercise of discretion and personal
judgment by the appointing official. We have not reviewed the facts of this
matter in sufficient detail to make our own judgment concerning a waiver in
this case, nor would it be appropriate for us to do so inasmuch as the responsibility of the Commission will relate to matters that are beyond our knowledge
and expertise. The discussion that follows is intended simply to direct attention
to some of the factors which are generally used to inform such judgments.
The standard set forth in the statute suggests two lines of inquiry, focusing
on (1) the financial interest and (2) the services of the employee. In our view, it
is appropriate to consider any factors that develop either of these lines of
inquiry suggested by the statute.
There are numerous factors that may help to clarify the nature and magnitude
of the employee’s financial interest. Certainly it is helpful to quantify the dollar
amount of the interest, or its outer limits. In this case, the consulting contract
presumably is worth $50,000, and possibly more if the contract is extended or
additional contracts are expected. These factors might be compared with the
potential member’s overall income, and with his net worth, to obtain some
sense of the relative value of the consulting contract(s) to him.1The type of the
financial interest may also be important. In this case, the financial interest
arises from an employment relationship. While employment relationships frequently create stronger and more personal ties than ordinary investment relationships, the tenure and details of this particular relationship could be significant factors in making a waiver determination. For example, one might find it
more difficult to justify a § 208(b) waiver if the potential member’s contract
activities involve defense issues that will be before the Commission than if
they involve giving technical advice on completely unrelated subjects. Similarly, a long or frequent association with the contractor might also counsel
against a waiver in this case.
The employee’s anticipated services to the government should also be examined. We think that, in this regard, it is appropriate to consider both the
likelihood that the integrity of the employee’s services may be compromised,
and the nature and significance of the services themselves. In this case, the
employee’s services will presumably involve giving advice on a subject of
direct concern to a present client of his consulting firm. There appears to be
little doubt that the contractor will be affected by the government’s final
decision regarding the MX, but the impact of the potential member’s advice
through the advisory committee may be somewhat more remote. On the other
hand, one might predict that the advice would be particularly influential in light
of the potential member’s background and stature. The potential value to the
contractor of the potential member’s service on this advisory committee should
1 Although the value o f the consulting contract in relation the potential m em ber's annual income and
overall net worth may indeed be considered, it should not overshadow the significance o f the absolute value
o f the contract, which is, in our view, a far more im portant criterion in making a waiver decision.
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also be considered. In this regard, one may want to consider the value of the
MX contract to the contractor in absolute dollars and as a proportion of the
company’s anticipated receipts for upcoming years.
There are undoubtedly numerous other factors that might be considered.
Some of these derive more justification from common sense and other disqualification standards than they do from the actual text of § 208(b). See, e.g.,
Decisional Officials’ Participation in Rulemaking Proceedings, Administrative
Conference of the United States, 1980 Report, at 51-55. See also Code of
Professional Responsibility, American Bar Association (in particular Canons
4, 5 and 9). For example, public disclosure of the employee’s interest and the
government’s need for the services of the particular employee are factors that
could be compelling in some circumstances.2 We would also advise that some
deference be given to the agency’s general policy or practice in granting
waivers under § 208(b)(1). Accordingly, we are not prepared to reject all
consideration of factors that do not reflect directly the statutory standard. We
must urge, however, that non-statutory factors be used with caution and that the
weight given to them be analyzed in light of the fact that they are not directly
articulated in the statutory standard.
Numerous other nonstatutory factors have been suggested for use in this
case. We think that many of these factors, especially when taken in their
combination, could confuse rather than clarify the inquiry. For example, the
importance of the advisory committee to the government’s national security
interests is a factor that can be used convincingly either to justify or deny a
waiver.3 The same can be said of the temporary, short-term nature of the
Commission’s work. It also can be counterproductive, in our view, to focus on
the reputation for personal integrity of the employee. The integrity factor is
extremely subjective. As we see it, § 208 was enacted, in large part, to eliminate such subjective judgments from the disqualification process. Furthermore,
we fear that a heavy or frequent reliance upon an official judgment of the
employee’s personal integrity will detract from the public acceptance of the
waiver process, as well as make it more difficult to deny waivers because of the
possible negative implication o f a denial with respect to the integrity of the
employee. Accordingly, we must counsel against a reliance upon a subjective,
personal evaluation of an individual’s reputation for integrity in considering
the propriety of § 208(b)(1) waivers.
In the end, waiver decisions are committed to the judgment of the appointing
official. Although the statutory standard should guide the exercise of that
discretion, Congress has clearly left that ultimate decision in the hands of the
appointing official. It is the responsibility of that official to exercise his
considerable discretion soundly and in good faith, after a careful and thorough
2 In this case, public disclosure o f the p otential m em ber’s contractual interest would help to elim inate many
o f the potential adverse effects o f the interest.
3 In ad dition, it should be noted that a “n ational interest" factor was suggested to Congress as a basis for
gran tin g w aivers w hen § 208 was enacted, but such a test was never adopted. See C onflict o f Interest
H earings on H.R. 8140 B efore th e Senate J u d ic ia ry Comm., 87th Cong., 2d Sess. 46 (1962) (testim ony of
R osw ell Perkins).
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consideration of all of the pertinent facts. We are not in a position to advise you
about the pertinent facts or about the relative weight that should be assigned to
the various factors discussed above. We hope this opinion will assist the
decision-maker in his task, but we do not intend for it to imply any judgment on
our part concerning the proper direction of that decision.
The Office of Government Ethics has reviewed this opinion and has advised
us that it agrees with the conclusions set forth above.
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Assistant Attorney General
Office o f Legal Counsel
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Authorization for Publication and Advice
on Copyright Protection for a Manuscript
Prepared by a Department of Justice Employee
The key inquiry in determ ining the application o f 28 C.F.R. § 45.73512, which governs publication o f a m anuscript by a Department of Justice employee, is whether the m anuscript was
prepared as a part or the employee’s official duties, is devoted substantially to the responsibilities and operations o f the Departm ent, or is otherw ise dependent on information obtained
as a result o f governm ent employment.
The m anuscript at issue, which was prepared by an em ployee of the Bureau of Prisons, is
sufficiently related to the employee’s official duties as to prohibit remuneration for publication under 28 C.F.R. § 45.735-12(a). The Deputy Attorney General may authorize publication w ithout rem uneration under 28 C.F.R. § 45.7 3 5 -1 2(c) if it is determined that publication
is in the public interest.
A lthough a decision on whether the m anuscript in question may be copyrighted can only be made
by the R egister o f Copyrights, it appears doubtful that the Register would grant copyright
protection. The m anuscript would probably be viewed as a “work of the United States
G overnm ent,” because the work w as prepared by a government em ployee as part of his
official duties. Such works may not be copyrighted under the Copyright Act, 17 U.S.C. § 105.
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This responds to your request for our advice regarding authorization for
publication and copyright protection of a manuscript setting forth the results of
a study on aggression in federal prisons prepared by Mr. A, an employee of the
Bureau of Prisons. As we understand the facts surrounding the preparation of
this manuscript, we believe that authorization for publication, without a fee,
should be granted based on the recommendation by the Director of the Bureau
that publication of the study is in the public interest. The copyright issue raises
more difficult questions, because a substantial portion of the manuscript was
prepared by Government employees during the course of their official duties.
Based on the limited facts presented to us, we doubt whether Mr. A’s manuscript may be copyrighted, but ultimately that determination must be made by
the Register of Copyrights at the Library of Congress.
I. Facts
The manuscript which Mr. A seeks to publish and copyright records the
results of a study, developed and analyzed primarily by three Bureau of Prisons
16

employees over a period of several years. The study was initiated in response to
a perceived need within the Bureau for a better understanding of, and greater
insight into, an identified aspect of inmate behavior in the Federal Prison
System. The manuscript runs approximately 400 pages in length, and includes
extensive tables, models, graphs, and sample questionnaires, as well as narrative analyses and a twelve-page Executive Summary of the longer manuscript
prepared for a 1980 Warden’s Conference. The introduction to the manuscript
sets forth the goals of the Federal Prison System Project, under which the data
was gathered and analyzed, as “providing useful information to administrators”
and “producing data that will interest students of the Criminal Justice System.”
This perception was stimulated by, inter alia, a 1976 study of assaults at the
Lewisberg Penitentiary, which showed that 5 out of 8 homicides occurring
within the 26-month period studied were related to a particular aspect of
inmate behavior, and a 1977 finding that such behavior is the primary motive
for prison homicides and leads to other especially violent acts. Mr. A stated that
because of the increasingly apparent lack of, and need for, comparative information regarding these findings, the Federal Prison System’s Office of Research recommended the establishment of a national project to establish rates
of this behavior.
The study was conducted and the manuscript prepared over a period of
approximately two years by Mr. A and his co-author, Mr. B, another employee
at the Bureau. Both Mr. A and Mr. B prepared approximately one half of the
manuscript during the course of their official duties at the Bureau and the
remaining half on their own time. The authors were assisted in large part by Mr.
C, a Bureau of Prisons employee, who made significant contributions to the
development of survey instruments and computer data files and also performed
archival data analyses to demonstrate sample representativeness for the study.
Mr. C’s contributions were all made during the course of his official duties. In
addition to the three primary contributors, the project received support services
from many other people, both Government and non-Govemment employees.1
As far as we have been able to determine, the study was funded from the
Bureau of Prisons general operating budget, and was supported in large measure
by the Bureau’s staff in the course of their official duties.
II. Publication
Publication of Mr. A’s manuscript is governed by 28 C.F.R. § 45.73512.
Subsection (a) of this provision prohibits Department employees from accepting fees from outside sources for publications that were prepared as “a part of
the official duties of the employee.”2 Subsection (b) prohibits receipt of
1 For exam ple, we understand that the person who interview ed the inmates for the study was hired from
outside the Governm ent and paid with Bureau o f Prisons funds for his services.
2 28 C.F.R. § 4 5.735-12(a) provides:
(a) No em ployee shall accept a fee from an outside source on account o f a public appearance,
speech, lecture, o r publication if the public appearance or the preparation o f the speech, lecture,
o r publication was a part o f the official duties o f the employee.
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compensation or anything of monetary value for . . . writing . . .
the subject matter of which is devoted substantially to the responsibilities, programs or operations of the Department, or
which draws substantially on official data or ideas which have
not become part of the body of public information.
Subsection (c) prohibits Department employees from engaging in writing
whether with or without compensation . . . that is dependent on
information obtained as a result o f . . . Government employment
except when that information has been made available to the
general public or when the Deputy Attorney General gives
written authorization for the use of nonpublic information on the
basis that the use is in the public interest.
The key inquiry in determining the applicability of the prohibitions contained
in these provisions to Mr. A’s manuscript is whether the manuscript was
prepared as a part of Mr. A’s official duties at the Bureau of Prisons, is devoted
substantially to the responsibilities and operations of the Department, or is
otherwise dependent on information obtained as a result of his Government
employment.3
The Department generally has interpreted the prohibitions contained in
§ 45.735-12 rigorously to preclude any substantial potential for conflicts of
interest and the resulting impairment of public confidence in the performance
of its federal law enforcement duties. Notwithstanding Mr. A’s intention to
publish the manuscript without compensation, we believe it is clear that Mr.
A’s manuscript is within the category of documents to which the provisions
contained in § 45.73512 apply. The factors which lead us to this conclusion
are: (1) the manuscript is styled as a Final Report to the Director; (2) the subject
matter of the study is devoted substantially to work carried on by the Bureau of
Prisons’ Office of Research; (3) the study upon which the manuscript is based
was developed and executed largely on “on duty” time by Department employees; and (4) the study was prepared in response to an official request of the
Director of the Bureau of Prisons, although it seems clear that the Director did
not request a report of the detail and magnitude of that prepared by Mr. A.4
Accordingly, we believe that the manuscript is sufficiently related to Mr. A’s
official duties at the Bureau of Prisons as to prohibit his remuneration for its
publication. The question of whether publication of the manuscript should be
permitted at all is a question of judgment which we believe can best be
3 A secondary inquiry is w hether the data contained in Mr. A ’s study has “become part o f the body o f public
info rm atio n .” If the inform ation already has b een made available to the general public, w ithout regard to the
question o f com pensation, subsection (c) d o es not require the w ritten authorization o f the Deputy A ttorney
G eneral fo r publication. If the preparation o f th e work w as a part o f the official duties o f em ployees or if the
subject m atter o f the w ork is “devoted substantially” to the responsibilities or operations o f the Department,
how ever, subsections (a) and (b) preclude receip t o f com pensation from outside sources, even if the Deputy
A ttorney G eneral has authorized publication o r the inform ation has otherw ise been made public.
4 In fact, M r. A prepared a preliminary thirteen-page Executive Sum m ary for the Director which outlined
the tentative results o f the study and projected future areas o f inquiry.
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exercised by the Bureau of Prisons. Even assuming the information contained
in the study is not public information at this time, we see no reason why the
Deputy Attorney General should deny the authorization required by subsection
(c) for publication if the Director of the Bureau has, by his request for authorization on Mr. A’s behalf, indicated his interest in publication of the study’s
results. Absent a concern elsewhere in the Department that such official data be
kept confidential, we would defer to the judgment of the Division or Office
which developed the data that its publication will not harm the Government’s
activities.
III. Copyright Protection
The determination whether Mr. A’s manuscript may receive copyright protection turns on whether the manuscript properly may be described as a “work
of the United States Government.” Section 105 of the Copyright Act, 17 U.S.C.
§ 105, prohibits the granting of copyright protection to “any work of the United
States Government,” defined in § 101 as “a work prepared by an officer or
employee of the United States Government as part of that person’s official
duties.” Thus, all work of the United States Government is intended to be in the
public domain. The Historical Notes to § 105 explain that “under this definition, a Government official or employee would not be prevented from securing
copyright in a work written at that person’s own volition and outside his or her
duties, even though the subject matter involves the Government work or
professional field of the official or employee.”5
5 See H.R. Rep. No. 1476, 94th Cong , 2d Sess 58 (1976). The Notes go on to address:
[t]he more difficult and far-reaching problem w hether the definition should be broadened to
prohibit copyright in w orks prepared under U.S. G overnm ent contract or grant As the bill is
w ritten, the G overnm ent agency concerned could determ ine in each case w hether to allow an
independent contractor o r grantee, to secure copyright in works prepared in whole or in part w ith
the use o f G overnm ent funds. The argum ent that has been made against allow ing copyright in
this situation is that the public should not be required to pay a “double subsidy," and that it is
inconsistent to prohibit copyright in works by G overnm ent em ployees while perm itting private
copyrights in a grow ing body o f works created by persons who are paid with G overnm ent funds.
Those arguing in favor o f potential copyright protection have stressed the im portance o f copyright as an incentive to creation and dissem ination in this situation, and the basically different
policy considerations applicable to works written by G overnm ent em ployees and those applicable to w orks prepared by private organizations with the use o f Federal funds.
The bill deliberately avoids making any sort o f outright, unqualified prohibition against
copyright in works prepared under G overnm ent contract or grant T here may well be cases w here
it would be in the public interest to deny copyright in the w ritings generated by G overnm ent
research contracts and the like; it can be assum ed that, where a G overnm ent agency com m issions
a work for its own use m erely as an alternative to having one o f its own em ployees prepare the
work, the right to secure a private copyright w ould be w ithheld However, there are alm ost
certainly many other cases where the denial o f copyright protection would be unfair or w ould
ham per the production and publication o f im portant works. W here, under the particular circum stances, Congress o r the agency involved finds that the need to have a work freely available
outw eighs the need o f the private author to secure copyright, the problem can be dealt with by
specific legislation, agency regulations, o r contractual restrictions
Id. at 59 See generally Schnapper v. Foley, 667 F.2d 102 (D.C. Cir. 1981), cert denied, 455 U.S. 948 (1982). This
provision would not apply to Mr. A ’s circumstances because he is a Government employee, not a contractor.
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Using these guidelines, we believe that Mr. A’s manuscript falls within the
parameters of a “work of the United States Government” and therefore is not
entitled to copyright protection. Although the magnitude of the manuscript is
arguably a reflection of Mr. A’s personal estimation of the significance of the
study for the Federal Prison System, some portion of which undoubtedly was
prepared during off-duty hours, the facts that the study was initiated in response to an official request or recommendation from within the Bureau of
Prisons’ Office of Research, the analytical tools used in the study were developed and implemented substantially by Bureau employees during on duty
hours, and the study was presented as a “Final Report to the Director” setting
forth the results of the Federal Prison System’s study are, in our judgment,
sufficient to render the manuscript an “official” document for the purposes of
the Copyright Act. Thus, even though the study may have far exceeded the
scope of the official request for such data — indeed, it is precisely because the
work is so substantial that a significant risk of pirating exists — to permit the
author(s) to claim copyright protection for work which was substantially
supported and funded by the federal government through the work of its
employees would significantly undermine the statutory scheme and legislative
intent of § 105.
Judicial interpretations of § 105, and its predecessor provisions in the 1909
Copyright Act, support this conclusion.6 In Public Affairs Associates, Inc. v.
Rickover, 268 F. Supp. 444 (D.D.C. 1967), the court held that two speeches
prepared and delivered by Vice Admiral Rickover on his own private time
could properly be the subject of copyright protection, even though the subject
of one of the speeches related to the Vice Admiral’s official duties as an
employee of the United States Navy and the Atomic Energy Commission. The
court found significant the following facts: (1) neither Admiral Rickover nor
his Government employers believed that the speeches fell within Rickover’s
official duties, nor was there any evidence that he was directed to make the
speeches by his superiors; (2) delivery of the speeches was precipitated by
invitations extended directly to Rickover in his private capacity by two private
organizations; (3) the speeches were drafted in Rickover’s home, and were
delivered on his own time; and (4) the speech the subject matter of which
related to Rickover’s official duties
was a non-technical address to a non-technical audience. The
speech was subjective in nature and was not consistent with
Atomic Energy Commission policy . . . . All information concerning Shippingport [Power Station] was unclassified. Prior to
the speech there had been full dissemination of the technical
information derived from Shippingport by the Technical Information Division of the Atomic Energy Commission.
Id. at 453. In short, the only connection the court found between Admiral
6 See 17 U .S.C . § 8 (1970), which provided in pertinent part that “ [n]o copyright shall s u b s is t. .
p u b licatio n o f the U nited States G overnm ent/’
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in any

Rickover’s speeches and the United States Government was in the “purely
mechanical operations” of his administrative assistant, who “typ[ed] a final
draft for duplication . . . on Naval facilities.” This connection was held to be
insufficient to render the speeches “works of the United States Government.”
Id. at 449.
Earlier consideration of the 1909 Act’s provision excepting works of the
United States Government from copyright protection is found in United States
v. First Trust Company o f Saint Paul, 251 F.2d 686 (8th Cir. 1958). There the
court examined the rough notes prepared by Captain Clark during the Lewis
and Clark Expedition in 1803-04. Based upon the fact that the materials
contained, in addition to data that President Jefferson requested the Expedition
to gather in its official record, “a great many personal and private notations,
including information about the receipt of newspapers or letters, details of
personal illnesses, social engagements, and other such items as might not be
expected to be found in notes of an official character or in an official record,”
the court affirmed the district court’s conclusion “that the notes were the
private and personal writings of Captain Clark, unofficial in character and
therefore not the work of a Government representative engaged in the performance of his official duties.” Id. at 690.
Judgments about copyright protection rest ultimately with the Register of
Copyrights. This Office therefore is necessarily tentative in making such
judgments, particularly when we do not have at our disposal all facts relevant to
the determination. Accordingly, we recommend that you advise Mr. A to seek
further guidance on this matter from the Copyright Office directly.
Th
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Applicability of the Antideficiency Act Apportionment
Requirements to the Nonadministrative Funds of the
Federal Savings and Loan Insurance Corporation
The plain language and legislative history of the apportionment requirements in the Antideficiency
Act, 31 U.S.C. §§ 1511-1519, m ake clear that Congress intended all funds, including
nonadm inistrative funds, of governm ent corporations such as the FSLIC to be subject to
apportionm ent.
The provision in 12 U.S.C. § 1725(c)(5) that the FSLIC shall determine its necessary expenditures “w ithout regard to the provisions o f any other law governing the expenditures of public
funds,” does not specifically exem pt FSLIC funds from the apportionment requirements of
the A ntideficiency Act.
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Your opinion request raises the issue whether the nonadministrative funds of
the Federal Savings and Loan Insurance Corporation (FSLIC) are subject to the
apportionment requirements of the Antideficiency Act, as recently amended.
31 U.S.C. §§ 1511-1519 (1982). Notwithstanding a General Accounting Office (GAO) opinion that concluded that the Antideficiency Act applies to such
FSLIC funds, 43 Comp. Gen. 759 (1964), the Federal Home Loan Bank Board
(FHLBB) apparently asserts that the Office of Management and Budget (OMB)
has no authority to apportion nonadministrative funds of the FSLIC.1 Based
upon our independent examination of the language and legislative history of
the Antideficiency Act, we conclude that Congress intended the apportionment
requirements of the Antideficiency Act to apply to the nonadministrative funds
of wholly or partly owned government corporations such as the FSLIC.
I. Background
A. The FSLIC and its Organic Statute
The National Housing Act, Act of July 27, 1934, ch. 847, Title IV, 48 Stat.
1256, (codified as amended at 12 U.S.C. §§ 1725 et seq.), created the FSLIC to
1 In the 1982 co dification, the word “P resident” is substituted for “ D irector o f the O ffice o f M anagement
and B udget,” “O ffice o f M anagement and B udget,” and “D irector,” because §§101 and 102(a) o f Reorganization Plan No. 2 o f 1970, 84 Stat. 2085, designated the Bureau of the Budget as the O ffice o f M anagement
and B udget and transferred all functions o f the Bureau to the President. See H.R. Rep. No. 651, 97th Cong.,
2d Sess. 75 (1982).
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insure the accounts of certain eligible institutions, particularly federal savings
and loan associations.2 12 U.S.C. § 1725(a). Congress intended the insurance
of accounts in such savings and loan associations to protect the small savers in
these institutions and to encourage a flow of money into the institutions,
thereby providing more adequate capital for the long-term financing of homes.
See 79 Cong. Rec. 5430 (1935) (remarks of Sen. Buckley). FSLIC funds are
derived from assessments imposed by the FSLIC on the institutions it insures.
The FSLIC prescribes a premium for insurance equal to a specified percentage
of the total amount of all accounts of insured members of the institution. 12
U.S.C. § 1727(b)(1). It may also assess additional premiums for insurance to
cover any FSLIC losses and expenses. Id. § 1727(c). In turn, each institution
insured by the FSLIC is entitled to insurance up to the full withdrawal or
repurchasable value of the accounts of its members and investors holding
shares, investment certificates, or deposits, except that no member or investor,
with certain exceptions, shall be insured for an aggregate amount in excess of
$100,000. Id. § 1728(a).
In the event of a default by an insured institution, the FSLIC must make
payment of each surrendered insured account in that institution either by cash
or provision of an equivalent, transferred account in another insured institution.
12 U.S.C. § 1728(b). However, in order to prevent a default in an insured
institution, the FSLIC is authorized, in its discretion, to make loans or contributions to, or to purchase the assets of, an insured institution. Id. § 1729(f)(1).
Further, whenever an insured institution is in danger of default, the FSLIC may
purchase assets, assume liabilities, or make loans or. guarantees to facilitate a
merger or consolidation of the endangered institution with another insured
institution. Id. § 1729(f)(2).
The National Housing Act also provides that the FSLIC “shall determine its
necessary expenditures under this chapter and the manner in which the same
shall be incurred, allowed, and paid, without regard to the provisions of any
other law governing the expenditures of public funds.” 12 U.S.C. § 1725(c)(5).3
The FHLBB primarily bases its argument that FSLIC nonadministrative funds
are not subject to apportionment requirements on this provision in the FSLIC
enabling statute. At the outset, we note only that the term “necessary expenditures” in § 1725(c)(5) makes no between administrative and nonadministrative
expenses.
B. The Antideficiency Act
In 1870, Congress enacted a statutory prohibition against Executive departments or agencies incurring obligations in excess of appropriations or involv2 T he FSLIC is required to insure the accounts o f all Federal savings and loan associations and Federal
mutual savings banks. It may insure the accounts o f building and loan, savings and loan, and hom estead
associations and cooperative banks organized and operated according to the laws of the State, D istrict,
Territory, o r possession in which they are chartered o r organized. 12 U S.C. § 1726(a).
3 This provision was added to Title IV o f the National Housing Act by § 22 o f the Act o f M ay 28, 1935, 49
Stat. 298 (1 9 3 5 ).
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ing the United States in any contract or obligation for the payment of money in
excess of appropriations unless authorized by law. See Act of July 12, 1870, 16
Stat. 230, 251. Since then, Congress has amended this statutory prohibition,
referred to as the Antideficiency Act, seven times.4 While reenacting the
original prohibition against incurring obligations in excess of appropriations in
substantially the same language, Congress attempted, with each amendment, to
prohibit deficiency spending more effectively by requiring with increasing
stringency that agencies apportion their spending throughout the fiscal year.
The apportionment requirement first appeared when the Antideficiency Act
was amended in 1905. See Act of Mar. 3, 1905, ch. 1484, § 4, 33 Stat. 1257.
From 1905 to 1950, Congress authorized the heads of agencies to waive
apportionments administratively in the event of an “extraordinary emergency.”5
Currently, an executive agency head may request, but only the President (or an
official having administrative control of an appropriation available to the
legislative or judicial branch) may make, an apportionment that would indicate
a necessity for a deficiency or supplemental appropriation because of an
emergency expenditure. 31 U.S.C. § 1515(b) (1982).
Moreover, in amending the Antideficiency Act, Congress brought increasing
types and kinds of appropriations within the scope of the Act: no year (indefinite) appropriations as well as annual (definite) appropriations; corporate funds
(which may come from receipts, assessments, user fees) as well as the customary fiscal year appropriations that Congress makes permitting agencies to make
payments out of Treasury monies. Compare R.S. § 3679, 31 U.S.C. §665
(1946) with 31 U.S.C. §.1511 (1982).6 As recently codified and enacted, the
Antideficiency Act provides that:
(a) (1) An officer or employee of the United States Government
or of the District o f Columbia government may not
(A) make or authorize an expenditure or obligation exceeding an amount available in an appropriation or fund for
the expenditure or obligation; or
(B) involve either government in a contract or obligation for
the payment of money before an appropriation is made
unless authorized by law.

4 A ct o f M ar. 3, 1905, ch. 1484, § 4, 33 S tat. 1257; A ct o f Feb. 27, 1906, ch. 510, § 3, 34 Stat. 48; Act of
Sept. 6, 1950, ch. 896, § 1211, 64 Stat. 765; Pub. L. No. 8 5 -1 7 0 , § 1401, 71 Stat. 440 (1957), Pub. L No.
93198, § 4 2 1 , 87 Stat. 789 (1973); Pub. L. N o. 93 -3 4 4 , § 1002, 88 Stat. 332 (1974); Pub. L. No. 93-618,
§ 175(a)(2), 88 Stat. 2011 (1975).
5 Prior to 1950, apportionm ents could be w aived o r m odified by an executive departm ent head “upon the
happening o f som e extraordinary emergency o r unusual circum stance which could not be anticipated at the
tim e o f m aking such apportionm ent." R.S. § 3679; Act o f M ar. 3, 1905, ch. 1484, § 4, 33 Stat. 1257; Act of
Feb. 27, 1906, ch. 510, § 3, 34 Stat. 48.
A s o f 1933, how ever, § 16 o f Executive O rder No. 6166 (June 10, 1933) transferred the functions of
“m aking, w aiving, and m odifying apportionments o f appropriations" to the D irector o f the Bureau o f the
Budget.
6 See also 96 C ong. Rec. 6 7 2 5 -3 1 , 6835-37 (1950) (legislative debate).
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31 U.S.C. § 1341(a)(1). Further,
(a) Except as provided in this subchapter, an appropriation
available for obligation for a definite period shall be apportioned to prevent obligation or expenditure at a rate that would
indicate a necessity for a deficiency or supplemental appropriation for the period. An appropriation for an indefinite period and
authority to make obligations by contract before appropriations
shall be apportioned to achieve the most effective and economical use. An apportionment may be reapportioned under this
section.
Id. § 1512(a).
C. The Present Dispute
As we understand the facts, the FHLBB recently took action to avert the
failures of three financially troubled savings and loan associations by effecting
an FSLIC-assisted merger. See 12 U.S.C. § 1729(f)(2). This action caused the
FSLIC, which operates under the direction of the FHLBB, see 12 U.S.C.
§ 1725(a), to exceed by $2.8 million the amount OMB had apportioned to
provide for the “Purchase of Income Capital Certificates,” a fund line item.
Under the Antideficiency Act, if an officer or employee of an executive agency
authorizes an expenditure exceeding an apportionment, the head of the executive agency must report immediately to the President and Congress all relevant
facts and a statement of actions taken. 31 U.S.C. § 1517(b). Because the
General Counsel of the FHLBB believes that FSLIC nonadministrative expenses are not subject to apportionment under the Antideficiency Act, however, the FHLBB informed OMB that no report of the transaction would be
submitted.7 To avoid recurring disagreements regarding the potential
overobligation of FSLIC funds, OMB then requested this Office to determine
whether OMB, on behalf of the President, has authority to apportion FSLIC
nonadministrative funds pursuant to the Antideficiency Act.
II. Analysis
We are confronted with conflicting statutory provisions and our task is to
determine how Congress intended these facially inconsistent statutes to function. The FSLIC’s organic statute states that the FSLIC shall determine how its
7 We attem pt no definitive categorization o f adm inistrative and nonadm inistrative expenses. The FHLBB
roughly defines adm inistrative expenses as those expenses for which estim ates are subm itted to support an
annual appropriation for the FSLIC pursuant to the G overnm ent Corporation Control A ct, Act o f Dec. 6,
1945, ch. 557, § 2, 59 Stat. 597 (codified as am ended at 31 U .S.C. §§ 9101, 9104). The FSLIC believes
adm inistrative expenses exclude "interest paid, depreciation, properly capitalized expenditures, expenses in
connection w ith liquidation o f insured in s titu tio n s ,. . . liquidations, paym ent o f insurance, and action for or
tow ard the avoidance, term ination, o r m inim izing o f losses in the case o f insured institutions, legal fees and
expenses.”
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necessary expenses are to be incurred, allowed and paid, “without regard to the
provisions of any other law governing the expenditures of public funds.” 12
U.S.C. § 1725(c)(5). The Antideficiency Act with equal clarity provides that
the President and OMB are to exercise apportionment authority over all appropriations or funds available to the Executive Branch, regardless of whether the
funds are available for obligations for a definite or indefinite period. See 31
U.S.C. §§ 1511-1513. We proceed first to examine the provision exempting
the FSLIC from the application of other fiscal statutes and then to analyze the
pertinent Antideficiency Act amendments enacted in 1950. We conclude that
these specifically crafted, later-enacted amendments were intended to supersede, to the extent any inconsistencies exist, the earlier, generally worded
FSLIC exempting provision.
A. FSLIC Exemption from Government Control Over Its Funds
In 1935, one year after the FSLIC was established under the National
Housing Act, Congress revisited and amended the Federal Home Loan Bank
Act, the Home Owners’ Loan Act of 1933 and the National Housing Act in
order to provide additional home mortgage relief. See S. Rep. No. 438, 74th
Cong., 1st Sess. 1 (1935); 79 Cong. Rec. 7851-55 (1935) (House Conference
Report). With respect to the FSLIC, Congress primarily intended the statutory
amendments to reduce the cost of insurance of the accounts of savers and
investors in savings and loan associations, thus encouraging the use of such
insurance and stimulating the confidence of the public in home financing
institutions. See S. Rep. No. 438, 74th Cong., 1st Sess. 2 (1935). Congress at
this time also added § 1725(c)(5), which authorizes the FSLIC to determine its
necessary expenditures and the manner in which they shall be incurred and paid
“without regard to the provisions of any other law governing the expenditure of
public funds.” See Act of May 28, 1935, ch. 150, § 22, 49 Stat. 298. Although
many of the 1935 amendments were hotly debated, the legislative history
pertinent to the amendment of 12 U.S.C. § 1725(c)(5) is sparse.8
Initially, when H.R. 6021, which as amended became the 1935 Act, was
reported to the full House, it contained a section that gave the FSLIC free use of
the United States mails and the right to determine its expenditures and assessments “without use of the usual appropriation and routine.” 79 Cong. Rec.
3154 (1935) (remarks of Rep. Hancock) (describing § 16 of proposed bill). As
then explained, “this is necessary as this Corporation collects insurance premiums and must be in position to pay losses and other expenses, which cannot be
budgeted or anticipated in advance.” Id. In the course of the House debate,
however, the portion of this proposed section exempting the FSLIC from any
legal limitations on the expenditure of public funds was deleted. Representative Williams offered the following explanation for his amendment to strike:
“It simply places the accounts of the FSLIC, in accordance with the Executive
Order of the President, as I understand it on exactly the same basis as all other
8 See 79 C ong. Rec. 3 1 2 1 -3 6 , 3137-68, 3 2 3 9 -7 3 , 3 2 8 9 -316, 347080, 5418-46, 5489-507 (1935).
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corporations, namely, that they shall submit their expenditure accounts to the
General Accounting Office for audit.” 79 Cong. Rec. 3308 (1935) (remarks of
Rep. Williams).9
When the Senate Committee on Banking and Currency reported H.R. 6021
with amendments to the full Senate, the provision authorizing the FSLIC to
determine its necessary expenditures “without regard to the provisions of any
other law governing the expenditure of public funds” reappeared. See 79 Cong.
Rec. 5420 (1935) (remarks of Sen. Buckley). No explanation of the provision
was offered, however, see id. at 5420-21 (1935) (remarks of Sen. Buckley),
and the Senate Report is noticeably silent with respect to the congressional
intent regarding this provision. See S. Rep. No. 438, 74th Cong., 1st Sess. 5
(1935). We are reluctant to attribute any specific intent to Congress in the face
of such unilluminating evidence. See County o f Washington v. Gunther, 452
U.S. 161, 172 & n.12, 176 (1981). The Senate amendment may have reflected
the same concern expressed earlier in the House: the difficulty of controlling
unanticipated expenses in advance. More probably, the absence of any debate
or explanation suggests that Congress regarded the provision as more of a
customary, general exemption for corporations than a critical statutory protection specifically designed for the FSLIC’s peculiar needs.10 At that time, after
all, the Government Corporation Control Act, Act of Dec. 6, 1945, ch. 557, 59
Stat. 597 (codified at 31 U.S.C. §§ 9101 et seq.), was not yet in existence and,
as will be explained below, the Antideficiency Act did not apply to the
indefinite or revolving funds of government corporations. See Oliphani v.
Suquamish Indian Tribe, 435 U.S 191,206 (1978) (legislation and treaties to be
read in light of common notions of the day and the assumptions of those who
drafted them).
B. The Antideficiency Act Provisions
1. Statutory Language
The Antideficiency Act provisions, previously set forth at 31 U.S.C. § 665
(1976), were recently revised, codified and enacted without substantive change.
See Pub. L. No. 97-258, 96 Stat. 877, 923-24, 92832 (1982) (codified at 31
9 See Exec. O rder No. 7126 (Aug. 5, 1935)
10 Enabling statutes for other corporations often have com parable provisions. For exam ple, the Saint
Law rence Seaway Corporation has statutory authority to “determ ine the character o f and the necessity for its
obligations and expenditures, and the m anner in which they shall be incurred, allowed and paid,, subject to
provisions o f law specifically applicable to Governm ent corporations.” 33 U.S.C. § 984(a)(9). The C om ptroller G eneral somewhat ambiguously has held that funds available to the Corporation which are derived from
user fees are appropriated funds (and therefore presum ably subject to the A ntideficiency A ct), but that the
C orporation is not subject to all restrictions governing the use o f appropriated funds by noncorporate federal
entities. W hile failing to draw a line betw een the areas in which C ongress had and had not retained control o f
corporation expenditures, the C om ptroller General suggested that the corporation would be exem pt at least
from statutory restrictions on the expenditure o f appropriated funds for the lodging and feeding o f
nongovernm ent em ployees at conventions. See 31 U.S.C. § 1345 (excepting agencies from travel expenses
prohibition); Comp. Gen. Op. B-193573 (Dec. 19, 1979) (unpublished opinion).

27

U.S.C. §§ 1341-1342, 1511-1519); H.R. Rep. No. 651,97th Cong., 2d Sess. 1,
3 (1982) (“bill makes no substantive change in law”). The apportionment
requirements, 31 U.S.C. §§ 1511-1519, apply to all appropriations which fall
within the following broad definition: (1) appropriated amounts; (2) funds; and
(3) authority to make obligations by contract before appropriations. Id. § 1511(a).
The statutory apportionment requirements do not apply to three narrow categories: (1) funds for price support and surplus removal of agricultural commodities, including funds (under 7 U.S.C. § 612c) to encourage exportation and
domestic consumption of agricultural products; (2) corporations getting amounts
to make loans (except paid in capital amounts) without legal liability on the
part of the United States Government; and (3) the Senate, the House of
Representatives, a committee of Congress, or an officer or employee of either
House. See 31 U.S.C. § 1511(b).
For several reasons, the statute on its face indicates that FSLIC funds fall
within the scope of the apportionment requirements. Prior to 1950, the
Antideficiency Act did not subject indefinite or permanent appropriations,
which included the nonadministrative funds of government corporations, to
apportionment. Rather,
all appropriations made for contingent expenses or other general
purposes, except appropriations made in fulfillment o f contract
obligations expressly authorized by law, or fo r objects required
or authorized by law without reference to the amounts annually
appropriated therefor, shall, on or before the beginning of each
fiscal year, be so apportioned by monthly or other allotments as
to prevent expenditures in one portion of the year which may
necessitate deficiency or additional appropriations to complete
the service of the fiscal year for which said appropriations are
made. . . .
R.S. § 3679 (codified as amended at 31 U.S.C. § 665 (1946)) (emphasis added).
The 1950 amendments considerably expanded the types of funds subject to
apportionment so as to provide:
Except as otherwise provided in this section, all appropriations or funds available for obligation for a definite period of
time shall be so apportioned as to prevent obligation or expenditure thereof in a manner which would indicate a necessity for
deficiency or supplemental appropriations for such period; and
all appropriations or funds not limited to a definite period o f
time, and all authorizations to create obligations by contract in
advance of appropriations, shall be so apportioned as to achieve
the most effective and economical use thereof.
Act of Sept. 6, 1950, ch. 896, 64 Stat. 765 (codified at 31 U.S.C. § 665(c)(1)
(1976)) (emphasis added). Apportionment no longer was limited to Congress’
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annual appropriations; instead, all appropriations or funds were to be apportioned. Congress further indicated that the agency appropriations requiring
apportionment were to include FSLIC funds by specifying that
When used in this section, the term ‘agency’ means any executive department, agency, commission, authority, administration,
board, or other independent establishment in the executive branch
of the Government, including any corporation wholly or partly
owned by the United States which is an instrumentality o f the
United States. .. .
31 U.S.C. § 665(d)(2) (1976) (emphasis added).11 If these 1950 statutory
changes meant anything, they were clearly intended to bring funds other than
annual appropriations, such as the FSLIC funds from assessments (regardless
of whether they are defined as revolving or trust funds) within the scope of the
apportionment requirements.12 Importantly, these 1950 amendments, with only
minor subsequent changes, provide the substance for the 1982 codification and
enactment.
Another 1950 statutory change, which permitted designated officers to exempt certain trust funds, working funds, working capital funds and revolving
funds from apportionment, further supports the position that such funds are
subject, as a general rule, to the Antideficiency Act apportionment provisions.
31 U.S.C. § 665(f) (1976).13 Were trust funds and revolving funds not included
11 O ne superficial difference betw een the 1982 enactm ent o f Title 3) and the earlier codification is the
deletion o f this definition o f agency In its place, the general definitions included in T itle 31 provide that
agency “m eans a departm ent, agency, or instrum entality o f the U nited States G overnm ent," 31 U S C. § 101
(1982), and executive agency “means a departm ent, agency, or instrum entality in the executive branch o f the
U nited States G overnm ent.'’ Id. § 102. The apportionm ent requirem ents are exercised (1) by officials having
control o f appropriations available to the legislative branch, the judicial branch, the U nited States International Trade C om m ission, or the District o f C olum bia governm ent, or (2) by the President if an executive
agency is involved. Because the FSLIC does not belong to the legislative or judicial branches it must be an
executive agency for purposes o f 31 U.S C. § 1513 (1982), even though the definition of executive agency no
longer specifically includes wholly ow ned governm ent corporations, as the earlier version did. Cf. 31 U .S.C.
§ 665(d)(2) (1976). Clearly, C ongress intended governm ent corporations to be covered by the Act, because
the Act contains a provision that such corporations which make loans without legal liability on the part o f the
U nited States are specifically exem pted. See 31 U.S.C. § 1511(b)(2) (1982)
12 Although the FSLIC refers to its nonadm inistrative funds as “ trust revolving funds” and OMB defines
such funds as “public enterprise revolving funds," resolution o f this disagreem ent is not necessary for
disposition o f the issue we are addressing.
13 A fter the 1950 am endm ents, 31 U.S.C. § 665(f)(1) read:
The officers designated in subsection (d) o f this section to make apportionm ents and reapportionm ents may exem pt from apportionm ents trust funds and w orking funds expenditures from
w hich have [sic] no significant effect on the financial operations o f the G overnm ent, working
capital and revolving funds established for intragovem m ental operations, receipts from industrial and pow er operations available under law . .
A s codified and enacted in 1982, the equivalent provision, 31 U.S.C. § 1516, states:
An official designated in section 1513 o f this title to make apportionm ents may exem pt from
apportionm ent
(1) a trust fund o r w orking fund if an expenditure from the fund has no significant effect on
the financial operations o f the United States Governm ent;
(2) a working capital fund or a revolving fund established for intragovem m ental operations;
[or]
(3) receipts from industrial and pow er operations available under la w ; . . . .
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initially within the scope of the Act, it would not be necessary to make special
provision for their exemption.
Finally, the FSLIC does not fit within any of the narrowly defined exceptions, specified in 1950 and preserved unchanged in the 1982 codification,
from the Antideficiency Act’s coverage. Compare Act of Sept. 6,1950,64 Stat.
765 (codified at 31 U.S.C. § 665(d)(2) (1976)) with 31 U.S.C. § 1511(b)
(1982). Unlike Federal Home Loan Banks, which fall within the definition of
excepted corporations because they obtain funds for making loans without
legal liability on the part of the United States, see 31 U.S.C. § 1511(b)(2), the
FSLIC apparently is not a lending institution whose operations are without
liability on the part of the United States.14 See FSLIC v. Quinn, 419 F.2d 1014
(7th Cir. 1969) (FSLIC acting as instrumentality of United States may assert
defense of sovereign immunity to extent that United States could); see also 12
U.S.C. §§ 1725(c)(4), 1728(c).
Thus, relying solely on the plain language of the statute, we would conclude
that FSLIC funds, whether administrative or nonadministrative, are subject to
apportionment.
2. Legislative History
Examination of the legislative history buttresses the conclusion we have
reached in reliance on the plain language of the statute. Indeed, the legislative
history clearly illustrates that an important objective of the 1950 revisions was
to subject all funds of government corporations to apportionment. Moreover,
because the 1950 amendments constitute the modern version of the
Antideficiency Act, with subsequent amendments making only minor changes,
the legislative history regarding these statutory changes carries particular
weight.15 Representative Norrell, a sponsor of the 1950 Antideficiency Act
amendments, explained their significance in the debate on the floor of the House:
For years and years we have been creating corporations,
giving them power to incur indebtedness on behalf of the Government and authorizing the Treasury Department to transfer
money to them .. . . The idea is that the Bureau of the Budget and
the Congress at the beginning of each year should have a look at
the total indebtedness to be created during ensuing fiscal year
[sic] by these independent corporations, so that we can weigh
that with the indebtedness we create by virtue of our appropriation bills for such fiscal year.
14 The gov ern in g statute for the Federal H om e Loan B anks expressly requires that “all obligations of
Federal H om e Loan B anks shall plainly state that such o bligations are not obligations o f the United States and
are not g u aran teed by the U nited States.” 12 U .S.C . § 1435.
15 C ongress stressed that m ere changes in term inology and style resulting from the 1982 enactm ent o f Title
31 into positive law should not be interpreted as intended to m ake any substantive change in the law. See H.R.
R ep. No. 651, 97th C ong., 2d Sess. 3 (1982).
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96 Cong. Rec. 6725 (1950) (remarks of Rep. Norrell).16 Should there remain
any doubt that Congress intended all funds of government corporations, including nonadministrative funds, to be subject to apportionment, the section-bysection analysis in the legislative record removes any ambiguities:
The first part of this provision [which enacted 31 U.S.C. § 665(c)]
relates to the so-called no-year appropriations and to funds, such
as funds used by corporations for purposes other than administrative expenses which are available indefinitely and without
relation to any particular fiscal year. .. .
It is necessary that no-year appropriations and funds (including all funds of corporations, whether for administrative expenses or for other purposes) and contract authorizations be
included in the apportionment system and be controlled to the
extent necessary to insure efficiency and economy in carrying
out the purpose for which such appropriations and authorizations are granted by the Congress.
96 Cong. Rec. 6836 (1950) (remarks of Rep. Norrell).
In hearings before the Senate it was again emphasized that, whereas the
proposals of the Bureau of the Budget and GAO provided for apportionment
only of corporate funds available for administrative expenses, the House bill,
which after minor amendments was enacted as the Act of Sept. 6, 1950,
provided for apportionment of all corporate funds. See General Provisions,
General Appropriations Act, 1951, Hearings on H.R. 7786 before the Senate
Comm, on Appropriations, 81 st Cong., 2d Sess. 3 (1950) (statement of Frederick
J. Lawton, Director, Bureau of the Budget) (Hearings). Moreover, the Hearings
clarified that the specific exemption for corporations which obtain funds for
making loans without legal liability on the part of the United States applied to
the Central Bank for Cooperatives, the Regional Bank for Cooperatives, the
Federal Home Loan Bank, and the Federal Intermediate Credit Corporation. Id.
at 6. Understandably, the FSLIC was not mentioned.
Therefore, the legislative history of the Antideficiency Act clearly indicates
that Congress intended all funds — including nonadministrative funds — of
the FSLIC to be subject to apportionment.
C. Countervailing Considerations
In light of the clear language and fully consistent legislative history of the
Antideficiency Act, the contention that the FSLIC’s organic act exempts FSLIC
16 A nother C ongressm an was assured that
what is sought to be accom plished by one provision o f this rule is to give the C om m ittee on
A ppropriations and the Congress the opportunity to look at the operation o f these Governm ent
corporations that do not operate on direct appropriations, but which are given the authority to transfer
their bonds directly to the Treasury and thus secure the money to cany on their operation without any
look or supervision so far as the Congress is concerned at the expenditure of those fu n d s.. . .
96 Cong. Rec. 6728 (1950) (rem arks o f Rep. K eefe)
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nonadministrative funds from the apportionment requirement is not persuasive.
We recognize, of course, the importance of the doctrine of in pari materia,
namely, that “where there is no clear intention otherwise, a specific statute will
not be controlled or nullified by a general one, regardless of the priority of
enactment.” Radzanower v. Touche Ross & Co., 426 U.S. 148, 153 (1976)
(citing Morton v. Mancari, 417 U.S. 535, 550-51 (1974)). However, we are
convinced neither that the FSLIC’s exempting provision in 12 U.S.C.
§ 1725(c)(5) functions as a “specific” statute nor that the applicable
Antideficiency Act provisions, 31 U.S.C. §§ 1511-1519, operate as “general”
provisions. To the contrary, 12 U.S.C. § 1725(c)(5) does not specifically
exempt FSLIC funds from apportionment requirements; rather, it generally
insulates the necessary expenditures of the FSLIC from the provisions of other
laws governing the expenditures of public funds. On the other hand, the
Antideficiency Act was amended expressly to apply to all funds, specifically
including those of all wholly or partly owned government corporations and
explicitly exempting only those of corporations that make loans without legal
liability on the part of the United States.
Concededly, a related rule, that “repeals by implication are not favored,”
Posadas v. National City Bank, 296 U.S. 497, 503 (1936), applies with special
force when the allegedly repealing measure is a provision in an appropriations
bill, as is the case with the 1950 amendments to the Antideficiency Act. See
TVA v. Hill, 437 U.S. 153,190 (1978). Nevertheless, when Congress desires to
alter or repeal an existing statutory provision, “there can be no doubt th at. . . it
could accomplish its purpose by an amendment to an appropriation bill, or
otherwise.” United States v. Dickerson, 310 U.S. 554, 555 (1940) (quoted in
United States v. Will, 449 U.S. 200,222 (1980)). The question is entirely one of
congressional intent as expressed in the statutes. See United States v. Mitchell,
109 U.S. 146, 150(1883).
Here, the enactment of the relevant 1950 Antideficiency Act amendments as
one title in a general appropriations act is not dispositive. As indicated in the
legislative history set forth above, Congress specifically intended the
Antideficiency Act provisions to apply to an extremely broad definition of
funds, including the nonadministrative funds of independent corporations. Cf.
TVA v. Hill, 437 U.S. at 189 & n.35 (appropriations for Tellico Dam did not
implicitly repeal provisions of Endangered Species Act because appropriations
did not identify the projects for which the sums had been intended and Tellico
Dam funds represented relatively minor component of a lump sum amount).
The Senate held hearings that expressly addressed the matter of extending the
Antideficiency Act provisions to encompass the funds of independent corporations. See Hearings, supra, at 3-14. Both Houses considered whether the
amendments might effectively limit or be construed to limit the powers and
duties of independent agencies. See 96 Cong. Rec. 11780-86 (1950) (amendment of Sen. Johnson proposing to exempt certain appropriations for the Civil
Aeronautics Board from requirements of proposed bill); 96 Cong. Rec. 672531 (1950) (remarks of Reps. Eberharter and Keefe) (fear that Antideficiency
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Act amendments would negate corporations’ enabling statutes). Congress in
enacting the 1950 amendments clearly intended that the Antideficiency Act
apply to funds of independent corporations.
Moreover, there is at best a minor distinction between the substantive
legislation and the “appropriations” legislation in this particular instance. The
provision in the FSLIC’s substantive legislation, 12 U.S.C. § 1725(c)(5), is a
minor amendment that was adopted during the course of other major revisions
without extensive, if any, comment. The “appropriations” measure, however,
was not simply an authorization for funding due to expire at the end of the year,
but a permanent, substantial change in the budget procedure that attracted
congressional attention and was the focus of much debate.
In addition, the arguments that apportionment is futile, insofar as the FSLIC
may well encounter unanticipated expenses, and that the FSLIC’s “fiduciary
duties” to the private party insureds are incompatible with the normal budget
process, are objections that Congress addressed to its satisfaction by providing
for mandatory and permissive exemptions in the Antideficiency Act itself. At
the time Congress was considering the 1950 amendments, independent agencies claimed that the revisions would interfere, even if unintentionally, with
their existing statutory powers and duties. See 96 Cong. Rec. 11780-86 (1935)
(offering amendment, on behalf of the Civil Aeronautics Board, to exempt
appropriations for the transportation of mail from the Antideficiency Act).
Similarly, Congress was concerned that the amendments might hamper the
government’s obligation to match the state’s payments for social security or to
meet comparable statutory entitlements. See 96 Cong. Rec. 6730-31 (1950)
(remarks of Reps. Forand and Rabaut). Congress took care to clarify that the
designated apportioning official could exempt from apportionment, inter alia,
appropriations for expenditures which are paid in accordance with formulae
prescribed by law. See 31 U.S.C. § 1516 (previously 31 U.S.C. § 665(f));
Hearings, supra, at 10, 18. Significant for present purposes is that Congress
chose to resolve problems of flexibility and accommodation between budget
oversight and corporate authority primarily by permissive exemptions rather
than absolute exclusions from the Antideficiency Act.17
Furthermore, there is no evidence of any long-settled or congressionally
ratified practice under 12 U.S.C. § 1725(c)(5) of holding the FSLIC exempt
from all laws governing the expenditure of public funds. To the contrary, from
the time of the First Deficiency Appropriation Act, Act of June 22, 1936, ch.
687, § 7, 49 Stat. 1597, 1647, which required that “notwithstanding any other
provision of law,” the FSLIC, among others, shall not “incur any obligations
for administrative expenses, except pursuant to an annual appropriation specifically therefor,” the FSLIC has submitted, and Congress has acted upon,
annual estimates for the FSLIC’s administrative expenses. Since 1945, the
FSLIC has submitted annual estimates of its administrative expenses to Congress pursuant to the requirements of the Government Corporation Control
17 As noted above, the FSLIC does not fall w ithin the lim ited mandatory exem ptions from the A ct 31
U.S.C. § 1511(b). The perm issive exem ptions, how ever, may well apply to FSLIC funds.
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Act, Act of Dec. 6, 1945, ch. 557, § 2, 59 Stat. 597 (codified at 31 U.S.C.
§§ 9101 et seq.).iS Although compliance with the above statutes may not, as a
practical matter, affect the FSLIC’s ability to determine its necessary expenses
as it sees fit, the FSLIC has not refused to comply with these laws governing
the expenditure of public funds or otherwise asserted that 12 U.S.C. § 1725(c)(5)
confers a sufficient exemption from their application.
U nless the FSLIC is to argue that necessary expenses include
nonadministrative expenses but not administrative expenses, its own past practices undermine its present position. Yet the statute itself — both on its face and
in the legislative history — does not define necessary expenditures in terms of
nonadministrative or administrative expenses. Absent a congressional determination that administrative expenses are somehow less necessary, we presume
that Congress intended necessary expenditures to include both types of expenses. Just as it is ordinarily inferred that a statute “carries with it all means
necessary and proper to carry out properly the purposes of the law,” any
administrative expenses incurred in the actions taken to prevent a default of
insured institutions must be viewed as necessary expenditures necessary to
effectuate the statutory obligations of the FSLIC. United States v. Louisiana, 265 F.
Supp. 703, 708 (E.D. La. 1966) (three judge court), affd, 386 U.S. 270 (1967).
Of equal importance, in the 1950 revisions to the Antideficiency Act, Congress expressly declined to distinguish between adm inistrative and
nonadministrative expenses for purposes of that Act. If 12 U.S.C. § 1725(c)(5)
does not insulate FSLIC administrative expenses from the requirements of the
Act, then it cannot provide a basis for exempting nonadministrative expenses
from the Antideficiency Act. Indeed, we presume that the distinction itself
arose in the days when the Antideficiency Act applied to annual appropriations
for the administrative expenses of corporations but not to indefinite or permanent funds. Although the distinction may continue to have some meaning in the
context of other statutes, see, e.g., 31 U.S.C. § 9104(a)(3), it has no significance in a statute that has abandoned any recognition of a difference between
administrative and nonadministrative funds.
D. Exercise o f Apportionment Authority
Having determined that the nonadministrative funds of the FSLIC are subject to the apportionment requirements of the Antideficiency Act does not end
the matter. A subsequent consideration, as you noted in your letter to us, is how
that authority is to be exercised. At the time of the 1950 amendments, which
brought all corporate funds within the coverage of the Antideficiency Act,
18 31 U S.C . § 9 104(a) em pow ers Congress to make appropriations authorized by law and to make corporate
financial resources available for operating a n d adm inistrative expenses. Adm ittedly, 31 U.S C. § 9104(b)
expressly accom m odates the pow ers and d u tie s o f corporations to a g reater extent than the A ntideficiency
A ct, it states that its provisions do not “prevent a w holly ow ned G overnm ent corporation from carrying out or
financing its activ ities as authorized under another law .” N evertheless, C ongress’ appropriations power
necessarily restricts to som e degree the d iscretio n o f the FSLIC to determ ine the m anner in which expenditures w ill be m ade.
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some members of Congress expressed concern that in adopting the amendments Congress “would negative every act . . . passed setting up these corporations . . . , would take control over every legislative committee on matters
already passed on by the House, and in this appropriation bill forbid [these
corporations] to obligate the Government contrary to the laws of Congress.” 96
Cong. Rec. 6727 (1950) (remarks of Rep. Eberharter). In response, representatives knowledgeable about the proposed revisions offered assurances that the
purpose of the amendments was simply to give the Appropriations Committee
the authority “to check and be sure the fiscal policies of these corporations are
such that they do not spend all the money Congress grants them in the first few
months.” 96 Cong. Rec. 6727 (1950) (remarks of Rep. Brown). Significantly, it
was emphasized that “[i]f this authority is given, it does not mean that the
Committee on Appropriations can change any basic law or activity which has
been granted to the corporation.” 96 Cong. Rec. 6728 (1950) (remarks of Rep.
Keefe). Thus, in subjecting corporations to budgetary supervision, Congress
did not intend to alter the duties and obligations of those corporations as set
forth in their enabling acts.
We recognize that the power to authorize apportionments indicating a necessity for a deficiency and the power to make exemptions from apportionment are
discretionary powers, resting in the President or the official having administrative control of an appropriation available to the legislative or judicial branch.
See 31 U.S.C. §§ 1515, 1516. Moreover, we have not been specifically asked
whether expenses incurred by the FSLIC pursuant to statutory authority to
avert the default of an insured institution would constitute “an emergency
involving ... the protection of property, or the immediate welfare of individuals,” 31 U.S.C. § 1515(b)(1)(B), or whether the FSLIC’s insurance assessments qualify as a “trust or working fund” which may be exempted from
apportionment. See id. § 1516. We point out, though, that because the FSLIC is
both authorized, in its discretion, to incur expenses to avoid the default of
insured institutions and ultimately is obligated to make payment on each
insured account in the event of a default by an insured institution, these statutory
powers and obligations should be weighed appropriately in the apportionment
process.
Conclusion
Accordingly, we conclude that OMB, acting on behalf of the President, has
the authority to apportion FSLIC nonadministrative funds. We express no
opinion on how that authority should be exercised.
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Deputy Assistant Attorney General
Office o f Legal Counsel
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Application of 31 U.S.C. § 3302(b) to Settlement of Suit
Brought by the United States
The requirem ent in 31 U.S.C. § 3302(b) that money received for the Government be deposited in
the U nited States Treasury does not apply in a case in which the United States asserted no
claim for money dam ages or penalties, and will receive no money from a health care program
m anaged for private plaintiffs.

February 18, 1983
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You have requested the views of this Office regarding the proposed settlement in United States v. Olin Corp., a civil action now pending in the District
Court for the Northern District of Alabama. The action was brought for
equitable relief, including an injunction ordering remedial action, and for
recovery of costs and expenses as a result of the unlawful discharge by Olin of
DDT into the waters of the United States and into a federal wildlife refuge. The
first amended complaint alleged causes of action based upon the Refuse Act, 33
U.S.C. 407; the Resource Conservation and Recovery Act, 42 U.S.C. 6973a;
the Clean Water Act, 33 U.S.C. § 1364; the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (CERCLA), 42 U.S.C.
§ 9606; the common law of nuisance; and restitution.
With regard to the CERCLA count in particular, the complaint alleged that
“[t]here is or may be an imminent and substantial endangerment to the public
health or the environment because of the actual or threatened release of
hazardous substances from the [defendant’s] chemical plant site and drainage
ditch.” On the basis of this and the other allegations, the complaint prayed for
entry of a mandatory permanent injunction requiring, among other things, that
Olin restore the environment in the vicinity of its chemical plant. The prayer
for relief also included a requirement that Olin assure the performance of
comprehensive health studies on the residents living in the vicinity of its plant
and long-term monitoring of their health. The Government sought no monetary
damages or penalties.
A number of private plaintiffs brought separate actions against Olin. Although the cases were never consolidated with the Government’s action, one
settlement was proposed in satisfaction of all claims. On December 16, 1982,
the court set forth the terms on which all parties had tentatively agreed to settle
the litigation. The private damages claims would be settled for a total of $24
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million, to be paid by Olin over a period of five years. In satisfaction of the
Government’s claim relating to health care, the proposed settlement provides
that out of each annual payment to the private plaintiffs, $1 million would be
paid into a trust fund established and managed to provide medical monitoring
and assistance to all claimants over a period of ten years. The proposed
settlement further provides that “[t]he details of the program will be established
by the federal government and the plaintiffs;” that “[a]ny impasse will be
resolved in favor of the federal government position;” and that “[a]ny money
left in the fund at the end of 10 years will be returned to the settling plaintiffs.”
Finally, the proposed settlement provides that medical monitoring would be
available to any person in the immediate area of Traina, Alabama, near Olin’s
chemical plant, upon that person’s executing a full release to the United States
and to Olin.
You have asked whether the proposed settlement is consistent with 31
U.S.C. § 3302(b) (former § 484),1 which provides:
An official or agent of the Government receiving money for the
Government from any source shall deposit the money in the
Treasury as soon as practicable without deduction for any charge
or claim.
This Office has previously considered the effect of 31 U.S.C. § 484,2 the
predecessor to § 3302(b), in the context of a settlement in In the Matter o f
Steuart Transportation Co., a civil action brought by the United States and the
State of Virginia following an oil spill in the Chesapeake Bay. In that case, each
plaintiff sought damages for the death of waterfowl, statutory penalties, and
cleanup costs. The settlement provided that Steuart Transportation would pay
damages of $115,000, which would be donated to a waterfowl preservation
organization designated jointly by the State of Virginia and the Department of
the Interior. In 1980, this Office concluded that Federal participation in accepting and directing the payment would violate 31 U.S.C. § 484. We reasoned that
under the facts of that case, it could not be concluded that the money was not
“received” or that it was not received “for the use of the United States” on the
theory that it was received in trust for the people of Virginia and the citizens of
the United States. “Effect of 31 U.S.C. § 484 on the Settlement Authority of the
Attorney General,” 4B Op. O.L.C. 684 (1980).3
1 By Pub. L. No. 97 -2 5 8 , 96 Stat. 877 (1982), C ongress enacted Title 31, U nited States Code, into law.
Former § 484 was codified as § 3302(b).
2 Form er § 484 provided in pertinent part*
The gross am ount o f all m oneys from w hatever source shall be paid by the officer or agent
receiving the same into the Treasury, at as early a day as practicable, w ithout any abatem ent or
deduction on account o f salary, fees, costs, charges, expenses, or claim of any description
w h a tev e r.. . .
No substantive change was intended by the enactm ent o f form er § 484 as § 3302(b). See Pub. L. No. 9 7 -2 5 8 ,
§ 4, 96 Stat. 877, 948 (1982); H.R. Rep. No. 9 7 -7 5 1 , 97th Cong., 2d Sess. 2 (1982).
3 The relevant language under current § 3302(b) is “re c eiv [e d ]. . . for the G overnm ent.” T he House R eport
accom panying the bill indicates that the change was made “ to elim inate unnecessary w ords.” H.R. Rep. No.
97-651, supra, at 98. N o substantive change w as intended. See supra note 2.
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In our view, the proposed settlement in the Olin case presents no problem
under § 3302(b). Because the Government asserted no claim for money damages or penalties, we do not believe that any portion of the $24 million is
appropriately viewed as “receiv[ed] . . . for the Government” within the
meaning of § 3302(b). The entitlement to the funds belongs solely to the
private plaintiffs who asserted monetary claims against Olin. The Government’s
specific request that the court earmark $5 million of the $24 million general
settlement to be used in satisfaction of its health-care claim does not change the
entitlement to or receipt of the funds. The proposed settlement, in fact, specifically reflects that any money remaining in the trust fund at the end of ten years
will be returned to the settling private plaintiffs.
The Government’s prayer for a health care remedy would undoubtedly have
entailed a financial cost to Olin, but the monetary expenditure required of a
defendant in order to comply with a court injunction does not constitute money
received for the Government by an official or agent of the Government. Section
3302(b) is a statutory aid to the control by Congress over public expenditures,
committed to the Legislative Branch by Article I, § 8, cl. 1 of the Constitution.
The earliest version of the statute was proposed to curb unlimited discretion
previously enjoyed by the Executive to take deductions from revenue collections. According to the bill’s sponsor, the provision required that all money
received as revenue be paid into the Treasury and thereafter be expended only
upon appropriation by Congress. See 18 Cong. Globe 46364 (1848) (remarks of
Rep. McKay). An equitable remedy obtained by the Government in litigation,
albeit one with financial cost to the defendant, is simply not within the purview
of § 3302, either by its terms or its purpose.
Similarly, we do not believe that federal participation in working out the
details of the health care program implicates the restrictions of § 3302(b). This
participation is not appropriately equated with the designation of the waterfowl
preservation organization that was at issue in Steuart Transportation Co.
Because no money is received by the Government as a result of the settlement,
no Government money is redirected or expended simply by the Government’s
participation in the administration of the health care program.
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Agency Rules as Constraints on the Exercise
of an Agency’s Statutory Discretion
When an agency exercises discretion vested in it by statute by issuing a rule, the rule assumes the
force and effect of law, and must be followed by the agency until it is amended or revoked.
This principle applies notwithstanding an amendment to the authorizing statute affording
greater discretion to the agency than is reflected in the existing rule.
When a statute grants discretion to an agency, the agency is usually free to exercise that discretion on
a case-by-case basis, rather than through the adoption of general rules, unless either the statute
■ itself or the requirements of due process make the adoption of general rules mandatory.

March 4, 1983
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This responds to your request for advice regarding the effect of an agency’s
rules as a constraint upon, and a condition for, the exercise of authority
conferred by statute. Your specific inquiry is whether a particular rule providing ceilings on insured federal mortgages must be amended before new statutory authority may be exercised. Your general inquiry is whether an agency is
under any broad obligation to issue rules before taking action pursuant to a
grant of statutory authority.
We discuss the specific issue in Part I below, and the general question in Part
II. With regard to your specific inquiry, we believe that the Secretary of
Housing and Urban Development (HUD) should amend the existing mortgage
insurance rule establishing a ceiling on insured mortgages before exceeding the
ceiling stated in the rule. The former Secretary of HUD exercised discretion by
promulgating the existing rule creating a ceiling on insured mortgages (which
ceiling corresponded to the old statutory ceiling). If the present Secretary
wishes to exercise his discretion to approve larger mortgages, he can do so up
to the limits of the new statutory authority. Before doing so, however, he should
first amend the existing rule. There are, of course, statutory grounds for expediting
such a rulemaking process so that the process of bringing the rule into line with
the new statutory ceiling on insured mortgages should not be inordinately time
consuming or disruptive of agency policymaking. See 5 U.S.C. § 553.
In response to your general question, we explain in Part II the basic factors to
be taken into account by an agency in determining whether to issue rules
pursuant to statutory authority. We must stress, however, that it is difficult to
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give reliable guidance about such a broad subject, which must be approached
on a case-by-case basis in light of the governing law.
I. The Status o f Existing Rules as a Constraint
on the Secretary’s Discretion
Your specific inquiry involves the Secretary’s authority relating to federal
mortgage insurance. In pertinent part, the relevant statute provided (until
recently amended):
To be eligible for insurance under this section a mortgage on
any property or project shall involve a principal obligation in an
amount —
* * $

(3) Not to exceed, for such part of the property or project as may
be attributable to dwelling use . . . $19,500 per family unit
without a bedroom, $21,600 per family unit with one bedroom,
$25,800 per family unit with two bedrooms, $31,800 per family
unit with three bedrooms, and $36,000 per family unit with four
or more bedrooms,. . . except that the Secretary may, by regulation, increase any of the foregoing dollar amount limitations
contained in this paragraph by not to exceed 75 per centum in
any geographical area where he finds that cost levels so require, except that, where the Secretary determines it necessary
on a project by project basis, the foregoing dollar amount
limitations contained in this paragraph may be exceeded by not
to exceed 90 per centum in such area. . ..
12 U.S.C. § 1713(c)(3) (Supp. V 1981) (emphasis added). See Pub. L. No.
96153, §314, 93 Stat. 1101, 1117 (1979) (the “Housing and Community
Development Amendments of 1979”). To recapitulate, under the foregoing
authority the Secretary “may, by regulation,” exceed the stated dollar amount
limitations by up to 75 percent in a high-cost area. In addition, on a project-byproject basis, he may exceed the limitations by up to 90 percent.
Pursuant to this authority, on January 21, 1980, HUD published a final rule
in the Federal Register to amend then existing rules.1 The effect of the final
rule, as explained in the agency’s summary, was:
to increase from 50 percent to 75 percent the maximum percentage by which mortgage amount limitations may be increased in
high cost areas. In addition, this rule adds a provision to each of
those sections permitting the [Federal Housing] Commissioner,
on a case-by-case basis, to increase the mortgage amount limitations by up to 90 percent.
1 H U D ’s rulem aking authority in this co n te x t derives from 12 U.S.C. § 1715b, which provides that the
“S ecretary is authorized and directed to m ake such rules and regulations as may be necessary to carry out the
pro v isio n s o f this subchapter.” That subchapter deals with federal m ortgage insurance.
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45 Fed. Reg. 3903 (1980) (emphasis added). In the “supplementary information” furnished regarding the rule, HUD noted that the statute provided that the
Secretary “may” increase mortgage amounts up to certain new statutory limits,
and that the final rule “implements the statutory change by making parallel
revisions in the regulations governing the affected mortgage insurance programs.” Id. In explaining the reasons for proceeding directly with final
rulemaking, rather than issuing a notice of proposed rulemaking and inviting
public comments, HUD stated:
The Secretary has determined that, in light of the current
economic situation, it is urgent that the benefits afforded by
these amendments be made available as soon as possible. Publishing a notice of proposed rulemaking and giving the public an
opportunity to comment on these amendments would cause a
substantial delay in making the benefits available. Therefore,
the Secretary finds that notice and public procedure on these
amendments would be contrary to the public interest. Since
these amendments relieve restrictions contained in the present
regulations, it is not necessary to delay the effective date of
these amendments for the 30 day period provided in 5 U.S.C.
553(d).
Id. (emphasis added). Accordingly, HUD’s explanation accompanying the
final rule makes plain that, in the agency’s view, the 1980 amendment was
necessary to “relieve” existing regulatory restrictions, and such relief was
required immediately.2
More recently, in the continuing resolution making appropriations for FY
1983, adopted in December 1982, the 97th Congress amended the underlying
statute. As amended, the statute provides that, in certain circumstances on a
project-by-project basis, the stated dollar limits may be exceeded by 140
percent, rather than by 90 percent as previously allowed.3 You have asked
whether it is now necessary for HUD once again to amend its rule, which
presently does not provide for mortgages that exceed the stated project by
project limit by more than 90 percent, before the Secretary may authorize
mortgages on a project by project basis up to 140 percent.
2 As published in the C ode o f Federal R egulations, the rule provides.
In any geographical area where the C om m issioner finds that cost levels so require, the
C om m issioner may increase, by not to exceed 75 percent, the dollar amount lim itations set forth
in paragraphs (a)(2) and (b) o f this section. In such high cost areas, where the C om m issioner
determ ines it necessary on a project-by-project basis, the C om m issioner may increase these
dollar am ount lim itations by not to exceed 90 percent.
24 C.F.R. § 207.4(c)(1) (em phasis added).
3 The pertinent language is contained in Senate A mendment 32 to H.R.J. Res No. 631, 128 C ong. Rec.
31324 (1982), w hich inserted after “90 per centum " in 12 U S.C. § 1713(c)(3) the follow ing parenthetical
p hrase' “(by not to exceed 140 per centum where the Secretary determ ines that a m ortgage other than one
purchased or to be purchased under section 305 o f this title by the G overnm ent National M ortgage A ssociation in im plem enting its special assistance functions is involved)."
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The statute in question does not impose a specific, self-executing and mandatory limit on insured mortgages. Instead, it provides authority and discretion
for the Secretary to allow mortgages up to a stated limit; thus, under the statute
as amended, the Secretary has authority and discretion to set a figure for
mortgages below the upper limit.4 In short, the Secretary has the discretion to
determine what the limit actually will be. In this case, a determination has been
made and embodied in the existing rule, providing that insured mortgages
under the provision shall not in any event exceed 90 percent of the stated
amounts. This rule acts as a separate constraint on the Secretary’s discretion.
Unless the Secretary changes the rule to make it conform with the new statute
(which he has authority to do), any mortgage above the regulatory ceiling
would violate the agency’s own rule, although not the statute itself.
The applicable legal precept here is that when an agency exercises statutory
discretion by issuing a rule, the rule assumes the force and effect of law, and
must be followed by the agency until it is changed by some subsequent exercise
of discretion. This precept has been expressed in unmistakable terms by the
courts.
One of the leading cases is United States v. Nixon, 418 U.S. 683, 694—96
(1974), which involved a regulation issued by the Attorney General that
conferred on a Special Prosecutor the power to contest the invocation of
executive privilege. The Court stated:
[I]t is theoretically possible for the Attorney General to amend
or revoke the regulation defining the Special Prosecutor’s authority. But he has not done so. So long as this regulation
remains in force the Executive Branch is bound by it, and indeed
the United States as the sovereign composed of the three branches
is bound to respect and to enforce it.
Id. at 696 (emphasis added). The Court in Nixon cited as authority for its
analysis a number of other decisions in which agency regulations that are
“legislative” in character, in the sense that they implement grants of statutory
discretion, were considered binding on agencies.5 If an agency wishes not to
comply with one of its own rules, the courts have indicated, the agency would
have to amend or revoke the rule first. Otherwise, there would be a violation of
4 In th is case, it is clear from the statute’s language and legislative history that C ongress granted HUD a
m axim um range o f discretion, and left the agency to decide w hether to exercise all o f the discretion granted:
T he H ouse bill contained a provision to am end the National H ousing Act to allow the
m axim um m ortgage lim its for high c o st areas to exceed statutory lim its up to 75 percent, while
the S enate am endm ent allowed the m ortgage limits for those areas to exceed the statutory limits
up to 90 percent. T he conference report contains the Senate provisions, with an amendment
w hich provides that mortgage lim its may exceed the statutory lim its up to 75 percent in any
g eographical area. In addition, where determ ined by the Secretary on a project-by-project basis,
the maximum mortgage limits for high cost areas may exceed the statutory limits up to 90 percent.
H .R. Rep. No. 706, 96th C ong., 1st Sess. 65 (1979) (em phasis added).
5 See U nited States ex ret. Accardi v. Shaughnessy, 347 U.S. 260 (1954); Service v. D ulles, 354 U.S. 363,
388 (1957); Vitarelh v. Sea to n , 359 U.S. 535 (1959).
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the principle that the Government, no less than private citizens, is obliged to
comply with the law.6
These cases compel the conclusion that the existing HUD rule setting the
maximum limit of 90 percent above the stated amounts for insured mortgages
should be amended before the 90 percent maximum is exceeded. Even though
the agency’s statute recently has been amended to permit mortgages in some
cases up to 140 percent above the stated amounts, the existing rule constitutes a
separate constraint. We would add that when the existing rule was promulgated
in 1980, the process was expedited through exceptions in the Administrative
Procedure Act to the usual notice and comment requirements. See 5 U.S.C.
§ 553. Those exceptions might be invoked again to help assure that there will
be no undue delay in amending the existing rule.7
We conclude that HUD must amend the existing rule in pertinent part before
exercising its newly granted discretion to increase the limits of certain insured
mortgages by up to 140 percent.
II. The Status of Agency Rules as a Condition for
the Exercise of Agency Discretion
Your general inquiry is distinguished from your specific question in that it
deals with the situation facing an agency before any rule has been issued
pursuant to statute. As you have expressed the issue, must the Secretary “feel
himself constrained from acting upon statutorily granted authority until he also
has promulgated a regulation that . . . permits him to do it” or, put another way,
must the Secretary “consider the statutory authority somehow unperfected until
there is a regulation”?
6 See Vitarelh v. Seaton, 359 U.S. 535, 546—47 (1959) (Frankfurter, J., concurring in part and dissenting in
part). For the principle that rules which im plem ent grants o f statutory discretion have the force and effect of
law, see, e.g.. U nited States v. N ixon, 418 U.S 683, 695 (1974); United States v. Mersky, 361 U.S. 431, 438
(1960); Rodw ay v. United States D e p 't o f Agriculture, 514 F.2d 809, 814 (D.C. Cir. 1975). For the principle
that rules bind agencies until m odified or am ended, in addition to the authorities cited supra note 5, see H elhn
v. United States, 374 U.S. 109 (1963); Bonita v. Wirtz, 369 F.2d 208 (1966); U nited States v. Short, 240 F.2d
292, 298 (9th Cir. 1956); Am erican Broadcasting Co. v. FCC, 179 F.2d 437 (1947), N ader v. Bork, 366 F.
Supp. 104 (D.D.C. 1973); U nited States v. Chapman, 179 F. Supp. 447 (E.D.N.Y. 1959).
7 We m ust caution, however, that courts are often careful to indicate that m ere adm inistrative convenience,
w ithout more, will not suffice to bring a particular situation within the term s o f the statutory exceptions to
notice and com m ent procedures. See, e.g., Council o f the Southern M ountains, Inc. v. D onovan, 653 F.2d 573,
580-81 (D.C. Cir. 1981).
HUD rem ains bound by its ow n rule even though few if any private parties might actually be harm ed by
the agency’s decision not to com ply with the rule. There is a distinction betw een questions o f standing (who
is harm ed by failure to com ply with a rule?) and legal responsibility (is there a rule binding an agency?).
Legal responsibility may exist regardless o f w hether any private party w ould necessarily be in a position to
secure a judicial judgm ent regarding the legality o f the agency’s action.
We also note that there is a distinction betw een rules that im plem ent grants o f statutory discretion and
thus bind an agency until altered o r repealed, such as the rule at issue here, and statem ents o f policy that are
only precatory and do not create definite duties o r responsibilities. Cf. Thorpe v Housing A uthority o f C ity o f
D urham , 393 U.S. 268, 275 (1969) (in holding that certain circulars in H U D ’s low rent m anuals im posed a
m andatory obligation, the C ourt indicated that som e “handbooks” o r “booklets” containing general instructions or items o f consideration may not im pose such a m andatory obligation). The present case does not raise
any serious doubt as to w hether HUD is bound by the term s o f the rule in question.
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The answer to your question will generally turn on the nature of the applicable statutory requirements. Absent statutory language to the contrary, agencies are free to decide whether to implement a grant of discretion by means of
rules, which provide prospective standards of behavior, or by means of caseby-case decisionmaking (or adjudication).8 In some situations, however, an
agency’s statute may specifically require that, before discretion is exercised, an
agency must promulgate rules to guide the use of discretion.
An example of a situation in which rulemaking is a prerequisite for the
exercise of discretion is provided by the leading case of Addison v. Holly Hill
Fruit Products, Inc., 322 U.S. 607 (1944), which involved a provision of the
Fair Labor Standards Act exempting from its requirements employees “within
the area of production (as defined by the Administrator), engaged in canning of
agricultural . . . commodities for market.” Id. at 608 (emphasis added). Under
the terms of this statute, the phrase “area of production” was not defined, but
was left to be defined by the relevant agency head. Without such a definition —
which would be a prospective standard constituting a rule — the statutory
provision could not be fully operative on its own terms.9
Other statutes more generally direct an agency to promulgate regulations
providing certain standards pursuant to particular authorities. For instance, the
National Traffic and Motor Vehicle Safety Act provides in part that the “Secretary of Transportation shall establish appropriate motor vehicle safety standards.” See 15 U.S.C. § 1392(a). Of course, one cannot assume, merely on the
basis of such broad mandatory language, that any particular type of standards
must be promulgated. Even when a statute declares that an agency “shall” issue
regulations, a host of questions remain concerning the degree of specificity, the
breadth and the particular contents of any given regulatory scheme; these
questions must be resolved in the first instance by the responsible agency.
To be sure, there are many situations in which controlling statutes do not
require an agency to issue regulations, and in which no claim can be made that
due process dictates that an agency promulgate some general rules to structure
and regularize its discretion under law.10 In these cases, agencies generally are
8 See, e.g ., N A A C P v. F ederal Power C o m m ’n, 425 U.S. 662, 668 (1976) (“As a general proposition it is
c le ar that the C om m ission has the discretion to decide w hether to approach these problem s through the
process o f rulem aking, individual adjudication, o r a com bination of the tw o procedures.”). O f course, the
suitab ility o f rulem aking o r adjudicatory p rocedures in given situations w ill depend on a detailed exam ination
o f w hat exactly the agency is seeking to do, an d under what authority. See NLRB v. Wyman Gordon Co., 394
U .S. 759 (1969); N LR B v. B ell Aerospace C o ., 416 U.S. 267 (1974).
9 A rule is defined in the Administrative Procedure A ct in broad terms as “ the whole or a part o f an agency
statem ent o f general o r p articu lar applicability and future effect designed to implement, interpret, or prescribe
law o r p o licy .” 5 U .S.C. § 551 (4). In Addison itself, a regulation was prom ulgated and published in the Code
o f Federal R egulations by the Administrator o f the Fair Labor Standards Act to define an “area o f production”
as including, in ter alia, an individual engaged in canning “if the agricultural or horticultural com m odities are
obtained by the establishm ent where he is em ployed from farm s in the im m ediate locality and the num ber o f
em ployees in such establishm ent does not ex ceed seven.” 322 U S. at 609
10 C ourts have som etim es, though not often, held that due process requires the enunciation o f general rules
or standards governing the exercise of an a g e n c y 's discretion in order to avert the possibility o f a wholly
arbitrary decisionm aking process. See, e.g.. H olm es v. New York City H ousing Authority, 398 F.2d 262 (2d
Cir. 1968); H ornsby v. A llen , 326 F.2d 605 (5th Cir. 1964).
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free to decide whether to exercise their statutory authority by means of regulations. The decision whether to issue regulations in such instances turns on
complex issues of policy, which must be addressed by those most familiar with
a given statutory and administrative scheme.
Among the central considerations supporting an agency’s decision to promulgate rules are that the rules may provide prospective standards to guide the
conduct of the agency and others, and supply answers to questions engendered
by the agency’s authorizing legislation.11 Moreover, rulemaking provides special benefits to the affected public, for it is a public process that provides notice
to interested groups about an agency’s course of action. See, e.g., National
Petroleum Refiners A ss’n v. FTC, 482 F.2d 672, 681-83 (D.C. Cir. 1973). In
the end, however, the actual decision about how to implement a statute granting
discretion ultimately remains with the agency itself, subject to judicial review
in an appropriate case.
Th

eo d o r e

B. O l

so n

Assistant Attorney General
Office of Legal Counsel

11 See, e.g., M orton v Ruiz* 415 U S . 199, 231 (1974) (“The pow er of an adm inistrative agency to
adm inister a congressionally created and funded program necessarily requires the form ulation o f policy and
the making o f rules to fill any gap left, im plicitly or explicitly, by Congress.”).
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Termination of an Assistant United States Attorney
on Grounds Related to
His Acknowledged Homosexuality
An A ssistant United States Attorney (AUSA), a federal employee in the “excepted” service, may
not be term inated solely on the basis o f his hom osexuality, in the absence of a reasonable
show ing that his homosexuality h a s adversely affected his jo b performance.
The burden would be on the Department of Justice to demonstrate a nexus between the AUSA’s
hom osexuality and an adverse effect on his jo b performance. In this case, it is doubtful
whether the Departm ent could m eet its burden, because the AUSA has consistently received
superior ratings and has been granted a security clearance. Although it may be argued that a
prosecutor who violates a state crim inal law prohibiting homosexual acts demonstrates a
disrespect for the law inconsistent with the D epartm ent’s standard of prosecutorial conduct,
the D epartm ent would have difficulty establishing the required nexus as a matter of law,
because the state law is only enforced against public conduct.
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This responds to your request for advice on the legal implications of failing
to retain an Assistant United States Attorney (AUSA) who is an acknowledged
homosexual.
As set forth in more detail below, we have concluded that it would be
permissible for the Department to refuse to retain an AUSA upon a determination that his homosexual conduct would, because it violates state criminal law,
adversely affect his performance by calling into question his and, therefore, the
Department’s, commitment to upholding the law. We must advise, however,
that the facts in this case are such that it would be very difficult under existing
judicial decisions to prove that there is a nexus between his conduct and an
adverse effect on job performance. Because the burden of proof would be on
the Government to prove that such a nexus exists once the AUSA has established that he was dismissed for homosexual conduct, we would suggest
consultations with the Civil Division and the Office of Personnel Management
(OPM) before making a final decision not to retain a person under these
circumstances. Both the Civil Division and OPM have informally expressed
concern over our ability to defend successfully any suit that might be filed.
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The AUSA in question has freely admitted his sexual preference, and that he
has engaged in and intends to continue to engage in private consensual homosexual conduct. As we understand the facts, the only reason the Department
would not retain the AUSA is because of his homosexual conduct, and that
reason would, under the Department regulations, be reflected in the letter of
termination. We also assume that the letter would note that homosexual acts are
a crime under law of the state in which the AUSA is stationed, and that the
Department believes that any such violations of local criminal law reflect
adversely on the AUSA’s fitness to represent the Government as a prosecutor.1
I. Limitations on Terminating an AUSA
AUSAs are in what is known as the “excepted service.” 5 U.S.C. § 2103(a).
The Attorney General’s authority to remove them, see 28 U.S.C. § 542(b),2 is
tempered, however, in several ways, two of which are relevant here: statute and
OPM regulation.3 The statute and regulation that protect AUSAs from prohibited personnel practices are 5 U.S.C. § 2302(b)(10) and OPM/FPM Supp. 7311, subchap. 3-2(a)(3)(c).
1 We do not address the constitutional validity o f such laws. Compare Baker v. Wade, 553 F. Supp. 1121
(N.D. Tex. 1982); People v. O nofre, 415 N .E.2d 936 (N.Y. 1980), cert, denied, 451 U.S. 987 (1981);
Commonwealth v Bonadio, 415 A .2d 47 (Pa. 1980); and State v Pilcher, 242 N.W .2d 348 (Iowa 1976) with
U nited States v. Lem ons, 697 F.2d 832 (8th Cir. 1983), Doe v. C om m onw ealth's Attorney, 403 F. Supp. 1199
(E.D. Va. 1975), a f f d m em ., 425 U.S. 901 (1976); and Stew art v. United States, 364 A.2d 1205 (D .C. Cl.
App. 1976).
2 The section states, “ Each assistant United States Attorney is subject to rem oval by the A ttorney G eneral."
There are no reported cases under this section. Department o f Justice regulations provide that attorneys in the
excepted service w ho are being rem oved are only entitled to a letter o f term ination. DOJ O rder No. 1752.1A
(Apr. 27, 1981). The O rder states:
GENERAL. The rights o f excepted service em ployees are strictly lim ited when discipline,
including separation, is to be imposed H ow ever, some service em ployees have the sam e protections as com petitive service em ployees because o f V eterans’ Preference or prior com petitive
status.
PROCESSING D ISCIPLIN E, a. An excepted service em ployee who is protected under law and
the regulations o f the O ffice o f Personnel M anagem ent [because o f veterans' preference] is
entitled to the procedures fgovem ing regular civil service employees].
b. An excepted service em ployee with no protection under law or regulation should be given a
letter advising him o r her o f the action being taken (suspension, separation, etc ) p n o r to the
effective date o f the action.
Id. at 19, 20.
3 The lim itations on the A ttorney G eneral’s authority may be categorized as: (1) OPM regulations governing em ploym ent o f those in the excepted service, see 5 C.F.R. §§ 302.101 et seq.\ (2) statutes and OPM
regulations governing em ploym ent o f veterans in the excepted service; (3) Department regulations; and (4)
any Department handbooks o r inform al understandings that may establish a reasonable expectation of
continued em ploym ent. See A shton v. C iviletti, 613 F 2d 923 (D C. Cir. 1979).
*
A veteran, 5 U.S.C. §2 1 0 8 (1 )(B ), (3)(B), who has served for one year in the excepted service, id
§ 7 5 1 1(a)(1)(B), is afforded civil service protection, and action may be taken against him “only for such
cause as w ill promote the efficiency o f the service.” Id. § 7513(a). W hether the Attorney G eneral’s authority
in 28 U .S.C. § 542(b) prevails over the veterans’ preference statute is a question on w hich this O ffice
expressed considerable doubt some years ago. M emorandum fo r W illiam D. Ruckelshaus, A ssistant A ttorney
General, C ivil D ivision from A ssistant A ttorney General Rehnquist, O ffice o f Legal Counsel (Sept. 10,
1970); M emorandum for A ssistant Attorney G eneral R ehnquist from Leon Ulman and Herman M arcuse
(Sept. 4, 1970).
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A. Statutory and Regulatory Constraints
The decision not to retain the AUSA may be made for any number of reasons
— for example, budget factors or employment ceilings — but it may not be
made for a reason prohibited by statute or regulation. The Department is
prohibited by statute
from discriminat[ing] . . . against any employee or applicant for
employment on the basis of conduct which does not adversely
affect the performance of the employee or applicant or the
performance of others.
5 U.S.C. § 2302(b)(10).4 In addition, OPM has issued guidelines covering
suitability for employment in the federal government .5 Although applicants for
employment in the excepted service may be disqualified if they engage in
“infam ous, . . . immoral o r notoriously disgraceful conduct,” 5 C.F.R.
§ 302.203, the courts have held that neither the status of being a homosexual
nor homosexual conduct which does not adversely affect job performance falls
within this provision. In reversing a decision by the Civil Service Commission
(now OPM) to disqualify an applicant for employment because of alleged
immoral conduct, the U.S. C ourt of Appeals for the District of Columbia
Circuit said over fifteen years ago:
The Commission may not rely on a determination of “immoral
conduct,” based only on such vague labels as “homosexual” and
“homosexual conduct,” as a ground for disqualifying appellant
for Government employment.
Scott v. M acy , 349 F.2d 182, 185 (D.C. Cir. 1965).6 As a result of cases such as
this, e.g., Norton v. Macy, 417 F.2d 1161 (D.C. Cir. 1969); Society fo r Individual Rights v. Hampton, 63 F.R.D. 399 (N.D. Ca. 1973), a f f d on other
grounds, 528 F.2d 905 (9th Cir. 1975); and Baker v. Hampton, 6 Empl. Prac.

Dec. (CCH) I 9043 (D.D.C. 1973), OPM issued a Bulletin on December 21,
1973, placing the following gloss on the regulation:
[Y]ou may not find a person unsuitable for Federal employment
merely because that person is a homosexual or has engaged in
homosexual acts, nor may such exclusion be based on a conclusion that 9 homosexual person might bring the public service

4 T he statute covers appointments in the excepted service. 5 U .S.C. § 2302(a)(2)(A )(i), (B). AUSA
positions do not fall w ithin Schedule C , 5 C.F.R. § 213.3301, and are not, therefore, within any o f the
exceptions to the coverage o f this statute. 5 U.S.C. § 2302(a)(2)(B )(i).
5 O PM adm inisters the regulations governing the civil service. 5 U .S.C. § 1103(a)(5) The civil service
includes the excepted service. 5 U.S.C. § 2101(1).
6 A fter the decision in S c o tt, the Civil Service C om m ission again disqualified the applicant, and was again
reversed. S co tt v. M a cy, 402 F.2d 644 (D .C . Cir. 1968).
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into public contempt. You, are, however, permitted to dismiss a
person or find him or her unsuitable for Federal employment
where the evidence establishes that such person’s homosexual
conduct affects job fitness — excluding from such consideration, however, unsubstantiated conclusions concerning possible embarrassment to the Federal Service.
Ashton v. Civiletti, 613 F.2d 923, 927 (D.C. Cir. 1980) (quoting Bulletin). In
November 1975, OPM issued FPM Supplement 731-1, Determining Suitability fo r F ederal Employment. Subchapter 3-2(a)(3)(c), which discusses infa-

mous or notoriously disgraceful conduct, states:

Court decisions require that persons not be disqualified from
Federal employment solely on the basis of homosexual conduct.
OPM and agencies have been enjoined not to find a person
unsuitable for Federal employment solely because that person is
a homosexual or has engaged in homosexual acts. Based upon
these court decisions and outstanding injunction^], while a
person may not be found unsuitable based on unsubstantiated
conclusions concerning possible embarrassment to the Federal
Service, a person may be dismissed or found unsuitable for
Federal employment where the evidence establishes that such
person’s sexual conduct affects job fitness.
Thus, it is improper to deny employment to or to terminate anyone on the basis
either of sexual preference or of conduct that does not adversely affect job
performance. In short, there must be a reasonable showing that the homosexual
conduct adversely affects the job performance.
B. Case Law

1. The Nexus Test
An examination of recent case law indicates that the burden is on the
Government to demonstrate that the AUSA’s homosexual conduct has adversely affected or will adversely affect his performance or that of others, and
that it will be difficult for the Government to do so. Hoska v. United States , 677
F.2d 131, 136-38 (D.C. Cir. 1982). The U.S. Court of Appeals for the District
o f Columbia Circuit has articulated four ways in which homosexual conduct
might adversely affect job performance: (1) if it jeopardizes the security of
classified information through potential blackmail; (2) if it constitutes evidence of an unstable personality unsuited for certain kinds of work; (3) if it
causes the employee to make offensive overtures at work; or (4) if it constitutes
the basis of “notorious” activities that trigger negative reactions from fellow
employees or the public. Norton v. M acy , 417 F.2d 1161, 1166 (D.C. Cir.
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1969).7 As in N orton, we believe that it be difficult for the Department to
convince a court that the particular employee at issue failed any of these tests.
Id. at 1166.8 Given his record, it would appear that the only way his ability to
function successfully might be jeopardized would be through hostility from the
public or his fellow workers, but there is no evidence o f any negative reactions.
Nor is the AUSA, as an overt homosexual, apparently considered to be a
security risk through a blackmail threat. The Department has given him a
security clearance, and there is no evidence that the AUSA has an unstable
personality: rather, his work is described as consistently superior. His current
supervisor has stated that the AUS A ’s work continues to be excellent, and there
are no allegations that he has made offensive overtures at work.9 We are not
aware o f any evidence that he has engaged in the kind of notorious conduct that
was found to be sufficient for termination in Singer v. United States Civil
Service C om m ’n , 530 F.2d 247 (9th Cir. 1976), vacated and remanded, 429
U.S. 1034 (1981), and Childers v. D allas P olice D e p ’t, 513 F. Supp. 134, 14042 (N.D. Tex. 1981).10 Rather, the AUSA has apparently been so discreet that
the fact o f his homosexuality came as a surprise to his superiors. Like the
employee in N orton, the AUSA could successfully argue that he is a satisfactory worker who suffered an adverse employment action because of a general
policy decision.11
7 N orton involved a veteran who could o n ly be dism issed fo r “ such cause as will prom ote the efficiency of
the serv ice.” 5 U .S.C . § 7512(a) (Supp 1965). The nexus test, how ever, has been carried over in subsequent
cases to disputes involving those in the ex cep ted service. A shton v. C iviletti, 613 F.2d 923 (D.C. Cir. 1979).
N ot all c ircu its use the nexus test, see, e.g.. Vigil v. Post O ffice D ep't, 406 F.2d 921 (10th Cir. 1969), but it is
the test em ployed in the circuits in which it is most likely that the AUSA, if he were so inclined, w ould bring
suit.
8 N orton involved an otherw ise com petent NASA budget analyst dism issed because o f a homosexual
advance he m ade one evening while in a c ar. 417 F.2d at 1162-63. He w as arrested for a traffic violation by
m em bers o f the M orals Squad who had o b serv ed the incident. He was then interrogated about his conduct by
the M orals Squad and NASA security officers. Although sodom y was a violation of the local law, D.C. Code
§ 2 2 -3 5 0 2 (1967), the court did not raise th e issue o f w hether such a violation might autom atically establish
the nexus. The g o vernm ent’s brief did, how ever, note that sodomy was a crime and that the police had
probable cause to arrest Mr. Norton on that charge, although they chose not to. A ppellee’s B rief at 14 n.9, 31
& n.25, N orton v M acy, 417 F.2d [161 (D .C . Cir. 1969). Thus, the Court o f Appeals im plicitly rejected the
proposition that conduct violative of the lo cal ordinance was sufficient, standing alone, to establish a nexus
betw een that conduct and the jo b performance required in M r. N orton’s job.
9 See, e.g., S a fra n sky v. State Personnel B oard, 215 N .W .2d 379, 381, 385 (Wise. 1974).
10C om pare Singer, 530 F.2d at 249, 2 5 2 -5 5 , M cC onnell v. A nderson, 451 F.2d 193 (8th Cir. 1971), cert,
denied, 405 U .S. 1046 (1972); Childers, 513 F. Supp. at 140-41 w ith A um iller v. U niversity o f D elaware, 434
F. Supp. 1273 (D. D el. 1977). See also R o ss v. Springfield S chool Dist. No. 19, 641 P.2d 600, 608 (Or. Ct.
A pp. 1982) (teacher properly dismissed w here public practice o f hom osexuality resulted in “notoriety” which
im paired his teaching ability).
11 In ben Shalom v. S ecreta ry o f Army, 489 F. Supp. 964 (E.D. W ise. 1980), the court found that the
dism issal o f an otherw ise suitable soldier b ecau se o f her hom osexuality violated the soldier’s substantive due
process rights un d er the Fifth Amendment. Id. Given that the soldier had received high m arks on her military
perform ance, the court found th at there w as no nexus betw een her status as homosexual and her suitability for
service. “ It w as, therefore, arbitrary, capricious and unreasonable for the A rm y to conclude that the petitioner
was anything o th e r than a 'su itab le' soldier under its regulations.” Id. at 977. See also M artinez v. B row n, 449
F. Supp. 207 (N .D . Ca. 1978) (same; Navy regulations). B u t see B eller v. M iddendorf, 632 F.2d788 (9th Cir.)
(rejectin g sam e analysis w hen applied to N avy regulation), p e t ’n fo r reh ’g en banc denied sub nom. M iller v.
R um sfeld, 647 F.2d 80 (9th C ir. 1980), c ert, denied, 452 U.S. 905 (1981). The denial o f the petition for
rehearing en ba n c elicited a long dissent. M iller, 647 F.2d at 80 -9 0.
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We are aware of two cases in which the Government has dismissed homosexual employees and defended the dismissals successfully: Singer, supra, and
Dew v. H alaby, 317 F.2d 582 (D.C. Cir. 1963), cert, dismissed, 379 U.S. 951
(1964). D ew occurred prior to the issuance of the pertinent OPM regulation.
Singer involved the kind of “notorious” conduct faulted in N orton : Mr. Singer
was a clerk typist whose work was satisfactory but whose off-duty conduct
included kissing and embracing another man on federal property, discussing
gay rights on TV shows in which he identified himself as a federal employee,
applying for a marriage license to be married to another man, and receiving
“extensive” publicity because of his attempt to obtain a marriage license. 530
F.2d at 249. In both D ew and Singer, the Government received adverse publicity because o f the dismissals and eventually reversed its policy, reinstating both
employees with back pay.
Because the AUSA has stated that he intends to continue to engage in
homosexual conduct, and this is now public knowledge, the Department might
take the position that an AUSA who habitually engaged in a violation of state
criminal law brings discredit upon the Department sufficient to establish the
kind of nexus required by current case law. We could argue that the willingness
to engage in such acts in violation o f local law demonstrates a disrespect for the
law that is not consistent with the standard of conduct demanded by the
Department o f someone who is engaged in prosecuting others for violations of
the law. We could also note that the local legal community, represented by the
state bar, has condemned at least the public practice of homosexuality.
On the other hand, OPM ’s regulation forbids the federal government from
discriminating against those who engage in homosexual conduct, absent a
nexus between the conduct and job performance. The AUSA could argue that
OPM’s regulation forbids the taking into account of state laws, especially if the
AUSA would probably not be prosecuted for private consensual homosexual
acts under the state’s current enforcement policy. OPM was presumably aware
in 1973 that homosexuality violated the laws of many states and did not intend
its standard an adverse effect on job performance to be met by merely showing
that the conduct violates state law.
2. Law Enforcement Exception
The only justification in the case law which might support a decision to
refuse to retain the AUSA in this context would be to convince the court that
private homosexual conduct is, once it is public knowledge, detrimental to the
performance of the AUSA’s job in states where it violates the criminal law.
Proving the nexus between questioned behavior and job performance, especially when the behavior occurs outside the work place, is, however, often
difficult.12 Courts seem reluctant to find a nexus if the behavior does not occur
12 See Bonet v. U nited States P ostal Service, 661 F.2d 1071 (5th Cir. 1981) (indictm ent for child m olestation, standing alone, insufficient); Young v. H am pton, 568 F.2d 1253 (7th C ir. 1977) (conviction for drug use.
Continued
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during official work hours, and have stated that it is the agency’s obligation to
spell out how the conduct will affect performance or promote the efficiency of
the service. P hillips v. Bergland, 586 F.2d 1007, 1012-13 (4th Cir. 1978).
The most effective way to prove adverse effect on job performance would be
to prove that the special nature of a prosecutor’s job — his public representation o f the entire Department, his duty to uphold the law, and the potential for
accusations of hypocrisy for hiring a lawbreaker to enforce the law — requires
that there be no taint o f criminality. 28 C.F.R. § 45.735-2(a). Some cases have
emphasized that law enforcement officers can, because of their particularly
sensitive positions, be held to a stricter standard of behavior, even in their
private lives, than might otherwise be the case. For example, in M asino v.
U nited States, 589 F.2d 1048 (Ct. Cl. 1978), the court approved the dismissal of
a United States customs officer because of his voluntary statements that he had
smoked marijuana on several occasions:
M asino in his position as a Customs Inspector was specifically
charged with enforcing the laws concerning contraband, including marijuana. Since possession and/or use o f marijuana is a
violation of federal criminal statutes, he was clearly not conducting him self in a m anner to be expected o f a Government
employee engaged in law enforcement duties. This was what the
appeals authority said, and we agree. Further, in addition to the
language of the appeals authority, the transportation and use of
the very contraband which a law enforcement officer is sworn to
interdict, is clearly misconduct which “speaks for itself.” Obviously, the disciplinary action of termination taken against Masino to
“promote the efficiency o f the service” cannot be said to be without
a rational basis. His discharge was neither arbitrary nor capricious.
589 F.2d at 1056. A district court has upheld a state law barring all felons, even
those who had received pardons, from being policemen. Dixon v. McMullen,
12( . . . continued)
standing alone, insufficient); Tygrett v. B a rry, 627 F.2d 1279 (D.C. C ir. 1980) (reaffirm ing analysis in
T ygrett v. W ashington, 543 F.2d 840 (D C . Cir. 1974)) (probationary policem an's advocacy of illegal “sick
o u t” in su fficien t); G rebosz v. United S ta te s C ivil Service C om m 'n, 472 F. Supp. 1081 (S D.N.Y. 1979)
(con v ictio n s fo r possession o f marijuana a n d sale o f cocaine insufficient). Even questionable conduct while
at w ork does not au tom atically provide the nexus. In Phillips v. Bergland, 586 F.2d 1007 (4th Cir. 1978), the
c ourt d eclin ed to find that assaulting a fello w em ployee in th e stairw ell, albeit during the lunch hour, was
facially sufficient to prove the nexus:
T ypical o f conduct, w hich carries on its face p rejudice to the service as contem plated in
§ 7 501(a), are falsificatio n of work records o r expense accounts, theft of governm ent property,
assau lt on o n e ’s su p erv iso r at work, an d insubordination. All of these . . . are quite different from
m isconduct w hich is entirely u nrelated to the em ployee’s work and which occurs when the
em ployee is o ff duty. A nd the courts have recognized th at distinction and have made plain the
g reater burden w hich rests on the agency to justify its action in the latter case.
Id. at 1011 (footnotes and citations om itted). B ut see Yacovone v. Bolger, 645 F 2d 1028 (D.C. Cir.), cert
d enied , 454 U .S. 844 (1981) ($8 theft by P o stm aster sufficient because o f fiduciary responsibilities); Wathen
v. U nited S ta tes, 527 F.2d 1191 (Ct. Cl.) (m u rd er com m itted in public sufficient), cert, denied, 429 U.S. 821
(1976); G ueroy v. H am pton, 510 F.2d 1222 (D.C C ir 1974) (m anslaughter conviction sufficient).
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527 F. Supp. 715 (N.D. Tex. 1981). The court said that it was permissible for
the state to examine the individual’s prior history and to deny employment to
those with a background of lawbreaking in order to insure “that those persons
publicly employed in emergency or dangerous situations are sober and alert,
and possess qualities such as honesty, integrity, reliability and obedience to the
law.” Id. at 721. Noting that policemen are acting on behalf of “people at
large,” the court said:
Policemen are just simply a special category. Integrity and
trust are prerequisites. The law clothes an officer with authority
to handle many critical situations, including those that occur in a
lightning moment and which can never be reenacted or reversed.
. . . A state’s legitimate concern for maintaining high standards
of professional conduct extends far beyond the initial licensing.
Id. See also Upshaw v. McNamara, 435 F.2d 1188, 1190 (1st Cir. 1970);
M acchi v. Waley, 586 S.W.2d 70, 72-74 (Mo. Ct. App. 1979); Vegas v.
Schechter, 178 N.Y.S.2d 67, 68-69 (Sup. Ct. 1958).13 Even those whose

connections to law enforcement appear more tenuous have come within the
sweep of these statements. In upholding the denial of employment to a homosexual who sought work as a property room clerk in the police department,
Childers v. D allas Police Department, supra, the court said:
No one can disagree that the character and activities of those to
whom we entrust the enforcement of our laws must be beyond
reproach. The activities of an employee of a law enforcement
agency are o f paramount interest to that agency, as the police
department as a whole must reflect the values of a majority of
society.

Childers, 513 F. Supp. at 140—41.14 Likewise, it could certainly be argued that
public prosecutors must be trustworthy and law abiding, or else the public’s
confidence in the justice system will erode. Persons deciding whether to bring
or decline prosecutions should not be lawbreakers themselves.15
13 But see Sm ith v. Fussenich, 440 F. Supp. 1077 (D. Conn. 1977) (law b am ng all felons from w ork as
private security guards struck down as overbroad).
14 H ow ever, C hilders offers less support for the decision not to retain the AUSA than at first appears. First,
the case involved a property room clerk, the same kind o f low -level jo b involved in Ashton, supra, in which
the D .C. C ircuit cam e to the opposite conclusion about an FBI m ailroom clerk. Second, C hilders involved a
hom osexual who, as in Singer, was not discreet and who openly advocated hom osexuality w hile identifying
him self as a public employee. The notoriety led the Court to conclude that the applicant failed one o f the tests
laid out in N orton, supra. Childers, 513 F. Supp. at 142 n .l 1.
15 Law enforcem ent is not the only profession the courts have recognized as being one in w hich the pub lic’s
confidence in the em ployee is important. An a ir co n tro ller's jo b has been described by courts as a “a sensitive
one” in w hich m isconduct m ay erode the p u b lic's faith in reliability o f the national air control system. D ew v.
H alaby, 317 F 2 d 582, 587 n . l l (D.C Cir. 1963) (hom osexual acts), cert, dism issed, 379 U.S. 951 (1964);
M cD ow ell v. G oldschm idt, 498 F. Supp. 598, 605 (D. Conn 1980) (conviction for possession o f m arijuana).
D ew 's continued validity has been undercut by Norton, decided five years later, in which the D.C. C ircuit was
m uch more w illing to question and overrule O P M ’s rationale.
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We must emphasize, however, that none of these cases is dispositive. Furthermore, the fact that the AUSA has apparently, according to those who have
evaluated him, continued to perform effectively in his job even after his
homosexuality became public knowledge in the United States Attorney’s Office will seriously undercut the crucial argument that his homosexual conduct
is adversely affecting his job performance. In order to prevail, the Department
may well have to convince the courts to accept the argument that the continuing
violation o f local laws that make private consensual homosexual conduct
criminal establishes the required nexus as a matter of law even though that
local law probably would not be enforced against the AUSA and even though
such a legal “presumption” might be said to run counter to the pertinent statute
and regulations.

II. Comstitational Protectnoims
The AUSA might attempt to argue that failing to retain him would violate
certain o f his constitutional rights, but we do not believe such arguments would
be successful. It is true that federal employees do not give up their constitutional rights upon accepting employment and the federal government may not
condition a job upon the waiver of those rights. However, the issue whether the
right to privacy, which the courts have determined to be protected by the
Constitution, encompasses the right to practice private consensual homosexuality is still a m atter o f serious dispute. See Berg v. Claytor, 436 F. Supp. 76,79
(D.D.C. 1977), vacated, 591 F.2d 849 (D.C. Cir. 1978). Although some courts
have found protection for homosexuals for certain activities in the First Amendment either in the freedom to speak,16 the freedom to associate,17 or the right to
]6S ee A u m illier v. U niversity o f D elaw are, 434 F. Supp. 1273, 131112 (D. Del. 1977); A canfora v Bd. o f
E du ca tio n , 491 F.2d 498, 501 (4th Cir.), c e rt. d enied, 419 U.S. 836 (1974). In A um illier, the court awarded
pun itiv e dam ages in an action brought u n d e r 42 U.S.C. § 1983 against a university president w ho refused to
rehire an untenured teacher because the teach er had discussed his hom osexuality in public. But see Suddarth
v. Slane, 539 F. Supp. 612, 616 (W.D. V a. 1982) (denied recovery under § 1983 on ground that participation
in illegal act — adultery — precluded recovery fo r allegedly w rongful dism issal). Damages w ere also
aw arded in J ohnson v. San Jacinto J u n io r College, 498 F. Supp. 555, 57779 (S.D. Tex. 1980) (adultery
pun ish ed by sum m ary dem otion without a hearing).
17 See G ay L ib v. U niversity o f M issouri, 558 F.2d 848 (8th Cir. 1977) (freedom o f speech and association
protects hom osexual students), cert denied, 434 U.S. 1080 (1978); G ay A lliance v. M athew s, 544 F.2d 162
(4th C ir. 1976) (sam e); G ay Students O rg. v. Bonner, 509 F.2d 652 (1st Cir. 1974) (same); Lesbian/G ay
F reedom D ay C om m ittee, Inc. v. INS, 541 F Supp 569 (N.D. Cal. 1982) (holding unconstitutional p er se
exclu sio n o f hom osexual aliens as violative o f First A m endm ent associational rights o f hom osexual citizens);
F ricke v. Lynch, 491 F. Supp. 381 (D .R .I. 1980) (hom osexual high school student’s rights to freedom of
speech and association covered bringing hom osexual date to high school prom); Student Coalition fo r Gay
R ig h ts v. A u stin P eay State University, 4 7 1 F Supp. 1267 (M .D . Tenn. 1979); Toward a G ayer B icentennial
C om m ittee v. Rhode Isla n d Bicentennial Foundation, 417 F. Supp. 632 (D.R.I. 1976) (upholding right o f
access to public forum ); G ay Activists A llia n ce v. Board o f Regents, 638 P.2d 1116 (Okla. 1981); Alaska Gay
C oalition v. S u llivan, 578 P.2d 951 (Ala. 1978). See also N em etz v. INS, 647 F.2d 432 (4th Cir. 1981) (private
hom osexual co nduct d oes not preclude finding o f “good m oral character” necessary for naturalization). Even
the m ilitary ’s p e r se exclusion of hom osexuals has been successfully attacked in some cases despite the
trad itio n al deference given to arguments about discipline and upholding the law. ben Shalom v. Secretary o f
A rm y, 489 F. Supp. 964 (E.D . Wise 1980) (discharge fo r hom osexuality violated rights o f association and
personal privacy). See also Bruns v. Pomerleau, 319 F. Supp. 58 (D. Md. 1970) (refusal to accept employment
application from practicing nudist violated his right to freedom o f association). Some courts have also found
protection in state constitutions. Gay Law Students A s s ’n v. Pacific Tel. & Tel., 595 P.2d 592,597 (Cal. 1979)
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conduct one’s private life free from government surveillance, see C yr v. Walls,
439 F. Supp. 697 (N.D. Tex. 1977) (police surveillance of homosexual groups
violated right to privacy),18 we do not believe that failing to retain the AUSA
would violate these rights. The Department has not invaded the AUSA’s
privacy by making impermissible inquiries, because the background check is
required of all applicants and there has been no further inquiry. Failure to retain
the AUSA would not be because he associates with homosexuals or has spoken
out about his status but solely because of a determination that knowing,
continuing violations of a local criminal law are sufficient to disqualify him
from a job as a federal prosecutor.

III. Conclusion
The Department has the right to decline to retain the AUSA if his conduct or
intended conduct are adversely affecting his job performance or the performance of those around him. In this particular case, the individual involved
apparently has an excellent record as a litigator and is, according to his present
superior, functioning in a satisfactory manner. It would be difficult, given this
record, to show that his homosexual conduct in fact adversely affects his job
performance. Rather, we believe that on these facts it would be likely that he
would meet the tests articulated in Norton, supra, especially in view of the fact
that the Department is willing to give him the security clearance necessary for
his work. The state criminal law he is apparently violating is, we understand,
only enforced against public conduct. The Department does not have a policy
of dismissing people for conduct that violates other similar state criminal laws.
Staff members at both the Civil Division, which will be called upon to
defend any suit, and OPM, whose regulation we are interpreting, have been
informally consulted and have stated that they believe the facts of this case will
make it difficult to establish a sufficient nexus between the conduct and the job
performance, and we tend to agree with their judgment. As long as the OPM
regulation remains in force, we also believe it would be difficult to establish the
proposition that the violation of local laws on the facts of this case establishes a
nexus as a matter of law sufficient to support a decision to dismiss.
We must reiterate that the case law makes it clear that potential embarrassment to the Department is not enough to justify a refusal to retain an AUSA:
there must be a supportable judgment made by the appropriate officials that the
AUSA’s actions are adversely affecting his performance. Unless the Department can reasonably expect to maintain the burden of proof on this issue, it is
18 See also Shuman v. City o f Philadelphia, 470 F. Supp. 449, 459 (E.D. Pa 1979) (inquiry into off-duty
personal activities — affair w ith an 18-y ear-o ld — violated right o f privacy in the absence o f any showing o f
im pact on job perform ance); M ajor v. H am pton, 413 F. Supp. 66 (E.D. La. 1976) (dism issal o f IRS officer
who rented apartm ent for off-duty, extram arital affairs imperm issible); M indel v. U nited States Civil Service
C om m ’n, 312 F. Supp. 485 (N.D. Cal. 1970) (term ination o f postal clerk for cohabiting violated Ninth
A mendm ent right to privacy). B u t see Suddarth v. S lane, 539 F. Supp 612 (W .D. Va. 1982) (adultery not
protected by the First Am endm ent); H ollenbaugh v. C arnegie Free Library, 436 F. Supp. 1328 (W .D. Pa.
1977), a j f d , 578 F.2d 1374 (3d C ir.) (em ployees’ open adultery not protected by right o f pnvacy), cert.
denied, 439 U.S. 1052(1978).
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not reasonable to expect that the Department would prevail. Without stronger
evidence that this particular individual’s homosexuality is adversely affecting
his performance, we believe that it would be difficult to overcome charges of
discrimination on the basis of conduct that apparently does not adversely affect
the performance o f the employee or those around him.
Th
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Litigation Authority of the Equal Employment Opportunity
Commission in Title VII Suits Against
State and Local Governmental Entities
In general, the Attorney General has plenary authority over the supervision and conduct o f
litigation to which the United States is a party. Courts have narrowly construed statutory
grants o f litigation authority to agencies to permit the exercise of such power only when the
authorizing statutes are sufficiently clear and specific to ensure that Congress intended an
exception to the general rule.
The litigation authority o f the Equal Employment Opportunity Corporation (EEOC) is limited by
statute to suits brought on behalf o f private sector employees. 42 U.S.C. §§ 2000e-4 to 2000e6. Furthermore, litigation authority for Title VII “pattern or practice” suits against State and
local government entities is specifically vested in the Attorney General.
To permit the EEOC, an executive agency subject to the authority o f the President, to represent
on its own behalf a position in court independent o f or contrary to the position o f the United
States, would be inconsistent with the constitutional principle of the unitary executive.

March 13, 1983
M

em o r a n d u m

O p in

io n f o r t h e

C iv

il

Rig

As

h t s

s is t a n t

D

At

t o r n ey

Ge

n er a l

,

iv is io n

This responds to your request for the opinion of this Office regarding the
litigation authority of the Equal Employment Opportunity Commission (EEOC)
in suits brought against state or local governmental entities to enforce Title VII
of the Civil Rights Act of 1964, 42 U.S.C. § 2000e (1976), as amended. Your
question arises in the context of litigation brought in the United States District
Court in Louisiana by a class of black applicants and members o f the New
Orleans Police Department against the City of New Orleans, the New Orleans
Civil Service Commission (CSC) and various municipal and CSC officials,
seeking redress from injuries suffered due to alleged racially discriminatory
policies in the selection, training and promotion of city police officers.1 Following pretrial settlement discussions, the parties moved jointly for the court’s
approval of a proposed consent decree in settlement of the plaintiffs’ claims.
The district court denied approval of the decree on the ground that “the
proposed quota exceeds its remedial objectives while seriously jeopardizing
the career interests of nonblack officers,” and encouraged the parties to resub1 See Williams v. C ity o /N e w O rleans, 543 F Supp 662 (E.D. La. 1982), re v 'd a nd remanded, 694 F.2d 987
(5th Cir. 1982).
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mit a decree “propos[ing] further measures that the parties deem appropriate,
so long as they are precise, remedial in nature, and attentive to the interests of
third parties.” 543 F. Supp. at 686.
On appeal, the U.S. Court o f Appeals for the Fifth Circuit reversed, holding
that the district court’s rejection of the proposed consent decree on the stated
grounds constituted an abuse of the court’s discretion, and remanded with
instructions to enter the decree. We understand that, pursuant to 42 U.S.C.
§§ 2000e-5(f)(l)2 and 2000h-2,3 the Attorney General has certified that this
case is “o f general public importance” and has moved the Court of Appeals for
permission to intervene, on behalf of the United States, as a party-appellee, for
the purpose o f filing a suggestion for rehearing en banc. We understand further
that the EEOC is prepared to petition the court for leave to present, in some
capacity,4 views o f the Commission which are independent of, and possibly
contrary to, those presented by the Attorney General. You now seek the advice of
this Office as to whether the EEOC has authority to make such an appearance.
W e believe that, as the following discussion makes clear, the EEOC’s
litigating authority under Title VII of the Civil Rights Act is limited to the
enforcement o f claims against private sector employees. This conclusion is
supported by the very terms o f the enforcement provisions of Title VII, 42
U.S.C. §§ 2000e-5, 6, as well as the legislative history of those provisions. In
addition, the more general constitutional and statutory considerations investing
the Attorney General with the responsibility for the conduct of all litigation on
behalf of the United States, would, in any event, counsel against a construction
o f the EEOC’s litigating authority that would permit it, as an Executive Branch
agency subject to the supervision and control o f the President, to appear
independently and on its own behalf, in opposition to positions advanced by the
Attorney General, on behalf o f the United States.

L General ComsMeratioims
All questions o f the litigating authority o f Executive Branch agencies and
departm ents must begin with a recognition of the Attorney General’s plenary
authority over the supervision and conduct o f litigation to which the United
2 S ection 2 0 0 0 e -5 (f)(l) provides in p e rtin en t part:
U pon tim ely application, the court m ay , in its discretion, permit the C om m ission, or the A ttorney
G en era l in a case involving a governm ent, governm ental agency, or political subdivision, to
intervene in such civil action upon certificatio n that th e case is o f general public importance.
(E m phasis added.)
3 S ection 2000H-2 provides:
W h en ev er an action has been com m enced in any court o f the U nited States seeking relief from
the d enial o f eq u al protection o f th e law s under the fourteenth am endm ent to the C onstitution on
acco u n t o f race, color, religion, sex o r national origin, the A ttorney G eneral for o r in the nam e of
the U nited States m ay intervene in su ch action upon tim ely application if the A ttorney G eneral
certifies that the case is o f general p u b lic im portance. In such action the U nited States shall be
en titled to the sam e re lie f as if it h a d instituted the action.
4 It is u n clear w hether the Commission seek s to present its views as an amicus curiae or as an intervening
p arty -ap p ellan t. B ecause w e conclude th at th e C om m ission lacks the authority to appear on its ow n behalf in
any public secto r T itle VII litigation, the d istin ctio n betw een intervention and am icus appearances is without
sig n ifican ce to the con sid eratio n and resolution o f this issue.
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States, its agencies and departments, or officers thereof, is party. This plenary
authority is rooted historically in our common law and tradition, see Confiscation Cases, 74 U.S. (7 Wall.) 454,458-59 (1868); The Gray Jacket, 72 U.S. (5
Wall.) 370 (1866); and, since 1870, has been given a statutory basis. See 28
U.S.C. §§ 516, 519.5 See generally United States v. San Jacinto Tin Co., 125
U.S. 273 (1888). The rationales underlying this grant of plenary authority to the
Attorney General are many, the most significant of which is the need to
centralize the federal litigation functions under one authority to ensure: (1)
coordination in the development of positions taken by the Government in
litigation, and consideration of the potential impact of litigation upon the
Government as a whole; and (2) the ability of the President, as head o f the
Executive Branch, to supervise, through the Attorney General, the various
policies of Executive Branch agencies and departments as they are implicated
in litigation. Because of his government-wide perspective on matters affecting
the conduct o f litigation in the Executive Branch, the Attorney General is
uniquely suited to carry out these functions. See United States v. San Jacinto
Tin Co., 125 U.S. at 27880. See also Report o f the Attorney G eneral’s Task
Force on Litigating Authority (Oct. 28, 1982)); Memorandum fo r the Attorney

General re: The Attorney G eneral’s role as C hief Litigator fo r the United
States, 6 Op. O.L.C. 47 (1982).

Notwithstanding Congress’ determination that the litigating functions o f the
Executive Branch be generally centralized in the Attorney General, the Attorney General’s “plenary” authority over litigation involving the United States is
limited to some extent by the “except as otherwise authorized by law” provisions contained in §§ 516 and 519. Nevertheless, mindful of the considerations
supporting such centralization, the courts have narrowly construed statutory
grants of litigation authority to agencies in derogation of the responsibilities
and functions vested in the Attorney General to permit the exercise of litigating
authority by agencies only when the authorizing statutes are sufficiently clear
and specific to ensure that Congress indeed intended an exception to the
general rule. See, e.g., Case v. Bowles, 327 U.S. 92 (1946); ICC v. Southern Ry.
Co., 543 F.2d 534 (5th Cir. 1976); Federal Trade Comm’n v. Guignon, 390 F.2d
323 (8th Cir. 1968). See generally Report o f the Attorney General’s Task Force on
Litigating Authority, supra '. Memorandum fo r the Attorney General, supra.6
5 28 U.S.C. § 5 1 6 provides:
Except as otherw ise authorized by law, the conduct o f litigation in which the U nited States, an
agency, o r officer thereof is a party, o r is interested,and securing evidence therefor, is reserved to
officers o f the Department o f Justice, under the direction o f the Attorney G eneral.
28 U .S.C. § 519 provides:
Except as otherw ise authorized by law, the Attorney General shall supervise all litigation to w hich the
U nited States, an agency, o r officer thereof is a party, and shall direct all U nited States A ttorneys, A ssistant
U nited States A ttorneys, and special attorneys appointed under section 543 o f this title in the discharge of
their respective duties.
6 The T ask Force Report and the 1982 O ffice o f Legal Counsel M emorandum together provide an extensive
and thorough discussion o f the A ttorney G en eral's litigating authority for the Executive B ranch, including its
historical origins and developm ent since 1789, the ju d icial construction o f various “litigating authority*’
statutes, and the M emoranda o f U nderstanding entered into by the D epartm ent o f Justice to share litigating
functions with “clien t” agencies.
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A. The E E O C ’s Litigating Authority

The EEOC’s general litigating authority is found in the Commission's
authorizing statute, 42 U.S.C. § 2000e-4. Subsection (b) of that section, which
governs the appointment and functions of the Commission’s General Counsel,
provides in pertinent part:
(b) (1) There shall be a General Counsel of the Commission
appointed by the President, by and with the advice and
consent of the Senate, for a term of four years. The
General Counsel shall have responsibility for the conduct o f litigation as p ro vid ed in sections 2000e-5 and
2 0 0 0 e-6 of this title.

(2) A ttorneys appointed under this section may, a t the direc-

tion o f the Commission, appear fo r and represent the
Commission in any case in court, provided that the A ttorney General shall conduct a ll litigation to which the
Commission is a p a rty in the Supreme Court pursuant to
this subchapter.

(Emphasis added.) In addition, subsection (g)(6) of § 2000e-4 authorizes the
Commission
to intervene in a civil action brought under section 2000e-5 of
this title by an aggrieved party against a respondent other than a

governm ental agency o r political subdivision.

(Emphasis added.)
Sections 2000e-5 and 2000e-6, which constitute the enforcement provisions
for Title VII o f the Act, set forth the functions and responsibilities of the EEOC
and the Attorney General, respectively, for enforcement of the Act. Section
2000e-5 outlines the various procedures for filing charges of alleged discrimination with the Commission and the Commission’s responsibilities for timely
investigation and attempted conciliation of those charges. Subsection (f)(1)
provides that if, after a given period of time, the Commission is unable to
secure an acceptable conciliation agreement,
the Commission may bring a civil action against any respondent

not a government, governm ental agency, or political subdivision nam ed in the charge. In the case o f a respondent which is a
government, governmental agency, o r political subdivision, if

the Commission has been unable to secure from the respondent
a conciliation agreement acceptable to the Commission, the
Comm ission shall take no further action and shall refer the case
to the A ttorney General who m ay bring a civil action against the

respondent in the appropriate United States district court. The
person or persons aggrieved shall have the right to intervene in a
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civil action brought by the Commission or the Attorney General
in a case involving a governmental agency, or political subdivision.
(Emphasis added.) If, after investigation, the Commission dismisses the charge
or fails to file a civil action after the statutory period of reference has expired,
or “the Attorney General has not filed a civil action in a case involving a
government, governmental agency, or political subdivision,” the complainant
is entitled to bring suit in his or her individual capacity. In such cases, upon
timely application, the court may, in its discretion, permit the Commission, or

the Attorney General in a case involving a government, governmental agency,
or political subdivision, to intervene . . . upon certification that the case is of

general public importance. 42 U.S.C. § 2000e-5(f)(l) (emphasis added).
The enforcement provisions contained in § 2000e-5 clearly limit the EEOC’s
authority to bring civil actions on behalf of Title VII complainants, or to
intervene in such proceedings, to cases involving nongovernmental defendants.
That is, by its very terms, the EEOC’s litigation authority is limited to suits
brought on behalf of private sector employees. See General Telephone Co. o f
the Northwest v. EEOC, 446 U.S. 318, 324 & n.6 (1980) (in describing the
statutory scheme of Title VII, the Court stated that § 2000e-5(f)(l) “specifically authorizes the EEOC to bring a civil action against any respondent not a
governm ental entity upon failure to secure an acceptable conciliation agreement,” and added that “[t]he Attorney General is authorized to bring suit
against a governmental entity”), (emphasis added).7 See also United States v.
Fresno Unified School D ist., 592 F.2d 1088 (9th Cir.), cert, denied, 444 U.S.
832(1979).
This limitation, and those contained in § 2000e-6 discussed below, are
incorporated into the general grant of litigating authority to the Commission in
§ 2000e-4(b).8 Thus, to the extent that the Commission bases its claim of
authority to appear in Title VII litigation against public sector employees on
§ 2000e-4(b)(2), it, in effect, claims that EEOC attorneys are not bound by the
constraints imposed on the litigating authority o f the General Counsel, under
whose supervision they work. Such a construction would be contrary to Congressional intent,9 the rule that exceptions to the Attorney General’s plenary
7 The C ourt further stated that the 1972 am endm ents to the Act expanded the C om m ission's enforcem ent
pow ers beyond the conciliation authority granted to it in 1964 by “authorizing the EEOC to bring a civil
action in federal district court against private em ployers reasonably suspected of violating Title V II.” 446
U.S. at 325 (em phasis added).
8 As indicated above, §§ 2000e-4(b)( 1) and (2) grant the G eneral Counsel “responsibility for the conduct o f
litigation as provided in sections 2000e-5 and 2000e-6," and attorneys “appointed under this section'1 the
authority to, “at the direction o f the Com m ission, appear for and represent the Com m ission in any case in
court," except the Suprem e Court. (E m phasis added.)
9 The C onference R eport to the 1972 am endm ents to T itle VII o f the C ivil R ights Act indicates that:
B oth the H ouse bill and the Senate am endm ent authorized the bringing o f civil actions in
Federal district courts in cases involving unlaw ful em ploym ent practices.
The Senate am endm ent pro vid ed that the A ttorney G eneral bring actions against state and
loca l governm ents. A s to other respondents, suits were to be brought by the Commission. The
Senate am endm ent perm itted suits by the Com m ission o r the Attorney G eneral if the CommisContinued
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litigating authority are to be narrowly construed, and the plain language of the
statute.
The second provision outlining the scope of the EEOC’s authority to litigate
Title VII suits, § 2000e-6, relates to the prosecution of “pattern or practice”
suits.10 That provision, as amended by § 5 of the President’s Reorganization
Plan No. 1 of 1978,43 Fed. Reg. 19809,92 Stat. 3781 (Feb. 23,1978), vests the
authority for “initiation of litigation with respect to State or local government,
or political subdivisions under . . . [42 U.S.C. § 2000e-6] and all necessary
functions related thereto, including investigations, findings, notice and an
opportunity to resolve the m atter without contested litigation” in the Attorney
General. See 42 U.S.C. § 2000e-4 note (Supp. IV 1980).
9 ( . . . continued)
sion w as unable to secure from respondent “a conciliation agreem ent acceptable to the Com m iss io n " w hile the H ouse bill permitted the C om m ission to sue if it is unable to obtain “voluntary
co m pliance." The Senate amendment perm itted aggrieved persons to intervene in suits and
allow ed a private action if no case is brought by the Com m ission or Attorney General within 150
days. T he H ouse bill permitted a p riv ate action after 180 days. The Senate amendment allowed
the G eneral C ounsel o r Attorney G eneral to intervene in private actions; the H ouse bill permitted
only the A ttorney G eneral to intervene. The Senate am endm ent perm itted a private action in a
case w here the C om m ission entered into a conciliation agreem ent to which the aggrieved person
w as not a party (i.e. a signatory).
T he conferees adopted a provision allow ing the Com m ission o r the Attorney G eneral in a
ca se a gainst a state o r local governm ent agency, to b n n g an action in Federal district courts if the
C om m ission is unable to secure from the respondent “a conciliation agreem ent acceptable to the
C o m m issio n ." A ggrieved parties a re perm itted to intervene. They may bring a private action if
the C om m ission o r A ttorney General has not brought suit within 180 days or the Com m ission has
entered into a conciliation agreem ent to which such aggrieved party is not signatory. The
C om m ission, o r the Attorney G enera) m a case involving state and local governm ents, may
intervene in such private action.
H .R. C onf. R ep. No. 899, 92d Cong , 2d S e ss. 17-18 (1972) (em phasis added).
10 42 U .S.C . § 2000e-6, as originally en acted in 1964, Pub. L. No. 88352, 78 Stat. 261 (July 2, 1964),
provided that:
(a) W henever the Attorney G eneral has reasonable cause to believe that any person or group
o f persons is engaged in a pattern o r practice o f resistance to the full enjoym ent of any o f the
rig h ts secured by this title, and that th e pattern o r practice is of such a nature and is intended to
deny the full exercise o f the rights herein described, the A ttorney General may bring a civil
action in the appropriate district c o u rt o f the U nited States by filing w ith it a com plaint (1) signed
by him (o r in his absence the Acting A ttorney G eneral), (2) setting forth facts pertaining to such
pattern o r practice, and (3) requesting such relief, including an application for a perm anent or
tem porary injunction, restraining o rd e r or other o rder against the person or persons responsible
fo r such pattern o r practice, as he d eem s necessary to insure the full enjoym ent o f the rights
herein described.
In 1972 the A ct was am ended. Pub. L. No. 9 2 -2 6 1 , 86 Stat. 107 (M ar 24, 1972), to provide that:
(c) E ffective tw o years after [M arch 24, 1972], the functions o f the Attorney General under
this section shall be transferred to th e [Equal Em ploym ent O pportunity] Com m ission, together
w ith such personnel, property, records, and unexpended balances o f appropriations, allocations,
and o th e r funds em ployed, used, held, available, o r to be made available in connection with such
functions unless the President subm its, and neither H ouse o f C ongress vetoes, a reorganization
plan pursuant to chapter 9 of Title 5, inconsistent with the provisions of this subsection. The
C om m ission shall carry out such functions in accordance with subsections (d) and (e) of this section.
42 U .S.C . § 2000e-6 (Supp. IV 1974).
In 1978, pursuant to the President’s Reorganization Plan No. 1, 92 Stat. 3781 (1978), the authority for
prosecuting ‘‘pattern o r practice” suits against governmental defendants under Title VII o f the Civil Rights Act, 42
U.S.C. § 2000e-6, was transferred back to the Attorney General. Section 5 of the Reorganization Plan provides that:
C ontinued
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In his Message to Congress conveying the Reorganization Plan, the President stated that the Plan was designed to “consolidate Federal equal employment opportunity activities” by reducing the number of federal agencies with
enforcement responsibilities from fifteen to three,11 and to “bring coherence to
the equal employment enforcement effort.” Id. With respect to the Attorney
General’s responsibility for public sector “pattern or practice” litigation, the
President stated:
The Plan I am proposing will not affect the Attorney General’s
responsibility to enforce Title VII against State or local governments or to represent the Federal government in suits against
Federal contractors and grant recipients. In 1972, the Congress

determ ined that the Attorney General should be involved in suits
against State and local governments. This proposal reinforces
that judgm ent and clarifies the A ttorney G eneral’s authority to
initiate litigation against State or local governments engaged in
a “pattern or p ra c tic e ” o f discrimination. This in no way dimin-

ishes the EEOC’s existing authority to investigate complaints
filed against State or local governments and, where appropriate,
to refer them to the Attorney General. The Justice Department
and the EEOC will cooperate so that the Department sues on
valid referrals, as well as on its own or “pattern or practice”
cases.

Id. (emphasis added). On June 30, 1978, the President signed Executive Order

No. 12068,43 Fed. Reg. 28971 (1978), implementing § 5 of the Plan to transfer
10 (.

continued)
Section 5. Transfer o f Public Sector 707 Functions
Any function o f the Equal Em ploym ent O pportunity Com m ission concerning initiation of
litigation w ith respect to State or local governm ent, o r political subdivisions under Section 707 of
Title VII o f the Civil R ights Act o f 1964, as am ended, (42 U S C. 2000e-6) and all necessary
functions related thereto, including investigations, findings, notice and an opportunity to resolve
the m atter w ithout contested litigation, are hereby transferred to the Attorney G eneral, to be
exercised by him in accordance with procedures consistent with said Title VII. The Attorney
General is authorized to delegate any function under Section 707 o f said Title VII to any officer
or em ployee o f the D epartm ent o f Justice.

42 U.S C. § 2000e-4 note (Supp. IV 1980). There has been considerable disagreem ent in the courts as to
w hether the 1972 am endm ents, which transferred the A ttorney G eneral’s functions regarding “pattern or
practice” litigation to the EEOC (effective 1974), stripped the A ttorney General o f his authority to file
“pattern o r practice” suits against state and local governm ents until enactm ent of the 1978 R eorganization
Plan. See, e.g.. U nited States v. City o f M iam i, 664 F 2d 435, 437 & n.l (5th Cir. 1981) (en banc); United
States v. Fresno U nified School D istrict, 592 F.2d at 1093. There is uniform agreem ent, how ever, on the
proposition that the EEOC no longer has authority to file “ pattern or practice” suits against state and local
governments.
11 The three agencies which retained Equal Em ploym ent O pportunity Enforcem ent responsibilities under
the R eorganization Plan are the EEOC, the L abor D epartm ent and the Department o f Justice. The respective
enforcem ent functions o f the agencies are clearly delineated in the Plan to prevent needless duplication and
overlap. See 42 U .S.C. § 2000e-4 note (Supp. IV 1980).
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to the Attorney General the authority, previously exercised by the EEOC, to
prosecute “pattern or practice” suits against public sector defendants.12
As is evident from the foregoing analysis, a construction of § 2000e-6 that
would grant the EEOC authority to litigate “pattern or practice” suits against
State or local governments is contrary to the plain language of the 1978
amendments to the provision. That the EEOC’s independent litigating authority in Title VII suits brought under §§ 2000e-5, 6 is limited to private sector
suits is a position that is supported by the Department of Justice as well as the
courts. See U nited States v. C ity o f M iami, 664 F.2d 435, 437 (5th Cir. 1981)
(en banc) (“ [Defendants] contend[] that, after 1974, only the EEOC could
institute . . . [“pattern or practice”] actions against public employers; however,
Congress has now explicitly authorized only the Attorney General to do so.”)
(footnote omitted). See also U nited States v. Commonwealth o f Virginia, 620
F.2d 1018, 1022 (4th Cir.), cert, denied, 449 U.S. 1021 (1980); United States v.
Fresno Unified School District, 592 F.2d at 109293; United States v. State o f
North Carolina, 587 F.2d 625 (4th Cir. 1978), cert, denied, 442 U.S. 909
(1979).13

II. CoesttntatnomaJ Considerations
Apart from the foregoing statutory analysis, which we believe demonstrates
conclusively that the EEOC lacks authority to prosecute, intervene in, or
otherwise appear in, public sector Title VII litigation on its own behalf, the
constitutional considerations which bear on the issues raised by your request
require such a result. These considerations stem from the fundamental premise
that the whole o f the Executive power, created by Article II of the Constitution,
is vested exclusively in the President. M yers v. United States, 272 U.S. 52,
161-64 (1926). Included within the Executive power is the obligation to “take
care that the laws be faithfully executed,” art. II, § 3, which necessarily
encompasses the authority to exert “general administrative control of those
12 E xecutive O rder No. 12068 provides:
T ra n sfer o f C ertain F unctions to A ttorney General.
B y virtue o f the authority vested in me as President o f the U nited States by the C onstitution and
law s o f the U nited States, including Section 9 o f Reorganization Plan N um ber 1 o f 1978 (43 FR
19807), in o rd er to clarify the A ttorney G en eral's authority to initiate public sector litigation
un d er Section 707 o f T itle VII of th e C ivil R ights Act o f 1964, as am ended (42 U.S.C. 2000e-6),
it is ordered as follow s:
1.1. S ectio n 707 F unctions o f the A tto rn ey G eneral.
1-101. Section 5 o f Reorganization Plan N um ber 1 o f 1978 (43 FR 19807) shall become
effective on Ju ly 1, 1978.
1-102. The functions transferred to the A ttorney G eneral by Section 5 of R eorganization Plan
N um ber 1 o f 1978 shall, consistent w ith Section 707 o f T itle VII o f the C ivil Rights A ct o f 1964,
as am ended, be perform ed in accordance w ith D epartm ent o f Justice procedures heretofore
follow ed under Section 707.
See 42 U .S.C . § 2000e-6 note (Supp. IV 1980).
13 A lthough these decisions d o not ex p licitly lim it the C om m ission's authority to private sector suits, they
stand fo r the proposition that the 1978 R eorganization Plan transferred to the Attorney General the full and
com plete authority to initiate T itle VII litigation against state and local governm ents, leaving the EEOC with
w hatever T itle V ll litigation authority rem ained after the transfer, i.e., suits against private employees.

64

executing the law,” i.e., the Executive officers. M yers , 272 U.S. at 164. There
is no doubt that the EEOC, which performs functions that are “predominandy” 14
executive in nature — conciliation and the prosecution of civil law suits — is an
Executive Branch agency whose members serve at the pleasure of the President and
are removable without cause.15 See “Reorganization Plan No. 1 of 1978 — Equal
Employment Opportunity Comm’n,” 2 Op. O.L.C. 69,69 n. 1 (1978).
Because it is an executive agency subject to the authority of the President, to
permit the Commission to appear in a judicial proceeding in which the United
States has exercised its authority to appear as a party (or has otherwise presented its views, e.g., as an amicus), and present views on its own behalf which
are independent of or contrary to those presented by the United States, would
be inconsistent with the integrity of the Executive in the exercise o f his Article
II powers and responsibilities. Such a circumstance would, literally, put the
Executive in the untenable position of speaking with two conflicting voices,
abdicating his constitutional responsibility to “take Care that the Laws [are]
faithfully executed.”
In 1979, President Carter signed Executive Order No. 12146, by which he
delegated to the Attorney General the Executive’s authority for solving intrabranch disputes regarding legal matters. That order provides:
1—401. Whenever two or more Executive agencies are unable to
resolve a legal dispute between them, including the question of
which has jurisdiction to administer a particular program or to
regulate a particular activity, each agency is encouraged to
submit the dispute to the Attorney General.
1—402. Whenever two or more Executive agencies whose heads
serve a t the pleasure o f the President are unable to resolve such
a legal dispute, the agencies shall subm it the dispute to the
A ttorney General p rio r to proceeding in any court, except where

there is specific statutory vesting of responsibility for a resolution elsewhere.

Executive Order No. 12146 (July 18, 1979), reprinted in 28 U.S.C. § 509 note
(emphasis added). The EEOC, which is an agency “whose headfs] serve at the
pleasure of the President,” is prohibited by § 1—402 from proceeding in any
action, whether public sector or private sector litigation, in which the Attorney
General has, in the exercise of the dispute resolution function delegated to him
by the Executive, determined that the position of the United States is contrary
to that represented by the Commission.
14 See H um phrey's E x e c u to ry . U nited States, 295 U.S. 602, 624 (1935) (proposing a “functional” test fo r
determ ining w hether fo r purposes o f the President’s pow er o f removal, an agency is independent, and
therefore the President’s pow er o f rem oval o f its m em ber m ay be lim ited, or a part o f the Executive Branch,
in which case the m em bers serve at the pleasure o f the President). See also W iener v. United S tates, 357 U.S.
349(1958).
13 M em bers o f the C om m ission are appointed by the President, by and with the advice and consent o f the
Senate, for a term o f five years 42 U .S.C. § 2000e-4(a) The G eneral Counsel is appointed by the President,
by and w ith the advice and consent o f the Senate, fo r a term o f four years. 42 U .S.C . § 2000e-4(b)(l).
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III. Conclusion
The EEO C’s statutory litigating authority for the enforcement of Title VII of
the Civil Rights Act, 42 U.S.C. §§ 2000e-5, 6, is, by its very terms, limited to
civil actions against private sector employers, the responsibility for enforcement litigation against “government^], governmental agenc[ies], or political
subdivision[s]” having been vested in the Attorney General. This being the
case, the Commission lacks litigation authority with respect to Williams v. City
o f N ew O rleans, which is a Title VII enforcement action against a governmental entity. As envisioned by the statutory scheme, the Attorney General has
petitioned the court to present the views of the United States in this litigation.
Apparently the EEOC seeks to present its views to the court in the Williams
case because it disagrees with the position taken by the Attorney General on
behalf o f the United States in the litigation; it is equally evident that as an
executive agency subject to the supervision and control of the President, the
Commission may not represent on its own behalf a position in court that is
contrary to that taken by the Executive, through his delegee, the Attorney
General. To perm it otherwise would raise serious constitutional issues concerning the unity and integrity o f the Executive. Accordingly, we conclude that
the EEOC lacks authority to petition the court o f appeals in Williams v. City o f
Wew O rleans for leave to file a brief or otherwise make an appearance.
Th
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Special Deputations of Private Citizens
Providing Security to a Former Cabinet Member
The United States M arshals Service may not grant special deputy status to private citizens hired
by a former cabinet member. By regulation, the Director o f the Service may confer such status
only upon selected federal officers or employees or state and local law enforcement officers.
Although the Attorney General may deputize private citizens, such appointm ents must further
federal law enforcem ent functions within the authority o f the M arshals Service. 28 U.S.C.
§ 569(c).
A federal law enforcem ent function sufficient to justify the appointment o f special deputy
marshals should be determ ined by the Marshals Service in the first instance, on the facts of
each case in light o f a num ber o f different factors. In this case, no sufficient federal law
enforcement function exists to permit the Attorney General to deputize these private security
personnel.

March 18, 1983
M

em o r a n d u m

O p in

io n f o r

t h e

A

s s o c ia t e

At

t o r n ey

G

en er a l

You have asked that we examine the authority o f the United States Marshals
Service to provide special deputations to security personnel of a former cabinet
member, Mr. A. In addition, you have requested our advice regarding the
issuance of special deputy badges and credentials to the specially deputized
security personnel. For the reasons set forth below, we have concluded that the
Marshals Service lacks the authority to appoint the former cabinet member’s
staff as special deputies. We further conclude that on the facts as we understand
them the Attorney General also lacks the authority to make the appointments.
Accordingly, the issuance of badges and credentials need not be considered
further.

I. Factual Background
In 1978, the Marshals Service, at the direction of the Deputy Attorney
General, granted special deputy authority to four private citizens employed by
Mr. A for the purpose of providing him with personal security. According to
the Deputy Director of the Marshals Service, the deputations have been renewed annually with the concurrence of the Department of Justice.
In 1982, Mr. A ’s assistant sent two letters to the Deputy Director. The first
letter requested that three members of the former cabinet member’s staff be
deputized as special deputy United States marshals. One of the proposed
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deputations is for the purpose of replacing a previously designated special
deputy who has left his position. The other two are in addition to the four
positions previously approved for Mr. A’s staff. The letter states that “deputation o f these three employees will considerably augment our ability to cope
with a relatively new security problem that was the subject of discussions
between [Department officials and Mr. A].” 1
The second letter requested that the Marshals Service issue credentials,
including photographs and imbedded badges, for Mr. A ’s security personnel.
Currently, these special deputies use their oath of office document to identify
themselves. According to Mr. A ’s assistant, this form of identification “is met
by degrees of dubiousness ranging from skepticism to outright rejection.” In
order to avoid a situation of embarrassment to the Marshals Service or to Mr.
A, as well as confusion and delays that are alleged to create potentially
hazardous security situations, Mr. A ’s assistant requested the issuance of
credentials to be used for identification purposes.
The Deputy Director of the Marshals Service directed this correspondence to
your Office. In a memorandum, the Deputy Director has indicated that on the
occasion o f each annual renewal, the Marshals Service has expressed reservations regarding the propriety of the deputations and what they regard as
“questionable legal authority” for their issuance. The memorandum further
states that the Marshals Service knows of no other circumstance in which the
deputation authority has been interpreted to allow the commissioning of private
citizens for the purpose of providing personal protection to a private citizen.2
The M arshals Service has requested your direction in responding to the
request for the issuance of badges and credentials. This determination seems
necessarily to involve the issue whether the special deputations are appropriately granted in the first instance. You have referred these two issues to this Office.

H. Legal Isswies
A United States marshal has been described as a “national peace officer.” In
re N eagle, 39 F. 833, 854-55 (C.C. Cal. 1889), tiff'd, 135 U.S. 1 (1890). In

general terms, his duties include the “enforcement, maintenance and administration of the federal authority.” See United States v. Krapf, 285 F.2d 647,649
(3d Cir. 1960). More specifically, the marshal’s duties include, among others,
providing courtroom security for the federal judiciary;3 providing personal
1W e understand that the “ new security problem ” involves harassm ent o f Mr. A by a group that is alleged to
have d isrupted his schedule by sending false com m unications to the parties with whom he had appointm ents.
W e are unaw are o f any allegations o f direct threats to Mr. A ’s personal security from the group. An FBI
investigation is currently underway in this m atter, and the FBI is also investigating a separate incident
involving a bom b threat from an unknow n source.
2 T he M arshals Service claim s to recognize the “uniqueness" o f Mr. A ’s circum stances and to understand
the co n sid eratio n s w hich have resulted in the decision to grant the deputations. The Service also states,
how ever, that it is unaw are o f the actu al occurrence o f any direct physical incident which required the
intervention o f the form er cabinet m em ber’s security personnel under color o f their authority as United States
m arshals. W e are sim ilarly unaware o f a n y direct physical threats.
3 28 U .S.C. § 569(a); see 28 C.F.R. § 0 . 111(d).
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protection to prevent disruption of the federal judicial process by criminal
intimidation;4 assisting in the protection of federal buildings and property;5
executing writs, process, and orders;6 disbursing certain salaries and moneys;7
collecting and accounting for fees;8 custody of prisoners;9 and protecting
certain Government witnesses.10
Significant powers are conferred upon United States marshals and deputy
marshals so that they may carry out their functions:
United States marshals and their deputies may carry firearms
and may make arrests without warrant for any offense against
the United States committed in their presence, or for any felony
cognizable under the laws of the United States if they have
reasonable grounds to believe that the person to be arrested has
committed or is committing such felony.
18 U.S.C. § 3053. Moreover, “in executing the laws of the United States within
a State,” they “may exercise the same powers which a sheriff of the state may
exercise in executing the laws thereof.” 28 U.S.C. § 570.
Most important, for purposes of the issue you have raised. United States
marshals may “command all necessary assistance to execute their duties.” 28
U.S.C. § 569(b). This section is but the latest version of the authority first
contained in § 27 of the Judiciary Act of 1789, which itself merely reflected the
common law rule that the sheriff had the power to summon the posse comitatus
and that the citizen had the duty to participate if called upon:
It is the duty and the right not only of every peace officer of
the United States, but of every citizen, to assist in prosecuting,
and securing the punishment of, any breach of the peace of the
United States. It is the right, as well as the duty, of every citizen,
when called upon by the proper officer, to act as part o f the
p o sse comitatus in upholding the laws of his country.
In re Quarles, 158 U.S. 532,535 (1895). See also In re Neagle, 135 U.S. 1 ,5 6 61 (1890); Ex parte Siebold, 100 U.S. 371, 394-96 (1880); 6 Op. Att’y Gen.

466,471 (1854).
By statute, the Attorney General is specifically empowered to supervise and
direct the marshals in the performance of public duties.11 The Attorney General
4 See 28 C.F.R. § 0 .1 11(e).
5 See 28 C.F.R. § 0 .1 1 1(f).
6 28 U.S.C. § 569(b).
1 28 U.S.C. § 571 provides that the m arshals shall pay the salaries, office expenses, and allow ances of
U nited States attorneys, their assistants, clerks, and m essengers; the m arshals, their deputies, and clerical
assistants; the U nited States trustees, their assistants, staff, and other em ployees; and circuit and district
judges, clerks and deputy clerks o f court, court reporters, and other court personnel.
8 28 U.S.C. § 5 7 2 .
9 Id. § 573.
1018 U.S.C. n o te p re c . § 3 4 8 1 ; i « 28 C.F.R. §0.111(c).
" 2 8 U.S.C. § 569(c).
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is also specifically empowered to authorize appointment of deputy marshals.12
These powers have been delegated to the Director of the United States M arshals Service.13 The Executive’s common law and statutory power to summon
a p o sse com itatus has, by regulation, been conferred as a power to appoint
special deputy marshals. The Attorney General has also delegated to the
Director of the M arshals Service the authority “to deputize selected officers or
employees of the United States to perform the functions of a U.S. deputy
marshal in any district designated by the Director, and to deputize whenever
the needs o f the U.S. Marshals Service so require selected State or local law
enforcement officers to perform the functions in any district designated by the
Director.” 28 C.F.R. § 0.112.

III. Discussion
A. H istorical P ractice

The M arshals Service regularly receives requests for special deputations.
The authority o f a United States marshal is the easiest and possibly the only
practical legal means to carry firearms interstate or through airport security
checkpoints and on board commercial airline flights. The Marshals Service has
repeatedly taken the position that the use of the special deputation authority
should be limited to those circumstances where the United States marshal
needs the deputations in order to accomplish his or her specific mission. This
philosophy is reflected in the current regulation which authorizes deputation
only of selected officers or employees of the United States or selected State or
local law enforcement officers when the needs of the Marshals Service so
require. See 28 C.F.R. § 0.111.
These legal and policy considerations have been the basis for a number of
refusals to grant or extend special deputy authority. A prior opinion of this
Office considered the issue whether the Attorney General has authority to
deputize privately employed security guards to facilitate protection of a private
individual. That opinion reasoned that a deputy marshal has lawful authority
only when he is performing a federal function, and thus the Attorney General
could assign the marshal to protect an individual only when a federal function
was involved. Finding none in the case of a private citizen, at least when he was
not a prospective witness in a federal proceeding, we concluded that no
statutory authority existed.
There have been requests from others for deputation, which were denied in
instances where the Marshals Service had no enforcement authority, notwithstanding that some federal law enforcement function or federal official was
involved. In 1979, the Department received a request from a Congressman,
inquiring whether private security officers for a Presidential candidate might
12 T itle 28 U .S.C . § 562 provides in pertinent part that “ [t]he Attorney General may authorize a U nited
States m arshal to ap p o in t deputies."
13 28 C .F.R . § 0 .1 1 2 .
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be designated as federal marshals in order to obviate the problem of obtaining
state permits to carry firearms. This Office advised the Congressman on behalf
of the Department that under the regulations and policy of the Department there
was no authority to deputize the security officers because the Marshals Service
had no role in protecting Presidential candidates.
Similarly, in 1978, the Marshals Service determined not to renew the special
deputations of officials of fourteen federal departments and agencies. Generally, such special deputy authority was used to provide personal protection for
the head o f the department or agency. At the time, most heads of executive
departments and agencies were not covered by the federal assault statute, 18
U.S.C. § 1114.14 It was thus not a federal crime, in most circumstances, to
threaten or harm them, and thus, in the view of the Marshals Service, not a
federal law enforcement function to protect them.
The determination of the Marshal’s Service was endorsed by the Deputy
Attorney General, who stated:
The Marshals Service had correctly observed that the applicable
statutes and regulations by their terms limited such deputations
to circumstances where the special deputy was performing the
duties of a deputy marshal and “the needs of the U.S. Marshals
Service” required the deputation.
The Deputy Attorney General also expressed concern that the special deputations might be viewed as directly contravening the intent of Congress by
providing authority to make arrests and carry firearms to officers to whom
Congress specifically had chosen not to grant those powers. Finally, the Marshals Service had found that it was impossible to control or review the use of
the special deputy authority if it was widely conferred. The Service was
concerned that it not be held liable for actions over which it has little or no
control.
B. The Present Request

The Marshals Service has advised us that the four special deputations provided to the former cabinet member’s staff are the only ones out of 637
currently in force that have been granted for “private persons . . . to provide
private security to a private person.” 15 In the view of the Marshals Service:
14 Such coverage is now effectively provided by Pub. L. No. 9 7 -2 8 5 ,9 6 Stat. 1219 (1982), which am ended
18 U.S.C. § 351 to m ake it a federal crim e.to kill certain Executive Branch officials and mem bers o f the
President’s staff.
15 In fact, these deputations appear to be the only ones currently granted to anyone to protect a private
person o ther than in the general course o f the m arshal’s duties, for exam ple, the protection o f w itnesses. W ith
the lim ited exception o f federal contractor em ployees at certain m ilitary sites, these deputations appear also
to be the only ones currently conferred upon anyone other than a federal, state, or local law enforcem ent
officer. Even w ithin this lim ited exception, there is a specific federal law enforcem ent function being
performed.
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the request to deputize a citizen’s bodyguards does not meet any
o f the requirements for special deputation. This is not a law
enforcement function o f the United States and would clearly
provide law enforcement authority to private citizens for private
purposes not clearly intended by statute or regulation.
We agree that the Marshals Service is without explicit authority to grant special
deputations to Mr. A ’s staff. Pursuant to 28 C.F.R. § 0.112, the Director of the
M arshals Service is expressly authorized to confer special deputy status only
upon selected federal officers o r employees or state and local law enforcement
officers. The members of Mr. A ’s staff do not meet this qualification.
A separate question is whether the Attorney General himself has statutory
authority to grant special deputations to private citizens. By statute, the Attorney General may authorize appointment of deputy marshals; there is no restriction to federal, state, or local officials. Notwithstanding the delegation of
authority to the Director of the Marshals Service, the Attorney General retains
at least as much o f the statutory authority as he has not expressly delegated. He
could, if the other conditions were satisfied, deputize a private citizen. Such a
power merely reflects that the power to designate special deputy marshals
originated in the power to summon a po sse com itatus , which was, o f course,
composed o f private citizens.
The relevant limitation on the Attorney General’s power to appoint special
deputies is that such appointments must be in furtherance of the marshal’s
“performance o f public duties.” 28 U.S.C. § 569(c). We believe that the marshal’s
“public duties” are appropriately construed to mean federal law enforcement
functions within the authority o f the Marshals Service. The Marshals Service
has consistently given this interpretation to the scope of its authority. A similar
construction is reflected in 28 C.F.R. § 0.112 itself, which limits appointment
o f special deputies to circumstances in which “the needs of the Marshals
Service so require.” The interpretation is compelled, we believe, by the nature
o f the m arshal’s authority. A careful reading of cases such as In re Neagle,
supra, and Ex p a rte Siebold, supra, indicates that the Attorney General’s
authority to assign United States marshals to enforce federal law, including the
performance of protective services, is limited to circumstances in which the
marshal has lawful authority, that is, where he or she is performing a federal
law enforcement function.
It is difficult for us to define with precision what constitutes a sufficient
federal law enforcement interest that will justify the use of the special deputy
authority. The answer in many, if not most or all, cases will depend on the
particular facts. Moreover, we think that the question of sufficiency should be
addressed by the Marshals Service in the first instance, given the Service’s
familiarity with its functions and allocation of resources. The Service, for
example, has defined the condition expressed in 28 C.F.R. § 0.112, restricting
deputations to circumstances in which “the needs of the U.S. Marshals Service
so require” to mean when the marshal requires the deputations to accomplish
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his or her specific mission. Thus it seems to us that the determination when
deputation authority is properly conferred must be made with reference to the
particular duties of the marshal in practice and his or her ability to perform
those duties without further assistance.
Although we cannot draw firm conclusions in the abstract, we think that the
following factors are relevant in determining the sufficiency of the federal law
enforcement function: (1) whether, as a matter of law, the marshal has the
authority to perform the function that the special deputy will perform;
(2) whether, as a matter of policy, the function is of sufficient importance to
federal law enforcement efforts generally and to the Marshals Service in
particular that the marshal would normally undertake to perform the function;
(3) whether the marshal is unable to perform the function personally because of
an emergency situation or an unusual demand on the marshal’s resources;
(4) whether conferring special deputation authority in the particular instance
contravenes expressed congressional intent as to the permissible uses of the
marshal’s authority, including limitations imposed through the budget process
on the num ber o f m arshals and deputy marshals generally authorized;
(5) whether the Marshals Service can exercise appropriate control over the
special deputy marshal, given the number of deputations outstanding and the
particular function to be performed; and (6) the likelihood and extent of any
potential liability o f the Marshals Service for the actions of the special deputy.
The balancing of these and possibly other factors known to the Marshals
Service will depend on the particular facts.16

Conclusion
As we have stated, the Marshals Service lacks authority to grant the request
for three additional special deputations. Moreover, based upon our understanding of the facts, no sufficient federal law enforcement function exists such that
the Attorney General would have the authority to grant the request. In the
absence of some additional federal purpose of which we are not aware, we
recommend that the M arshal’s Service advise the former cabinet member that
his requests have been denied. As far as the three outstanding deputations are
concerned, our conclusions herein require at a minimum that the deputations
not be renewed upon their expiration. We suggest, in addition, that the M arshals Service consider revoking the deputations prior to expiration, possibly
16 We do not conclude that no federal function w ould ever be involved in the protection o f a private citizen.
Such a function exists, fo r exam ple, in protecting governm ent w itnesses and possibly o ther participants in the
federal ju d icial process. In response to some particular, serious threat o f violation of federal law, federal law
enforcem ent efforts m ight appropriately include personal protection for other persons as well. We do not
believe that any particular federal law enforcem ent purpose has been the basis for the special deputations o f
M r. A’s staff in the past. W e are aw are o f the references to the “ new security problem ,” but it does not appear
that this problem presents a sufficient federal interest to justify the requested deputations. If there is some
special federal law enforcem ent purpose o f which w e are not aw are, then the request for the additional
deputations m ight be presented to the A ttorney G eneral. We are sure that policy considerations, such as the
possible liability o f the M arshals Service for the actions o f special deputy marshals, will be taken into account
in the A ttorney G eneral’s decision at that time.
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following a period o f time during which Mr. A’s staff might be able to make
some alternative arrangements. Finally, if the deputations are to be continued
through the end of the term for which they have been granted, we suggest that
they be reauthorized by the Attorney General. It is our understanding that the
special deputations were conferred by the Marshals Service, with the concurrence o f the Department. As noted above, the Director of the Marshals Service
does not have the authority to deputize private citizens.
Ra

l ph
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r r

D eputy Assistant Attorney General
Office o f Legal Counsel
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Authority for the Removal of Fugitive Felons
Apprehended Under 18 U.S.C. § 1073
An individual charged with a violation of the Fugitive Felon Act, 18 U.S.C. § 1073, which m akes
it a federal offense to travel interstate to avoid a state felony prosecution, among other things,
may be “prosecuted” only in the federal judicial district in which the original state crim e was
com m itted, or from which he fled, and “only upon formal approval in writing by the Attorney
General or an Assistant Attorney General of the United States, which function of approving
prosecutions may not be delegated.”
Under Rule 40 of the FedeAl Rules o f Criminal Procedure, an individual who is charged with a
federal offense in one district and is apprehended in another may be brought back before the
court in which the federal charges are pending against him. A court’s duty to order removal
under Rule 40 is not dependent upon a subsequent federal prosecution.
The Departm ent o f Justice has interpreted the term “prosecution” in the Fugitive Felon Act to
include all steps in the federal criminal process after a fugitive has been taken into federal
custody, including removal to the district in which the federal charges against him are
pending, pursuant to Rule 40. The Department has also determined that the formal approval
required by 18 U.S.C. § 1073 may not be given if the federal prosecution is not to be
subsequently pursued. Although nothing in the legislative history o f the Fugitive Felon Act or
relevant case law mandates this interpretation, it is not clear whether a court would require
formal written approval before issuing a Rule 40 removal order.
Federal removal under Rule 40 has been upheld against a Fugitive Felon Act defendant’s claim
that he was constitutionally entitled to extradition under state law. However, the Fugitive
Felon Act was not intended to supplant state extradition procedures, and federal removal
procedures should not be used to accomplish a Fugitive Felon Act defendant’s return for
prosecution or other appropriate disposition by the State. The policy considerations involved
in m aking such a determination underscore the wisdom o f the D epartm ent’s requirem ent for
formal approval for Rule 40 removal o f Fugitive Felon Act defendants.
The cost o f transporting a Fugitive Felon Act defendant pursuant to a court order under Rule 40
may be paid out o f funds appropriated for the authorized activities of the United States
M arshal. All or part of the cost of transportation may voluntarily be borne by the State seeking
the fugitive’s return, although any monies received from a State must be deposited into the
general fund of the Treasury.
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This memorandum responds to your request for our opinion whether a
fugitive apprehended by federal authorities under the Fugitive Felon Act, 18
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U.S.C. § 1073, may be removed to the jurisdiction from which he fled, pursuant to Rule 40 o f the Federal Rules of Criminal Procedure, if the sole purpose of
removal is to return the fugitive to the custody of authorities in the State from
which he fled. In the event federal removal is permissible in this situation, you
wish to know the permissible source of funds to pay its costs.
Your request derives from an exchange of correspondence between the
United States Attorney for the Eastern District of Pennsylvania and the Assistant Attorney General, Criminal Division. In 1982, the United States Attorney
for the Eastern District of Pennsylvania wrote to the Criminal Division requesting reconsideration o f the policy set forth in § 9-69.450 of the United States
Attorneys Manual (Manual). T hat section provides that “removal proceedings
under Rule 40” shall not be instituted in § 1073 cases without the written
approval o f the Assistant Attorney General, Criminal Division.1 The United
States Attorney stated that “the present Department policy which prohibits
routine federal removal of [§ 1073] defendants is inconsistent with the
D epartm ent’s emphasis on federal-state law enforcement cooperation, and
inhibits effective law enforcement.” The Criminal Division’s position is that
the Departm ent’s policy of requiring written approval before removal in § 1073
cases is mandated by § 1073 itself. Furthermore, such approval may not be
given where the government does not intend to pursue a federal prosecution
under that statute. This latter position, as more fully developed in discussions
with Criminal Division staff, is based not only upon an interpretation of the
federal government’s authority under the Fugitive Felon Act, as amended in
1961, but also upon a concern that a federal defendant removed under Rule 40
for the sole purpose o f facilitating a state prosecution could claim some
constitutional or statutory entitlement to be processed under state laws governing interstate rendition.2
We have examined the legislative history of § 1073 and its judicial and
administrative interpretations in the half century since its original enactment.
Although we find no basis on which to disagree with the Criminal Division’s
position with respect to its policy of requiring written approval for removal in
§ 1073 cases, we do not believe the situations in which such approval may be
given are limited to those in which a decision has been made to pursue a federal
prosecution under that statute. For reasons more fully discussed below, we
believe the federal government’s broad authority under § 1073 to assist local
' T he reference in § 9 -6 9 .4 5 0 to “removal proceedings under Rule 40” does not appear to reflect the 1979
am endm ents to R ule 40 o f the Federal R ules o f Criminal Procedure. See Pub. L. No. 9 6 -4 2 , 93 Stat. 326
(1979). T he 1979 am endm ents abolished th e “w arrant o f rem oval” by which a federal court previously
directed return o f a d efendant arrested in “a distant d istrict,” i.e., on a w arrant issued in another State at a
place 100 m iles o r m ore from the place o f a rre st. Although a w arrant of rem oval is no longer required under
R ule 40 in o rd er to accom plish the transfer o f prisoners in federal custody from one district to another, the
term “rem oval" is used throughout this m em orandum to indicate the ju d ic ia l procedure w hereby a federal
defend an t is returned to the jurisdiction o f th e court in w hich the federal charges against him are pending.
2 A s w e understand it, the Crim inal D ivision’s position is based upon its interpretation o f federal authority
un d e r § 1073, and not upon som e independent lim itation upon a court’s authority under Rule 40 to order
rem oval if federal charges are not to be pursued.
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law enforcement agencies in the apprehension of fugitive felons or witnesses
permits it to return a fugitive to the jurisdiction from which he fled for
prosecution or other appropriate disposition by the State. Furthermore, a defendant subject to removal under Rule 40 has no federal constitutional or statutory
right to be extradited under state law. Federal removal should, however, be
sought only in those situations where existing interstate rendition procedures
cannot be relied upon to bring a fugitive to justice.
Finally, the cost of transporting a federal § 1073 defendant pursuant to a
federal court order under Rule 40 may be paid from funds appropriated for the
authorized activities of the United States Marshal responsible for carrying out
the court’s order. Although all or part of this cost may be reimbursed by the
State seeking the fugitive’s return, any monies received from the State must be
deposited directly into the general fund of the Treasury.

I. Section 1073, Rule 40, and Current Departmental
Practice in Fugitive Cases
A. Section 1073

Section 1073 of Title 18, the so-called Fugitive Felon Act, makes it a federal
offense to travel interstate for the purpose of avoiding a state felony prosecution, or custody or confinement after conviction, or to avoid giving testimony
in a state criminal prosecution or investigation.3 Under the venue provisions of
§ 1073, an individual charged with a violation may be “prosecuted” only in the
federal judicial district in which the original state crime was committed, or
from which he fled, and “only upon formal approval in writing by the Attorney
General or an Assistant Attorney General of the United States, which function
of approving prosecutions may not be delegated.”
3 Section 1073 provides in full as follows:
§ 1073. Flight to avoid prosecution o r giving testim ony
W hoever moves o r travels in interstate or foreign com m erce with intent either (1) to avoid
prosecution, or custody o r confinem ent after conviction, under the laws o f the place from which
he flees, for a cnm e, o r an attem pt to com m it a crime, punishable by death or which is a felony
under the laws o f the place from w hich the fugitive flees, o r which, in the case o f New Jersey, is
a high m isdem eanor under the law s o f said State, o r (2) to avoid giving testim ony in any criminal
proceedings in such place in which the com m ission o f an offense punishable by death or which is
a felony under the law s o f such place, or which in the case o f New Jersey, is a high m isdem eanor
under the laws o f said State, is charged, o r (3) to avoid service of, or contem pt proceedings for
alleged disobedience of, lawful process requiring attendance and the giving o f testim ony or the
production o f docum entary evidence before an agency o f a State em pow ered by the law o f such
State to conduct investigations o f alleged crim inal activities, shall be fined not more then $5,000
o r imprisoned not more than five years, or both.
V iolations o f this section may be prosecuted only in the Federal judicial district in which the
original cnm e w as alleged to have been com m itted, or in w hich the person was held in custody or
confinem ent, or in w hich an avoidance o f service o f process o r a contem pt referred to in clause
(3) o f the first paragraph o f this section is alleged to have been com m itted, and only upon formal
approval in writing by the A ttorney General or an A ssistant Attorney General o f the United
States, which function o f approving prosecutions may not be delegated.
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The Fugitive Felon Act has been sustained against constitutional challenge
as a valid exercise of Congress’ power to regulate interstate commerce, U.S.
Const, art. I, § 8, cl. 3. See, e.g.. United States v. Bando, 244 F.2d 833 (2d Cir.
1957); B arker v. United States, 178 F.2d 803 (5th Cir. 1949); Hemans v.
U nited States, 163 F.2d 228 (6th Cir.), cert, denied, 332 U.S. 801 (1947);
U nited States v. Brandenburg, 144 F.2d 656 (2d Cir. 1944); Simmons v. Zerbst,
18 F. Supp. 929 (N.D. Ga. 1939). The “general purpose of the Act was to assist
in the enforcement o f state law s,” United States v. Brandenburg, 144 F.2d at
659, and its enforcement has been held not to violate the rights of the States
under the Tenth Amendment. See United States v. Miller, 17 F. Supp. 65, 68
(W.D. Ky. 1936); Lupino v. U nited States, 185 F. Supp. 363, 368 (D. Minn.
1960). In Miller, the district court explained that
[Congress] may make a crime the use of interstate commerce by
a fleeing criminal in order to aid the states in the apprehension of
the guilty and make certain, swift, and sure the punishment of
those who commit crim es against the states. If such power be
not lodged in the Congress, then the unity o f our people to deal
with crime is destroyed and the states crippled in punishing
those who violate their laws and flee to another state.
17 F. Supp. at 68.
The venue provisions of § 1073 have been interpreted consistently with this
general purpose o f assisting state law enforcement:
[T]he primary purposes of the venue section o f § 1073 [are] to
return the felon to the state where the original flight occurred in
order to assist state officials in combating organized crime
there, and to vindicate the federal interest in punishing acts
committed in the judicial district where the original flight took
place.
United States v. Thurman, 687 F.2d 11, 13 (3d Cir. 1982).
B. Rule 40

Rule 40 of the Federal Rules of Criminal Procedure (“Commitment to
Another District”) describes the process whereby a person who is charged with
a federal offense in one district, and is apprehended in another, may be brought
back before the court in which the federal charges are pending against him.
Rule 40(a) provides that “if a person is arrested in a district other than that in
which the offense is alleged to have been committed, he shall be taken before
the nearest available federal m agistrate.” Preliminary proceedings are held
before the magistrate to determine that the apprehended fugitive is the individual named in the arrest warrant. If no indictment has been returned against
him in the district where the warrant was issued, the magistrate must also
determine that there is probable cause that he committed the crime for which he
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is to be “held to answer in the district court in which the prosecution is
pending.”4
Rule 40 does not explicitly provide for a federal prisoner’s transportation to
the jurisdiction in which the charges against him are pending. If a defendant is
admitted to bail, or released on his own recognizance, he is expected to present
himself in the proper court at the proper time. If the magistrate has not
approved the prisoner’s release, however, he remains in the custody of the U.S.
Marshal, who is responsible for seeing that the magistrate’s removal order is
carried out by transporting the defendant to the court in which the charges
against him are pending. See 28 U.S.C. § 567; 28 C.F.R. § 0.1 ll(j).
The procedural protections embodied in Rule 40 are not constitutionally
required, but were developed as a matter of sound judicial policy. Unlike
extradition, which involves a demand of one sovereign upon another, and
implicates “the protection owed by a sovereign to those within its territory,”
United States ex rel. Kassin v. Mulligan, 295 U.S. at 396, 400 (1935), the
process by which a federal defendant is returned for trial theoretically involves
only a physical transfer from one judicial district to another within a single
sovereign’s territory. See United States v. Godwin, 97 F. Supp. 252, 255 (W.D.
Ark.), a jfd , 191 F.2d 932 (5th Cir. 1951) (“the several judicial districts are not
foreign to each other . . . but are simply convenient subdivisions . . . of one
sovereign, the United States”). The purpose of Rule 40 is “to afford defendants
reasonable protection, to safeguard them against improvident removal to a
distant point for trial and to curb a defendant’s opportunity for delay and
obstruction of prosecution.” United States v. McCord, 695 F.2d 823, 826 (5th
Cir.), cert, denied, 460 U.S. 1073 (1983). See also Notes of the Advisory
Committee on the 1945 Rules, 18 U.S.C. app. (1976).5
4 Rule 40(a) provides in full as follows:
(a) A ppearance Before Federal M agistrate
If a person is arrested in a district other than that in which the offense is alleged to have been
com m itted, he shall be taken without unnecessary delay before the nearest available federal
m agistrate. Preliminary proceedings concerning the defendant shall be conducted in accordance
with Rules 5 and 5 1, except that if no prelim inary exam ination is held because an indictm ent has
been returned o r an inform ation filed o r because the defendant elects to have the prelim inary
exam ination conducted in the d istn ct in which the prosecution is pending, the person shall be
held to answ er upon a finding that he is the person named in the indictment, inform ation or
warrant. If the defendant is held to answ er, he shall be held to answ er in the district court in which
the prosecution is pending, provided that a w arrant is issued in that district if the arrest was made
w ithout a w arrant, upon production o f the w arrant or a certified copy thereof.
s A federal c o u rt's authonty and duty to effectuate a federal prisoner’s com m itm ent to the d istnct in which
federal charges against him are pending was first set forth m § 33 o f the Judiciary Act o f 1789. That section
provided that “it shall be the duty o f the judge o f the district where the delinquent is im pnsoned, seasonably
to issue, and o f the M arshal o f the sam e district to execute a w arrant for the rem oval of the o ffe n d e r,. .. to the
district in w hich the trial is to be had.” 1 Stat. 73, 91 (1789). This provision was later codified virtually
unchanged in § 1014 o f the R evised Statutes, and brought forward as § 591 o f Title 18 o f the U nited States
Code (1940). It was repealed in 1948, three years after the Suprem e C ourt’s prom ulgation o f Rule 40. In the
early years o f the Republic, it was the frequent practice for many district courts to issue a w arrant o f rem oval
at the sam e time they issued a w arrant o f arrest. Upon his apprehension, the defendant was im m ediately
returned to the district which had issued the w arrant, and was thus effectively deprived o f any hearing on the
question o f his rem oval. This practice was disapproved as a m atter o f judicial policy in such cases as United
Continued
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Ordinarily, a court has no discretion to refuse to order removal, provided the
requisite showing of identity and probable cause has been made. A removal
order is not appealable. See G allow ay v. U nited States, 302 F.2d 457 (10th Cir.
1962). Neither the sufficiency of the charges nor the constitutionality of the
statute on which those charges are based can be raised in a removal hearing,
though these may o f course be challenged in the district court in which the
charges are pending. See United States v. Winston, 267 F. Supp. 555 (S.D.N.Y.
1967); Wright v. Cartier, 10 F.R.D. 21 (D. Mass. 1950).6
A district court’s authority and responsibility under Rule 40 and its statutory
predecessors has never been held to depend upon the likelihood of subsequent
federal prosecution. There is, for example, no requirement that an indictment
be returned in the court to which removal is sought. See Fetters v. United
States, 283 U.S. 638 (1931); Greene v. Henkel, 183 U.S. 249 (1902). This is
evident on the face of the Rule, which requires that the government prosecutor
establish probable cause only if no indictment has been returned or information
filed in the district to which removal is sought. A court’s duty to order removal
is thus not conditioned upon the government prosecutor’s declared willingness
to seek an indictment and proceed to trial.
C. D epartm ental Enforcement P olicy in § 1073 Cases
The Departm ent’s policy on enforcement o f § 1073 is set forth in the United
States Attorneys Manual at §§ 9-69.400 et seq. As stated in the Manual, that
3 (. . . continued)
States v. Shepard, 27 F. C as. 1056 (E.D. M ich. 1870) (No. 16,273); U nited States v. Jacobi, 26 F. Cas. 564
(W .D . T enn. 1871) (N o. 15,460); and U nited States v. Yarborough, 122 F. 293 (W.D. Va. 1903). In these
early cases, the courts recognized the im portance o f ensuring against m istaken identity or the absence of
probable cause before o rdering a defendant transported w hat m ight be hundreds o f m iles for trial. At the same
tim e, how ever, they w ere unw illing to allo w a defendant to force a trial on the merits at the removal stage, at
best d elaying h is return and potentially frustrating prosecution entirely. In prom ulgating R ule 40 in 1945, the
Suprem e C o u rt sought to strike a balance betw een these tw o concerns. See generally Holtzoff, Rem oval o f
D efendants in F ederal C rim inal Procedure, 4 F.R.D . 455 (1945); 8B M oore's Federal Practice *2 40.04 at
4 0 -2 4 (1 9 8 0 ).
As o rig in ally prom ulgated in 1945, R ule 40 distinguished betw een persons taken into federal custody in a
“nearby d istric t” {i.e., on a w arrant issued in the sam e State o r w ithin 100 miles) and persons arrested in a
“d istan t d istric t.” Persons in the latter category could be returned for prosecution only upon the issuance o f a
“w arran t o f rem oval” by a district judge. N o w arrant o f rem oval was necessary to return a person arrested in
a “nearby d istrict,” w ho, like a state prisoner transported acro ss the S tate for trial, was “transported by virtue
o f the process un d er w hich he was arrested.” See N otes o f the A dvisory C om m ittee on the 1945 Rules, Rule
40(a), 18 U .S.C . app. (1976). The 1979 am endm ents to R ule 40 abolished the “w arrant o f rem oval” and
elim in ated the d istin ctio n betw een the p rocedures applicable to arrest in “distant” and “ nearby” districts. The
N otes o f the A dvisory Com m ittee on th e 1979 am endm ents to the R ules explained that the preliminary
proceedings previously applicable under R ule 40(a) to persons arrested in a “nearby” district were “adequate
to protect the rig h ts o f an arrestee w herever he m ight be arrested,” and w ould henceforth apply in all cases o f
com m itm ent to a n o th er d istrict. See Rule 40(a), 18 U .S.C. app. (1980).
6 W e a re aw are o f tw o cases in which a district court declined to order removal on grounds that “special
facts w ere disclosed that seem ed to make questionable the propriety o f rem oval.” United States v. Johnson,
63 F. Supp. 615, 616 (D. Or. 1945); U nited States v. Parker, 14 F.R.D. 146 (D.D.C. 1953). In Johnson, the
d istrict c o u rt in O regon refused to order the d efen d an t's rem oval to the D istrict o f C olum bia, declining to
give the latter ju risd ic tio n 's criminal child support statute “extraterritorial application.” In Parker, the court
refused to o rder rem oval in a situation suggesting governm ent harassm ent o f the defendant.
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policy is grounded in the theory that “the primary purpose of the [Fugitive
Felon] Act is to permit the Federal Government to assist in the location and
apprehension of fugitives from State justice.” Accordingly, federal § 1073
charges are rarely pursued beyond the point of a fugitive’s apprehension by
federal law enforcement authorities.7 Ordinarily, after the federal § 1073 prisoner has been taken before the nearest available federal magistrate pursuant to
Rule 40(a), he is turned over to authorities in the State of arrest for extradition
to the State from which he fled.8
Occasionally, however, a federal § 1073 prosecution will be pursued. In
such a case, once preliminary proceedings under Rule 40 have been completed
(or waived), the magistrate is requested to issue an order under Rule 40(a)
directing that the apprehended fugitive be committed to the jurisdiction o f the
federal court in which the § 1073 charges are pending against him. It is this
latter court which, under the venue provisions of § 1073, has jurisdiction over
the federal criminal case.
Section 9-69.450 o f the Manual restates the statutory requirement that
§ 1073 “prosecutions” may be “initiated” only upon the written approval o f the
Attorney General or an Assistant Attorney General:
The 1961 amendment to the Act incorporated existing administrative practice by requiring approval by the Attorney General
or Assistant Attorney General, in writing, before initiation of
prosecution for unlawful flight to avoid prosecution, or custody
or confinement after conviction, or to avoid giving testimony.
Accordingly, under no circumstances should an indictment under the Act be sought nor an information be filed nor should
removal proceedings under Rule 40, F. R. Crim. P., be instituted
without the written approval of the Assistant Attorney General,
Criminal Division.
Section 9-29.450, as interpreted by the Criminal Division, incorporates two
legal conclusions: (1) The statutory term “prosecution” in the final paragraph
7 W e understand from the C rim inal D ivision that there have been only tw o or three federal § 1073
prosecutions since 1961.
8 U nder Rule 40(a) it is the m agistrate’s responsibility to conduct prelim inary proceedings to determ ine that
the defendant is the person nam ed in the federal arrest w arrant, and that there is probable cause to believe that
a violation o f § 1073 was com m itted. See supra note 5. The fugitive “should remain in Federal custody o r on
bail or other conditions o f release only so long as is necessary to permit his com m itm ent to the authorities in
the State where apprehended.” See § 9-69.430. Asylum state authorities are generally w illing to take custody
o f the fugitive, and the m agistrate is willing to approve release from federal custody with this understanding.
T he dem anding State may already have begun the extradition process by the time custody has shifted. The
U nited States A ttorney in the district where the federal com plaint was filed then moves for its dism issal, and
there is no further federal involvement. See § 9 -6 9 .4 3 1 ; see also 8B M oore's Federal Practice, 1 4 0 .0 4 a t 4 0 2 3 (1 9 8 0 ).
The process o f extradition is not always a sm ooth one. The M anual notes the possibility that the dem anding
State w ill be unw illing to extradite, or that extradition will be attem pted but fail. See § 9-69.431. T he same
section also m entions the possible difficulties associated w ith the return o f fugitive w itnesses, to w hom State
extradition procedures do not apply. In addition, State courts may release the fugitive on low bail before the
extradition process can be com pleted, providing a new occasion for interstate flight and federal involvem ent
under § 1073.
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o f § 1073 for which written approval is required includes all steps in the federal
crim inal process after a fugitive has been taken into federal custody, including
removal to the district in which the federal charges against him are pending;
and (2) such approval may not lawfully be given if the federal prosecution
under § 1073 is not to be subsequently pursued. Accordingly, the Criminal
D ivision’s position on the questions hereinafter considered is that § 1073 itself
precludes removal of a defendant in a § 1073 case unless there has been a
formal departmental decision, approved in writing by the Assistant Attorney
General, to indict and bring to trial on the federal charges.
The text of § 1073 affords no clear guidance on the scope to be given the
statutory term “prosecution,” o r more generally on the permissibility of using
federal removal procedures to secure the return of § 1073 defendants in aid of a
state prosecution. Accordingly, we must review the legislative history of
§ 1073 to determ ine whether the Criminal Division’s position on these issues,
as described above, is correct.
M. LegisDative Hnstory of § 1®73
A. The 1934 A ct

The Fugitive Felon Act, Pub. L. No. 73-233,48 Stat. 782 (1934), was one of
a series of thirteen major crime bills proposed by the Roosevelt Administration
and passed by Congress in 1934. As originally enacted, the Act made it a
federal offense to travel interstate to avoid prosecution for certain specified
state felonies, or to avoid giving testimony in certain state criminal proceedings. The Act originated in a series of hearings on organized crime held in 1933
in different parts o f the country by a subcommittee of the Senate Committee on
Commerce. Investigation o f So-C alled “Rackets": Hearings Pursuant to S.
Res. 74, 73d Cong., 2d Sess. (1933) (1933 Senate Hearings). The hearings
explored the difficulties which state law enforcement agencies were experiencing in dealing with interstate crime. One of the frequently mentioned problems
was the complicated and inefficient process o f state extradition. See, e.g., 1933
Senate Hearings at 177 (statement of Hon. William M ’Kay Stillman, Judge of
the Criminal Court in Detroit); 210 (statement o f John P. Smith, Chief of Police
o f Detroit, M ichigan); 293 (statement of H.D. Harper, Chief of Police of
Colorado Springs, Colorado).
During the course o f the hearings, Harry S. Toy, the Prosecuting Attorney of
W ayne County, Michigan, introduced into the hearing record a legislative
proposal which would make interstate flight a federal crime. 1933 Senate
Hearings at 198. Mr. Toy was particularly concerned with the problem of
fugitive witnesses, to whom m ost state extradition procedures did not apply.9
Senator Copeland, who chaired the subcommittee, questioned Mr. Toy closely
9 Id 1934, only ten States had enacted statu tes providing fo r the interstate rendition o f witnesses in crim inal
proceedings. S ee C om m issioner’s Prefatory N ote to 1936 R evision o f U niform Act to Secure the Attendance
o f W itnesses from W ithout the State in C rim inal Proceedings, 11 U.L.A. 2 (1974).
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about the possibility whether, under the legislation he had proposed, “a witness
brought back by the Federal court might then be turned over to the State court
for such action as it proposes.” Id. at 199. He was concerned that Mr. Toy’s
proposed legislation would be held unconstitutional because it would “evade
the extradition clause of the Constitution to bring this man back into the
jurisdiction o f the Federal court,” only to “serve the papers upon him for action
in the State court.” Id. at 204.10 Senator Vandenburg disagreed on the constitutionality of the proposed legislation. Significantly, however, both Senators
believed that the legislation would permit federal return of a fugitive felon or
witness for state prosecution.
On January 11, 1934, Senator Copeland introduced Mr. Toy’s proposed
legislation, with certain changes in its venue provisions." In his floor statement, he again expressed his reservations about the constitutionality of a bill
which would permit the “circumvention” of state extradition procedures:
[Senator Vandenburg] thinks he sees in this an opportunity to
help the State courts . . . . He hopes that a witness to a crime
against the State law may, by the operation of this proposed law,
be brought back by the United States district court, and then,
when the witness is returned and within the jurisdiction of the
State court, that he may be turned over to the State court for the
benefit of the State authorities in carrying on the prosecution. Of
course, I do not think that can be done . . . .
78 Cong. Rec. 453 (1934). The Attorney General, in comments on the bill
prepared for the House Committee on the Judiciary, appeared to explain that
the bill would assist the States in providing an alternative to extradition to
secure the return of fugitives:
This bill will not prevent the States from obtaining extradition
of roving criminals but the complicated process of extradition
has proved to be very inefficient. . . . By an amendment in the
Senate this bill was clarified to assure that the defendant shall be
tried only where the ‘original crime is alleged to have been
committed.
H.R. Rep. No. 1458, 73d Cong., 2d Sess. 1-2 (1934).
The “amendment in the Senate” to which the Attorney General referred was
an addition to the bill’s venue provisions made on the floor of the Senate.
Senator Steiwer had expressed concern about whether the venue provisions in
10 It is not c le ar w hether Senator Copeland* s constitutional concern related to possible rights o f States under
the Extradition C lause, o r to the possible right o f an individual to be extradited, or to both. C harles F. Boots,
Legislative C ounsel to the Senate, who also com m ented for the record on the constitutionality o f M r. T o y 's
draft legislation, was concerned that “such procedure could well be challenged as w ithholding from the
defendant the rig h t to a speedy trial on the Federal charge.” 1933 Senate H earings at 200-03.
11 The venue provisions in M r. Toy’s bill w ould have perm itted federal prosecution in any federal district
“from, through, o r into w hich any person shall flee.” 1933 Senate H earings at 1989. The analogous provisions
o f S. 2253 lim ited venue to the “Federal ju dicial district in which the cn m e was com m itted.”
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the bill as originally introduced could be construed to require trial on the
federal charges in the district where the fugitive was apprehended. Senator
Copeland agreed to a clarifying amendment, explaining that the bill’s purpose,
at least in the case o f fugitive witnesses, was to facilitate state prosecutions by
securing their return to the jurisdiction from which they had fled:
O f course the State could make it a felony for a witness to flee
the jurisdiction of the court, but the State would have no power
to bring the witness back. In this case, however, if he is an
important witness to a murder, or to a gang operation, and flees
to another State, he becomes guilty of a felony, and may be

brought back by the d istrict court o r by the Federal G overnment. So there can be no doubt that in apprehending criminals

and in bringing them to book this is an important bill, and one
which should be passed.

78 Cong. Rec. 5736 (1934) (emphasis added). Senator Steiwer responded that
“I think the purpose just explained by the Senator is a very proper purpose,”
and that “I agree thoroughly that the accused ought to go back to the State from
which he flees . . . .” Id. at 5936-39.
The foregoing legislative history indicates that the sponsors of the 1934 Act
expected that it could be used to assist state authorities by securing the return of
fugitives. Although existing state rendition procedures might have been available to obtain the return of fugitives from another State’s criminal justice
system, those procedures were often “inefficient,” and in any event did not
always apply to fugitive witnesses. To be sure, there was disagreement among
the sponsors o f the bill as to how far federal law enforcement agencies could
constitutionally go in “assisting” the States in this regard, if state extradition
procedures were otherwise available. But there seems little doubt that its
sponsors intended the bill which passed in 1934 to authorize federal removal to
the extent constitutionally permissible.12
B. The 1961 Am endm ents to § 1073

In 1961 the Kennedy administration proposed amendments to the Fugitive
Felon Act which brought within its scope all felonies or offenses punishable
under state law by more than one year in prison.13 See Pub. L. No. 87-368, 75
Stat. 795 (1961). The purpose o f the amendments was to “permit the Federal
government to give greater aid and assistance to the States.” The Attorney
G e n e ra l’s P rogram to Curb O rganized Crim e and Racketeering: Hearings

12 T here is no suggestion in the legislative history o f the 1934 A ct that C ongress considered the scope o f a
federal c o u rt's authority and obligation to o rd e r a federal p riso n e r's com m itm ent to another district under
then-ex istin g law. In 1934, federal removal w as governed by the provisions o f 18 U.S.C. § 591, which made
it the “d u ty " o f a federal court to execute a w arrant for a p riso n e r's removal “to the distn c t where the trial is
to be h ad ." See 18 U .S.C . § 591 (1934)
13 A s originally enacted, the Fugitive Felon A ct applied only to specifically enum erated crim es. See S. Rep.
No. 586, 87th C ong., 1st Sess. 2 (1961).
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Before the Senate Comm, on the Judiciary, 87th Cong., 1st Sess. 15 (1961)
(1961 Senate Hearings) (testimony of Attorney General Kennedy). See also
Legislation Relating to O rganized Crime: Hearings Before a Subcomm. o f the
House Comm, on the Judiciary, 87th Cong., 1st Sess. 42 (1961) (1961 House

Hearings) (the purpose of the amendments is “to help and assist the States”).
The legislative history of the 1961 amendments reflects Congress’ expectation that the law, as amended, would “provide either for Federal trials of the
persons apprehended or their return to the p ro p er State jurisdiction f o r p ro secution or other appropriate State a c t i o n H.R. Rep. No. 827, 87th Cong., 1st
Sess. at 2 (1961) (1961 House Report) (emphasis added). See also id. at 7
(expressing concern that, should the category of covered state crimes be
expanded, “State officials would ask for Federal help in seeking the return of
every one of these fugitives, especially since the request would relieve the State
of costs”) (minority views of Rep. Libonati).
Both the House and Senate Reports referred with approval to the Justice
Department’s then-existing enforcement policy. They also noted that “the
Department of Justice does not anticipate that its established practice under
existing law will be altered by the proposed broadening of the Fugitive Felon
Act.” S. Rep. No. 586, 87th Cong., 1st Sess. 2 (1961). See also 1961 House
Report at 2. Inter alia, that policy “require[d] the approval of an appropriate
Assistant Attorney General before an indictment or a Federal removal proceeding may be instituted.” See Letter from Deputy Attorney General Byron R.
White (Aug. 23, 1961), reprinted in 107 Cong. Rec. 15757 (1961) (House); id.
at 19240 (Senate).14
During the debates on the bill in the House, there were several unsuccessful
attempts to write certain aspects of the Department’s practice into the law
itself. The consensus of the House members, however, was it would unnecessarily hamper federal law enforcement efforts to attempt to legislate the details
of what was regarded as a successful experiment in federal-state cooperation.
Thus, for example, the House rejected an amendment which would have
limited the issuance of a federal complaint under the statute to situations in
14 It would appear that, at least prior to 1961, the D epartm ent interpreted the Fugitive Felon Act to permit
the use o f federal removal procedures to secure the return o f a fugitive for state prosecution:
H aving once apprehended a fugitive defendant or witness the Department has solved the first
problem for the local prosecutor who can then follow the well- established rendition procedure.
Should this fa il fo r a variety o f reasons the w ay is still open to remove the fu g itiv e under Federal
process a n d return him to the jurisd ictio n where the original crim e was committed. There the
fe d e ra l governm ent could turn him over to state authorities o r try him under the Fugitive Felon
law, o r both.
From the debates in C ongress it is evident that upperm ost in the minds o f some Senators was
the thought that the Act would operate to secure the return o f the fugitive felon or w itness. The
venue provision alone makes that plain and it w as agreed that such return was a proper purpose.
M emorandum from M.H. H elter, Head, Common Crim es Unit to F.X. W alker, C hief, General C rim es Section
(June 21, 1951) (em phasis added). See also M em orandum from Theron Caudle, A ssistant A ttorney G eneral,
C rim inal D ivision to S.A. A ndretta, A dm inistrative A ssistant to the Attorney G eneral, re: “ Expenses of
Transporting Pnsoners under Fugitive Felon Act w ho are Turned over to State A uthorities fo r Prosecution”
(Apr. 4, 1947). In U nited States ex rel. M ills v. Reing, 191 F.2d 297, 300 (3d Cir. 1951), the court referred to
the governm ent's concession during argum ent that “ there have been cases where [§ 1073 defendants]
have been rem oved to the federal district o f indictm ent and then surrendered forthw ith to state custody.”
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which a state prosecution had already been commenced. 107 Cong. Rec. at
15767-71 (1961).
On the other hand, Congressman Libonati was successful in adding to the
venue provisions o f the statute a requirement that violations of the Act could be
prosecuted only upon the formal written approval of the Attorney General or
Assistant Attorney General. S ee 107 Cong. Rec. 15767 (1961). The amendment by which this was effected was not the subject o f any extended discussion
on the floor, but appears to have been responsive to the desires o f several
House members to give a statutory framework to existing Justice Department
enforcement policy.
During the House debates, several Congressman referred specifically to the
use o f federal removal procedures in § 1073 cases. Acknowledging that most
fugitives apprehended under § 1073 were returned through state extradition
procedures, they appear to have assumed that federal removal procedures had
been, and could continue to be, used to bring back fugitives for prosecution by
state authorities. For example, Rep. Corman stated:
It appears from the committee report and the letter of the
Department that the Fugitive Felon Act is used primarily as an
expeditious means of apprehending fleeing criminals to be returned to the scene o f their alleged crime for prosecution. It
further seems apparent that in those instances when this mission
is accomplished and State authorities do prosecute that the
Federal Government refrains from prosecution. I see no violence to justice under such procedure.
107 Cong. Rec. at 15771 (1961). See also id. at 15761 (objecting to the use of
§ 1073 to bring back fugitive witnesses to States which had not yet adopted
interstate rendition procedures for securing the return of witnesses) (remarks of
Rep. Whitener). In the Senate, there was some concern expressed that States
would attempt to use the federal removal process to secure the return of
fugitives in cases raising civil rights issues, where extradition was not likely to
succeed. See id. at 19242 (referring to alleged “misapplication” of the Act “in
cases involving civil rights matters”) (remarks of Sen. Keating).
In summary, the legislative history of the 1961 amendments to § 1073
indicates no intention on the part o f Congress to remove any part of the
authority given federal law enforcement agencies under the 1934 Act. And,
although Congress expressed its approval of the existing Department o f Justice
policies on enforcement of the Act, it resisted most proposals to write those
policies into the statute itself. The sole statutory limitation placed on federal
enforcement activities by the 1961 amendments was the requirement of formal
Department of Justice approval for “prosecution” of a violation. There is no
indication in the legislative history o f the 1961 amendments that Congress
considered the potential applicability of this requirement to different phases of
a prosecution. Nor is there any evidence that Congress intended to limit the
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Department’s discretionary authority to approve removal to those cases in
which a federal indictment would subsequently be sought.

III. Judicial Precedents Relating to Federal Removal of a § 1073
Defendant in Aid of a State Prosecution
Although several courts have referred in dictum to the government’s authority to return a § 1073 defendant in aid of a state prosecution, only two cases
have directly considered and ruled upon the availability of federal removal
procedures for this purpose.15 In Wright v. Cartier, 10 F.R.D. 21 (D. Mass.
1950), an escapee from a Georgia prison was arrested in Massachusetts on a
federal § 1073 warrant issued by the district court in Georgia. He was brought
before a federal commissioner in Massachusetts, his identity was determined
and probable cause found, and he was “ordered returned to the State of
Georgia.” 10 F.R.D. at 22. The defendant filed a writ of habeas corpus,
charging that § 1073 was unconstitutional, “not because of its express provisions or purpose, but because of its mode of operation with regard to him.” Id.
Specifically, he charged that:
the federal authorities never prosecute under the federal statute,
but simply turn over the fugitive to the state authorities for
prosecution under the state statute with the violation of which he
is charged. Petitioner contends that for members of the Negro
race this results in a deprivation of the opportunity at an extradition hearing to allege that the fugitive will not be given a fair
trial in the state seeking extradition and to petition exercise of
executive clemency in the state of refuge to prevent his return
for trial.
Id. at 22-23. The court refused to rule on the statute’s constitutionality in the

context of a habeas proceeding, however, stating that “if this petitioner makes
demand upon the United States Court in Georgia for his prosecution so that he
may there test the constitutionality of the Fugitive Felon Act, the Court will be
open to him.” Id. at 23.
In United States v. Love , 425 F. Supp. 1248 (S.D.N.Y. 1977), a fugitive from
a North Carolina murder charge, arrested in New York on a federal § 1073
warrant, attempted to avoid being turned over to New York authorities by
invoking removal procedures himself under Rule 40. The federal magistrate
15 See U nited States v. Thurman, 687 F.2d at 13 (one o f “the prim ary purposes of the venue section of
§ 1073 is to return the felon to the state where the original flight occurred in order to assist state officials in
com batting organized crim e there”); U nited States v. McCarthy, 249 F. Supp. 199, 203 (E.D .N.Y . 1966) (“the
1961 am endm ent did not dim inish the pow er o f the federal governm ent to return the fugitive felon for state
prosecution”); Hemans v. U nited States, 163 F.2d at 240 ( “if Congress regarded it as a duty to aid the states in
bringing back to their local jurisdictions fugitives from justice, o r essential w itnesses, that pow er exists” );
U nited States v. Miller, 17 F. Supp. at 67 (“The right o f extradition guaranteed to the states by the federal
governm ent becom es too slow as a vehicle for swift punishm ent o f crim inals, and oftentim es any punishm ent
at all.”)
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refused to issue the warrant, and directed the federal authorities to release the
fugitive to New York authorities for extradition. On review of the magistrate’s
order, Judge M acMahon held that
removal under Rule 40 is inappropriate in this case, for it would
result in the circumvention of valid state extradition laws as well
as unnecessary and extraordinary expense to the government in
the transportation of prisoners throughout the country.
425 F. Supp. at 1250. Judge M acM ahon’s holding appears to be based on his
reading o f the 1961 amendments to § 1073, which added to the statute the
requirem ent of written Department of Justice approval for any § 1073 prosecution. He noted that Congress had been “aware” of existing departmental enforcement practices when it amended § 1073 in 1961, and had “reinforced”
them by writing into the statute itself the requirement of written approval. 425
F. Supp. at 1249.
Notwithstanding some dicta that suggest a somewhat broader holding,16 the
Love opinion holds no more than that it would be “inappropriate” for a court to
order removal in a § 1073 case except in accordance with established Department o f Justice policies.17 Because in Love the federal defendant himself had
sought to invoke Rule 40, apparently without the support of any federal
official, the removal order would not be issued.18 No court has directly ruled
upon whether the requirement o f formal written approval added to § 1073 in
1961 extends to removal as well as to subsequent stages in a federal prosecu16 Judge M acM ahon’s reference to a d efen d an t’s “right to form al extradition proceedings,” 425 F. Supp. at
1250, is discussed in Part IV below.
17 Judge M acM ahon did not invoke the p rin cip le that a court may in its discretion refuse to order removal
under R ule 40 w henever “ special facts w e re disclosed that seemed to m ake questionable the propriety of
rem o v al.” U nited States v. Johnson, 63 F. Supp. at 616. See supra note 6. However, his use o f the term
“inappropriate” suggests that he regarded h is refusal to o rd er removal as an exercise o f discretion rather than
required by law.
18 This reading o f the Love opinion is co n sisten t w ith Judge M acM ahon’s citation o f Wright v. C artier and
M oore ’s F ed era l P ractice. 425 F. Supp. a t 1249. At the cited page in M oore *s, the W right case is relied upon
as authority fo r the follow ing proposition:
If the fugitive is w illing to waive a rem oval hearing, o r the governm ent has sufficient evidence
a v ailab le to prove probable cause, th e fugitive may presum ably be returned to the dem anding
state by w ay o f rem oval under Rule 4 0 , rather than by w ay o f extradition.
8B M o o r e ’s F ederal P r a c tic e ^ 40.04 at 4 0 - 2 3 (1980). In one recent case, a defendant convicted under § 1073
sought u n successfully to invoke the Love c a s e in support o f his argum ent that his rem oval under Rule 40 had
violated h is co nstitutional right to formal ex trad itio n under state law. U nited States v. M cC ord, 695 F.2d 823,
826 (5th C ir. 1983). H e urged an interpretation o f § 1073, and o f Judge M acM ahon’s holding in Love, which
w ould p reclude Rule 4 0 rem oval in any § 1073 case, because the “underlying offense” is a state not a federal
offense. The court o f appeals rejected this in terpretation o f § 1073, pointing out that the “underlying offense”
is a federal one, and that R ule 40 removal is accordingly “ the appropriate procedure” for returning a federal
§ 1073 d efen d an t to the jurisdiction from w hich he fled. The court o f appeals contrasted M cC ord’s case, in
w hich “th e Federal G overnm ent sought a n d intended to prosecute the defendant for violation o f § 1073,” with
the situation in L o ve, in w hich the governm ent did not seek removal but “ merely sought to aid the state in
obtaining custody o f one o f its prisoners.” The court in M cC ord did not have before it, and accordingly did
not address, the issue w h eth er Rule 40 rem o v al may be available at the request o f the Federal G overnment,
w here th e federal § 1073 charges are not to be pursued upon the defendant’s return to the State from which he
fled.

tion. It has, however, been interpreted by at least two courts not to extend to the
issuance of a federal § 1073 complaint or warrant o f arrest. See United States v.
Diaz, 351 F. Supp. 1050 (D. Conn. 1972); United States v. M cCarthy, 249 F.
Supp. 199 (E.D.N.Y. 1966). Although neither case required the court to rule on
the applicability of the requirement to federal removal, both courts remarked
on that issue in dictum. In D iaz , Judge Newman rejected a construction of the
statutory term “prosecution” which would have extended the requirement of
written approval to “every step of the criminal process including the issuance
of an arrest warrant.” 351 F. Supp. at 1051. He suggested, however, that the
requirement of written approval might extend beyond formal indictment to “the
preliminary step of a removal proceeding.” Id. at 1052.
In M cCarthy, Judge Mishler took a different view of the 1961 amendment:
It is clear that the amendment was intended to aid local law
enforcement agencies apprehend fugitive felons through federal
agencies [sic] and return them to the State jurisdiction for prosecution there. Implicit in the language of the report is the intention that federal prosecution for the offense was of secondary
consideration. The choice of federal prosecution was therefore
withdrawn from the United States District Attorney and lodged
with the Attorney General. The 1961 amendment d id not dim in-

ish the p o w er o f the fed era l government to return the fugitive
felon fo r state prosecution.

249 F. Supp. at 203 (emphasis added).
In summary, while judicial precedent confirms our conclusion that the
availability of removal in § 1073 cases does not depend as a matter of law upon
whether a federal indictment will subsequently be sought, it is less clear
whether a court will require formal written Justice Department approval before
issuing a removal order.

IV. The Extradition Clause of the Constitution
Having concluded that federal removal in aid of a state prosecution is
authorized by the Fugitive Felon Act, we turn to the Criminal Division’s
concern that such removal might be inconsistent with some federal constitutional or statutory right of a fugitive to extradition under state law. We also
discuss what federal constitutional or statutory rights, if any, the States themselves may have in connection with federal removal of a § 1073 defendant.
A. Rights o f a § 1073 Defendant With R egard to Extradition

The Supreme Court has consistently interpreted the Extradition Clause of the
United States Constitution, U.S. Const, art. IV, § 2, cl. 2, to confer no rights on
individuals. Its sole purpose is to benefit the States. See, e.g., M ichigan v.
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Doran, 439 U.S. 282, 287 (1978); Biddinger v. Commissioner o f Police o f New
York, 245 U.S. 128 (1917).19 And, the procedural safeguards provided to

individuals in state extradition statutes have been held by the Supreme Court to
be inapplicable to persons charged with a federal crime who are otherwise
properly subject to removal under Rule 40. See United States ex rel. Kassin v.
M ulligan, 295 U.S. 396 (1935); United States ex rel. Hughes v. Gault, 271 U.S.
142 (1926); U nited States v. Guy, 456 F.2d 1157 (8th Cir. 1972).
Federal removal under Rule 40 or its statutory predecessors has been held
proper in several § 1073 cases, in the face of a defendant’s claim that he was
constitutionally entitled to be processed under state extradition laws. See, e.g.,
U nited States v. McCord, 695 F.2d at 826 (Rule 40 removal appropriate
because “underlying offense” a federal one); Lupino v. United States, 185 F.
Supp. at 368 (“Congress, not the states, has established the punishable offense,
and it is, therefore, federal, not state, arresting and removal process which is
relevant.”); U nited States v. Miller, 17 F. Supp. at 68 (federal removal of a
§ 1073 defendant does not “interfere[] with the right of extradition of a criminal from a state to which he has fled to one where the crime was committed.”).
There is dictum in the court’s opinion in United States v. Love, 425 F. Supp.
at 1250, which suggests that a federal § 1073 defendant, returned to the custody
of state authorities under federal process, may have some “right to formal
extradition,” deprivation of which could be raised by him in the context of his
state prosecution. The court did not, however, indicate what the source of that
right might be. It is possible that under the laws of some States, a defendant
could claim an entitlement to be brought within the jurisdiction of its courts in
a particular manner. Cf. Ker v. Illinois, 119 U.S. 436,444 (1886). We have not
examined that issue, and express no opinion on it.20 However, an individual has
no “right to formal extradition” under the federal Constitution or under any
federal statute o f which we are aware.21
B. Rights and Obligations o f the States
in Connection with Extradition

Although a § 1073 defendant can claim no entitlement to be extradited
deriving from the Extradition Clause of the Constitution, the rights and obligations o f the States themselves under that provision must be recognized when19 T he E xtradition C lause provides:
A Person charged in any State w ith Treason, Felony, o r other Crim e, who shall flee from Justice,
and be found in an o th er State, sh all on Demand o f the executive A uthority o f the State from
w hich he fled, be delivered up, to b e removed to the State having Jurisdiction o f the Crime.
20 Perhaps the dem anding State’s requirem ents in this regard w ould therefore be a valid consideration for
the D epartm ent in determ ining whether to give approval under § 1073 for removal in any particular case.
21 T he U niform C rim inal Extradition A ct has been adopted by a majority o f the States, but has no
independent force as federal law. Where applicable, its due process protections can be enforced by suits under
the Fourteenth A m endm ent. See C uyler v. Adams, 449 U.S. 433 (1981). By their terms, however, the
protections in the U niform Criminal Extradition Act apply only to a person arrested on a w arrant signed by
the G overnor o f the asylum State. See §§ 7, 10.
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ever federal removal is proposed in any § 1073 case. It is all the more important
to do so whenever federal removal is intended simply to facilitate a state
prosecution.
The Extradition Clause imposes upon the executive authority of each State
an obligation, on the demand of another State, to “deliver up” a fugitive from
that other State’s justice. See supra note 19. The right given a State to demand
is an “absolute” one, and implies a “correlative obligation to deliver, without
any reference to the character of the crime charged, or to the policy or laws of
the State to which the fugitive has fled.” Kentucky v. Dennison , 65 U.S. (24
How.) 66, 103 (1861). “The duty of the Governor of the State where the
fugitive was found is, in such cases, merely ministerial, without the right to
exercise either executive or judicial discretion.” Id. at 104. However, the
Clause and its federal implementing statute, 18 U.S.C. §3182, have been
characterized as merely “declaratory of a moral duty,” because neither provides “any means to compel the execution o f this duty.” Id. at 107. See also
Taylor v. Taintor, 83 U.S. (16 Wall.) 366, 370 (1872). Accordingly, the federal
courts have no power to compel authorities in one State to surrender a fugitive
to those of another. See also South Dakota v. Brown, 20 Cal. 3d. 765, 772, 576
P.2d 473 (1978) (state courts have no power under state extradition laws to
“control executive discretion in extradition matters.”).22
Even if, under existing law, a State’s duty under the Extradition Clause
cannot be enforced directly by a federal court, it does not follow that the
Extradition Clause gives States an affirmative right to refuse or delay extradition. Indeed, the history of the Extradition Clause itself suggests that any such
claimed right would be inconsistent with the Framers’ intention “to preserve
harmony between States, and order and law within their respective borders.”
See Kentucky v. Dennison, 65 U.S. at 101-03. Accordingly, the Extradition
Clause gives a State no basis for resisting otherwise constitutional federal
efforts to assist another in obtaining custody of a fugitive who has sought
refuge within its borders. Cf. Prigg v. Pennsylvania, 41 U.S. (16 Pet.) 539, 612
(1842). The Fugitive Felon Act, with its provisions for apprehending and
returning fugitives who have fled from one State to another, cannot therefore
be challenged as an unconstitutional intrusion on some hypothetical “right” of
one State to give asylum to another’s fugitives, or otherwise control the process
of extradition.23 In fact, far from an intrusion, this statute provides, in effect, a
federal means of enforcing the mandatory duty imposed upon States by the
22 In K entucky v. Dennison, the Supreme C ourt held that a federal court could not issue a w rit o f m andam us
to com pel the G overnor o f O hio to surrender a fugitive indicted in K entucky for assisting a slave to escape:
“the Federal G overnm ent, under the C onstitution, has no pow er to im pose on a State officer, as such, any duty
w hatever, and com pel him to perform it.” 65 U.S. at 107. D issenting in South Dakota v. Brown, Justice M osk
observed that “ [t]here is serious question w hether the rigid federalism o f Dennison w ould be followed today
when a constitutional issue is involved.” 20 C al. 3d at 781 n. 1 (citing Brown v. Board o f Education, 349 U.S.
294 (1955) and Green v. County School Bd., 391 U.S. 430 (1968)).
23 In any event, we think it unlikely (hat a court would perm it a defendant to rely upon any right belonging
to the asylum State as a defense to prosecution in the dem anding State. See United States v M iller, 17 F.
Supp. a t 68.

91

Extradition Clause.24 This is not to say that the Fugitive Felon Act was
intended to provide a routine substitute for state extradition procedures. The
legislative history of the 1934 Act and its 1961 amendments makes clear that
Congress did not intend the Act to supplant state extradition procedures.
Congress was concerned not only with the possible federal intrusion in an area
historically left to the States, but also with the financial burden which frequent
use o f federal removal procedures would place on the Federal Government.
Thus, Congress appears to have contemplated that federal removal procedures
would be used only in those rare situations where interstate rendition procedures would not be effective in bringing the fugitive to justice.
The statute’s intended deference to state extradition procedures requires that
federal removal be used very sparingly in § 1073 cases. Accordingly, federal
removal o f a § 1073 defendant should not be sought routinely, or when state
extradition procedures are determined to be adequate to accomplish the
defendant’s return for prosecution or other appropriate disposition by the
demanding State. The important policy considerations involved in making such
a determination simply underscore the wisdom of requiring formal departmental approval o f any request for removal in a § 1073 case. Factors to be considered in making this determination could include whether the extradition process will be likely to deliver the defendant to the demanding State in a timely
fashion; whether the interest o f the demanding State in obtaining return of the
fugitive is sufficiently strong to warrant using federal resources for this purpose; and whether the federal interest in the particular case is sufficiently
strong to overcome whatever interest the asylum State may have in implementing its own extradition procedures. In a case in which extradition has been
refused, the Department should consider whatever findings the asylum State’s
Governor has made which caused him to make such a refusal.

V. Payment off Expenses off Traumsportiinig
Deffemdainits Umdler § 1®73
The United States Marshal has the authority and responsibility to execute a
federal court order directing that a prisoner in federal custody be transported to
another district. 28 U.S.C. § 567; 28 C.F.R. § 0.1 l l j. Appropriated funds are
available for this purpose. See Pub. L. No. 96-68, Title II, 93 Stat. 416, 420
(1979). These funds are available for the court ordered transportation of § 1073
24 If the integrity o f an asylum State’s extradition procedures w ere guaranteed by the Extradition C lause, we
doubt th at the venue provisions o f § 1073 co u ld have w ithstood constitutional challenge. Those provisions in
effect require circum vention o f state extradition procedures insofar as they lead, sooner or later, to the
fu gitiv e’s retu rn by federal process to the custody o f authorities in the State from which he fled. W hether the
g ov ern m en t w ins o r loses its § 1073 prosecution, the defendant is subsequently made to answ er in state court
fo r the state crim e. S ee U nited States v. M iller, 17 F. Supp. at 68. We see no reason why this constitutional
issue w o u ld d epend upon w hether a federal prosecution preceded the fugitive’s being turned over to state
auth o rities. The federal interest would ap p ear to be as great, and that interest would appear to be equally
served, an d perhaps in a fairer w ay to defendants, w hen the federal governm ent chooses to decline prosecution for w hat is essentially a derivative crim e, in deference to the dem anding State’s disposition of the
fugitiv e u n d e r state law.
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prisoners to the same extent that they are available for the transportation of
other federal prisoners.
The State seeking the return of the § 1073 defendant could voluntarily
reimburse the United States for expenses incurred by the U.S. Marshal in
connection with transportation in this situation. See United States v. Bumison,
339 U.S. 87, 90 (1950).25 However, the Marshal could not recoup his own
expense from any such reimbursement, because an agency may not augment its
appropriations without specific statutory authority. See 49 Comp. Gen. 572
(1970); 5 Comp. Gen. 289 (1925). See generally General Accounting Office,
Principles o f Federal Appropriations Law, ch. 5, subpart C (1982). With a few
exceptions apparently not applicable here, any money an agency receives for
the use of the United States from a source outside the agency must be deposited
in full into the general fund of the Treasury. See 31 U.S.C. § 3302b (formerly
31 U.S.C. § 484). See also 46 Comp. Gen. 31 (1966). Once money has been
deposited into the general fund, there must be an appropriation to permit its
expenditure. See 3 Comp. Gen. 599,600 (1923). The Marshal is not authorized
to accept gifts of money for his own use, nor is he otherwise authorized to
accept reimbursement for expenses incurred in carrying out his authorized
functions. Thus, any funds received from a State for the interdistrict transportation of prisoners would therefore have to be deposited in the general fund o f the
Treasury.26

Conclusion
A federal § 1073 defendant may in appropriate circumstances be removed by
federal process to the jurisdiction from which he fled in aid of a state prosecution. Accordingly, a prosecutor may seek removal, and a court may order it,
even if the government does not intend to pursue the federal charges against the
defendant once he has been returned. On the other hand, because § 1073 is not
intended to supplant state law procedures for interstate rendition, removal
25 W e have not studied w hether the State could be required to reim burse the United States for expenses
incurred by the Marsha) in this situation, as a condition o f the D epartm ent’s willingness to request rem oval,
and express no view s on that issue. We note, how ever, that the authority to charge a fee for services contained
in 31 U.S.C. § 9701 (form erly 31 U.S.C. § 483a), the so-called “user fee statute," has been held inapplicable
to state and local governm ents and agencies thereof. See Beaver, Bountiful, Enterprise v. Andrus, 637 F.2d
749 (10th Cir. 1980). The Intergovernm ental C ooperation Act o f 1968 provided a m echanism whereby
governm ental agencies can recover the cost o f certain “specialized or technical services'* provided to State
and local entities. See 42 U .S.C. §§ 4222, 4223 (1976). These provisions w ere am ended and reenacted in
1982 as part o f T itle 31. See 31 U.S.C. § 6505. Services may be provided, how ever, only if “prescribed by the
President.” Id. § 6505(b).
26 Although the M arshal may not accept cash reim bursem ent without im plicating the rule against augm entation o f appropriations, it is possible that all o r part o f the personnel costs o f transporting federal § 1073
prisoners could be defrayed by deputizing state Ipw enforcem ent officers to assist the M arshal in carrying out
this function. Under 28 C.F.R . § 0.112, the D irector o f the U.S. M arshals Service is authorized to m ake such
deputations “w henever the needs o f the U.S. M arshals Service so require.” See also 28 U.S.C. § 569(b)
(conferring authority on U.S. M arshals to “com m and all necessary assistance to execute their duties” ).
A lthough 31 U.S.C. § 665(b) prohibits the acceptance o f voluntary services for the U nited States, this
provision has been construed not to prohibit the acceptance o f services that are truly “gratuitous,” i.e., for
w hich no federal com pensation is expected. See 54 Comp. Gen. 560 (1975).
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should not be sought in such circumstances unless it is clear that state procedures are inadequate to the task of returning the fugitive.
Although it is unclear whether § 1073’s requirement of formal written
Department o f Justice approval applies in connection with such removal, it is
possible that a court would not be willing to issue a Rule 40 order unless such
approval had been given. Accordingly, we believe the Criminal Division’s
policy of requiring departmental approval o f all requests to remove represents
the safer course.
Finally, funds appropriated for the authorized activities of the U.S. Marshal
may be used to pay the cost o f transporting a § 1073 defendant pursuant to a
federal court order under Rule 40. All or part of the cost of transportation may
voluntarily be borne by the State seeking the fugitive’s return, although any
monies received from a State must be deposited into the general fund of the
Treasury.
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Removal of Members of the Commission on
Federal Laws for the Northern Mariana Islands
The basic presum ption underlying the general law on the President’s removal authority is that the
power to appoint implies the power to remove. Although Congress may alter this presumption
by an express indication to limit the President’s removal authority, consistent with constitutional requirements, it has not done so in establishing the Commission on Federal Laws for the
Northern M ariana Islands.
M embers o f the Commission are appointed by the President. The covenant establishing the
Com mission and its legislative history indicate no intention to restrict Presidential removal
power. Accordingly, in the absence of any congressional intent to the contrary, the President
has the authority to remove Commission members in his discretion, even though the Com m ission perform s no executive functions and provides services exclusively to the Legislative
Branch.

April 14, 1983
M

em o r a n d u m

O p in

io n f o r

t h e

Co

u n sel t o t h e

Pr

e s id e n t

This memorandum responds to your request for our opinion whether the
President may remove members of the Commission on Federal Laws for the
Northern Mariana Islands (Commission). You have transmitted to us two
memoranda prepared by different officials of the Department of Interior reaching conflicting conclusions on this question, and have asked us to resolve the
matter. The first memorandum, which was prepared by the Assistant Solicitor
to the Associate Solicitor, Division of General Law, Department of the Interior,
concludes that the Commission is an adjunct of Congress and, as such, part of
the Legislative Branch. This conclusion rests on a determination that the sole
function of the Commission is to make recommendations to Congress about the
applicability of laws of the United States to the Northern Mariana Islands,
which recommendations Congress may or may not enact in legislation. This
memorandum reasons that because the Commission is part of the Legislative
Branch, Congress must have intended that the President would not have the
authority to remove Commission members in his discretion. The second memorandum, which was prepared by the Associate Solicitor of the Interior Department, concludes that because the President has the authority to appoint Com mission members, the presumption must be that Congress intended that the
President also has the power to remove members at will. This presumption is
not found to be overcome by any express indication o f congressional intent to
limit Presidential removal authority. Without specifically discussing the ratio-
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nale o f the first memorandum, the second memorandum tacitly accepts the
possibility that the President may have plenary removal authority over advisers
to the Legislative Branch, at least absent any clear indication to the contrary by
Congress.
In our view, the second of these memoranda more faithfully reflects in its
reasoning and conclusion the key principles concerning Presidential removal
power. We believe that the President may, in his discretion, remove Commission members, even assuming arguendo that the Commission is an entity
which performs no Executive functions whatsoever and provides services
exclusively to the Legislative Branch. An important, but not necessarily
dispositive principle in interpreting statutes regarding matters of removal from
office, is that the power to appoint implies the power to remove absent some
affirmative indication of congressional intent to the contrary. We have found
no such indication in this instance. Indeed, Congress vested the appointment
power over members o f this entity in the President without in any way suggesting that the appointing authority did not retain the power of removal.
In Part I, we will discuss the background o f this issue; in Part II, we will
analyze the pertinent legal issues.
L B ackground
The Commission was established pursuant to a joint resolution adopted in
1976, which approved the “Covenant to Establish a Commonwealth of the
Northern M ariana Islands in Political Union with the United States of America”
(Covenant). Pub. L. No. 94-241, 90 Stat. 263 (1976). The joint resolution
approving the Covenant in general marked a new stage in the ongoing relationship between the United States and the Northern Mariana Islands (Northern
Marianas). The Northern Marianas are part o f the Pacific Trust Territories.1
The trusteeship arrangement with the Northern Marianas established after
World W ar II eventually will terminate, and the islands will become a Commonwealth in Political Union with the United States.
The function and composition of the Commission are set forth in § 504 of the
Covenant, as follows:
The P resident will appoint a Commission on Federal Laws to
survey the law s of the U nited States an d to make recommendations to the United S tates Congress as to which laws o f the
U nited States not applicable to the Northern Mariana Islands
should be m ade applicable and to what extent and in what
manner, an d which applicable law s should be made inapplicable an d to what extent and in what manner. The Commission

will consist o f seven persons (at least four o f whom will be

1 In addition to the N orthern Mariana Islands, the Pacific T rust T erritories include Palau. Truk, the M arshall
Islands, Ponape and Yap. See S. Rep. N o. 596, 94th Cong., 2d Sess. 13 (1976). The m ajor islands o f the
N orthern M an an as are Saipan, Tinian and R ota.
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citizens of the Trust Territory of the Pacific Islands who are and
have been for at least five years domiciled continuously in the
Northern Mariana Islands at the time of their appointments) who
will be representative of the federal, local, private and public
interests in the applicability of laws of the United States to the
Northern Mariana Islands. The Commission will make its final

report and recommendations to the Congress within one year
after the termination o f the Trusteeship Agreement, and before

that time will make such interim reports and recommendations
to the Congress as it considers appropriate to facilitate the
transition of the Northern Mariana Islands to its new political
status. In formulating its recommendations the Commission will
take into consideration the potential effect of each law on local
conditions within the Northern Mariana Islands, the policies
embodied in the laws and the provisions and purposes o f the
covenant. The United States will bear the cost of the work o f the
Commission.

Pub. L. No. 94-241, § 504, 90 Stat. 268 (1976) (emphasis added).2 Thus, the
President appoints the Commission members, and the Commission makes
recommendations to Congress about the applicability of United States laws to
the Marianas. The Commission’s final report will be made not later than one
year after the termination of the trusteeship arrangement with the Marianas.
The Commission members are not appointed to determinate, fixed terms of
service.3

II. Discussion
Before analyzing this particular case, we first consider the broader legal
principles that have been held by the courts to be applicable to questions
regarding the power of the President to remove his appointees. As we will
discuss below, the fundamental principle applicable in removal cases is that the
power to appoint implies the power to remove. Congress has, however, frequently sought to limit the President’s power to remove and replace those
whom he (or his predecessor) has appointed to particular positions. Accordingly, it is necessary to turn preliminarily to the intent of Congress and
2 The C om m ission is the latest in a line o f sim ilar C om m issions w hose purpose has been to advise Congress
on the applicability o f United States laws in different areas. See 30 Stat. 750, 751 (1899) (H aw aii); 45 Stat.
1253 (1929) (A m erican Samoa); 64 Stat. 3 9 0 (1 9 5 0 ) (Guam ); 68 Stat. 501 (1954) (V irgin Islands). The status
of the m embers o f the 1899 H aw aiian C om m ission are the subject o f a H ouse Judiciary C om m ittee report. See
H.R. Rep. No. 2205, 55th Cong., 3d Sess. (1899). The question addressed in that report — w hether m embers
of the H awaiian and sim ilar com m issions w ere “officers” o f the U nited States, and thus w hether the
constitutional bar on service as civil officers by M embers o f C ongress (some o f whom served on such
advisory com m issions) applied — is not germ ane to this opinion. In o ur view, the issue o f the President’s
removal pow er m ay be settled without deciding w hether the C om m ission m em bers are “officers’' o f the
U nited States.
3 It is o f course possible that the trusteeship agreem ent w ill not actually term inate for som e years.
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determine whether Congress has sought to restrict the appointing authority’s
removal power. If there is persuasive evidence of such a congressional intent, it
is necessary to determine whether there is any constitutional limit on Congress’
effort to restrict removal power in a given case.
Thus, our analysis will commence with the basic principles regarding removal, and then will focus on the question whether Congress endeavored to
limit the President’s removal power in this instance. Because, as we conclude,
there is no sufficient basis on which to infer such an intent, we do not reach the
further question whether it would be constitutional for Congress to limit the
President’s removal power in this context.4
A basic presumption, albeit rebuttable, underlying the general law on the
President’s removal authority is that the power to appoint implies the power to
remove. This principle has been recognized by Congress and the Supreme
Court since the earliest days o f the Republic, and has been ratified repeatedly in
m odem case law. See 1 Annals of Cong. 469 (1789) (statement of James
Madison on the floor o f the House of Representatives during the Great Debates
o f 1789); M atter ofH ennen, 38 U.S. (13 Pet.) 230, 259-60 (1839); Blake v.
U nited States, 103 U.S. 227, 231 (1880); Keim v. United States, 177 U.S. 290,
293-94 (1900); S h u rtlejf\. U nited States, 189 U.S. 311,314-15 (1903); M yers
v. U nited States, 272 U.S. 52, 119 (1926); Cafeteria Workers v. McElroy, 367
U.S. 886, 896-97 (1961); Sampson v. M urray, 415 U.S. 61, 70 n.17 (1974);
N ational Treasury Employees Union v. Reagan, 663 F.2d 239, 246—48 (D.C.
Cir. 1981); K alaris v. Donovan, 697 F.2d 376, 389 (D.C. Cir. 1983); Martin v.
Reagan, 525 F. Supp. 110, 112 (D. Mass. 1981).
This principle applies to the appointments by the President and by other
Executive officers, such as department heads, who are appointing officials. A
fundamental rationale for this principle appears to be the notion that appointing
authorities necessarily have some degree o f supervisory responsibility with
respect to those whom they appoint. In particular, the appointing authority
retains a certain duty to assure that the appointed official carries out his duties
in a satisfactory manner. This idea is reflected in the Supreme Court’s statement in S h u rtleff\. United States, 189 U.S. at 316, that the principle recognizes
an “inherent” implication of the appointing power:
The right o f removal w ould exist if the statute had not contained
a w ord upon the subject. l5l It does not exist by virtue of the
grant, but it inheres in the right to appoint, unless limited by

Constitution or statute.

(Emphasis added.) In another passage in Shurtleff, 189 U.S. at 314-15, the
Court explicitly drew the connection between this principle and the notion that
4 B ecause the C om m ission merely a d v ises Congress and does not exercise purely Executive powers, we
acknow ledge that the co u rts are most lik e ly to uphold restrictions on Presidential rem oval pow er with respect
to this type o f entity, if such restrictions are intended by C ongress. C f W iener v. U nited States, 357 U.S. 349
(1958); H u m p h rey's E xecu to r v. U nited States, 295 U.S. 602 (1935).
9 T his is the case here. The statute c reating this Com m ission contains not a word on the subject o f removal.
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an appointing official necessarily has a degree of supervisory responsibility
with respect to those whom he appoints. The Court wrote with respect to the
President’s power to remove an official appointed with advice and consent:
It cannot now be doubted that in the absence of constitutional
or statutory provision the President can by virtue of his general
power of appointment remove an officer, even though appointed
by and with the advice and consent of the S en ate.. . . Congress
has regarded the office as of sufficient importance to make it
proper to fill it by an appointment to be made by the President
and confirmed by the Senate. It has thereby classed it as appropriately coming under the direct supervision of the President
and to be administered by officers appointed by him, (and
confirmed by the Senate,) with reference to his constitutional
responsibility to see that the laws are faithfully executed. Article
II, sec. 3.
Id. This emphasis on the appointing authority’s supervisory responsibility for
officials whom he appoints also appears in M yers v. United States, 272 U.S. at

119, where the Court wrote:

The reason for the. principle is that those in charge of and
responsible for administering functions of government who select their executive subordinates need in meeting their responsibility to have the power to remove those whom they appoint.
In addition, the basic principle that the power to appoint implies the power to
remove reflects a practical awareness of the need for a rule for use in cases in
which the governing statute is silent on removal. Absent such a rule, it would
be unclear who has the power of removal. By providing that, as a general
matter, the appointed official serves at the discretion of the appointing authority, the principle also helps prevent the possibility of an official serving
indefinitely in his position, a status disfavored under normal understandings of
tenure of office in the United States. As the Court wrote in M atter o f Hennen,
38 U.S. at 259:
All offices, the tenure of which is not fixed by the Constitution or
limited by law, must be held either during good behavior, or (which
is the same thing in contemplation of law) during the life of the
incumbent; or must be held at the will and discretion of some
department of the government, and subject to removal at pleasure.
It cannot, for a moment, be admitted, that it was the intention
of the Constitution, that those offices which are denominated
inferior offices should be held during life. And if removable at
pleasure, by whom is such removal to be made? In the absence
of all constitutional provision, or statutory regulation, it would
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seem to be a sound and necessary rule, to consider the power of
removal as incident to the power of appointment.
This general principle accordingly provides the starting point for discussion:
absent contrary indication in the governing legislation, the President’s power to
appoint members o f the Commission implies the President’s power to remove
such members. This approach has the additional virtue of being consistent with
the position that the Executive Branch has taken in case after case and legal
opinion after legal opinion throughout this nation’s history. O f course, it allows
Congress to alter the starting point by expressing a contrary intent consistent
with constitutional requirements. Our task is to determine whether any relevant
indications o f legislative purpose preclude or overcome the application of the
general principle in this case. We find no reliable evidence of such an intent,
and we therefore conclude that the President’s authority to remove Presidential
appointees from the Commission was not restricted by the Legislature.
First o f all, the Covenant establishing the Commission and the legislative
history o f the Covenant contain no language indicating a specific intention to
restrict Presidential removal power. The joint resolution itself is silent on the
question. The legislative history, when it discusses the Commission at all,
tends simply to repeat the basic provisions of § 504 of the Covenant, quoted
above.6 For example, the legislative history underscores that Congress intended the President to appoint Commission members, and it reveals no effort
to require either any congressional participation in the appointing process or
any limitation on the exercise of removal authority.
Furthermore, the typical indicia o f congressional intention to restrict Presidential removal power that have been relied upon by the courts in the leading
decisions on this subject in finding such an intention are generally not present
here. For example, there is no express or implicit provision limiting removal of
Commission members for stated “causes.” Cf. Hum phrey’s Executor v. United
States, 295 U.S. 602, 619 (1935). Also, there is no provision in the Covenant
providing that the Commission’s decisions are to be transmitted directly to
Congress without any review or comment by concerned Executive officials. Cf.
W iener v. U nited States, 357 U.S. 349, 352-53 (1958). Nor is there language in
the legislative history of w hich we are aware calling generally for the
Com m ission’s “independence” from Executive oversight. Cf. Humphrey’s
Executor, 295 U.S. at 624-25. Finally, the Covenant does not provide for
specific, fixed-year terms o f service for Commission members. Cf. id. at
622-23.
This last point is worthy of particular note. Although the mere presence of a
statutory provision for a specific term of service has not been deemed a
sufficient basis on which to infer a legislative purpose of restricting Presidential removal authority,7 the absence of any fixed-year term of service buttresses
6S ee S. Rep. No. 5 9 6 .94th Cong., 2d S ess. 5 (1976); H.R. Rep. No. 3 6 4 ,94th Cong , 1st Sess. 9 (1975); 122
C ong. R ec. 4 1 8 7 -2 3 2 (1976); 121 Cong. R ec. 23662-73 (1975).
7 R ather, it has been interpreted as providing a lim it on the period for w hich an appointee can serve without
reappointm ent. See Parsons v. United S tates, 167 U .S. 324, 338 (1897).
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the argument that the President has removal authority in this case. Commission
members are to serve not longer than one year after the termination of the
trusteeship agreement with the Northern Mariana Islands.8 Although this provision establishes some outer limit of service, it does not establish any definite,
fixed term of service. To the contrary, given that the trusteeship agreement
conceivably could last for a substantial length of time, the linkage between its
continuance and the Commission’s existence establishes that Commission
members would, if not removable by someone, serve for an indefinite period.
Because, as a general matter, good behavior is presumed, an official who can
be removed during an indefinite term of service only by way of impeachment,
or for “cause” as a result of “bad behavior,” is considered to have the possibility of life tenure. Cf. S h u rtle jf\. United States , 189 U.S. at 316; M atter o f
Hennen, 38 U.S. at 260; K alaris v. Donovan, 697 F.2d 376, 398 (D.C. Cir.
1983); see also D eCastro v. B oard o f Com m ’rs o f San Juan, 322 U.S. 451,462
(1944); Reagan v. United States, 182 U.S. 419, 426-27 (1901). Accordingly,
the presumption against the possibility of life tenure supports the view that the
President has removal authority in this case.
Another factor which must be noted is that Congress has provided for the
Commission’s funding through a line item in the Department of the Interior’s
appropriation for territorial affairs. See Pub. L. No. 96-126, 93 Stat. 954, 969
(1979). The source of funding by itself is not necessarily a determinative
indication of an entity’s status as in the Executive or Legislative Branch. See
Eltra Corp. v. Ringer, 579 F.2d 294, 301 (4th Cir. 1978). Nevertheless, the fact
that Congress has provided for the Commission to receive its funds from the
Interior Department’s appropriation is a further indication, albeit relatively
slight, that Congress did not intend to establish the kind of independence from
the Executive Branch that normally accompanies restrictions on Presidential
removal authority.
It might be argued that H um phrey’s Executor, 295 U.S. at 624—25, provides
support for a contrary argument. In H umphrey’s Executor, the Court held that
the President did not have unlimited removal authority with respect to members o f the Federal Trade Commission. Although much of the Court’s opinion
dealt with the constitutional questions raised by the case, the Court did discuss
the statute involved. One of the factors relied upon in its statutory construction
was the fact that the FTC performed “quasi- legislative” functions, namely,
rulemaking, which the Court concluded were intended by Congress to be
performed by an entity independent of the President’s plenary removal authority. In the present case, it might be suggested that the Northern Mariana Islands
Commission’s sole function is to advise Congress in aid of its legislative
power, and thus it should be viewed as an arm of Congress. From this premise,
it might be argued that one should infer that Congress did not intend to allow
8 Section 504 o f the Covenant establishing the Commission provides that the Com m ission will make its
final report w ithin one year o f the term ination o f the trusteeship agreem ent. Hence, the C om m ission is to go
out o f existence after that time.
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the President to remove Commission members, i.e., members of a Congressional entity, in his unfettered discretion.
Although the foregoing argument is by no means frivolous, we do not
believe that H um phrey’s Executor provides support for the interpretation that
the President lacks removal power over members of this Commission. The
Court in H um phrey’s Executor noted that several indicia of congressional
intent, taken together, existed to support the conclusion that Congress intended
to limit the President’s removal authority. See 295 U.S. at 624-26. Not the least
of these factors was an explicit statutory provision limiting the grounds for
removal. In addition, the FTC Commissioners served for a specified term of
years, and according to the Court, the legislative history made clear that
Congress expected them to act independently of Executive Branch influence.
Furthermore, unlike the FTC, the Commission here does not exercise quasilegislative powers. It performs merely an advisory function. A body such as
this might provide advice to any branch of government. Its function, therefore,
does not by itself suggest the need for its separateness from the Executive
Branch. See id.; see also M artin v. Reagan, 525 F. Supp. 110, 112-13 (D.
Mass. 1981). Thus, the situation in H um phrey’s Executor is fundamentally
distinguishable from the situation in this case.9
Even if we grant that the Commission is an arm of Congress, and thus
entirely part of the Legislative Branch (a conclusion which we do not reach and
do not intend by anything articulated herein to prejudge), it does not follow that
the President cannot remove the Commissioners in his discretion.10 If the
Commission is entirely part of the Legislative Branch, Congress did not have to
vest appointment power in the President. But it did so nonetheless. This grant
of the appointment power has tw o key implications.
First, because the appointment power by itself is by no means an insignificant power with respect to appointed officials, Congress clearly acceded at
least to a significant degree of Presidential supervision of Commission members. See Shurtleff v. United States, 189 U.S. 311, 315 (1903).11 Second,
9 W e also believe that th is case is c learly distinguishable from W iener v. United States, 357 U.S. 349
(1958). T h at case involved an adjudicatory body, the W ar C laim s Com m ission, w hose statute provided that
its decisio n s w ere to be free from review b y any other official o f the U nited States. See id. at 354-55 In
contrast, no adjudicatory functions such a s those in Wiener are perform ed by the C om m ission and no
concom itant need exists for “independence” from the Executive. In addition, there is no sim ilar statutory
provision in th is case indicating an intent to shield the C om m ission's decisions from review by other
officials. Cf. B orders v. Reagan, 518 F. Supp. 250 (D D.C. 1981); Lew is v. Carter, 436 F. Supp. 958 (D.D.C.
1977).
W e add that the argum ent based on the functions o f the Com m ission is more central with respect to the
constitu tio n al question w hether Congress c an lim it Presidential rem oval power. C f H um phrey's Executor,
295 U.S. a t 6 3 1 -3 2 . As noted at the outset, w e do not need to reach this issue, given that we are able to resolve
the question on the basis o f an analysis o f th e statute and the principle that the pow er to appoint im plies the
pow er to rem ove.
10 W e note th at, in a d ifferen t context, th e C om ptroller G eneral has concluded that the C om m ission is a
L egislative Branch entity. See Comp. Gen. O p. No. B -202206 (June 16, 1981).
11 As the C ourt noted in Keim v. United States, 177 U.S. 290, 293 (1900): “The appointm ent to an official
position in the G overnm ent, even if it be sim ply a clerical position, is not a m ere ministerial act, but one
involving the exercise o f judgm ent. The appointing pow er m ust determ ine the fitness o f the applicant;
w hether o r not he is the proper one to discharge the duties o f the position.”
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because the law is that the power to appoint implies as a basic underlying
proposition the power to remove, and because we must assume that Congress
was aware of the law, Congress may reasonably be said to have taken for
granted in this case that the President would have the power to remove Commission members appointed by him or a previous President. If Congress had
rejected these implications, it easily could have provided for some other
method of appointment or specifically limited the President’s power to remove
the Commissioners.

Conclusion
To summarize, we believe that the Congress is undoubtedly aware that the
power to appoint has been held throughout this nation’s history to imply the
power to remove, and that Congress has within its control the ability to
overcome this presumption, at least as a statutory matter. In construing the
relevant statutory materials in this case, we have found no intent to restrict the
President’s removal power and some slight indication that potential removal by
the President actually was intended (no term specified, the failure to designate
someone else to exercise removal authority, and other factors discussed herein).
We conclude that the President has the authority to remove Commission
members in his discretion.
Th
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The President’s Authority to Adjust Sugar Quotas
The President, pursuant to an executive agreement codified in the Tariff Schedules o f the United
States, Schedule 1, Part 10, Subpart A, Headnote 2, may reduce Nicaragua’s share o f the
annual quota o f imported sugar o n the basis of foreign policy concerns, if he finds that it is in
the best interests o f the United States and he gives “due consideration,” as denned by law, to
N icaragua’s interests in the U nited States sugar market.

April 25, 1983
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Recent events in Nicaragua have led the President to consider reducing the
amount o f sugar which may be imported into the United States from that
nation. This memorandum addresses whether the President has the legal authority to reduce Nicaragua’s present share of the United States sugar quota
using the authority of a specific provision o f an Executive Agreement.1 Our
review o f this Executive Agreement in the context o f prior practice under it, the
case law construing it, and the history o f Presidential activity related to the
imposition o f export controls similar to the pending proposal, persuades us that
the President has the requisite legal authority. We should note that this memorandum does not address questions that have been raised about the validity of
the proposed action under various international agreements to which the United
States and Nicaragua are parties.2 We understand that the Office of the Legal
Adviser at the Department o f State will be giving you its views directly on
these issues, and we anticipate reviewing its analysis in the near future in
connection with our customary review of a proposed proclamation.
1 W e have also exam ined several other sources o f authority for the contem plated action- § 232 o f the Trade
E xpansion A c t o f 1962, 19 U.S.C. § 1862; § 22 o f the A gricultural A djustm ent Act, 7 U.S C. § 624; and the
Intern atio n al E m ergency Economic P o w ers A ct (IEEPA ), 50 U S.C. §§ 1701 el seq. O f these, we have
rejected the first tw o as being inappropriate bases for the proposed action and have concluded that only
IE EPA w ould be a clear source of au th o rity . W e understand that there are policy reasons which argue
persuasively against use o f IEEPA. The o n ly other p otential source o f authority o f which we are aware is the
E xecutive A greem ent.
2 A rticle X V I o f the T reaty of Friendship, C om m erce and N avigation between the United States and the
R epublic o f N icaragua, 9 U.S.T. 450, T .I.A .S . 4024 (1956), forbids either party to im pose discrim inatory
im port restrictio n s. A rticle XIII of the G eneral A greem ent on Tariffs and Trade, discussed below, obliges
c ontracting parties to apply quotas in a non-discrim inatory fashion. A rticle 58 o f the International Sugar
A greem ent, T.I.A .S. 9644, obligates ev ery im porting m em ber to guarantee “access” to its markets for
ex p o rtin g m em bers.
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I. History of Presidential Authority
In 1962, Congress authorized the President to negotiate trade agreements
with foreign countries for the reduction or modification of existing duties or
import restrictions. Trade Expansion Act of 1962 (Act), § 201 (codified at 19
U.S.C. § 1821).3 These agreements were to help promote the Act’s listed
purposes.4 During rounds of talks involving the General Agreement on Tariffs
and Trade (GATT),5 the President, using the authority of the Act, negotiated an
Executive Agreement permitting him to set and adjust quotas for sugar imported into the United States.6 Executive agreements have the force of law
unless overridden by Congress.
The opening paragraph of the Agreement was originally negotiated as part of
the 1949 round of GATT negotiations held in Annecy, France. 64 Stat. B139,
B145. In 1951, during the round held in Torquay, England, the United States
3 The statute provides in pertinent part:
(a) W henever the President determ ines that any existing duties or other import restrictions of
any foreign country or the U nited States are unduly burdening and restricting the foreign trade o f
the U nited States and that any o f the purposes stated in section 1801 o f this title will be promoted
thereby, the President may —
(1) after June 30, 1962, and before July 1, 1967, enter into trade agreem ents w ith foreign
countries o r instrum entalities thereof; and
(2) proclaim such m odification or continuance o f any existing duty or other im port restriction, such continuance o f existing duty free or excise treatm ent, or such additional import
restrictions, as he determ ines to be required or appropriate to carry out any such trade
agreem ent.
4 These purposes are listed in 19 U.S.C. § 1801:
The purposes o f this chapter are, through trade agreem ents affording mutual trade benefits —
(1) to stim ulate the econom ic growth o f the U nited States and m aintain and enlarge foreign
m arkets for the products o f U nited States agriculture, industry, mining, and com m erce;
(2) to strengthen econom ic relations w ith foreign countries through the developm ent of open
and nondiscrim inatory trading in the free w orld; and
(3) to prevent Com m unist econom ic penetration.
*
5 The G A TT is a m ultilateral trade agreem ent encom passing m ost o f the m ajor trading countries A lthough
G A TT’s G eneral A rticles, which set out the basic trade policy com m itm ents o f the contracting parties, were
negotiated in the late nineteen-forties, seven other rounds o f negotiations have led to m any further agreements and revisions, all o f w hich are subsum ed within references to “the G A TT."
6 The full text o f the agreem ent provides:
The rates in the tariff schedule shall be effective only during such tim e as title II o f the Sugar Act
o f 1948 o r substantially equivalent legislation is in effect in the U nited States, w hether o r not the
quotas, o r any o f them, authorized by such legislation, are being applied or are suspended:
Provided,
(i) That, i f the President fin d s that a p articular rate not low er than such January 1,1968, rate,
lim ited by a particular quota, m ay be established fo r any articles provided for in item 1SS.20 o r
155.30, which will give due consideration to the interests in the U nited States su g a r m arket o f
dom estic producers and m aterially affected contracting parties to the G eneral Agreem ent on
Tariffs and Trade, he shall proclaim such particular rate and such quota lim itation, to be
effective not later than the 90th day follow ing the term ination o f the effectiveness of such
legislation;
(ii) That any rate and quota lim itation so established shall be m odified i f the President fin d s
a n d proclaim s that such m odification is required o r appropriate to give effect to the above
considerations; and
(iii) That the January 1, 1968, rates shall resum e full effectiveness, subject to the provisions
o f this headnote, if legislation substantially equivalent to title II o f the Sugar A ct of 1948
should subsequently becom e effective
(Em phasis added.)
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negotiated subparagraphs (i)-(iii), see 3 U.S.T. 586, 615, 1171 (1951), which
were proclaimed as part of domestic law twice, first in 1951, see Proclamation
2929, 3 C.F.R. 111 (1949-1953 Comp.), and again in 1967 after they had been
the subject of further negotiations in the Kennedy Round. Proclamation 3822,
3 C.F.R. 167, 175 (1966-1970 Comp.). This latter Proclamation added the
agreement to the Tariff Schedules of the United States (TSUS) as a headnote to
the schedules on sugar. TSUS, Schedule 1, Part 10, Subpart A, Headnote 2. The
codification of the Agreement as a headnote to the sugar tariff has led to its
being referred to as the Headnote authority, and it will be referred to as such
during the rest of this memorandum.
The Headnote authority was negotiated pursuant to § 201 of the Trade
Expansion Act of 1962 which, of course, specifically provided for the negotiation of trade agreements providing for the establishment of import quotas and,
more pertinent here, for the “modification” of such quotas “as [the President]
determines to be . . . appropriate to carry out any such trade agreement.” See
supra note 3. One of the principle purposes of the Act was “to prevent
Communist economic penetration.” 19 U.S.C. § 1801(3).7
Subparagraphs (i)-(iii) of the Headnote were negotiated as contingent authority for the President for the time when the Sugar Act of 1948, 7 U.S.C.
§§ 1100-1123 (1970 & Supp. I 1971), which had been given several extensions, would expire.8 Therefore, when the Sugar Act expired in 1974, the
President was able to use his authority under the Headnote to proclaim a duty
and quota on imported sugar. Both the duty and the quota have been extensively modified in subsequent Proclamations.9 The most recent modification
occurred last spring, when the President reduced the annual global sugar quota from
6,900,000 short tons to approximately 2,800,000, allocating the quota on a countryby-country basis that reflected each country’s average percentage of imports over a
period of years.10 Proclamation 4941,47 Fed. Reg. 19961, 19962 (1982)."
7 The statutory basis fo r the Headnote w as recently confirm ed in U nited States Cane Sugar R efiners' A ss 'n
v. Block, 683 F.2d 399, 4 0 2 -0 3 (C C.P A. 1982).
8 At the tim e the H eadnote was negotiated, and until the Sugar Act expired in 1974, the President had
explicit authority under the S ugar Act to a d ju st quotas on im ported sugar “ w henever and to the extent that the
President finds that the establishm ent or continuation o f a qu o ta or any part thereof for any foreign country
w ould be contrary to the national interest o f the United S tates.” Pub. L. N o 89-331, 79 Stat. 1271, 1273
(1965) (co d ified at 7 U .S.C . § 1 1 12(d)(1)(B) (Supp. II 1965-66)). See a lso 7 U.S.C. § 1112(d)(1)(B) (Supp.
IV 1974). In n egotiating an Executive A greem ent designed to replace the Sugar Act when it expired, the
President evidenced no desire to deny h im se lf this authority to take foreign policy concerns into account
w hen adjusting sugar quotas, an authority th at the courts had confirm ed as belonging to the President under
the S ugar Act even before C ongress made it explicit. See South Puerto R ico Sugar Co. Trading Corp. v.
U nited States, 334 F.2d 622 (C t. Cl. 1964), cert, denied. 379 U .S 964 (1965).
9 See Proclam ation 4888, 3 C.F.R. 77 (1 982); Proclam ation 4770, 3 C.F.R . 81 (1981); Proclam ation 4720, 3
C .F.R . 14 (1981); Proclam ation 4663,3 C .F .R . 40 (1980); Proclam ation 4610, 3 C.F.R. 67 (1978); Proclam ation 4539, 31C .F .R . 62 (1978); Proclam ation 4463, 3 C.F.R . 56 (1976); Proclam ation 4334, 3 C.F.R 420
(197 1 -1 9 7 5 C om p.).
10 T his reduction w as substantial because the 6,900,000 short-ton quota had been purposefully set so high
that it w as never reached. T hus, the United States had effectively had no quota on sugar prior to this action.
11 The P resident took this action after C ongress had intervened in the sugar market by enacting Pub. L. No.
9 7 -9 8 , 95 Stat. 1213, 1257 (1981), which raised support p n c e s for dom estic sugar producers The President
Continued
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Domestic importers challenged the quota established in 1982 by Proclamation 4941 as being beyond the President’s authority, but the Court of International Trade found that the imposition of quotas was legal because the Headnote,
on which the action was based, was a valid exercise of the authority granted to
the President under § 201 and the President had taken the procedural steps
required by the Headnote. United States Cane Sugar Refiners’ A s s ’n v. Block
(Sugar Cane I), 544 F. Supp. 883 (Ct. Int’l Trade), a ff d, United States Cane
Sugar R efiners’ A ss ’n v. Block (Sugar Cane II), 683 F.2d 399 (C.C.P.A.
1982).12
II. Analysis
The President would now like to reduce the 2.1% share of the annual quota
allocated last spring to Nicaragua because he believes that Nicaragua is using
the hard currency derived from sugar sales to buy arms for anti-government
guerrillas in El Salvador. The President would like to revise Proclamation 4941
to reduce Nicaragua’s percentage from 2.1% of the annual quota — now about
2,800,000 tons — to .21%, resulting in the importation from Nicaragua of
about 6000 tons rather than almost 60,000. The legal issue is whether the
Headnote permits the President to reduce Nicaragua’s percentage of the quota
to this level. Because the President, in making this adjustment, would not be
lowering the overall import quota or otherwise affecting domestic producers of
sugar, and because the action would presumptively have a negative effect on
Nicaragua, which is the only affected GATT member, the proposed action
would appear not to be authorized by the Headnote’s language unless the
Headnote can be read to permit this action on the basis of the President’s
foreign policy concerns after giving the interests of Nicaragua the “due consideration” required by the Headnote.
The Headnote authorizes the President to modify sugar quotas — such as the
one established for Nicaragua last spring — whenever he finds:
that such modification is required or appropriate to give effect to
the [interests in the United States sugar market of domestic
producers and materially affected contracting parties to the
GATT],
Headnote, subparagraph (ii). As noted above, Presidents have been modifying
sugar quotas since 1974. They have couched their findings in the language of
subparagraph (i) of the Headnote under which the original quota was established — i.e., they have made a finding that the quota will give “due consider11 (. . . continued)
thereafter exercised his authority under § 22 o f the A gricultural A djustm ent Act, 7 U .S.C . § 624, to im pose
fees on im ported sugar in D ecem ber 1981, and, on M ay S, 1982, used the H eadnote to adjust the quota on
im ported sugar by issuing Proclam ation 4941, supra.
12 The C ourt o f International Trade, 28 U .S.C. § 251(a) (Supp. V 1981), is an A rticle III court with
exclusive jurisd ictio n over certain trade m atters. Id. § 1581. Its decisions are review ed by the C ourt of
Custom s and Patent A ppeals. Id. § 1541(a).
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ation” to these interests. Id. S ee supra note 9.13 Because Presidents since 1974
have read the standard under subparagraph (ii) to be identical to that imposed
originally by subparagraph (i), we believe that the appropriate question is what
“due consideration” means.
As summarized in the Headnote’s legislative history, a quota could be
proclaimed under subparagraph (i) “provided that the President, after giving
due consideration to the interests of both domestic producers and materially
affected contracting parties in the United States sugar market, should find that
such rate and duty should be established.” A nalysis o f Torquay Protocol o f
A ccession, Schedules, and R elated Documents 317, 347 (1951) (emphasis
added). This provision appears to establish a standard that is essentially procedural, rather than substantive, requiring merely that the President consider,
before acting, the effect the new quota will have on these two interests rather
than setting a standard under which the President can only act if the new quota
would arguably protect or advance the interests of domestic producers or of
affected GATT members in the United States sugar market.14 In short, “due
consideration” means “fitting or appropriate” consideration,15 — a finding that
is committed to the President’s discretion.16 As a legal matter, we believe that
the President’s determination that this proposed action would be in our national
interest after his consideration of its potential, and presumptively negative,
impact on Nicaragua, would be fully authorized by the Headnote and would
specifically advance one of the original purposes of the Trade Expansion Act of
1962, “to prevent Communist economic penetration.” 19 U.S.C. § 1801(3).17
Indeed, a contrary conclusion would require us to take the position that Congress and the President, in the series of legislative and executive actions
discussed in note 8, supra, intended to strip the Executive of his acknowledged
power to adjust sugar quotas and duties on the basis of our national interest. We
therefore believe that the Headnote authorizes modification of sugar quotas and
13 Subparagraph (i) by its term s only authorized action d uring the 90 days after the Sugar Act o f 1948
expired. S ee su p ra note 6. Thereafter, m odifications o f the q u o ta established under subparagraph (i) were
done u n d er the authority o f subparagraph (ii).
14 The Proclam ations issued under the H eadnote since 1974 do not resolve the issue, because the quotas put
in place w ere so high that the issue o f w hether a particular q u o ta failed to give “due consideration'’ to a G A TT
m em b er’s interests has apparently never a risen . See supra note 10.
15 The A m erica n H eritage Dictionary o f th e English Language 403 (1976). See also W ebster’s New
In tern a tio n a l D ictionary (2nd ed.) 796.
16 In ex ercisin g that discretion, the President may consider foreign policy concerns. C ongress is generally
presum ed to be aw are that foreign policy c o n cern s influence Presidential decisionm aking w hen it grants the
kind o f broad pow er found in § 201 of the T rad e Expansion A ct o f 1962. See Farr M an Sc Co. v. U nited
States, 544 F. Supp. 908, 910 (C t. Int’l Trade 1982); South P uerto Rico S ugar Co. Trading Corp. v. U nited
States, 334 F.2d 622 (Ct. Cl. 1964), cert, denied, 379 U.S. 964 (1965). See also United States v. Yoshida I n t’l
Inc., 526 F.2d 560 (C .C .P.A . 1975); supra n o te 8.
17 W e note that the reduction in Nicaragua’s quota, some 54,000 short tons, is scheduled to be redistributed
to H onduras, El S alv ad o r and C osta Rica, th re e countries that m ay be threatened by actions taken by the
g overn m en t o f N icaragua. T h u s, in cutting N ic arag u a 's quota, th e President w ill both dim inish N icaragua’s
a bility to penetrate the m arket fo r sugar in th e U nited States and presum ably dim inish N icaragua’s ability to
interfere in the e conom ies o f those three countries. Both o f these effects w ould appear to advance the purpose
o f the T rade E xpansion A ct o f 1962 as declared in 19 U.S.C. § 1801(3).
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that the President may modify Proclamation 4941 to reduce Nicaragua’s percentage of our sugar quota if he makes the required findings.
Conclusion
The Headnote authorizes the President to adjust sugar quotas. Sugar Cane I
and Sugar Cane II hold that he may modify the quotas on a country-by-country
basis. If the President finds that reducing Nicaragua’s percentage of our annual
quota is in this Nation’s best interest and if he finds that the quota will give
“appropriate” consideration to Nicaragua’s interests in our sugar market, we
believe that his action in reducing the quota will be authorized by the Headnote.
Th
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Applicability of Section 504 of the Rehabilitation
Act to Certain Governmental Entities
Section 504 o f the Rehabilitation A ct o f 1973 prohibits discrimination against qualified handicapped individuals in any program or activity conducted by any “Executive agency." The
legislative history o f the 1978 Amendments to the Act makes clear that Congress intended
§ 504 to apply to all “agencies and instrum entalities” in “the Executive branch,” including
independent regulatory agencies performing functions constitutionally committed to the
Executive Branch. The term “Executive agency” as used in § 504 must be construed broadly
to include all government entities which are not within either the legislative or judicial
branches.
All o f the entities listed in the m em orandum are “Executive agencies” under § 504. These are:
the Architectural and Transportation Barriers Com pliance Board, the Civil Aeronautics
B oard, the Com m ission of Fine Arts, the Federal Deposit Insurance Corporation, the Federal
Labor R elations Authority, the Federal M aritim e Commission, the National Transportation
Safety Board, the National L abor Relations Board, the Railroad Retirement Board, the
Securities and Exchange Com mission, the Federal Communications Commission, and the
A dm inistrative Conference of the United States.

May 3, 1983
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You have requested the views of this Office with respect to whether certain
entities are “Executive agencies” covered by § 504 of the Rehabilitation Act of
1973, as amended, 29 U.S.C. § 794 (Act).1 Section 504 prohibits, inter alia,
discrimination against qualified handicapped individuals in any program or
activity conducted by any “Executive agency.” Each such agency is required
by § 504 to promulgate regulations to carry out these provisions. Your inquiry
arises in the context of your development of prototype regulations for the use of
Executive agencies in fulfilling their responsibilities under § 504.2 For the
1 T hese entities are: the Architectural and Transportation B arriers Com pliance Board, the Civil Aeronautics
B oard, the C om m ission o f Fine Arts, the Federal D eposit Insurance C orporation, the Federal Labor Relations
A uthority, the Federal M aritim e C om m ission, the Federal R eserve System , the Interstate Commerce C om m ission, the N ational Transportation Safety Board, the N ational Labor Relations Board, the Railroad
R etirem ent B oard, the S ecurities and Exchange Com m ission, the Federal C om m unications Commission, and
the A dm inistrative C onference o f the U nited States.
2U n d er E xecutive O rder N o. 122S0,45 Fed. Reg. 72995 (1980), the A ttorney General has general authority
to coordinate the im plem entation by “Executive agencies” o f various laws prohibiting discrim ination,
including § 504. Because you have decided, as a policy matter, to assist agencies in developing their own
regulations by issuing a prototype set, rather than by issuing a set o f regulations purporting to bind them, we need
not address the m ore difficult questions which would be raised were the regulations to have been made mandatory.

110

reasons which follow, we believe that all of the named entities are “Executive
agencies” under § 504.3
We begin with a general analysis of the intended scope of the statutory term
“Executive agency” whose programs and activities are covered by § 504. We
then apply this analysis to the named entities, to determine whether they should
be regarded as falling within that category.
I
Section 504 of the Rehabilitation Act of 1973, as amended, provides in
pertinent part that:
No otherwise qualified handicapped individual in the United
States, as defined in section 706(7) of this title, shall, solely by
reason of his handicap, be excluded from the participation in, be
denied the benefits of, or be subjected to discrimination under
any program or activity receiving Federal financial assistance or

under any program or activity conducted by any Executive
agency o r by the United States Postal Service. The head o f each
such agency shall prom ulgate such regulations as may be necessary to carry out the amendments to this section made by the
Rehabilitation, Comprehensive Services, and D evelopm ental
D isabilities Act o f 1978.

29 U.S.C. § 794 (emphasis added). The underscored language was added to
§ 504 by § 119 of the Rehabilitation, Comprehensive Services, and Developmental Disabilities Amendments of 1978, Pub. L. No. 95-602, 92 Stat. 2955,
2982 (1978 Amendments). Although neither § 504 nor any other section of the
Act defines the “Executive agencies” to which § 504 applies, the legislative
history of the 1978 Amendments contains clear evidence of Congress’ intent in
this regard.
As passed by the House, § 119 of H.R. 12467, the Rehabilitation Amendments of 1973, would have extended the nondiscrimination provisions of § 504
to “any program or activity conducted by any Executive agency (as defined in
section 105 of title 5, United States Code).” 124 Cong. Rec. 13892 (1982).
Congressman Brademas, Chairman of the Subcommittee on Select Education
of the reporting Committee on Education and Labor, described this provision
as extending the antidiscrimination provisions of § 504 to “all activities and
programs of the executive branch of the Federal government.” Id. at 13897.
Congressman Jeffords, who claimed responsibility for adding § 119 to the bill,
3 You have asked fo r our view s w ith respect to w hether the named agencies should be regarded as
“Executive agencies” as that term is employed in Executive O rder No. 12250. In subsequent discussions w ith
the staff o f your C oordination and Review Section, it w as agreed that the advisory nature o f the prototype
§ 504 regulations m ade it more appropriate at this point for us simply to address the question of statutory
coverage. W e note, how ever, that w e believe it w as the President’s intent in issuing the Executive O rder to
delegate to the A ttorney General his authority over all “ Executive agencies” covered by the various nondiscrim ination laws m entioned in the O rder, including the so-called “ independent" agencies
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described it as “extending] the coverage of section 504 to include any function
or activity of any department or agency of the Federal government.” Id. at
13901.4 He explained that “ [w]hen the original legislation was developed it
was intended to apply to every phase of American life,” but that the Justice
Department had since ruled that “the Federal Government was exempt from the
statute.”5 The proposed amendment to § 504 “removes that exemption and
applies section 504 to the Federal Government as well as State and local
recipients of Federal dollars.” Id.
Notwithstanding these broad statements by the House sponsors of the amendment to § 504, the House-passed version of the amendment to § 504 would by
its terms have limited its coverage to “Executive agencies” as defined in 5
U.S.C. § 105. This definition explicitly excludes the United States Postal
Service and the Postal Rate Commission. It includes, however, an entity ordinarily
considered part of the Legislative Branch, the General Accounting Office.6
The Senate-passed version of H.R. 12467 contained no provision comparable to § 119 of the House-passed bill. The Senate bill contained another
provision, however, which reflected a similar concern over how the Act’s
nondiscrimination provisions were being enforced against the Federal government. That provision added a new section to the Act making clear that individuals could sue federal agencies for violations of § 501 of the Act, 29 U.S.C.
§ 791, and making available to such individuals the rights and remedies applicable under Title VII of the Civil Rights Act of 1964, including attorneys fees.
See S. Rep. No. 890, 95th Cong., 2d Sess. at 18-19 (1978).7 Section 501(b)
requires, inter alia, that “[e]ach department, agency, and instrumentality (including the United States Postal Service and the Postal Rate Commission) in
the executive branch” must submit an affirmative action plan for the employment of handicapped individuals to the Civil Service Commission.8
4 T he language am ending § 504 w as not contained in the bill w hich was reported out o f the House
C om m ittee on Education and Labor. S e e H.R. Rep. No. 1149, 95th C ong., 2d Sess. (1978). It was added to
H.R. 12467 a t som e point p rio r to its introduction in the H ouse in M ay o f 1978. 124C ong. Rec. 13621 (1978).
5 T he Justice D epartm ent “ ruling” to w hich Congressm an Jeffords was apparently referring was an opinion
issued by th is O ffice on September 23, 1977, to the G eneral Counsel o f the Department o f Health, Education
and W elfare. 1 Op. O .L.C . 210 (1977). In that opinion, th is O ffice concluded that § 504, like Title VI o f the
C ivil R ights A ct o f 1964, did not prohibit discrim ination by recipients o f federal financial support through
program s o f insurance o r guarantee.
6 S e c tio n 105 d e fin e s “ Executive a g e n c y ” to in c lu d e “E x e c u tiv e d e p artm e n t[s],” “ G overnm ent
corp o ratio n [s],” and “ Independent establishm ent[s].” T he “ Executive departm ent[s]” are defined in 5 U.S.C.
§ 101 to include all Cabinet-level agencies. “G overnm ent c o rp o ra tio n ^ ]” are defined in 5 U.S.C. § 103 to
include both governm ent-ow ned and governm ent-controlled corporations. An “independent establishm ent” is
defined in 5 U .S.C . § 104 to mean “an establishm ent in the executive branch (other than the U nited States
Postal Service o r the Postal Rate C om m ission) which is not an Executive departm ent, m ilitary departm ent,
G overnm ent corporation, o r part th ereo f,” and, in addition, the G eneral A ccounting Office. The General
A ccounting O ffice has historically been regarded as a part o f the L egislative Branch both by Congress and by
the Executive Branch. See “ General A cco u n tin g Office — A uthority to Obtain Inform ation in Possession o f
E xecutive B ranch, ” 2 Op. O.L.C. 415, 4 1 6 (1978), and authorities cited therein.
7 T he provision was ultim ately enacted as § 505(a)(1) o f the Act, and is codified at 29 U.S.C. § 794a(a)(l)
and (3).
8 In hearings held during 1976 and 1977, the Subcom m ittee on the H andicapped o f the Senate Com m ittee
on H um an R esources had received evidence o f the difficulties which the Civil Service Commission was
C ontinued
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In Conference, the House conferees agreed to the Senate’s proposed strengthening of § 501, and the Senate conferees agreed to the House bill’s proposed
extension of § 504, in a slightly modified form. As modified, the provision
amending § 504 extended the antidiscrimination provisions of that section to
“any program or activity conducted by any Executive agency or by the United
States Postal Service.” H.R. Rep. No. 1780, 95th Cong., 2d Sess. 29 (1978).
According to the Conference Report, this modification was intended to make
§ 504’s proposed new coverage of federal agencies consistent with the existing
coverage of § 501(b). See id. at 93.9 In short, the amended § 504 would apply,
like § 501, to “each department, agency, and instrumentality . . . in the Executive branch,” including the Postal Service, but would no longer apply to the
General Accounting Office.10
Urging passage of the conference bill on the floor of the House, Congressman Jeffords again emphasized that the amended § 504 was intended to extend
that section’s antidiscrimination provisions to “any function or activity in
every department or agency of the Federal Government.” 124 Cong. Rec.
38551 (1978). See also id. at 38552 (legislation extends the provisions of § 504
to “each department, division, and agency of the Federal Government”) (remarks of Rep. Sarasin).
With no objections to or comments on the conference amendment to § 504’s
new coverage, the bill passed the House by an overwhelming margin. Id. at

8 ( . . . continued)
encountering in trying to enforce agency com pliance w ith § 501(b) o f the Act. D uring those hearings,
representatives o f em ployee advocacy groups charged, and governm ent w itnesses conceded, that few federal
agencies h ad made any progress in enhancing em ploym ent opportunities for handicapped persons. See, e.g.,
Rehabilitation o f the H andicapped Programs: H earings before the Subcomm. on the H andicapped o f the
Senate Comm, on Labor and Public Welfare, 94th Cong., 2d Sess., Part 3 (1976); Rehabilitation Extension
Am endm ents o f 1977: H earings on S. 1712 a n d S. 1596 before the Subcomm. on the H andicapped o f the
Senate Comm, on Human Resources, 95th C ong., 1st Sess. at 387-415 (1977) (1977 Senate H earings). In
Decem ber o f 1978, responsibility for enforcem ent o f § 501(b) was transferred by the President to the Equal
Em ploym ent O pportunity Com m ission, pursuant to R eorganization Plan No. 1 o f 1978, 92 Stat. 3781. See
Executive O rder No. 12106, 44 Fed. Reg. 1053, 3 C.F.R. 263 (1978 Comp ), reprinted m 42 U S.C. 2000e-4
note (1978).
9 The language which appears in the Conference Report is d ifficult to parse, and som ew hat confusing: “The
Senate recedes w ith an am endm ent adding coverage o f the provision covered by Section 5 0 1(b).” Id. In light
o f the purpose o f both the H ouse and Senate to facilitate the A ct's enforcem ent against Executive Branch
agencies, w e think the conclusion is inescapable that this language was intended to mean that the coverage of
the two sections w ould be coextensive.
10 We do not believe that C ongress’ failure to include an explicit reference in § 504 to the Postal Rate
C om m ission indicates an intent to exclude that entity from coverage. It is true th at § 501(b) refers explicitly
to both the U nited States Postal Service and the Postal Rate C om m ission. H ow ever, that reference shows that
C ongress regarded them both as entities already “included” as agencies or instrum entalities in the Executive
Branch. See also § 501(a) (jurisdiction o f the Interagency Com m ittee on Handicapped Em ployees described
in term s o f “each departm ent, agency, and instrum entality o f G overnm ent,” without reference to either the
Postal Service o r the Postal Rate C om m ission, although a representative o f the Postal Service sits on the
C om m ittee). A ccordingly, we do not believe that a failure to single out either the Postal Service or the Postal
Rate Com m ission for special m ention in § 504 would establish a legislative intent not to include those entities
as “ Executive agencies” for purposes o f that law. M oreover, it would be anom alous to conclude that C ongress
intended to extend § 504 to the Postal Service but not to the Postal Rate Commission. A ccordingly, we
believe that the Postal Rate C om m ission must be regarded as an “ Executive agency” for purposes o f § 504.
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38553. The conference bill was debated and passed by the Senate on the same
day, with no discussion of the amendment to § 504. Id. at 37504-10.
It is clear from the legislative history of the 1978 Amendments, as set forth
above, that Congress intended the amended § 504 to have the broadest possible
coverage within the Executive Branch. In the House, both before and after the
conference amendments, the provision’s sponsors emphasized its intended
application to “any” activity of “every” federal entity."
More specifically, the legislative history shows that Congress intended
§ 504 to apply coextensively with § 501(b). Thus Congress’ understanding of
the intended coverage of § 504 as it emerged from conference can also be
gauged by reference to its understanding of the coverage of § 501(b). This in
turn is illuminated by the reports on § 501’s enforcement, which Congress had
received each year since 1973 from the Civil Service Commission. These
reports include statistics showing the progress made in hiring the handicapped
by each Executive Branch agency responsible for submitting an affirmative
action plan to the Commission under § 501(b). The 1977 hearing record of the
Senate Committee on Human Resources incorporates a listing of agencies
which had submitted such reports, and an analysis by the Civil Service Commission of their performance in hiring the handicapped. See 1977 Senate
Hearings, supra note 8, at 401-08. The agencies reporting under § 501(b)
include, in addition to the Cabinet level agencies, all of the independent
regulatory agencies and many boards, commissions and councils which perform only advisory functions.12
In sum, the legislative history of the 1978 Amendments makes clear that
Congress intended § 504 to apply, like § 501(b), to all “agencies and instrumentalities” in “the Executive [BJranch” of government. Those “agencies and
instrumentalities” were understood by Congress to include independent regulatory agencies performing functions constitutionally committed to the Executive Branch, as well as entities more closely subject to the President’s day-today supervisory authority. Accordingly, we believe that the term “Executive
agency” as used in § 504 must be construed broadly to include all governmental entities which are not within either the Legislative or Judicial Branches.
II
Applying the broad construction of “Executive agency,” which we believe
Congress intended for § 504 to the named entities, we conclude that all of them
11 N otw ithstanding these broad statem ents by the p ro v isio n 's sponsors, apparently no one proposed that it
should apply to en tities in either the L egislative or Judicial Branch.
12 The C ivil S ervice C om m ission's 1978 Report shows that all but tw o o f the named entities had subm itted
affirm ative action plans u n d er §501. S e e “Em ploym ent o f H andicapped Individuals Including Disabled
V eterans in th e Federal G overnment," A pp. A (Sept. 30, 1978). O ne o f the tw o m issing agencies, the Federal
L ab o r R elations A uthority, w as not established until O ctober o f 1978. See Pub. L. No. 9 5 -4 5 4 ,9 2 Stat. 1196
(1978). The oth er, the A rchitectual and Transportation B arriers C om pliance Board, was at that time com posed entirely o f agency heads and staffed by personnel from the D epartm ent o f Health, Education and
W elfare. See Pub. L. No. 93 -1 1 2 , § 502, 87 Stat. 355, 391 (1973) (codified at 29 U .S.C. § 792(a) (1976)).
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fall within that category. It is true that a number of these entities fall under the
definition of “independent regulatory agencies” contained in the Paperwork
Reduction Act of 1980, 44 U.S.C. § 3502(10). However, as discussed in the
preceding section, in order to find these entities outside the scope of § 504’s
coverage, we would have to conclude either that they are within one of the
other two exempted branches of government, or that they are not within the
government at all. Notwithstanding the arguments that several of these entities
have made in submissions to you, we do not think it constitutionally possible,
in light of their clearly executive functions, to regard any of them as legislative
entities. Cf. Buckley v. Valeo, 424 U.S. 1, 137—43 (1976). Nor do we understand any of the named agencies to argue that they are not governmental
entities at all.13 Consequently, we believe that all of them fall within the broad
category of “Executive agencies” for purposes of § 504, and that they are
therefore required to issue regulations to carry out the provisions of § 504
which apply to the programs and activities they conduct.
Although we conclude that Congress intended to bring all of the named
entities within the category of “Executive agencies” covered by § 504, we have
not addressed the related, but distinct question of the President’s authority to
direct coordination of § 504’s enforcement through an Executive order. See
supra note 2. We would prefer to address this question, if necessary, in the
context of specific agencies, should any fail to adopt adequate regulations as
required by § 504.
Th
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Assistant Attorney General
Office o f Legal Counsel

13 One o f the entities named in your list, the Commission o f Fine A rts, concedes that it is w ithin the
Executive B ranch, but argues that, because it is subject to the Federal A dvisory Committee A ct (FACA), it is
not an “agency” and therefore not subject to § 504. It is true that the C om m ission would not be considered an
“agency” under the A dm inistrative Procedure A ct (APA), 5 U.S C. § 551, unless it were an “authority” o f the
governm ent. W e do not believe, how ever, that an entity’s status under the APA or the FACA was intended by
C ongress to determ ine its coverage by § 504. The legislative history o f that Act shows that it was intended to
apply to all p rogram s and activities conducted within the Executive Branch, not ju s t those conducted by
entities with p a rticu la r statutory attributes.
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The President’s Power to Remove the Board of Directors of
the Pennsylvania Avenue Development Corporation
In the absence o f a clear legislative intent to the contrary, the President may remove his
appointees at will. The Pennsylvania Avenue Developm ent Corporation Act o f 1972, 40
U.S.C. §§ 871 et seq., provides for appointm ent o f a board o f directors by the President, but is
silent on rem oval.
A lthough the A ct provides for a six-year term o f office, a provision for a term , by itself, is not a
restriction on the President’s rem oval authority, but rather, is a limitation on the period for
which an appointee may serve w ithout reappointm ent.
N othing in the statutory scheme, legislative history, or in the nature of the Board’s functions,
indicates an intent to restrict the P resident’s removal power. Therefore, the board o f directors
may be rem oved by the President at will.
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This memorandum responds to your request for our opinion whether the
President has the power to remove the directors of the Pennsylvania Avenue
Development Corporation (PADC). We assume that your inquiry is directed to
those directors who are appointed by the President pursuant to 40 U.S.C.
§ 872(c)(8), as opposed to those who serve ex officio. We conclude that the
President does have the power to remove the directors of the PADC appointed
by him under § 872(c)(8).
I. The Board
• The Board was established pursuant to the provisions of the Pennsylvania
Avenue Development Corporation Act of 1972, Pub. L. No. 92-578, 86 Stat.
1266 (codified at 40 U.S.C. §§ 871 et seq. (1976)) (Act). Section 872 creates
the Corporation as a wholly owned government corporation, and vests its
powers and management in a Board of Directors consisting of the Secretaries
of the Interior, Treasury, Housing and Urban Development, and Transportation, the Administrator of General Services, the Mayor of the District of
Columbia, the Chairman of the Council of the District of Columbia, and “eight
[additional members], at least four of whom shall be residents and who are
registered voters of the District of Columbia, appointed by the President from
private life, who shall have knowledge and experience in one or more fields of
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history, architecture, city planning, retailing, real estate, construction, or government.” 40 U.S.C. § 872(c)(8).
Section 872(e) provides in part that each member appointed pursuant to
§ 872(c)(8) “shall serve for a term of six years from the expiration of his
predecessor's term.” Subsection (e) also provides for staggered terms, and for
the appointment of directors to serve out the remainder of terms. Directors may
continue to serve until their successors are qualified. Subsection (f) provides
that the President is to designate a Chairman and Vice Chairman from among
the private members. Subsection (g) provides for eight ex officio non-voting
members. The Act contains no provision concerning the removal of directors.1
II. Statutory Interpretation
The determination whether the President has the power to remove a Presidential appointee presents initially a question of statutory interpretation. If the
statute is interpreted to reflect an intention to restrict the President’s removal
power, it is then necessary to reach the constitutional question whether the
Congress had the power to do so. Here, we find it unnecessary to reach the
constitutional question because we conclude that there is no persuasive evidence of a congressional intent to restrict the President’s power to remove the
directors of the PADC.
A. Governing Law

In the absence of a provision to the contrary, the power to appoint carries
with it the power to remove.2 Accordingly, if a statute provides for appointment by the President, but is silent on the subject of removal, the President may
remove an appointee unless the statutory scheme and legislative history demonstrate that Congress intended implicitly to limit the President’s removal
power. A statute is silent on the subject of removal if it contains neither an
express provision restricting removal nor other provisions relating to the
appointee’s tenure in office or terms of removal which must be interpreted as
intended to restrict the removal power. Provisions for a term, such as the
provision for a six-year term in the PADC Act, by themselves, have not been
interpreted as intended to restrict the removal power, but rather as limitations
on the period for which an appointee can serve without reappointment.3 A
provision for a term, coupled with a provision setting forth the bases for
1 The bylaw s o f the Corporation, which appear at 36 C.F.R. §§ 901.1-901.7 (1982), also contain no
provision concerning the rem oval o f directors.
2 Jam es M adis6n announced this rule during the first session o f the First C ongress. 1 A nnals o f Cong. 479
(J. G ales ed. 1789). The courts have consistently upheld the applicability o f the rule. M atter o f Hennen, 38
U.S. (13 Pet.) 230, 2 5 9 -6 0 (1839); Blake v. U nited States, 103 U.S. 227, 231 (1880); Myers v. United States,
272 U.S. 52, 119 (1926); Cafeteria Workers v. McElroy, 367 U.S. 886, 896-97 (1961); Sam pson v. M urray,
415 U.S. 61, 70 n.17 (1974); N ational Treasury Em ployees Union v. Reagan, 663 F.2d 239, 246-48 (D .C .
Cir. 1981); Kalaris v. Donovan, 697 F.2d 376 (D.C. Cir.), cert, denied, 462 U.S. 1119 (1983).
>See e.g., Parsons v. U nited States, 167 U.S. 324, 338 (1897); M artin v Tobin, 451 F.2d 1335, 1336 (9th
Cir. 1971).
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removal for cause, may be interpreted as a restriction on the President’s
removal power.4
1. Quasi-judicial or Quasi-legislative Functions
If it is concluded that a statute providing for Presidential appointment is
silent on the subject of removal, it is necessary next to determine whether
Congress intended implicitly to restrict the President’s removal power. The
starting point in making this determination is an examination of the functions
of the appointee’s office. For example, the performance primarily of quasijudicial functions will support the inference that Congress intended to restrict
the President’s removal power. See W iener v. United States, 357 U.S. 349
(1958); cf. H um phrey’s Executor v. U nited States, 295 U.S. 602 (1935).5 The
W iener case involved a challenge to the removal of a member of the War
Claims Commission. The statute which created the Commission provided for
appointment by the President with the advice and consent of the Senate, but
was silent on the subject of removal. The Court said that “the most reliable
factor for drawing an inference regarding the President’s power of removal in
our case is the nature of the function that the Congress vested in the War
Claims Commission.” 357 U.S. at 353. The Court referred to “the sharp line of
cleavage” it had drawn in H um phrey’s Executor “between officials who were
part of the Executive establishment. . . and those who are members of a body
‘to exercise its judgment without the leave or hindrance of any other official or
any department of the government’ . . . . ” Id. at 353. In Wiener, the Court relied
on the War Claims Commission’s performance of adjudicative functions to
infer that Congress intended to restrict the President’s power to remove its
members. 357 U.S. at 356. Because the Commission was established to adjudi4 In H u m p h rey's E xecu to r v. United States, 295 U.S. 602 (1935), the provision for a term was coupled with
a provision for rem oval fo r cause; the C ourt also em phasized legislative history indicating that Congress
intended the Federal Trade Commission to be independent o f executive control
5 T he Suprem e C ourt cases addressing the President’s pow er to rem ove persons appointed by him consists
o f the trilogy o f M yers v. United States, 272 U.S. 52 (1926); H um phrey's Executor, 295 U.S. 602 (1935); and
W iener v. U nited States, 357 U.S. 349 (1958). M yers held th at C ongress cannot lim it the President’s pow er to
rem ove the persons appointed by him by and w ith the advice and consent o f the Senate. H um phrey's Executor
held that C ongress can lim it the P resid en t's pow er to rem ove quasi-judicial and quasi-legislative officers,
restricted th e scope o f M yers to purely executive officers, and left open the question w hether and to what
extent C ongress can lim it the President’s pow er to rem ove those o f his appointees who perform neither quasiju d icial, quasi-leg islativ e, nor purely executive functions: ‘T o the extent that, betw een the decision in the
M yers case, w hich sustains the unrestrictable pow er o f the President to rem ove purely executive officers, and
our present decision that such power d o es not extend to an office such as that here involved, there shall
rem ain a field o f doubt, w e leave such cases as may fall w ithin it for future consideration and determ ination as
they m ay arise.” 295 U .S. at 632. Finally, Wiener sustained the restriction on the President’s removal power
w hich it held could be inferred from the W ar C laim s C om m issioner’s perform ance o f adjudicative functions
T he M yers case is lim ited to officers appointed by the President by and with the advice and consent of the
Senate. U nited States v. Perkins, 116 U .S . 483 (1886) held that where Congress vests the appointm ent power
in a D epartm ent head under Article II, § 2 o f the C onstitution, it may lim it the removal power. M yers did not
decide w h eth er Perkins applies where th e pow er o f appointm ent is vested in the President alone, because the
issue w as not before it. It strongly suggested, however, that the question was to be answ ered in the negative.
272 U .S. at 161-62. In M artin v. Reagan, 525 F. Supp. 110 (D. Mass. 1981), the C ourt held that an officer
appointed by the P resident alone may b e rem oved by the President at w ill.
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cate according to law, and “one must take for granted” that the statute “precluded the President from influencing the Commission in passing on a particular claim, a fo rtio ri must it be inferred that Congress did not wish to have hang
over the Commission the Damocles’ sword of removal by the President.” Id. In
Humphrey’s Executor, the Court stated that “the very nature of the Federal
Trade Commission duties” require it to “act with entire impartiality . . . . Its
duties are neither political nor executive, but predominantly quasi-judicial and
quasi-legislative.” 295 U.S. at 624. H umphrey’s Executor rested its conclusion
that Congress intended to restrict the President’s power to remove the Commissioners only in part on the Commission’s performance of those functions.
The opinions in Wiener and H um phrey’s Executor do not attempt to define
the terms “adjudicatory” or “quasi-judicial and quasi-legislative” with any
precision. However, some functions are clearly within the scope of those terms.
In Wiener, the Court characterized the War Claims Commission’s function as
“adjudication] according to law,” “that is, on the merits of each claim, supported by evidence and governing legal considerations.” 357 U.S. at 355. In
Humphrey's Executor, the Court pointed to the FTC’s function to “exercise the
trained judgment of a body of experts ‘appointed by law and informed by
experience,” ’ its “duties as a legislative or as a judicial aid,” and its responsibilities for “investigations and reports thereon” to Congress. 295 U.S. at 624,
628. The Court also discusses the FTC’s adjudicative functions. Id. at 628.
Thus, the assignment to an official of the performance of quasi-judicial and
quasi-legislative functions, at least including “adjudication] according to law,”
supports an inference that Congress intended to restrict the President’s removal
power. Performance of quasi-legislative functions, including substantive
rulemaking, cf. id. at 624, may not by itself support such an inference, but is
some evidence of intent to restrict.
2. Presumption that Officer is Removable
If the statute is silent on removal and the officer performs neither quasijudicial nor quasi-legislative functions as those terms are used in Wiener and
Humphrey's Executor, the presumption that the President may remove him at
will controls. Only strong and unambiguous evidence of congressional intent is
an adequate basis for concluding that Congress intended implicitly to restrict
the President’s removal power. As the Court said in S h u rtleff\. United States,
189 U.S. 311 (1903):
It cannot now be doubted that in the absence of constitutional
or statutory provision the President can by virtue of his general
power of appointment remove an officer, even though appointed
by and with the advice and consent of the Senate. . . . To take
away this power of removal in relation to an inferior office
created by statute, although that statute provided for an appointment thereto by the President and confirmation by the Senate,
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would require very clear and explicit language. It should not be
held to be taken away by mere inference or implication.
Id. at 314-15.6

Legislative history suggesting that Congress looked favorably on the concept that a particular official would be “independent” of executive control
ordinarily will not be enough. The concept of “independence,” in the abstract,
has connotations that are appealing, and the term is often used in floor debates
and legislative history without any specificity as to what precisely is intended.
However, “independence” is less attractive if it comes at the cost of accountability. Congress presumably recognizes that an official who is not removable
may act beyond the control of elected officials. Perhaps for this reason, the
discussion of “independence” during legislative debates often goes no further
than the abstract concept and seldom ripens into a clear specification of a
legislative intent to make an appointed official non-removable.
Because Congress knows how to provide expressly for restrictions on removal if it chooses,7 the serious constitutional questions raised by congressional attempts to restrict Presidential removal of such appointees should be
avoided unless it is clear that Congress intended squarely to face the constitutional issue and affirmatively desires that an official be independent of and not
accountable to the President. The burden of demonstrating intent to restrict the
President’s removal power is heaviest when the officer performs “purely
executive” functions, and an attempt to restrict the power to remove such an
officer would be unconstitutional under M yers. The burden is also heavy when
an officer performs a mixture of executive and other functions, and his functions cannot be described as “predominantly quasi-judicial and quasi-legislative,” or where his functions fall in the “field of doubt” between purely
executive and quasi-judicial and quasi-legislative functions. A restriction on
the President’s power to remove such an officer would raise serious and
unsettled questions of constitutional law under Myers, Humphrey’s Executor
and Wiener. See supra note 5.
B. A pplication o f the Governing Law

The application of these principles to the PADC Board is straightforward.
The Act provides for appointment by the President, but is silent on the subject
of removal: there is no express restriction on removal nor is there any legislative history on the subject of removal, and the only provision relating to tenure
in office is the provision for a six-year term.8 As noted, a provision for a term,
6 In S h u r tle ff the C ourt concluded that a provision for rem oval fo r cause did not constitute such language. In
H u m p h re y 's Executor, the C ourt distinguished S h u rtle ff on the ground that the statute there contained no
provisio n fo r a term . 295 U .S. a t 621-23.
7 See, e.g., 42 U .S.C . § 2996c(e) (Board o f th e Legal Services C orporation).
8 T he H ouse R eport, the only Committee R ep o rt subm itted w ith the 1972 legislation, makes no mention of
rem oval o f m em bers o f the Board. See H.R. R ep. No. 1445, 92d C ong., 2d Sess. (1972).

120

by itself, is not a restriction on removal. Thus, nothing in the Act or its
legislative history suggests an intent to restrict the removal power.
Having concluded that the statute is silent on removal, we turn next to an
examination of the functions of the PADC Board to determine whether it
performs quasi-judicial or quasi-legislative functions. It does neither. In establishing the PADC, Congress found “that it is in the national interest that the
area adjacent to Pennsylvania Avenue between the Capitol and the White
House,” which has been designated a national historic site, “be developed,
maintained, and used in a manner suitable to its ceremonial, physical, and
historic relationship to the legislative and executive branches of the Federal
Government and to the governmental buildings, monuments, memorials, and
parks in or adjacent to the area.” 40 U.S.C. § 871(a). Congress further found
“that to insure suitable development, maintenance, and use of the area and the
elimination of blight, it is essential that there be developed and carried out as an
entirety plans for this area which will specify the uses, both public and private,
to which property is to be put, the programming and financing of necessary
acquisitions, construction, reconstruction, and other activities.” Id. § 871(c).
The two chief functions of the PADC under the statute are to develop such a
plan and to carry it out. Section 874 governs the content of the redevelopment
plan and the procedures for its preparation, approval and revision.9 Section 875
sets forth the powers conferred on the corporation to carry out the development
plan, including the powers to acquire land by, inter alia, condemnation proceedings, id. § 875(6); to establish by covenants, regulation and otherwise
“such restrictions . . . as are necessary to assure development, maintenance, and
protection of the development area in accordance with the development plan,”
id. § 875(8); to “borrow money from the Treasury of the United States” as
authorized in appropriations acts, id. § 875(10); to “contract for and accept
gifts or grants or property or other financial aid . . . from any source,”
governmental or other, id. § 875(13); and “utilize or employ the services of
personnel of any agency . . . of the Federal Government.” Id. § 875(21).
As the foregoing review demonstrates, the functions of the Board are neither
quasi-judicial nor quasi-legislative within the meaning of H um phrey’s Executor and Wiener. Because there is nothing in the statutory scheme or legislative
history to overcome the presumption that the President has authority over such
officials whom he appoints, and that the directors are therefore removable at
will, we conclude that the President may remove the directors of the PADC.
HI. Conclusion
The Act provides for appointment of the directors of the PADC Board by the
President, but is silent on the subject of removal: no provision in the Act
9 The plan must include, inter alia, the types o f uses perm itted, criteria for design o f buildings and open
spaces, an estim ate o f the re-use values o f the properties to be acquired, a determ ination o f the m arketability
o f the developm ent, and the procedures for insuring continuing conform ance to the developm ent plan. Id. at
§ 874(a).
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expressly restricts the President’s removal power, nor is there any provision
bearing on the directors’ tenure in office or terms of removal which must be
interpreted as intended to restrict the President’s removal power. Moreover,
because the PADC Board’s functions are neither quasi-judicial nor quasilegislative as those terms are used in the Supreme Court cases addressing the
President’s removal power, no inference can be drawn from the functions
assigned to the Board that Congress intended implicitly to restrict the removal
power. In these circumstances, a presumption arises that the President may
remove his appointees at will. As our discussion of the PADC Act and its
legislative history have demonstrated, there is nothing in either that history or
the statutory scheme to overcome this presumption. We therefore conclude that
the directors of the PADC may be removed by the President at will.
Th
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Restrictions on a Federal Appointee’s Continued
Employment by a Private Law Firm
Federal conflict o f interest laws, 18 U.S.C. §§ 202-209, and Department o f Justice Standards of
Conduct, 28 C.F.R. pt. 45, restrict the private practice o f law by an attorney while employed
by the Departm ent of Justice.
If the attorney is hired as a “regular government em ployee,” i.e., expected to serve more than 130
days in any 365-day period, he will be prohibited from acting as an agent or attorney for
anyone other than the United States in any matter in w hich the United States is a party o r has
a direct and substantial interest, and from receiving compensation for services rendered by
him self or another in such matters. In addition, Departm ent regulations prohibit the outside
practice o f law by Department of Justice employees, in the absence of a waiver.
If the attorney is hired as a “special government em ployee,” i.e., expected to serve 130 days or
less in any 365-day period, he will be subject to representation and compensation restrictions
only with respect to m atters in which he has participated personally and substantially w hile in
government or which are pending in the Department o f Justice. The D epartm ent's regulation
prohibiting the outside practice of law does not apply to special government employees.
Under 18 U.S.C. § 208 all government employees must disqualify themselves from participating
for the governm ent in any matters in which they or their employers, among others, have a
financial interest.

August 1, 1983
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We have been asked to advise you whether, from the perspective of conflict
of interest and professional ethics, Mr. A may continue as a member of his law
firm once he has been employed by this Department as General Counsel to the
President’s Commission on Organized Crime. We understand that Mr. A is
presently a senior partner at a law firm, and that he proposes to remain in the
employ of that firm on a salaried basis through December 1983. We understand
that Mr. A expects to be working on essentially three major matters for the firm
during this period. Two of those matters do not involve the United States. The
third involves his continued representation of domestic steel producers in steel
dumping cases. At the same time that Mr. A is handling these private matters
for the law firm, he proposes to serve in the Department without federal
compensation. We understand that during this period the Department would
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hire Mr. A as a consultant pursuant to 5 U.S.C. § 3109.1 Mr. A’s proposed
employment status after December 31, 1983 has not been described to us, but
we presume that he will continue to serve, in some capacity, in the Department.
After December 31, 1983, Mr. A believes he will be in a position to adjust his
relationship with the firm.
In general, we conclude that the ultimate decision in this matter involves
findings of fact which this Office is not in a position to make. We will therefore
describe to you the factual test that you should apply and the legal consequences of the two alternative factual outcomes. More specifically, our conclusions can be summarized as follows:
(1) If Mr. A will be a regular government employee (i.e., expected to serve more than 130 days in any period of 365 days),
his proposed dual employment will present significant and probably insurmountable problems under the conflict of interest
statutes and the Department’s Standards of Conduct.
(2) If Mr. A will be a “special government employee” {i.e.,
expected to serve 130 days or less during any period of 365
days) his proposed dual employment can be accomplished without violating the statutes or regulations.
(3) In either event, the Department should consider as a policy
matter whether it wishes to permit an employee to serve simultaneously in a private law firm and in this Department and it
should reach an understanding with Mr. A concerning various
areas where issues of impropriety (actual or apparent) may arise.
I. Rules Applicable To Regular Government Employees
If Mr. A is deemed to be a regular government employee, he will be subject
to the full restrictions of the Federal conflict of interest statutes, 18 U.S.C.
§§ 202-209, and this Department’s Standards of Conduct, 28 C.F.R. Part 45.
Among other things, this will mean that Mr. A will be prohibited from acting as
agent or attorney for anyone other than the United States in any particular
matter in which the United States is a party or has a direct and substantial
1 W e h ave left it to the Justice M anagement D ivision to d eterm ine w hether it is appropriate to hire Mr. A as
a co n su ltan t in th is co n tex t, and w e will lik ew ise leave the adm inistrative aspects of his appointm ent to their
charge. S ee g en era lly D ecisions o f the C o m p tro ller G eneral, B - 192406 (O ct. 12, 1978) (dealing w ith the
h iring o f law yers un d er 5 U .S.C . § 3109); B -l 14868-18 (Feb. 10, 1978) (sam e).
W e also have considered the legality of th is D epartm ent's acceptance o f M r. A ’s voluntary services in light
o f 31 U .S.C . § 1342. In o ur v iew , it is appropriate for this D epartm ent to accept the voluntary services o f Mr.
A in this c o n tex t because 1) he w ill be serving as a consultant under 5 U .S.C . § 3109, a position fo r which
there is no m inim um salary set b y law and 2) h e w ill execute a docum ent clearly indicating that he waives any
right to co m pensation from the United S ta te s for his services through December 1983. See generally
“ E m ploym ent S tatus o f ‘V olunteers’ C onnected W ith Federal A dvisory Com m ittees,” 6 Op. O.L.C. 160
(1982). If M r. A is unw illing to execute such a docum ent, the D epartm ent may not accept his voluntary
services.
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interest. See 18 U.S.C. § 205. In addition, he would be prohibited from receiving compensation for services rendered by himself or another in such matters.
See 18 U.S.C. § 203. As we see it, these provisions will effectively bar Mr. A
from his proposed participation in the steel dumping cases on behalf of the
private clients. See also 28 C.F.R. § 45.735-9 (prohibiting the outside practice
of law by Department of Justice employees, absent a waiver by the Deputy
Attorney General or the presence of other factors not relevant here).2
Although there are, of course, other conflict of interest and ethical restrictions that would apply to Mr. A as a regular government employee, we have not
undertaken a full description of them in this memorandum. If you find that Mr.
A will in fact be a regular government employee, and you are inclined to pursue
his dual employment proposal despite the restrictions described above, we will
provide you with materials that describe more fully the ethics requirements for
regular Department of Justice employees.
II. Rules Applicable to Special Government Employees
The conflict of interest statutes impose fewer and less rigorous restrictions
on certain short-term or intermittent employees called “special government
employees.” If Mr. A meets the test for special government employment
described below, he would be subject only to these less rigorous restrictions
and he would not be faced with statutory requirements that are necessarily and
substantially inconsistent with his dual employment proposal.
As a special government employee, Mr. A would be subject to the representation and compensation restrictions of 18 U.S.C. §§ 203 and 205 only with
respect to matters (1) in which he has participated personally and substantially
while in government; or (2) which are pending in the Department of Justice.3
See 18 U.S.C. §§ 203, 205. See also 18 U.S.C. § 209 (exempting special
government employees from its restriction on private sources of compensation
for services rendered to the government). Similarly, the Department’s regulation restricting outside professional practice does not apply to special government employees. See 28 C.F.R. § 45.7359(b).
In addition to the limited application of §§ 203 and 205, as a special government employee Mr. A would also be subject to the full disqualification rule of
2 It is not necessary at this point, regardless o f the findings o f fact made, for us to reach the question o f
w hether Mr. A would qualify for a w aiver o f the D epartm ent's regulation. If you decide Mr. A w ill be a
regular governm ent em ployee and that the obstacles o f 18 U.S.C. §§ 203 and 205 can be overcom e, we w ould
be happy to provide the D eputy A ttorney General with w hatever assistance he requires in considering a
possible waiver.
3 T his latter restriction w ould not apply until Mr. A had actually served in the D epartm ent fo r sixty-one
days. See 18 U.S.C. §§ 203(c) and 205. The D epartm ent has not generally view ed m atters in litigation before
federal courts to be pending in this D epartm ent, but we do consider investigative m atters and other p relitigation m atters (such as adm inistrative tort claim determ inations) to be pending in the D epartm ent for
purposes o f these statutes. In light o f these precedents, we w ould be reluctant to assert that contact by Mr. A
with this D epartm ent relating to the steel cases w ould violate §§ 203 or 205. N onetheless, w e would
encourage you as a m atter o f discretion to lim it the extent o f Mr. A ’s direct contact with D epartm ent officials
on these cases during the tenure o f his governm ent em ploym ent.
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18 U.S.C. § 208.4 Section 208 requires employees (including special government employees) to disqualify themselves from participating for the government in any matters in which they or, among others, their employers have a
financial interest. So long as Mr. A maintains an employment relationship with
his law firm, he would have to disqualify himself from any government matters
in which the firm has a client or other financial interest.5 Given the limited
subject matter of his proposed duties, we would not anticipate that this restriction will present any significant obstacle to Mr. A’s dual employment proposal.6
ML Test for Special Goveriminnieinit Employmeinit

The term “special Government employee” is defined to include “an officer
or employee of the executive or legislative branch of the United States Government . .. who is retained, designated, appointed, or employed to perform, with
or without compensation, for not to exceed one hundred and thirty days in any
period of three hundred and sixty-five days, temporary duties either on a full
time or intermittent basis.” 18 U.S.C. § 202. To be so appointed, the Department must in good faith estimate in advance of appointment that the individual
will serve for no more than 130 days in the succeeding 365-day period,
beginning on the day of appointment. In estimating the number of days to be
served, the Department must count as a full day any day (including Saturday,
Sunday or holiday) during which any time is expected to be devoted to
performing government duties. See Federal Personnel Manual, Ch. 735, Appendix C.
The test for special government employment, of course, must be applied
without regard to any preferred result. In this case, you must consider Mr. A’s
anticipated employment through August o f 1984. Although we understand that
Mr. A’s plans beyond December 1983 may be somewhat vague, this fact does
not relieve you of responsibility for making a good faith estimate of his
employment for the entire 365-day period.
As a general matter, employees are presumed to be regular government
employees unless their appointing Department is comfortable with making an
estimate that the employee will be needed to serve 130 days or less. The 130day standard can be met because (1) the length of employee’s entire tenure with
the government will be less than 130 days; (2) the employee is expected to
4 M r. A w ill a lso be subject to the post-em ploym ent restrictions o f 18 U .S.C § 207(a) and (b). These postem ploym ent restrictions w ill be specific to M r. A’s work and responsibilities. In addition, he will be subject
to the D ep artm en t's Standards o f Conduct, 28 C.F.R. Part 45 and the Code o f Professional Responsibility of
the A m erican B ar A ssociation. W e will be available to provide specific ethics and post-em ploym ent advice to
M r. A upon request.
3 T his D epartm ent ordinarily requires disqualification from any m atter in which the law firm represents a
c lie n t having such a financial interest, even though the financial interest in the m atter may actually belong to
the clien t rath er than the firm .
6 O u r anticipation in this regard must be evaluated in the context o f our lim ited know ledge and understanding o f the subject m atter o f Mr. A ’s proposed duties. Mr. A ’s firm is a w ell-know n firm that represents
essentially Fortune 500 com panies. Your o ffice should consider, based upon your expertise in these matters,
to w hat e x ten t M r. A ’s clients w ould potentially be involved. In o rd er to accom plish this consideration, Mr. A
should probably be required to provide w hatever listing o f clients w ould be helpful.
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serve only intermittently over a period of more than 130 days; or (3) some
combination of the above. Although it is possible that the proposed duties will
not continue for the full three years presently anticipated, we think that you
must presume that they will. Accordingly, you must presume that Mr. A will be
needed to serve for the full 365-day period relevant for purposes of the special
government employee test. This means that Mr. A would only qualify as a
special government employee, if you can estimate, in good faith, that the
Department’s need for his services will be so intermittent that they will not
involve more than 130 days, in whole or in part, during any 365-day period. In
making this factual determination you should rely on your own view of the
needs of the Department, rather than on the employee’s views of the time he
will devote to the job. You should bring to the decision your own knowledge of
the nature of the work, and the Department’s expectations. You should also
consult with the relevant Department officials about their expectations for the
work to be preferred.
IV. Other Considerations
Assuming that you are satisfied that Mr. A’s dual employment proposal can
be compatible with the statutes described above, you should also consider the
proposal from a policy perspective. As you know, the Department normally
requires its lawyers to sever all connections with law firms. See 28 C.F.R.
§ 45.735-9. We assume that this policy represents an attempt to avoid actual
and apparent conflicts of interest, and a desire to demand the undivided
professional attention of the Department’s lawyers. Although the latter policy
may be less compelling in a case like this where the employee’s services may
indeed be needed only in a part-time capacity, the concern about actual or
apparent impropriety persists. For this reason, we would recommend, if you go
forward with the dual employment proposal, that you reach an understanding
with Mr. A concerning limiting his contacts with this Department on behalf of
private clients — for example, that he would not participate in settlement
discussions in the steel cases nor attempt to gamer the Department’s support of
legislation that would benefit domestic steel producers.
Although no such problems may in fact arise, it would be prudent to anticipate and avoid them to the extent feasible.7
Ra

l ph

W. Ta

r r

Acting Assistant Attorney General
Office o f Legal Counsel
7 Along the sam e lines, you should reach some understanding with Mr. A concerning the problem o f using
support services and legal research assistance from his law firm . As you know , this D epartm ent does not have
statutory authority to accept gifts, and any donation o f such services by the law firm w ould constitute an
unauthorized augm entation o f this D epartm ent's appropriations. See generally General A ccounting O ffice,
Principles o f F ederal A ppropriations Law 5 -6 2 , 5 -9 4 (1982). M oreover, use o f the firm ’s associates and
support staff w ould constitute a greater com m ingling o f the firm and the Department than we have contem plated in this opinion, and may well extend the potential for conflicts o f interest beyond sim ply those cases
handled by Mr. A him self.

127

Proposed Legislation to Grant Additional Power to
The President’s Commission on Organized Crime
The President’s Com m ission on O rganized Crime, a Presidential advisory committee with
m em bers from the Legislative and Judicial Branches, may be granted subpoena power without
violating the Appointm ents Clause, U.S. Const, art. II, § 2, cl. 2, or the Incompatibility
Clause, id., art. I, § 6, cl. 2. As statutory aids to its investigation, the Commission should also
seek the pow er to adm inister oaths and to have false statem ents punished as perjury.
C onstitutional and policy concerns m ilitate against seeking independent authority for the Com m ission to enforce subpoenas by holding individuals in contem pt, or to grant use immunity.
The pow er to grant use immunity raises questions about the Com m ission’s advisory role and
the propriety o f service by members of the Legislative and Judicial Branches.

August 24, 1983
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On July 28, 1983, President Reagan established the President’s Commission
on Organized Crime (Commission), as an advisory committee under the Federal Advisory Committee Act (FACA), 5 U.S.C. app. I. See Exec. Order No.
12435,48 Fed. Reg. 34723 (1983). Its duties are purely investigatory in nature,
and will culminate in a final report to the President and the Attorney General.1
The Commission’s membership includes a federal judge, two members of
Congress and numerous private citizens.2
1 As stated in § 2(a) o f the Executive O rder:
The C om m ission shall m ake a full and com plete national and region-by-region analysis o f organized crime;
d efine th e nature o f traditional organized c rim e as w ell as em erging organized crim e groups, the sources and
am ounts o f organized crim e ’s income, an d the uses to which organized crim e puts its income; develop indepth inform ation on the participants in o rganized crim e netw orks; and evaluate Federal laws pertinent to the
effo rt to com bat organized crim e. The C om m ission shall advise the President and the A ttorney G eneral with
respect to its findings and actions which c an be undertaken to improve law enforcem ent efforts directed
against organized crim e, and m ake recom m endations concerning appropriate adm inistrative and legislative
im provem ents and im provem ents in the adm inistration o f justice.
2 See L eslie M aitland W em er, President C hooses 20 as M em bers o f O rganized Crime Commission, N.Y.
T im es, Ju ly 19, 1983, at A l, col. 2. T h e m em bers include Judge Irving R. Kaufman, Senator Strom
T hurm ond, R epresentative Peter W. R odino. Jr., form er Suprem e Court Justice Potter Stew art, as well as
sixteen o th er individuals draw n from o u tsid e the federal governm ent. As this office has stated on many
occasions, m em ber o f C ongress and federal ju d g es may sit on purely advisory com m ittees w ithout violating
eith e r the A ppointm ents C lause, U.S. C onst, art. II, § 2, cl. 2, o r the Incom patibility Clause, id., art. I, § 6, cl.
2. M em bership on a purely advisory com m ittee does not constitute holding an “O ffice” under the Constitution because such com m ittees possess no enforcem ent authority o r pow er to bind the Government. See 26 Op.
A tt’y G en. 247 (1907); 24 Op. A tt’y Gen. 12 (1902); 22 Op. A tt’y Gen. 184 (1898); H.R. Rep. No. 2205, 55th
Continued
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Pursuant to your request, this memorandum addresses the issue of what
additional powers the Commission might seek from Congress as aids to its
investigation. Of the five that have been suggested — the power to issue
subpoenas, to administer oaths, to hold individuals in contempt, to grant
individuals immunity, and to have false statements to the Commission be
subject to prosecution for perjury — we believe that the Department should
only seek the powers to issue subpoenas and administer oaths and to have false
statements punished as perjury.
I. The Power to Issue Subpoenas and Administer Oaths
A subpoena is a formal demand that instructs an individual to produce either
testimonial or documentary evidence.3 Some have suggested that the grant of
subpoena powers will in some fashion preclude the Commission from being a
purely advisory body. We disagree. As discussed below, the subpoena power
has been used by all three branches of the Government and by the public as an
investigative tool. Issuing a subpoena is not a purely executive function which
may only be exercised by officers of the Government nor is it a coercive or
adjudicatory power that may only be exercised by the judiciary. Rather, it is a
power that may be granted to those authorized to investigate, regardless of their
other functions.
Subpoena power has been granted to groups and individuals in many contexts. These include investigations conducted by members of all three branches
of the Government, i.e., Congress, 2 U.S.C. § 190m, the Judiciary, 43 U.S.C.
§ 1619(d)(8), and Executive Branch agencies, 49 U.S.C. § 12(1), as well as
civil suits where any party may request one. Fed. R. Civ. P. 45.4 Historically,
the power has also been given to some Presidential commissions.5
2 ( . . . continued)
Cong., 3d Sess. 4 8 -5 4 (1899); E. C orw in, Presidential Pow er and the C onstitution 73-74 (R . Loss ed. 1977).
For the discussion o f judges serving in the Executive Branch in more than advisory capacities, see Independence o f Judges: Sh o u ld They Be Used fo r N on-Judicial W ork9, 33 A.B.A.J. 792 (1947). See also 40 Op.
A tt’y Gen. 423 (1945); M emorandum for Ramsey Clark, A ssistant A ttorney General, Lands Division from
Norbert A. Schlei, A ssistant A ttorney General, O ffice o f Legal Counsel (Nov. 27, 1963) (“W hether the
President should call upon Federal judges to engage in nonjudiciai functions fo r the Federal G overnm ent is
basically a m atter o f policy.”). Ironically, the very absence o f an Incom patibility Clause for judges m akes
them more vulnerable than Congressm en to criticism . Because they are able to accept positions in the
Executive B ranch, the public’s attention is focused on the issue and questions are raised about whether the
independence o f the judiciary is being compromised.
3 See, e.g., 1 U .S.C . § 2717 (investigation o f egg production by the Secretary of A griculture) (“For the
purpose o f such investigation, the Secretary is em pow ered to adm inister oaths and affirm ations, subpoena
witnesses, compel th eir attendance, take evidence, and require the production of any books, papers, and
docum ents which are relevant to the inquiry.” ).
4 O riginally, the courts resisted congressional grants o f subpoena power to agencies, see In re Pacific Ry.
C om m ’n, 32 F. 241 (N. C ir Ca. 1887), and for many years the Supreme C ourt read the grants restrictively.
Jones v. SEC, 298 U.S. 1 (1936); F T C v. Baltim ore G rain, 261 U.S. 5 86(1924). This attitude began to change
in the 1940s, how ever, and it is now firm ly settled that agencies may issue investigatory subpoenas that will
be enforced by the courts if the investigation is authorized and the inform ation sought is relevant. Oklahom a
Press Publishing Co. v. Walling, 327 U.S. 186, 209 (1946). See generally 3 B. Mezines, J. Stein, J. G ruff,
A dm inistrative Law § 20.01 (1982) (M ezines); K. D avis, A dm inistrative Law Treatise (1958) (Davis).
5 M ezines, supra note 4, § 19.01, at 192 n.2; infra notes 7, 8.
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The reason that subpoena powers may be granted to so many diverse groups
without running afoul of either the Appointments Clause, U.S. Const, art. II,
§ 2, cl. 2, or the Incompatibility Clause, id., art. I, § 6, cl. 2, or the general
doctrine mandating separation of powers, is two-fold. First, the subpoena
power is not tied to any particular branch; it is not one of the functions
described by the Supreme Court as lodged exclusively in either the Executive,
the Judiciary or Congress. Buckley v. Valeo, 424 U.S. 1, 137-41 (1976).
Second, the power to issue a subpoena has not been viewed as the exercise of a
coercive power; thus, no matter what the issuing agent finds out, it cannot, in
the absence of any other power, use the information to do anything, such as
enact or execute a law, adjudicate a dispute, or otherwise “take any affirmative
action which will affect an individual’s rights.” Hannah v. Larche, 363 U.S.
420,441 (1960) (describing powers of the Civil Rights Commission). Thus, the
power to issue a subpoena does not intrude upon either the powers of a
particular branch or the legal rights of an individual. Although the document
issued is styled as a command, the issuing authority is in fact dependent upon
the courts for enforcement:
Though often complied with — to earn good will, for other
tactical reasons, or out of ignorance that no obligation has yet
attached — an agency subpoena typically has no independent
force . . . . The obligation to respond is determined only upon
judicial review of the underlying order.
W. Gellhom, C. Byse, P. Strauss, Adm inistrative Law 553-54 (1979). It is only
when we reach the issue of actually enforcing subpoenas, discussed below, that
constitutional issues about functions reserved to the individual branches arise.
Therefore, this Office has, on more than one occasion, approved the grant by
Congress of subpoena powers to Presidential commissions that are purely
advisory in nature and that have members of the Legislative or Judicial Branch
on them. For example, in 1963 this Office approved a bill establishing the
Commission on Political Activity of Government Personnel, 5 U.S.C. App.
§ 118i note (Supp. II 1965-66), a commission composed of at least four
congressmen and two members of the Executive Branch and charged with
investigating federal laws that limited political activity by federal employees.
Pub. L. No. 89-617, §§2, 7, 80 Stat. 868 (1966).6 The Commission was
granted subpoena powers, id. § 8(a), and we were specifically asked whether
the presence of congressmen created any legal problems. Our response was
clear: “We are not aware of any grounds, based upon legal, constitutional or
policy considerations, upon which to question the provisions of § 8(a).” Memorandum for Nicholas deB. Katzenbach, Deputy Attorney General from Norbert
A. Schlei, Assistant Attorney General, Office of Legal Counsel (Dec. 20, 1963).7
6 M em orandum fo r N icholas deB. K atzenbach, D eputy A ttorney G eneral from N orbert A. Schlei, A ssistant
A ttorney G eneral, O ffice o f Legal Counsel (M ay 1, 1963).
7 In passing, w e pointed out two sim ilar com m issions th at had had subpoena pow ers — the Hoover
C om m ission, and the C om m ission on Intergovernm ental R elations. See Pub. L. No. 8 3 -1 8 4 ,2 , 3, 67 Stat.
C ontinued
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We have reached the same conclusion where the Commission includes members of the Judiciary, such as the Warren Commission.8 Memorandum for J.
Lee Rankin, General Counsel, The President’s Commission from Norbert A.
Schlei, Assistant Attorney General, Office of Legal Counsel (Jan. 16, 1964).
An earlier commission headed by a judge was the Commission to Investigate
the Japanese Attack of December 7, 1941, on Hawaii, chaired by Associate
Justice Owen J. Roberts. Exec. Order No. 8983, 3 C.F.R. 1046 (1938-1943
Comp.); Pub. L. No. 77-370, 55 Stat. 853 (1941) (granting subpoena powers).
See also National Commission on the Causes and Prevention of Violence,
Exec. Order No. 11412, 3 C.F.R. 726 (1966-70 Comp.); Pub. L. No. 90-338,
82 Stat. 176 (1968) (Judge A. Leon Higginbotham, Jr.).
We believe, therefore, that it is permissible for the Department to seek
subpoena powers for the Commission. There is no difficulty with the members
of the Commission also being given the power to administer oaths. This is
commonly included when Congress grants the power to issue subpoenas.9 The
power to administer oaths is useful not only in creating an air of serious
purpose but also in bringing peijury charges.
n . The Power to Enforce Subpoenas by Holding
an Individual in Contempt
When an individual refuses to comply with a subpoena, an agency must go to
court, represented either by agency lawyers or by the Attorney General, to have
it enforced.10 We do not believe that the Department should seek independent
contempt authority for the Commission — i.e., legislation that would permit
7 ( . . . continued)
142, 143 (1953) (C om m ission on the O rganization o f the Executive Branch o f the G overnm ent); Pub. L. No.
83-185, § 2, 67 Stat. 145 (1953). See also President’s C om m ission on the A ccident at Three M ile Island,
Exec. O rder No. 12130, 3 C.F.R. 380 (1980 C om p.); Pub. L. No. 96 -12, 93 Stat. 26 (1979) (granting
subpoena powers); C om m ission on Security and C ooperation in Europe, 22 U .S.C. § 3001 (1976); National
C om m ission on Electronic Fund Transfers, 12 U.S.C. § 2401 (1976); C om m ission on Federal Paperw ork, 44
U.S.C. § 3501 note (1976); C om m ission on G overnm ent Procurem ent, 41 U.S.C. § 251 note (1970); C om m ittee to Investigate Federal Expenditures, 26 U .S.C. § 3600 (1946); Tem porary National Econom ic C om m ittee,
Pub. L. No. 7 5-456, 52 Stat. 705 (1938).
8 The W arren Com m ission was form ally known as the C om m ission to Report Upon the A ssassination of
President John F. K ennedy, Exec. O rder No. 11130, 3 C.F.R. 795 (1 959-63 Com p.). Subpoena pow ers were
granted in Pub. L. No. 8 8 -2 0 2 , 77 Stat. 362 (1963).
9 See, e.g., 25 U .S.C. § 174 note (1976), where the A m erican Indian Policy Review C om m ission is granted
the power:
to adm inister such oaths and affirm ations and to take such testim ony . . . as it deem s advisable
. . . . The Chairm an o f the C om m ission o r any m ember thereof may adm inister oaths or
affirm ations to w itnesses.
Id.\ Pub. L. No. 9 3 -5 8 0 , § 3(a), 88 Stat. 1910 (1975).
10 As a general rule, application is m ade to the ju d g e for an order directing the subpoenaed individual to
comply. W. G ellhom , C. Byse, P. Strauss, Adm inistrative Law 573 (1979). If that o rder is ignored, a separate
proceeding is held to determ ine w hether the individual should be held in contem pt for failure to obey the
court order. Id. Som e statutes com press these two steps into a one-stage proceeding in w hich the agency
certifies to the court that its subpoena has been disobeyed; then the court is supposed to hold a summary
hearing to determ ine if this is true and, if so, to punish as for contem pt o f court. Id. at 575. “In actuality, the
courts behave under these statutes ju st about as they do in the tw o-stage proceedings discussed earlier.'’ Id.
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the Commission to hold individuals in contempt on its own motion — because
of both constitutional and policy objections.
In 1894, the Supreme Court stated that the Interstate Commerce Commission
could not, consistent with due process, enforce its own subpoenas by being
given the power to commit or fine people for disobedience. ICC v. Brimsort,
154 U.S. 447 (1894). Brimson involved the issue of whether Congress had the
authority to authorize the ICC to enforce its subpoenas in court. In concluding
that it did, the Court appeared to say that in fact only the courts could enforce
the subpoenas:
The inquiry whether a witness before the Commission is bound
to answer a particular question propounded to him, or to produce books, papers, etc., in his possession and called for by that
body, is one that cannot be committed to a subordinate administration or executive tribunal for final determination. Such a body
could not, under our system of government, and consistently
with due process law, be invested with authority to compel
obedience to its orders by a judgment of fine or imprisonment.
Except in the particular instances enumerated in the Constitution, and considered in Anderson v. Dunn, 6 Wheat. 204, and in
K ilbou m v. Thompson, 103 U.S. 168, 190, of the exercise by
either house of Congress of its right to punish disorderly behavior upon the part of its members, and to compel the attendance of
witnesses, and the production of papers in election and impeachment cases, and in cases that may involve the existence of those
bodies, the power to impose fine or imprisonment in order to
compel the performance of a legal duty imposed by the United
States, can only be exerted, under the law of the land, by a
competent judicial tribunal having jurisdiction in the premises.
See W hitcom b’s Case, 120 Mass. 118, and authorities there
cited.
Id. at 485. Since then, Congress has consistently required agencies to apply to

the courts for an order to compel compliance with a subpoena. It has “never”
conferred the power to enforce a subpoena on an issuing agency. L. Jaffe & N.
Nathanson, Administrative L aw 439 (1976). Thus, there has been no occasion
for the Court to re-examine the issue of whether the dictum in Brimson is still
good law.
There has been continuing debate on the issue among the commentators.11
B rim son’s analysis appears to rest upon the idea “that the contempt power is
necessarily judicial, and [yet] the Supreme Court has unanimously held that
legislative bodies may punish for contempt.” 12 One commentator has noted
11 See D avis, supra note 4, at 214-15; N o te, Use o f Contem pt Pow er to Enforce Subpoenas a nd Orders o f
A dm in istra tive A gencies, 71 Harv. L. Rev. 1541 (1958).
12 D avis, su p ra note 4, at 214 (citing J u m e y v. M acCracken, 294 U.S. 125 (1935) and M cG ram v.
D augherty, 273 U.S. 135 (1927)).
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that grants of contempt power to both Congress and the courts are grounded in
expediency, not in the particular nature of the power:
The power of contempt is said to inhere in courts only because
they must have it to perform their functions. The judicial extension of the power to Congress was justified solely on grounds of
expediency. To the extent, therefore, that the agency requires the
contempt power for the proper performance of its duties, the theoretical argument seems as strong as that which justifies the existence
of the contempt powers of the other branches of government.
Note, Use o f Contem pt Power to Enforce Subpoenas and Orders o f Administrative Agencies, 71 Harv. L. Rev. 1541, 1551 (1958) (footnotes omitted). At

least one federal court, irritated by the delay engendered by resistance to
agency subpoenas, has criticized the continued denial of contempt power to
federal agencies.13 The fact remains, however, that Brimson is the Supreme
Court’s last word on the subject and in that case the Court did distinguish Congress’
contempt power as being rooted in the Constitution and historical precedent.
Although modem legal theory is less hostile to agency action than when
Brimson was decided, there is at the same time more sensitivity to arguments
that due process requires that the prosecutor not also be the judge.14 We are
reluctant to advise that it is permissible to seek contempt authority for the
Commission. This is especially true when there is no need to press for this
extraordinary power. Other Presidential commissions, charged with equally
important tasks, have been able to rely on the courts to enforce their subpoenas.
Likewise, federal agencies have functioned to Congress’ satisfaction for decades without this power. Moreover, there are policy objections to seeking the
authority. Requesting contempt power would be very controversial, endangering the Department’s ability to secure the most important part of the legislation
— the subpoena power. Traditional notions of fair play and substantial justice,
as well as concerns about the separation of powers, tend to militate against, at
least on policy grounds, granting such a power to a Commission composed, as
this one is, of members from all three branches of the federal government.
In fact, over the years Congress has decided that agencies should not have
the power, perhaps in part due to a concern that agencies will misuse it, as the
judiciary and legislatures themselves at times have done.15 As Justice Frankfurter observed:
13 Federal M aritim e Comm 'n v. New York Term inal Conference, 373 F.2d 424 (2d Cir. 1967). Judge
Friendly said:
Congress m ight w ell consider w hether the long record o f frustrations and less restrictive m odem
notions o f the separation o f pow ers m ight not make it wise to em pow er at least some adm inistrative agencies to enforce subpoenas without having to resort to the courts in every case.
Id. at 426 n.2 (citations om itted). Some states have given their agencies the pow er to punish for contem pt
w hile others have denied it. D avis, supra note 4, at 215.
14 See, e.g.. W ard v. Village o f M onroeville, 409 U.S. 57 (1972); M orrissey v. Brewer, 408 U.S. 471, 4 8 5 86(1972 ).
15 See, e.g.. H olt v. Virginia, 381 U.S. 131 (1965) (state court); Groppi v, Leslie, 404 U.S. 496 (1972)
(W isconsin legislature).
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Beginning with the Interstate Commerce Act in 1887, it became
a conventional feature o f Congressional regulatory legislation to
give administrative agencies authority to issue subpoenas for
relevant information. Congress has never attempted, however,
to confer upon an administrative agency itself the power to
compel obedience to such a subpoena. It is beside the point to
consider whether Congress was deterred by constitutional difficulties. That Congress should so consistently have withheld
powers of testimonial compulsion from administrative agencies
discloses a policy that speaks with impressive significance.
Pennfield Co. v. SEC, 330 U.S. 585,603-04 (1947) (Frankfurter, J., dissenting)
(dictum). It is unlikely that Congress, having denied the power to permanent

agencies — including those with quasi-judicial functions — for almost one
hundred years, is going to confer such power on a temporary advisory commission. Requesting the authority would suggest to Congress either a disquieting
ignorance of historical precedent or a presumptuous disregard of it. We do not
believe the Department should ask Congress to grant contempt power to the
Commission.
III. The Power to Grant Immunity
It has also been suggested that the Department ask that the Commission be
given the power to grant “use” immunity.16 We assume that this would be done
by adding the Commission to the list of authorized agencies in 18 U.S.C.
§6001(1).17 Authorized agencies may, with the approval of the Attorney
General, issue an order to an individual who is claiming his Fifth Amendment
privilege, requiring him to testify.18 Information derived from such testimony
is barred from use against the witness in any criminal case.
16 “U se” im m unity provides immunity from prosecution based on the com pelled testimony o r evidence
derived from th at testim ony, as distinguished from “transactional" im m unity, which grants full immunity
from prosecution o f the offense to which th e com pelled testim ony relates Use immunity was found to be
coextensive w ith the Fifth A m endm ent's guarantee against self>incnm ination in K astigar v U nited States,
406 U.S. 441 (1972).
17 C ongress enacted the present immunity statute in 1970. 18 U.S.C. §§ 6001-6005. Authorized agencies
are the basic executive and military departm ents, 5 U .S.C. §§ 101, 102, and about fifteen other agencies. 18
U .S.C . § 6 0 0 1 (1 ).
18 18 U .S .C § 6004 provides.
(a) In the case o f any individual w h o has been o r who may be called to testify or provide other
inform ation at any proceeding before an agency o f the U nited States, the agency may, w ith the
approval o f the A ttorney General, issue, in accordance w ith subsection (b) of this section, an
o rd er requiring the individual to g iv e testim ony o r provide other information which he refuses to
g ive o r provide on the basis of his privilege against self-incnm ination. Such order to become
e ffective as provided in section 6002 o f this part.
(b) An agency o f the United States may issue an order under subsection (a) of this section only
if in its ju d g m en t —
(1) the testim ony o r other inform ation from such individual may be necessary to the public
in terest; and
(2) such individual has refused o r is likely to refuse to testify o r provide other inform ation on
the basis o f his privilege against self-incrim ination
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Although the grant of use immunity to witnesses has been described as an
executive function by some courts,19 it is not clearly executive in the sense
described in Buckley v. Valeo, 424 U.S. 1 (1976), because rather than being a
power committed wholly to the Executive Branch, it is a statutory creation that
has also been given to Congress and its committees. 18 U.S.C. § 6005.20 The
power to grant immunity is, however, a function that raises doubts about the
Commission’s role and the propriety of service on it by members of the
legislature. As noted above, see supra note 2, we have described advisory
committees as those that do not have the power to bind the Government. The
power to grant use immunity is the power to bind the Government not to
prosecute an individual for criminal conduct revealed through his testimony.
Although it may not be an executive function for Congress to grant immunity
for testimony heard pursuant to a legislative investigation, it may be an executive function for the Commission to grant immunity to witnesses in the course
of an Executive Branch investigation. Executive functions may be performed
only by officers of the government — which Congressmen may not be. Were a
court to conclude that the Congressmen were without authority either to sit on
the Commission or to vote on the grants of immunity, the work of the Commission could be imperiled. A court might nullify grants of immunity or restrict the
Congressmen’s role on the Commission. The same arguments can be made
with respect to judges because the judiciary has neither inherent nor statutory
power to grant immunity for judicial investigations.
The power to grant immunity is inevitably tied to prosecutorial decisions.
This is especially true when the Commission is charged with investigating an
area of special concern to federal prosecutors, such as organized crime. If, as
seems likely, the Commission calls as a witness someone who has evidence of
a crime or is the target of an ongoing criminal investigation, there are several
ways a grant of immunity by the Commission might interfere with the
Department’s ability to prosecute. Most obviously, granting immunity could
deprive the Department of a desired conviction by immunizing the witness.
Given the current trend towards complicated, multi-year undercover operations, the Attorney General’s statutory veto power, 18 U.S.C. § 6004(b), does
not solve the problem. Even refusing to concur may alert an individual to the
fact that he is the target of an ongoing or proposed investigation. Moreover,
given the Commission’s advisory nature, there is much less chance that there
will be effective coordination with the Department’s many units, scattered
across the country, in order to avoid entanglement with such investigations.
That the Department may have built a complete case without the compelled
testimony — and, therefore, still be able to prosecute — is small comfort
19 See U nited States v. D 'A spice, 664 F.2d 75, 77 (5th Cir. 1981) (judiciary has no inherent pow er to grant
use immunity); U nited States v. Lenz, 616 F 2d 960, 962 (6th Cir.), cert, denied, 447 U.S. 929 (1980)
20 The im m unity statute covers only use immunity. If the statute granted transactional immunity, there
would be a serious constitutional problem. G ranting transactional immunity means that the individual cannot
be prosecuted for the illegal conduct. We believe that the decision to grant transactional im m unity is
essentially a decision not to prosecute, and the decision w hether to prosecute is an executive function in the
Buckley sense. 424 U.S. at 138.
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because the individual will undoubtedly try to prove that the case is derived
from the compelled testimony and the burden of proof will be on the government to show the independent derivation of the case. See, e.g., United States v.
Provenzano, 620 F.2d 985, 1005 (3d Cir.), cert, denied, 449 U.S. 889 (1980).
Thus, a straightforward prosecution could suddenly be jeopardized by the
intrusion of an unnecessary hurdle. We believe that this issue should be
carefully reviewed before any final decision is made.
The same policy rationale that argues against seeking contempt powers also
argues against seeking immunity. The power to grant immunity is an extraordinary tool given to a small core group of Executive Branch agencies, whose use
should be carefully guided by consideration of potential or ongoing investigations. Obviously, the Commission might discover more if given the right to
grant immunity; nevertheless, other Presidential commissions have done their
work satisfactorily without it, and its availability seems unnecessary in light of
the Commission’s generally phrased task. We would strongly urge that the
Department not seek the power to grant immunity for the Commission.
IV. IPirosecunttnoini for Perjury
There are presently two general statutes covering peijury and subornation of
perjury. 18 U.S.C. §§ 1621, 1622.21 Although these two statutes are occasionally incorporated by reference in statutes dealing with particular programs, see,
e.g., 30 U.S.C. §49e; 8 U.S.C. § 1357(b), they may also be referred to by
implication where, for example, a specific statute will merely say that the
“person so falsely swearing shall be deemed guilty of peijury.” 46 U.S.C.
§ 170(13). See also 22 U.S.C. § 4221. Other statutes set up their own punishments for false statements. See 18 U.S.C. § 1546. Which course to adopt would
appear to be a policy choice but we would suggest that the litigating divisions,
especially the Criminal Division, be consulted. If it is decided to rely on the
general peijury statute, we are not aware of any reason why the Commission
21 18 U .S.C . § 1621 states:
W hoever —
(1) having taken an oath before a com petent tribunal, officer, or person, in any case in which a
law o f the U nited States authorizes an oath to be adm inistered, that he will testify, declare,
depose, o r certify truly, or that an y w ritten testim ony, declaration, deposition, or certificate by
him subscribed, is true, willfully an d contrary to such oath states or subscnbes any material
m atter w hich he does not believe to be true; o r
(2) in any d eclaration, certificate, verification, o r statem ent under penalty o f perjury as
p erm itted under section 1746 o f title 28, U nited States Code, w illfully subscribes as true any
m aterial m atter w hich he does not believe to be true; is guilty o f peijury and shall, except as
otherw ise expressly provided by la w , be fined not m ore than $2,000 o r imprisoned not more than
five y ears, o r both. T his section is applicable w hether the statem ent or subscription is made
w ithin o r w ithout the United States.
18 U .S .C . § 1622 states:
W hoever procures an o th er to commit an y peijury is guilty o f subornation o f peijury, and shall be fined not
m ore than $2,000 o r im prisoned not m ore than five years, o r both.
See a lso 28 U .S.C . § 1746 (making unsw orn statem ents subject to punishm ent for perjury).
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would not fall within the category of “competent tribunal.”22 Nevertheless, we
recommend that any proposed legislation include a specific provision referring
to 18 U.S.C. § 1621 to eliminate any doubt that the general statute applies.23
V. Possible Phrasing of Legislation
Grants of subpoena power vary, both in specificity and in the limits placed
upon the grants.24 The basic grant, which also includes the administration of
oaths, is often phrased in terms similar to the following:
The Commission shall have the power to issue subpoenas requiring the attendance and testimony of witnesses and the production of any evidence that relates to any matter under investigation by the Commission. The Commission or any member of
the Commission may administer oaths and affirmations, examine witnesses, and receive evidence. Such attendance of witnesses and the production of such evidence may be required
from any place within the United States at any designated place
of hearing.
The next paragraph will generally cover the contempt power.
In case of contumacy or refusal to obey a subpoena issued to any
person under the previous paragraph, any district court of the
United States, upon application by the Attorney General, shall
have jurisdiction to issue to such person an order requiring a
witness to appear before the Commission or its members, there
to produce evidence if so ordered, or there to give testimony
touching the matter under investigation or in question; and any
failure to obey such order of the court may be punished by the
court as a contempt thereof.
This basic formula can be varied in many ways: by permitting individual
Commission members, when authorized, to issue subpoenas;25 by limiting the
subpoena to witnesses only, not documents;26 by expanding the courts to which
22 Testimony before investigative com m ittees has often resulted in perjury convictions. See U nited States v.
Haldeman, 559 F.2d 31, 102-04 (D.C. Cir. 1976) (Senate Select Com m ittee on Presidential C am paign
Activities), cert, denied, 431 U.S. 933 (1977); M eyers v. United States, 171 F.2d 800, 811 (D.C. Cir. 1948)
(Senate subcom m ittee), cert, denied, 336 U.S. 912 (1949); Boehm v. U nited States, 123 F.2d 791, 800-01
(8th Cir. 1941) (SEC ), cert, denied, 315 U.S. 800 (1942); State v. Reuther, 81 So. 2d 387, 388-89 (La. 1955)
(Special C itizens Investigating Com m ittee).
23 Competence may also be affected by procedural requirem ents. For exam ple, for a legislative com m ittee
to be com petent, a properly constituted quorum must be present. See C hristojfel v. U nited States, 338 U .S. 84
(1949); United S tates v. Reincke, 524 F.2d 435, 437 (D.C. Cir. 1975).
24 Compare 5 U .S.C. § 8126(1) (Secretary o f Labor) w ith 22 U.S.C. § 1623(c) (Foreign Claims Settlem ent
Commission).
25 Pub. L. No. 9 6 -1 2 , § 2(a), 93 Stat. 26 (1979). A lternatively, issuance o f subpoenas by the Com m ission
could be made pursuant to a vote o f tw o-thirds or three-quarters o f the members, rather than a simple
majority.
26 5 U.S.C. § 304(a).
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the Attorney General may apply;27 by limiting the distance witnesses may be
forced to travel;28 or by permitting witnesses to be excused by the court if the
required testimony or evidence would tend to incriminate them or subject them
to a criminal penalty.29 The method of service may also vary,30 and the
payment of witness fees may be specifically included.31 The Commission may
be permitted to apply to the court for enforcement of the subpoena through its
own staff attorneys, rather than through the Attorney General.32 Which of these
items to include is obviously a policy choice.33
Conclusion
The Commission may be given subpoena powers by Congress without
casting any doubt on the propriety of the service of either Judge Kaufman,
Senator Thurmond or Representative Rodino. We do not believe that the
Department should seek contempt or immunity powers for the Commission.
Whichever powers are sought, care should be taken that their use does not raise
any suggestion that the Commission is targeting particular individuals. Courts
have in various contexts been critical of the practice of parallel civil and
criminal investigations because of their concern that information obtained in
one context will be improperly used to aid an investigation.34 As we understand
it, the Commission’s mandate is to survey the general nature of organized
crime, not to uncover its members, and the prudential use of whichever powers
are granted should protect against accusations that the Commission is being
used as a stalking horse for the Department’s own investigations.
Ra
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D eputy Assistant Attorney General
Office o f Legal Counsel

11 Pub. L. No. 9 6 -1 2 , § 2(c), 93 Stat 26 (1979) (any court o f the United States); 7 U.S.C § 2917 (any court
o f the U nited States w ithin w hose jurisd ictio n the investigation is being earn ed on); Pub. L. No. 94-106,
§ 816(d)(2), 89 Stat. 540 (1975) (any d istric t court fo r any district in w hich the person is found, resides or
does business).
28 42 U .S.C . § 1975a(k) (w itness may n o t be forced to travel outside his State unless distance is 50 miles or
less).
29 Pub. L. No. 9 3 -5 5 6 , § 6(b)(3), 88 S tat. 1789 (1974).
^ M e z in e s , supra note 4, at 20-51.
3142 U .S.C . § 2201(c).
32 7 U .S.C . § 2917; 42 U .S.C . § 6299(a). T he obvious disadvantage o f Congress granting such perm ission is
a loss o f D epartm ent control over the C om m ission’s activities, particularly in cases in which coordination is
necessary to facilitate a crim inal investigation o r prosecution not involved with the C om m ission's area of
inquiry.
33 In addition to these item s, Congress m ay also consider adding restraints sim ilar to those placed on the
C ivil R ights C om m ission, w hich must, am o n g other things, perm it w itnesses to present a written statement,
be represented by counsel and to answer defam atory o r degrading evidence. 42 U.S.C. § 1975a(c), (e), (h).
34 U nited States v. Sells E n g ’g, 463 U.S. 418 (1983); U nited States v. LaSalle N a t'l Bank. 437 U.S. 298
(1978).
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Applicability of the Cargo Preference Act to the
Transportation of Alaskan Oil
to the Strategic Petroleum Reserve
Shipments of Alaskan oil for the Strategic Petroleum Reserve, made on commercial United
States-flag ships as required by the Jones Act, 46 U.S.C. § 883, may be counted by the
Department o f Energy towards the 50% United States-flag cargo preference share required by
the Cargo Preference Act, 46 U.S.C. § 1241(b).
The Cargo Preference Act, 46 U.S.C. § 1241(b), applies to both foreign and domestic cargoes
procured by the United States, and is not limited to commerce in which United States-flag
vessels face foreign com petition. In addition, the Act is an “otherwise applicable Federal
procurement statute” that may be waived by the Secretary of Energy under § 804(b) o f the
Energy Security Act, 10 U.S.C. § 7340(k).
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This responds to your joint request to the Attorney General for an opinion on
the following question:
Whether commercial United States-flag oil shipments to the
Strategic Petroleum Reserve from Alaska may be counted towards the 50% United States-flag cargo preference share required by the Cargo Preference Act.
Under the terms of an interagency agreement, you agreed to submit this
question to the Attorney General in order to resolve a dispute between your two
Departments. The Attorney General has referred your request to this Office for
decision.
For the reasons set forth below, we conclude that shipments of Alaskan oil
for the Strategic Petroleum Reserve, made on commercial United States-flag
ships as required by the Jones Act, 46 U.S.C. § 883, may be counted towards
the 50% United States- flag cargo preference share required by the Cargo
Preference Act, 46 U.S.C. § 1241(b).
In addition, the Department of Energy (DOE) has asked us to address two
related questions:
Where oil produced from the Naval Petroleum Reserves is exchanged for other oil to be delivered to the Strategic Petroleum
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Reserve, pursuant to § 804(b) of the Energy Security Act, 10
U.S.C. § 7430(k), may the exchange be conducted without regard to the Cargo Preference Act, and the deliveries excluded from
the 50% United States-flag compliance calculation under that Act?
Does the Cargo Preference Act require that the Department of
Energy and its procurement agents at the Department of Defense, in future oil deliveries to the Strategic Petroleum Reserve,
make up any past year shortfalls from the Act’s 50% United
States-flag standard?
The Department of Transportation (DOT) takes the view that the two additional
questions submitted by DOE are covered by the interagency agreement between DOT and DOE, and therefore no outstanding dispute exists between the
two agencies with respect to those questions. In an effort to provide as much
guidance as possible to both agencies, we address below the strictly legal issues
raised by DOE’s separate questions. That legal analysis, however, does not
dispose of the problem, because your agencies take different views as to the
scope and intent of their obligations as agreed upon in the interagency agreement. We are not in a position to interpret that agreement and do not attempt to
do so here. We recommend that, if you cannot resolve your differing interpretations of the agreement, the matter be referred to appropriate higher levels in the
Executive Branch.
In analyzing the questions presented to us, we have examined the views of
each of your departments, the views of the Office of Management and Budget,
and our independent research.
I
The questions we consider here arise out of the interplay between DOE’s
obligation to comply with congressional mandates to fill the Strategic Petroleum Reserve (SPR), a stockpile of crude oil intended to provide protection
against interruption in energy supplies to the United States, and its obligations
and authority under three other statutes: (a) the Cargo Preference Act, 46
U.S.C. § 1241(b); (b) the Jones Act, 46 U.S.C. § 883; and (c) the Energy
Security Act, 10 U.S.C. § 7430(k). We outline below the relevant portions of
each of those statutes.1
1 T he SPR w as authorized by Title I, P a rt B, o f the Energy Policy and C onservation Act, Pub. L. No. 9 4 163, 89 Stat. 8 8 1 -9 0 (1975) (codified at 4 2 U.S.C. §§ 6 2 3 1 -6422). C ongress has repeatedly legislated with
resp ect to the fill rate fo r the SPR. See P ub. L. No. 9 7 -3 5 , T itle X, 95 Stat. 619 (1981); Pub. L. No. 96-294,
§ 8 0 1 , 94 Stat. 775 (1980); Pub. L. N o. 9 6 -5 1 4 , 94 Stat. 2964 (1980). Most recently, in the Energy
E m ergency Preparedness A ct o f 1982, Pub. L. No. 9 7 -2 2 9 , § 4 , 96 Stat. 250-52, Congress required the
P resident to fill the SPR at a rate o f 300,000 barrels per day unless he finds that this rate is not in the national
interest, in w hich ev en t the minimum req u ired fill rate is 220,000 barrels per day if appropriations are
availab le to achieve this rate, o r the highest practicable fill rate that would fully use available appropriations.
D O E is resp o n sib le fo r administration o f the SPR, including the acquisition, transportation, and storage o f
crud e oil. See 42 U .S.C. §§ 6233, 6240. Pursuant to an interagency agreem ent, the Defense Fuel Supply
C en ter acts as the D epartm ent of E n e rg y 's procurem ent ag en t and actually solicits offers and awards
contracts (w ith D O E’s approval) for the acquisition o f oil.
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A. Cargo Preference Act

Ocean shipments of crude oil for the SPR are generally subject to the
requirements of the Cargo Preference Act, Pub. L. No. 83-664, 68 Stat. 832
(1954) (codified as amended at 46 U.S.C. § 1241(b)).2 The Act provides in
pertinent part that:
Whenever the United States shall procure, contract for, or
otherwise obtain for its own account, or shall furnish to or for
the account of any foreign nation without provision for reimbursement, any equipment, materials, or commodities, within or
without the United States, or shall advance funds or credits or
guarantee the convertibility of foreign currencies in connection
with the furnishing of such equipment, materials, or commodities, the appropriate agency or agencies shall take such steps as
may be necessary and practicable to assure that at least 50 per
centum of the gross tonnage of such equipment, materials, or
commodities . . . which may be transported on ocean vessels
shall be transported on privately owned United States-flag commercial vessels, to the extent such vessels are available at fair
and reasonable rates for United States-flag commercial vessels,
in such manner as will insure a fair and reasonable participation
of United States-flag commercial vessels in such cargoes by
geographic areas.
Thus, the Cargo Preference Act requires DOE to take “such steps as may be
necessary and practicable to assure that at least 50 per centum” of oil for the
SPR that is transported on ocean vessels be transported on United States-flag
commercial vessels, if such vessels are available at fair and reasonable rates for
United States-flag commercial vessels.
B. Jones A ct

Although most of the oil shipped to the SPR has been obtained from foreign
sources, such as the Persian Gulf, the North Sea, North Africa, and the Caribbean, a substantial volume was shipped, particularly in 1981, from the Alaskan
North Slope Fields via Valdez, Alaska, to SPR receiving docks in Texas and
Louisiana.3 Because these shipments of Alaskan oil took place between United
States ports, they were subject to the Jones Act, Act of June 5,1920, ch. 250,41
Stat. 988, 999 (codified as amended at 46 U.S.C. § 883).4 The Jones Act
provides in relevant part that:
2 The C argo Preference Act added a new subparagraph (b) to § 901 o f the M erchant M arine Act o f 1936,
Pub. L. No. 7 4 -8 3 5 , 49 Stat. 1985.
3 DOE has inform ed us that approxim ately 10 7 percent o f oil stored in the SPR as of D ecem ber 31, 1982,
was produced in Alaska.
4 The Jones Act is one in a series o f statutes, beginning in 1789, w hich have im posed general restrictions on
the transportation o f freight in coastw ise traffic by vessels not ow ned by citizens o f the U nited States. See
Central Vermont Co. v. D u m in g , 294 U.S. 33, 38 & n .l (1935).
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No merchandise shall be transported by water, or by land and
water, on penalty of forfeiture thereof, between points in the
United States, including Districts, Territories, and possessions
thereof embraced within the coastwise laws, either directly or
via a foreign port, or for any part of the transportation, in any
other vessel than a vessel built in and documented under the
laws of the United States and owned by persons who are citizens
of the United States, or vessels to which the privilege of engaging in the coastwise trade is extended by section 13 or 808 of
this title.
46 U.S.C. § 883. In accordance with the terms of the Jones Act, we understand
that shipments of Alaskan oil for the SPR have been made entirely in United
States-flag commercial vessels.
C. E nergy Security A ct

The Energy Security Act (ESA), Pub. L. No. 96-294, 94 Stat. 611 (1980),
was passed in the aftermath o f the 1979 Iranian supply disruption, when efforts
to fill the SPR fell behind the approved fill schedule and oil purchases for the
SPR came to a halt. In the ESA, passed in June 1980, Congress required that the
SPR oil fill be resumed and sustained at an average rate of at least 100,000
barrels per day. In order to facilitate this fill rate, Congress authorized the
Secretary of Energy to store oil from the Naval Petroleum Reserves (NPR)5 in
the SPR, or to:
(B) exchange, directly or indirectly, that petroleum [from the
NPR] for other petroleum to be placed in the Strategic Petroleum
Reserve under such terms and conditions and by such methods as
the Secretary determines to be appropriate, without regard to otherwise applicable Federal procurement statutes and regulations.
Pub. L. No. 96-294, § 804(b), 94 Stat. 777 (1980) (codified at 10 U.S.C.
§ 7430(k)(l)). In 1980 and 1981 DOE used the authority in the ESA to place in
the SPR a substantial amount of crude oil that had been exchanged for NPR oil.
II
A. A p p licability o f the Cargo Preference A ct to Jones Act Cargoes

The question you have jointly referred to us for decision is whether shipments of Alaskan oil — 100 percent of which were made in United States-flag
commercial vessels pursuant to the Jones Act — may be counted towards the
50 percent Cargo Preference Act share for the SPR program. DOT takes the
5 The N aval Petroleum Reserves in c lu d e several specific crude oil or petroleum reserves designated
originally by executive o rd er and now specifically authorized by 10 U .S.C. §§ 7420-7438. In general, the
reserves may be used for production o f petroleum only if specifically authorized by joint resolution of
C ongress and approved by the President. Id. § 7422(b).
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position that the Cargo Preference Act reserves 50 percent of foreign oil
transported to the SPR for United States-flag tankers, and asserts that DOE
must base its Cargo Preference Act compliance calculation only on foreign
shipments. DOT maintains that the purpose and legislative intent of the Cargo
Preference Act is to reserve 50 percent of government-generated cargo for
United States-flag vessels in commerce in which the United States vessels face
competition from foreign-flag vessels, i.e., import or export foreign commerce.
Because foreign-flag vessels are already excluded by operation of the Jones
Act from domestic trade, DOT contends that government-procured or owned
cargoes shipped in such commerce should not be included in the calculation of
Cargo Preference Act compliance. DOT points out that the effect of allowing
Jones Act cargoes to be included in the Cargo Preference Act calculation would
be to reduce the share of foreign trade that must be reserved to United Statesflag commercial ships — a result DOT contends is “entirely inconsistent” with
the purpose of the Cargo Preference Act.
DOE’s position is that the plain language of the Cargo Preference Act covers
all government-procured or owned cargoes, which would include Alaskan oil
shipments, and that, while the Act may have been passed primarily to deal with
foreign cargoes exported from or imported into the United States, the legislative history of the Act does not demonstrate any clear congressional intent to
limit that language to foreign cargoes. As a policy matter, DOE maintains that
exclusion of Alaskan oil shipments from the calculation of its Cargo Preference
Act share for the SPR program would substantially increase the overall cost of
acquisition of oil for the SPR, inconsistently with the goal of minimizing the
cost of the SPR, see 42 U.S.C. § 6231,6 particularly if DOE is required to make
up shortfalls from the 50 percent level for prior years.7
The question is a close and novel one, and the arguments made in support of
both positions have been skillfully presented and have considerable merit.
After a careful review of the memoranda provided to us, an independent review
of the legislative history of the Cargo Preference Act, and additional research,
we conclude that DOE may include Jones Act shipments of Alaskan oil in the
calculation of its overall 50 percent Cargo Preference Act compliance level for
the SPR program.
6 A lthough DOE notes that “ m inim ization o f the cost o f the Reserve” is an objective set forth in the Energy
Policy and Conservation A ct, 4 2 U.S.C. §§ 6231-6422, it does not assert that the SPR program itse lf has been
exem pted from the C argo Preference Act.
7 For calendar year 1982 alone, DOE calculates that it would be in com pliance w ith the Cargo Preference
Act, whether or not A laskan oil shipm ents are counted. For the years 1981-82, DOE states that it would be in
compliance with the C argo Preference A ct SO percent share if A laskan oil shipm ents were included; if such
shipments w ere excluded, the share o f SPR oil shipm ents carried in United States flag-com m ercial vessels
would fall to roughly 39 percent. For the period 1977-1982, covenng m ost o f the acquisition for the SPR, the
Cargo Preference Act com pliance percentage including Alaskan shipments would be either 48.9 percent (if
Naval Petroleum Reserve exchanges are excluded, see below) o r 46.3 percent (if N aval Petroleum Reserve
exchanges are included); w ithout Alaskan oil shipments, the compliance figure would be 41.9 percent
(excluding N aval Petroleum R eserve exchanges) or 38.6 percent (including Naval Petroleum R eserve exchanges). To the extent D OE is required to make up any shortfall from the 50 percent level, it w ould have to
do so by using relatively expensive U nited States com m ercial vessels, which w ould increase the overall cost
o f SPR acquisitions.
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Our touchstone in reaching that conclusion is “the familiar canon of statutory construction that the starting point for interpreting a statute is the language
of the statute itself. Absent a clearly expressed legislative intention to the
contrary, that language must ordinarily be regarded as conclusive.” Consumer
P roduct Safety C om m ’n v. G T E Sylvania, 447 U.S. 102, 108 (1980); see also
U nited States v. Turkette, 452 U.S. 576,580 (1981); United States Lines, Inc. v.
Baldridge, 677 F.2d 940, 944 (D.C. Cir. 1982).
On its face the language o f the Cargo Preference Act covers all governmentprocured or owned cargoes transported on ocean vessels, which would include
government cargoes transported between United States ports, as well as cargoes transported to or from a foreign port. The Act applies “/ w jhenever the
United States shall procure . . . equipment, materials, or commodities within or
without the United States.” 46 U.S.C. § 1241(b) (emphasis added). The Act
carves out certain explicit exceptions to the 50 percent United States-flag
vessel requirement, but does not make any specific exception for cargo that is
subject to the Jones Act 100 percent United States-flag requirement, or any
general exception for cargoes transported in trades in which there is, by
operation of statute, no foreign competition.8
DOT urges that we must interpret that language in light of the Act’s legislative history, which DOT maintains demonstrates a clear congressional intent
that the 50 percent United States-flag requirement should apply only to cargoes
shipped in trades in which the United States vessels face foreign competition.
In order to reach the conclusion advocated by DOT, we would have to infer a
further exception, in addition to the explicit exceptions in the Act, for Jones Act
cargoes. DOT suggests that the implied exception would cover only cargoes
that must be transported in United States vessels pursuant to the first clause of
the Jones Act; DOT takes the position that domestic shipments that may be
made in foreign vessels, pursuant to the third proviso of the Jones Act, would
be covered by the general language of the Cargo Preference Act.9
In general, we find the legislative history of the Cargo Preference Act to be
inconclusive on the question of congressional intent. We are unwilling on the
basis of that history to infer a specific exception, from the broad language used
by Congress, for government cargoes that are otherwise subject to the Jones Act.10
8 Specifically, the A ct does not ap p ly to cargoes carried in vessels o f the Panam a Canal C om pany, or to
certain vessels rebuilt abroad, if the o w n e r notified the M aritim e A dm inistration prior to Septem ber 21, 1961,
o f its intent to docum ent the vessel u n d e r United States registry. 4 6 U.S.C. § 1241(b).
9 T he th ird proviso o f the Jones A ct exem pts from the exclusive U nited States-flag transportation requirem ent “m erchandise transported betw een points w ithin the continental United States, including Alaska, over
through r o u te s . . . recognized by the In terstate C om m erce C om m ission for which routes rate tariffs have been
o r s h a ll. . . be filed w ith [the ICC] w hen such routes are in part over C anadian rail lines and their own or other
connecting w ater fa cilities.” 46 U .S.C. § 883.
10 W e note that, as a general matter o f statutory construction, im plied exceptions are disfavored, especially
if the statute contains an express ex cep tio n . See, e.g.. C onsum er Product Safety C om m ’n v. GTE Sylvania,
447 U .S. at 108; A n dru s v. Glover C onstr. Co., 446 U.S. 608, 6 1 6 -1 7 (1980); see generally 2A Sands,
S u th erla n d on Statutory Construction (4th ed. 1973). T his principle would not necessarily preclude us, in a
p ro p er case, from reading particular statutory language narrow ly in order to im plem ent clear congressional
intent. H ow ever, as w e discuss above, the legislative history o f the C argo Preference Act is not clear on this
point, and w e are therefore unwilling to infer the exception DOT suggests.
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As DOT points out and DOE acknowledges, the primary impetus for passage
of the Cargo Preference Act was to promote the United States shipping industry
against low-cost competition from foreign flag vessels, by reserving to United
States-flag vessels a “substantial portion” of cargoes over which the United
States has some control. DOT notes that the congressional debates and reports
on S. 3233, which became the Cargo Preference Act, contain numerous statements emphasizing that the purpose of the bill was to assure to privately owned
United States merchant flag vessels a “substantial portion of the water-borne
export and import foreign commerce,” in which those vessels faced massive
foreign competition. See, e.g., S. Rep. No. 1584, 83d Cong., 2d Sess. 1 (1954);
H.R. Rep. No. 2329, 83d Cong., 2d Sess. 1 (1954); 100 Cong. Rec. 4158-59
(1954) (remarks of Sen. Butler).
These statements, however, do not necessarily indicate that Congress intended that the bill, despite its broad language, would apply only to commerce
in which United States-flag vessels face foreign competition.11 We find it
significant that the bill was intended to apply to two distinct types of cargoes:
foreign-aid cargoes that are furnished or financed by the United States for the
benefit of another nation, which necessarily will be “foreign” cargoes, and
cargoes procured by the United States for its own use, which as a practical
matter could be foreign or domestic. Most of the legislative history focuses on
the first type of cargo, and therefore emphasizes that the primary applicability
of the bill would be with respect to foreign- cargoes.12
The language used in the legislative history to describe the obligations
imposed with respect to cargoes obtained by the United States for its own use,
however, is not restricted to foreign cargoes. For example, the House Report
states that the bill would apply in four situations:
(1) Where the United States procures, contracts, or otherwise obtains for its own account equipment, materials, or commodities;
11 In support o f its reading o f the legislative history and purpose o f the Cargo Preference A ct, DOE cites
recent statem ents made by S enator Slade Gorton, C hairm an o f the Senate Commerce C om m ittee’s M erchant
M arine Subcommittee, during the S ubcom m ittee's June 16, 1982 oversight hearings on adm inistration of the
Act, as well as recent correspondence from the chairm an and ranking mem ber o f the House M erchant Marine
and Fisheries Com m ittee and the chairm en o f the H ouse Committee on Energy and Commerce Subcom m ittee
on Fossil and Synthetic Fuels. Although these statem ents m ight reflect the view s of those particular
legislators on w hether Jones Act shipm ents should, as a m atter o f current legislative policy, be included in
C argo Preference A ct calculations, they may not be accorded significant w eight in determ ining C ongress'
intent when it passed the C argo Preference Act in 1954. Even contem poraneous remarks o f individual
legislators are not controlling in analyzing legislative intent. M oreover, the “views o f a subsequent Congress
form a hazardous basis for inferring the intent o f an earlier one.” C onsum er P roduct Safety Com m 'n v GTE
Sylvania, 447 U.S. at 117 (quoting United States v. Price, 361 U.S. 304, 313 (I960)).
12 For exam ple, the legislative history behind inclusion o f the phrase “w ithin or w ithout the U nited States”
em phasizes that C ongress’ prim ary purpose was to reach “off-shore procurem ent” foreign-aid c argoes — i.e.,
situations in which the U nited States purchased o r financed the purchase of cargoes in one foreign country,
for shipment to another foreign country. See, e.g., 100 C ong. Rec. 41 5 8 -5 9 (1954) (remarks o f Sen. Butler).
The language “ without the U nited States” was intended to assure that the transportation o f such cargoes
w ould be subject to the 50 percent preference requirem ent. This legislative history is not, how ever, necessarily inconsistent with the conclusion that the 50% preference share m ight also apply to domestic cargoes, but
rather reflects C ongress’ principal focus on foreign aid-type cargoes. See generally United States Lines, Inc.
v. Baldridge, 677 F.2d at 944.
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(2) furnishes equipment, materials, or commodities to or for the
account of any foreign nation without provision for reimbursement;
(3) advances funds or credits; or
(4) guarantees the convertibility of foreign currencies in connection with the furnishing of such equipment, materials, or
commodities.
H.R. Rep. No. 2329, supra, at 1-2. There is no suggestion in the language used
to describe government-procured or owned cargoes that the reach of the Act
must be limited to foreign cargoes procured by the United States.
In fact, there is some indication in the legislative history that Congress was
aware that the Act could apply to cargoes acquired domestically by the United
States for its own use. The Senate Report notes that the bill affirmed the
principle established by Congress in 1904, when it required that “vessels of the
United States or belonging to the United States, and no others, shall be
employed in the transportation by sea of coal, provisions, fodder, or supplies of
any description, purchased pursuant to law, for the use of the Army or Navy,”
Act of Apr. 28, 1904, ch. 1766, 33 Stat. 518, as amended, 70A Stat. 146 (1956)
(codified at 10 U.S.C. § 2631). See S. Rep. No. 1584, supra, at 2. The 1904
legislation, which was not repealed by the 1954 Cargo Preference Act, is
clearly not limited to transportation of foreign cargoes, but applies also to
cargoes acquired domestically by the Army or Navy. See generally 38 Cong.
Rec. 2464-65 (1904) (remarks of Rep. Perkins) (quoted in 43 Comp. Gen. 792,
797-98 (1964)).
Our conclusion that the language of the Cargo Preference Act applies to
domestic, as well as foreign, cargoes has some support in a 1964 decision of the
Comptroller General with respect to application of the 1904 act cited above, the
Cargo Preference Act, and the Jones Act to a proposed trainship service
between the United States and Alaska, via Canada. With respect to the applicability of the Cargo Preference Act, the Comptroller General stated that:
The 1954 Cargo Preference Act by amending section 901 of
the Merchant Marine Act of 1936, 49 Stat. 2015, 46 U.S.C.
§ 1241, provided permanent legislation covering the transportation of a substantial portion of waterborne cargoes in United
States-flag vessels. In H. Rept. No. 80, Administration of Cargo
Preference Act, 84th Congress, 1st Sess., page 2, it is stated that
the 50-percent provisions of the 1954 Cargo Preference Act are
to apply “in four kinds of situations” the first being where the
United States “procures, contracts or otherwise obtains for its
own account equipment, materials, or commodities,” and the
remaining three covering transactions involving foreign subjects or nations. This fir s t situation is not restricted in terms to
either fo reig n or dom estic commerce. In harmony with the basic
maritime policy of the United States as stated in section 101 of
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the Merchant Marine Act of 1936,46 U.S.C. § 1101, and on the
basis of the language alone, the 1954 act might be regarded as

relating to Government waterborne cargo transported between
p oin ts in the United States.

43 Comp. Gen. 792, 802 (1964) (emphasis added). The Comptroller General
did not, however, find it necessary in that decision to determine whether the
Act covers transportation in domestic, as well as foreign commerce.
We do not find persuasive DOT’s further argument that inclusion of Jones
Act cargoes in the calculation of DOE’s Cargo Preference Act share for the
SPR program would be so inconsistent with the purpose of the Cargo Preference Act that we must imply an exception from that Act for Jones Act shipments. The purpose of both acts, however it may be characterized, is the same:
to reserve cargoes for United States-flag vessels in order to promote and protect
the United States shipping industry, which may be called upon in times of war
or national emergency to play a vital sealift role in supplying American forces.
The Cargo Preference Act achieves this purpose by requiring United States
agencies to reserve a substantial portion of their cargoes for United States-flag
commercial vessels. The Jones Act achieves that purpose by reserving all
domestic coastwise trade to United States vessels.13 In practical terms, we
understand that allowing Jones Act cargoes of Alaskan oil to be counted in
DOE’s Cargo Preference Act share for the SPR program may disadvantage
United States-flag tankers in the foreign crude oil trades, because inclusion of
Jones Act shipments would lower the ;percentage of foreign oil cargoes that
must be shipped on United States vessels in order to reach the 50 percent Cargo
Preference Act share. However, we do not understand that the effect of inclusion of the Jones Act shipments will be so great as to undermine or frustrate the
purposes served by the Cargo Preference Act, and we cannot say that this result
is so contrary to Congress’ intent in enacting the Cargo Preference Act that it
would justify an Executive Branch revision of the statutory language. See
generally United States v. American Trucking A s s ’n, 310 U.S. 534,543 (1940).
DOT has also argued that, as a matter of statutory construction, the Cargo
Preference Act must be interpreted to cover only cargoes transported in trades
in which United States-flag ships face foreign competition, because the Act
would be unnecessary in a domestic trade from which foreign-flag vessels are
already excluded. Therefore, DOT contends, it would be “inconsistent with
accepted norms of statutory construction to interpret the Cargo Preference Act
to apply to a trade where it was unneeded.” The question we address here,
however, is not whether, when the United States procures cargoes that are
13 W e see no reason here to address the effect o f the A ttorney G en eral's opinion in 1907 that a predecessor
statute to the Jones Act did not apply to governm ent-ow ned cargoes. See 26 Op. A tt’y Gen. 415 (1907). The
applicability o f that opinion to the Jones Act and its continued validity is, as D OT notes, open to some
question. DO E states, how ever, that the A laskan oil acquired for the SPR was bought on an f.o.b. destination
basis, so that title was held during the transportation by the private ow ner and not by the U nited States
Governm ent. The Jones A ct clearly applies to transportation o f privately ow ned cargoes, and therefore
applied to the transportation o f SPR oil.
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subject to the Jones Act, it must also comply with the Cargo Preference Act. If
that were the question, we might concur with DOT’s analysis, because it would
arguably be superfluous to require compliance with the Cargo Preference Act’s
50 percent United States-flag ship requirement in a situation in which the Jones
Act already requires 100 percent United States-flag ship carriage. However, the
question we address is whether, when the United States engages in a program
of acquisition that includes both Jones Act and non-Jones Act shipments, it
may count the Jones Act shipments towards its overall Cargo Preference Act
share. Seen in that light, we do not believe the Cargo Preference Act can be
regarded as superfluous, because it would still require the agency to take
necessary and practicable steps to reach an overall 50 percent compliance
level.14
In sum, while the arguments made by DOT in support of its interpretation of
the Cargo Preference Act have considerable merit, we believe in this case that
the plain language of the statute should prevail. Therefore, it is our opinion that
shipments of Alaskan oil by or on behalf of DOE for the SPR may be counted in
calculation of DOE’s Cargo Preference Act share for the SPR program.
B. Exchange o f NPR Oil

The first of the two questions posed separately by DOE also arises out of the
SPR program, but involves interpretation of the language of § 804(b) of the
Energy Security Act (ESA), codified at 10 U.S.C. § 7430(k), that allows the
Secretary of Energy to exchange oil from the NPR for oil to be placed in the
SPR “without regard to otherwise applicable Federal procurement statutes and
regulations.” The question posed by DOE is whether the Cargo Preference Act
may be considered to be an “otherwise applicable Federal procurement statute”
within the meaning of § 804(b) of the ESA, which may therefore be waived by
the Secretary of Energy.
We concur with DOE’s legal conclusion that, at least for the purpose of
§ 804(b), the Cargo Preference Act would be an “otherwise applicable Federal
procurement statute,” which may be waived by the Secretary of Energy if he
determines that application of the Cargo Preference Act would hamper efforts
to exchange NPR oil for other oil to be placed in the SPR.15 Although the terms
of the Cargo Preference Act do not expressly characterize the Act as a “procurement” statute, the Act applies, inter alia, when the United States “procures” goods to be transported by ocean vessels. See 46 U.S.C. § 1241(b).
Certainly in practical terms the Cargo Preference Act regulates the government’s
procurement of ocean transportation services and the transportation by vessel
14 In fact, it appears to us to be possible that some shipm ents m ade betw een dom estic ports could be carried
on fo reig n -flag vessels, pursuant to th e third proviso o f the Jones Act or to w aivers o f the Jones Act
requirem ents. D O T has noted that, upon occasion, Jones Act w aivers have been granted for governm entow ned cargo. In that event, it would c learly not be superfluous to apply the Cargo Preference Act to those
dom estic cargoes, in o rd er to assure a 50 percent overall share to U nited States-flag vessels.
15 W e do not suggest here that the C arg o Preference A ct w ould necessarily also be considered a “Federal
procurem ent statute” under a different statutory schem e.
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of commodities procured by the government, and is an integral part of the
acquisition process.16
In addition, the purpose of the waiver authority in § 804(b) supports the
conclusion that the Cargo Preference Act can be considered a “procurement
statute” for the purpose of exchanges of NPR oil. Although the legislative
history of the ESA does not list or otherwise describe in detail what is included
in the term “Federal procurement statutes and regulations,” the purpose of the
waiver authority is clearly to grant the Secretary of Energy sufficient flexibility
to use the exchange authority effectively to meet the pressing need to increase
the fill rate of the SPR. See H.R. Rep. No. 1104, 96th Cong., 2d Sess. 317-18
(1980). To the extent that it regulates some aspect of the acquisition process,
and could substantially frustrate efforts by the Secretary of Energy to use the
authority granted in the ESA to exchange NPR oil, we believe the Cargo
Preference Act is a “procurement” statute covered by the ESA. Therefore if, in
the Secretary of Energy’s judgment, limiting the NPR exchange in order to
assure 50 percent Cargo Preference Act shipping would have frustrated the
objectives of the ESA, reliance on the waiver authority in § 804(b) to permit
the exchange without regard to the Cargo Preference Act would be consistent
with the letter and the spirit of the ESA. Any resulting shortfall in meeting
Cargo Preference Act requirements for the NPR exchange should thus not be
counted as a Cargo Preference Act deficiency.
We take no view, however, as to whether the Secretary of Energy has
actually waived or could yet waive applicability of the Cargo Preference Act to
NPR exchanges that have already taken place. DOT takes the position that the
ocean transportation of foreign oil delivered to the SPR in exchange for NPR
oil was included in calculating DOE’s existing obligations under the interagency agreement, and therefore DOE cannot now maintain that such exchanges should be excluded from calculation of its Cargo Preference Act
compliance for past years. DOE asserts that the agreement does not address
treatment of NPR exchanges, and therefore that the Secretary of Energy is not
barred by the agreement from exercising his waiver authority.17
16 The definition o f the term “procurem ent” as used in the Federal Procurem ent Policy Act A m endm ents o f
1979, Pub. L. No. 9 6 -8 3 , § 3, 93 Stat. 649 (41 U.S.C. § 403(b)), is certainly broad enough to cover the C argo
Preference Act. That definition reads as follows:
As used in this ch ap ter the term “procurem ent” includes all stages of the acquisition process,
beginning w ith the process for determ ining a need for property and services through to the
Federal G overnm ent’s disposition o f such property and services.
Sim ilarly, the definition o f “procurem ent” contained in the Federal Procurem ent Regulations includes the
“acquisition (and directly related m a tte rs ). . . o f personal property and non-personal services,” which w ould
also appear broad enough to cover C argo Preference Act requirem ents. FPR § 1-1.209. Finally, w e note that
rules governing Cargo Preference Act com pliance are included in the Federal Procurem ent Regulations and
the Defense Acquisition R egulations. FPR § 1 -19.108-2; DAR § 1-1404.
17 DO E does not address w hether the Secretary has m fact exercised that authority for som e or all NPR
exchanges, o r what action w ould be necessary to exercise that authority. We understand from conversations
with DOE that no official w aiver action was taken at the tim e the NPR exchange cargoes w ere acquired.
Section 804(b) o f the ESA does not explicitly require such form al action and, to o u r know ledge, there are no
regulations that establish particular procedures o r prerequisites for such w aivers. As a m atter of logic,
how ever, it seems to us that the w aiver authority should be exercised at the time o f acquisition o f the cargoes.
Continued
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As we were not privy to the negotiations that led to the interagency agreement, we are not in a position to determine whether the treatment of past NPR
oil exchanges was resolved during those negotiations. We recommend that this
issue be addressed again by DOE and DOT and, if necessary, resolved at a
higher level within the Executive Branch.
C. R em edies f o r Shortfalls in Cargo Preference A ct Compliance

The second question posed separately by DOE concerns the available remedies under the Cargo Preference Act for a calendar year shortfall in United
States-flag vessel shipments. We understand that the Maritime Administration
(MarAd), which is the component of DOT responsible for administering the
Cargo Preference Act, see 46 U.S.C. § § 1 1 14(b), 1122(d), took the position in
discussions and correspondence with DOE, prior to negotiation of the interagency agreement, that annual shortfalls in meeting the 50 percent United
States-flag ship share must be made up in succeeding years. DOT now also
asserts that in the interagency agreement DOE agreed, independently of its
undertaking to make up its 1981 Cargo Preference Act deficiency and to
transport at least 50 percent of foreign oil delivered to the SPR on United
States-flag tankers — both o f which are contingent to some degree on issuance
of our opinion here — that it would carry forward calendar year deficits or
surpluses in calculating Cargo Preference Act requirements for United Statesflag vessels in future years.
For its part, DOE asserts that it is not required, as a matter of law, to carry
deficiencies forward from one year to the next in order to reach the 50 percent
level, and that there had been, at least prior to 1980, a “longstanding” agreement between MarAd and DOE that Cargo Preference Act compliance would
be measured on a calendar year basis, without carrying forward either a surplus
or a deficiency from one year to the next. With respect to the effect of the
interagency agreement, DOE maintains that its obligation to carry forward
deficits and surpluses is contingent on the issuance of an opinion on the
question jointly referred to the Attorney General, and therefore ceases with the
issuance of that opinion.
The fundamental disagreement between DOE and DOT as to what they
agreed upon in the interagency agreement makes it impossible for us to provide
specific guidance to either agency with respect to remedying shortfalls in
Cargo Preference Act compliance.18 Obviously, the method of complying with
17 (. . . continued)
w heo the Secretary can make a determ ination that com pliance w ith the C argo Preference Act fo r those
p a rtic u la r cargoes w ould frustrate the D ep artm en t's ability to m aintain or increase the SPR fill rate to levels
m andated by C ongress. W e have some d o u b t that the w aiver authority in the ESA w as intended to provide a
post hoc rationalization fo r overall program m atic shortfalls in an a g en cy 's Cargo Preference Act compliance.
18 A t best, the interagency agreement is am biguous on this point. Subparagraph 1(D) of the agreem ent
recites in p art that “commencing w ith calendar year 1981, deficits from and surpluses over 50% in the
calculation o f the SP R ’s cargo preference obligation w ill be cum ulative, to be carried forward in calculating
the requirem ents for U nited States-flag vessels in future years." DOG m aintains that this obligation is subject
C ontinued
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the Act can be a proper matter for negotiation and agreement between MarAd,
which is charged with administering the Act, and a federal agency, such as
DOE, that ships cargoes subject to the Act. We would not disturb such an
agreement unless it were predicated on an incorrect reading of the applicable
law and regulations — a conclusion we could not draw with respect to either
interpretation advanced here.19 We are not the appropriate office within the
Executive Branch to resolve the questions of fact and policy that should have
been addressed by both agencies in the course of negotiation of the interagency
agreement, or that must be addressed now in order to resolve the outstanding
disagreement between those agencies. We suggest therefore that DOT and
DOE attempt to resolve that disagreement in further discussions between the
two agencies or, if need be, with the participation of other appropriate Executive Branch officials.
Ill
We have considered carefully the thorough presentations by both agencies
with respect to the application of the Cargo Preference Act to SPR shipments of
18 (. . . continued)
to the general condition in paragraph 1 that the obligations each agency undertakes last “until such tim e as the
A ttorney General may rule affirm atively” on the issue presented by both agencies for decision. A lthough the
structure o f the agreem ent appears to support D O E’s position that this general condition was intended to
apply to all obligations undertaken in subparagraph (A) through (D) o f the agreem ent, the language used in
subparagraph (D) suggests an independent obligation. In addition, if DOE is correct in its interpretation of
subparagraph (D), it appears that the subparagraph is largely redundant with subparagraphs (B) and (C),
which outline specific rem edies for D O E 's 1981 Cargo Preference Act shortfall.
19 We can provide some guidance to both agencies on the issue w hether an agency, as a m atter o f law, is
required to reach the SO percent United States-flag ship level established in the Cargo Preference Act. We
believe it is clear that the Act does not impose an absolute duty on federal agencies to ship 50 percent o f the
cargo of a particular program (or o f the agency) in United States-flag vessels, regardless o f the availability of
such vessels or o f unforeseen circum stances that might prevent an agency from reaching the 50 percent level.
An early version o f S. 3233 w ould have set 50 percent as a mandatory minimum com pliance level, by
requiring that “a t lea st 50 p er centum o f the gross tonnage . . which may be transported on ocean vessels
shall be transported on privately-ow ned United States-flag com m ercial vessels.” S. Rep. No. 1584, supra , at
2 (em phasis added). The bill w as subsequently am ended, however, to require only that agencies “take such
steps as may be necessary and practicable to assure that at least 50 per centum . . . ” Id. (em phasis added). In
discussing this am endm ent. Senator Butler, the sponsor o f the bill, specifically noted that the “unequivocal
provision for shipm ent o f at least 50 percent o f all aid or federally ow ned or financed cargoes was softened to
require only such steps as may be reasonable and practicable to assure shipm ent o f at least 50 percent in
American bottom s.” 100 Cong. Rec. 8228 (1954) (remarks o f Sen. Butler). M oreover, the Act by its terms
requires 50 percent shipm ent in U nited States-flag vessels only “to the extent such vessels are available at fair
and reasonable rates for U nited States-flag com m ercial vessels.” 46 U.S.C. § 1241(b).
T he language o f the statute, particularly when read in light o f its legislative history, therefore clearly
contem plates that agencies may not be able to meet the 50 percent level — i.e., if, despite the best efforts of
the agency, it could not arrange for 50 percent shipment o f its cargo on U nited States-flag vessels, or if United
States-flag vessels were not available for particular shipm ents at fair and reasonable rates for such vessels.
Therefore, we do not believe that, as a m atter o f law, a federal agency is required to m eet an absolute 50
percent m inimum in its shipm ents o f cargo subject to the C argo Preference Act.
If M ar A d 's position on D O E’s obligation to remedy C argo Preference Act deficits were predicated on the
legal assum ption that the Act requires DOE to reach a m inimum 50 percent United States-flag vessel share
for the SPR program , we believe it would have to be revised to reflect the legal conclusion we have ju st
outlined. However, w e do not understand that to be M arA d’s position, and therefore cannot provide additional guidance on the issue raised by DOE.
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Alaskan oil, and have concluded that the plain language of the Cargo Preference Act allows such shipments to be included in DOE’s calculation of its
Cargo Preference Act compliance for the SPR program. We understand that
our analysis of this issue will resolve much of the actual dispute between DOT
and DOE with respect to DOE’s Cargo Preference Act compliance obligations.
With respect to the two questions raised independently by DOE, however, we
cannot fully resolve the disagreement between DOT and DOE, because of the
continuing controversy between those agencies as to the intent and effect of
their interagency agreement.
Th
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The Secretary of Transportation’s Continued Authority
to Sell the Consolidated Rail Corporation Under the
Regional Rail Reorganization Act in Light of
INS v. Chadha, 462 U.S. 919 (1983)
The legislative veto provisions o f the Regional Rail Reorganization Act, 45 U.S.C. §§ 761(a)(3),
767(d), which purport to condition the Secretary of Transportation’s authority to sell Consolidated Rail Corporation (Conrail) as an entity or by sale o f assets, are unconstitutional under
the Supreme C ourt’s decision in INS v. Chadha, 462 U.S. 919 (1983). Nonetheless, the
Secretary of Transportation continues to have authority to sell Conrail, either as an entity or
by sale o f assets, because the unconstitutional veto provisions are severable from the rest o f
the statute.
The severability o f an unconstitutional provision from the remainder o f the statute is determined
by analyzing w hether Congress would have enacted the remainder of the statute had it
recognized that the questioned provisions were unconstitutional.
The presence o f a severability clause in the Regional Rail Reorganization Act creates a strong
presumption that Congress intended that any unconstitutional provisions be severable from
the rem ainder o f the statute. The legislative veto provisions are further presum ed severable
because the Secretary's sale authority remains “fully operative as a law ” w ithout the legislative veto provisions. The legislative history, taken as a whole, also suggests that Congress
would have wanted the Secretary of Transportation to exercise the sale authority even w ithout
the legislative vetoes, and thus provides insufficient evidence to rebut the presum ption o f
severability created by the severability clause and the otherwise “fully operative” statutory
scheme.
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This memorandum responds to your request for our view whether the Secretary of Transportation (Secretary) continues to have authority to sell the Consolidated Rail Corporation (Conrail) under the Regional Rail Reorganization
Act of 1973, as amended, 45 U.S.C. §§ 701 er seq. (3R Act), either as an entity,
see 45 U.S.C. § 761, or by sale of assets (“freight transfer agreements”), see 45
U.S.C. § 765, in light of the recent Supreme Court decision in INS v. Chadha,
462 U.S. 919 (1983). Because the Secretary’s authority to sell Conrail as an
entity is subject to a two-House veto provision, see 45 U.S.C. § 761(d)(3), that
is unconstitutional under United States Senate v. FTC, 463 U.S. 1216 (1983)
(summary affirmance), and the authority to sell Conrail by freight transfer
agreements is subject to a one-House veto that is unconstitutional under the
analysis set forth in Chadha, you have asked us to determine whether the
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Secretary’s underlying sale authority remains valid. You have also noted that,
in light of the Chadha decision, the leadership of the House Committee on
Energy and Commerce and its Subcommittee on Transportation has initiated
legislation that would replace both legislative veto provisions with the requirement that Congress affirmatively enact into law any sale plan arranged by the
Secretary. For the reasons set forth below, we conclude that the legislative veto
provisions are severable and that there is no constitutional impediment to the
Secretary’s continued authority to sell Conrail either as an entity or by sale of
assets.

I. Background
In 1981, Congress enacted the Northeast Rail Service Act of 1981, a subtitle
of Title XI of the Omnibus Budget Reconciliation Act of 1981. See Pub. L. No.
97-35, 95 Stat. 357, 643 (1981). Section 1142 of the subtitle amended the 3R
Act of 1973 by inserting a new Title IV that authorizes the Secretary to arrange
for the sale of the common stock of Conrail or to engage in freight transfer
agreements. Pursuant to the legislative scheme, the Secretary shall, as soon as
practicable, engage the services of an investment banking firm to arrange for
the sale of the interest of the United States in the common stock of Conrail. See
45 U.S.C. § 761(a)(1). The Secretary may submit a stock sale plan to Congress
if that plan ensures continued rail service, promotes competitive bidding for the
common stock, and maximizes the return to the United States on its investment.
See id. § 761(a)(2). A plan that meets these requirements is deemed approved
sixty days after its submission to Congress, unless both Houses pass a concurrent resolution disapproving the plan. See id. § 761(a)(3).
Congress also required the Board of Directors of the United States Railway
Association (USRA Board) to make a prospective determination on June 1,
1983 whether Conrail will be a profitable carrier. See id. § 763.1 If the USRA
Board determines that Conrail will be profitable, the Secretary is to continue
pursuit of the stock sale plan. If the USRA Board determines that Conrail will
not be a profitable carrier, the Secretary is authorized to initiate negotiations
for the transfer of Conrail’s properties and service responsibilities. See id.
§ 763(a)(3)(A), (B). Because the USRA Board found Conrail profitable on
June 1,1983, the Secretary is continuing to pursue the sale of Conrail as an entity.
Once Conrail meets the initial profitability test, the USRA Board is required
to make a historically based determination whether Conrail has been profitable
from June 1 to October 31, 1983. See id. § 763(b)(1). Again, if the USRA
Board finds that Conrail has been a profitable carrier, the Secretary must
continue to pursue the sale of Conrail as an entity at least until June 1, 1984. If
the USRA Board finds that Conrail has not been a profitable carrier, the
Secretary is authorized to negotiate freight transfer agreements to sell Conrail
1 The U nited States R ailw ay A ssociation (USRA) is a nonprofit association authorized to m onitor the
financial perform ance o f C onrail and to review w hether certain goals, such as the creation through reorganization o f a fin an cially self- sustaining reg io n al rail system , are met. See 45 U.S.C. §§ 711-719.
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in pieces. See id. § 763(b)(3)(A), (B). After June 1, 1984, the Secretary may
notify the USRA Board that she is unable to sell Conrail as an entity, and if the
USRA Board approves the Secretary’s determination then the employees have
90 days within which to submit a stock purchase plan. Thereafter, if no
employee stock purchase plan is approved, the Secretary is authorized to
negotiate for the transfer of Conrail in pieces. If the USRA Board does not
concur in the Secretary’s June 1, 1984, determination, however, the procedure
for continuing to sell Conrail as an entity and, if unsuccessful, seeking approval
for authority to negotiate freight transfer agreements is repeated every ninety
days. See id. § 764; 127 Cong. Rec. 19505 (1981) (Explanatory Statement of
Conferees on Title XI of Omnibus Budget Reconciliation Bill as provided for
in the House Conference Report).
The Secretary’s authority to negotiate for the transfer of Conrail’s rail
properties and service responsibilities, once triggered by the requisite prior
conditions, see 45 U.S.C. § 765(a), is carefully circumscribed by congressionally defined goals and provisions for consultation and review. The Secretary
must consult, among others, railroads, employee representatives, State and
local government officials, shippers, consumer representatives, and potential
purchasers. See id. § 765(b), (d). The Secretary must ensure that no less than 75
percent of Conrail’s rail service operations are maintained under the aggregate
of the freight transfer agreements and that the agreements provide for the long
term viability of the acquiring private sector railroads and the enhancement of
competition. See id. § 766. After preliminary approval of the freight transfer
agreements the Secretary shall request public comment for at least thirty days;
the Attorney General must then advise the Secretary within ten days whether
the agreements are inconsistent with the antitrust laws, and the Interstate
Commerce Commission (ICC) during the same time period must advise the
Secretary of the effect of the agreements on the adequacy of public transportation and railroad competition. See id. § 767(a), (b). Finally, after any modifications in light of the above described comments and advice, the Secretary may
grant final approval to the freight transfer agreements subject to a one-House
resolution of disapproval within sixty days of transmittal of the freight transfer
agreements to Congress. See id. § 767(d).
II. Severability
Whether the Secretary continues to have authority to sell Conrail as an entity
under 45 U.S.C. § 761 in the absence of the two-House veto provision in
§ 761(a)(3) depends on whether that provision of § 761(a)(3) is severable from
the remainder of § 761. Similarly, whether the Secretary has authority to
approve freight transfer agreements for the sale of Conrail’s rail properties
under 45 U.S.C. §§ 765-767 depends on whether the disapproval provision in
§ 767(d) is severable from the rest of these statutory provisions. Determining
the severability of an unconstitutional provision from the remainder of a statute
requires an “elusive inquiry” into legislative intent: whether Congress would
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have enacted the remainder o f the statute had it recognized that the questioned
provisions were unconstitutional and therefore could not have properly been
included in the statute. See United States v. Jackson, 390 U.S. 570 (1968);
D orchy v. Kansas, 264 U.S. 286, 290 (1924); Consumer Energy Council o f
A m erica v. FERC, 673 F.2d 425, 442 (D.C. Cir. 1982), a f f d mem. sub nom.
P rocess G as Consumers Group v. Consumer Energy Council, 463 U.S. 1216
(1983). The invalid portions are to be severed “unless it is evident that the
Legislature would not have enacted those provisions which are within its
power, independently of that which is not.” INS v. Chadha, 462 U.S. at 931-32
(quoting Buckley v. Valeo, 424 U.S. 1, 108 (1976)). In the present case, we
must attempt to determine which of two basic options Congress would have
chosen. Congress could have decided to authorize the Secretary to sell Conrail,
either as an entity or by sale of assets, absent the opportunity for a legislative
veto; alternatively, Congress could have refused to authorize the Secretary to
sell Conrail in the absence of a provision for legislative review.
In INS v. Chadha, the Court analyzed the severability question by discerning
certain statutory characteristics that create a presumption of severability and by
examining the legislative history to determine whether it was sufficient to rebut
those presumptions. First, the presence of a severability clause “plainly authorized” the presumption that Congress intended that any unconstitutional provision be severable from the remainder of the statute. See 462 U.S. at 932. In the
present instance, there is a severability clause, which was contained in the
original legislation, the 3R Act of 1973. See 45 U.S.C. § 701 note.2 This clause,
which is virtually identical to the severability provision at issue in Chadha,
provides that: “If any provision of this Ac t . . . or the application thereof to any
person or circumstances is held invalid, the remainder of this Act and the
application of such provision to other persons or circumstances shall not be
affected thereby.” Although the Omnibus Budget Reconciliation Act of 1981,
which enacted the relevant provisions governing the sale of Conrail, does not
contain a severability provision, it is significant that the 1981 statute specifically provides that the Conrail sale provisions amend the 3R Act of 1973. See
Pub. L. No. 97-35, § 1142,95 Stat. 654 (1981) (“The Regional Rail Reorganization Act of 1973 is amended by inserting immediately after Title III the
following new title: ‘Title IV Transfer of Freight Service’”). Because Congress
was clearly aware that the 1981 amendments were to become a part of the 3R
Act of 1973, we must presume that Congress understood that the original
severability clause was fully applicable to the more recent statutory additions.
Cf. A lb e m a z v. U nited States, 450 U.S. 333, 342 (1981) (Congress presumed to
be aware of existing law and to legislate with it in mind). We therefore
conclude, as the Supreme Court did in Chadha, that the language of the
2 W e d eem it irrelevant for purposes o f an aly sis that the severability provision currently is set forth in a note
rather than in an independent provision in the U nited States C ode. The legislation, as originally enacted,
contain ed an independent “Separability Provision.” See Pub. L. No. 93-2 3 6 , § 6 0 4 ,8 7 Stat. 1023 (1974) The
subsequent decision to classify the statutory provision as a note was m ade by the Law Revision Counsel o f the
H ouse o f R epresentatives, as authorized by 2 U.S.C. § 285b, and not by Congress itself as a legislative act.
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severability clause “is unambiguous and gives rise to a presumption that
Congress did not intend the validity of the Act as a whole, or any part of the
Act, to depend upon whether the veto clause . . . was invalid.” 462 U.S. at 932.
The Supreme Court in Chadha also determined that “a provision is further
presumed severable if what remains after severance ‘is fully operative as a
law.’” 462 U.S. at 934 (quoting ChamplinRefining Co. v. Corporation Com m ’n,
286 U.S. at 234). Similar to the legal situation under the statutory scheme
remaining after severance in Chadha, the Secretary’s sale authority under
§ 761 and §§ 765-767 is fully operative and remains a workable administrative
machinery without the legislative veto provisions in § 761(a)(3) and § 761(d).
The Secretary’s authority to sell Conrail as an entity under § 761 remains,
independent of the two-House veto provision, and that authority is channeled
by the congressionally defined goals of ensuring continued service and of
maximizing the return of the United States on its investment. See 45 U.S.C.
§ 761(a)(2). The Secretary’s authority to sell Conrail as an entity also continues
to be subject to the profitability determinations of the USRA Board: under
certain conditions the Secretary must attempt sale as an entity and has no
discretion to negotiate for transfers of assets. Moreover, Congress’ oversight of
the exercise of this delegated authority is preserved, because pursuant to
§ 761(a)(2) the Secretary is to submit to Congress any plan for the sale of
Conrail’s common stock.3 And as Chadha suggests, although the legislative
veto provision in § 761(a)(3) is invalid, Congress would presumably retain the
power, during the time allotted in § 761(a)(3), to enact a law, in accordance
with the requirements of bicameralism and presentment set forth in Article I of
the Constitution, forbidding the submitted sale plan. See 462 U.S. at 971-72 n.8.
Likewise, the Secretary’s authority to negotiate freight transfer agreements
under § 765, subject to the congressional goals set forth in § 766(a), remains
fully operative. Independent of the one-House veto provision in § 767(d), the
administrative process adopted by Congress — comprising USRA Board approval of the Secretary’s determination of inability to sell Conrail as an entity,
negotiations and conferences between the Secretary and parties interested in
developing freight transfer agreements, public comment, and the advice of the
Attorney General and the ICC on the transfer agreements — remains otherwise
intact. Congressional oversight is ensured because § 765(f) requires the Secretary to submit reports to Congress every six months on her activities in
negotiating freight transfer agreements.4 And, as noted above, Congress presumably retains the power to reject, albeit by plenary legislation, the freight
transfer agreements within the 60-day time period for legislative review established by the statute. Unquestionably, both §§ 761 and 767 survive as workable
3 Although § 761(a)(2) is phrased in terms o f “the Secretary may subm it,” it is unclear what range o f
discretion is thereby granted the Secretary. Presum ably, the Secretary w ould not have to subm it clearly
unviable o r uneconom ical proposals that fail to m eet the congressional goals of continued service and
m aximum return to the U nited States on its investment.
4 Section 765(f) fu rth er requires concurrent notification o f C ongress and the USRA B oard w henever the
Secretary finds that she is unable to sell Conrail as an entity.
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administrative mechanisms. Accordingly, we conclude that the second indicator relied on in Chadha, that a court may presume a provision severable if what
remains after severance is fully operative as law, is fulfilled in the present instance.5
III. Legislative History
Because the statutory mechanism in §§ 761-767 is operable absent the
legislative review provisions in § 761(a)(3) and § 767(d), and because the
statute contains a severability clause, the Secretary is presumed to have authority under §§761 and 765-767 to sell Conrail as an entity or by sale of assets
unless the legislative history rebuts the presumption that Congress would have
wished the Secretary to exercise this authority without the opportunity for
congressional veto. Although nothing in the legislative history definitively
indicates what Congress would have done had it known it could not rely on the
legislative veto provisions, we believe that the legislative history, taken as a
whole, suggests that Congress would have wanted the Secretary to exercise the
sale authority even without the legislative vetoes. More significantly, similar to
the situation in Chadha, the legislative history is not sufficient to rebut the
presumption of severability because there is no compelling evidence that
Congress would have refused to grant the sale authority to the Secretary. See
462 U.S. at 932.
Prior to the Omnibus Budget Reconciliation Act, legislation was introduced
in both the House and Senate to improve rail service in the Northeast, to
restructure and render profitable Conrail’s operations, and to provide for the
sale of Conrail to the private sector. See S. Rep. No. 101, 97th Cong., 1st Sess.
(1981) (S. 1100, providing for transfer of Conrail by sale of assets to private
sector railroads); H.R. Rep. No. 153, 97th Cong., 1st Sess. (1981) (H.R. 3559,
providing for sale of common stock of Conrail if profitable and sale of assets if
not profitable). H.R. 3559 and the report thereon were incorporated in the
House Report on the Omnibus Budget Reconciliation Act of 1981. See H.R.
Rep. No. 158, Vol. II, 97th Cong., 2d Sess.~438 (1981). S. 1100, to the extent it
is reflected in the Senate amendments to the House Report, was considerably
altered during consideration of the Omnibus Budget Reconciliation bill, largely
to express congressional intent “that to the extent practicable, the Secretary
shall make every effort to transfer Conrail as a single entity.” S. Rep. No. 139,
97th Cong., 2d Sess. 328 (1981). At all stages, however, the legislative history
reveals a strong, indeed urgent, congressional intent to achieve fundamental
changes in the efficiency and cost structure of Conrail and, most importantly,
to provide for the orderly sale o f Conrail either as an entity, if feasible, or by
5 In treating the operability o f a statute a fte r excision o f an unconstitutional provision from it as creating a
“presum ption" o f severability, the Court in Chadha w ent beyond its decision in Champlin, 286 U.S. 210
(1932), in w hich a “presum ption” was c re ated only by the existence o f a severability clause in the statute
before it. In B uckley v. Valeo, 424 U.S. 1, 1 0 8 -0 9 (1976), the Supreme C ourt dealt w ith a statute that did not
contain a sev erab ility clause and found an unconstitutional provision in that statute to be severable by relying
on the fact th at the statutory scheme w as fully functional; the C ourt did not, however, use the word
“presu m p tio n ” in Buckley.
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sale of assets. See S. Rep. No. 101,97th Cong., 1st Sess. 2-3 (1981); H.R. Rep.
No. 153, 97th Cong., 1st Sess. 205 (1981). Congress made clear that “the
purpose of the legislation is to remove the federal government from the rail
freight business.” Id. at 2. If the legislative veto is regarded as inseverable,
however, the Secretary’s authority to sell Conrail is invalid and the major
objective of the legislation would be frustrated. Given the choice between
continuing the Secretary’s authority to sell Conrail or denying the Secretary
authority to undertake any sale plans, it is probable that Congress would have
opted for continuation of the existing method for eliminating federal involvement with rail freight service.
More important, nothing in the legislative history indicates that Congress
would not have delegated the sale authority to the Secretary but for the
existence of the invalid legislative veto device. The House bill delegated
“broad authority,” 127 Cong. Rec. 19503 (1981), “much latitude,” H.R. Rep.
No. 153, 97th Cong., 1st Sess. 8 (1981), to the Secretary to sell the common
stock of Conrail and to transfer Conrail assets, without linking that broad
authority to the existence of the legislative vetoes.6 Indeed, the Secretary’s
authority to sell the common stock of Conrail was not subject to any congressional review. See id. at 61. Although the House bill qualified the Secretary’s
authority to sell Conrail by sale of assets with a provision for a one-House veto
within 90 days of submission of the transfer plan, neither the House Report nor
the additional comments on the House bill in the House Conference Report in
any way indicate that such authority was granted only in light of the veto
provision. To the contrary, the Reports simply describe the working of the
congressional review provision, but fail to mention, much less emphasize, the
significance of the legislative veto device. See Consumer Energy Council v.
FERC, 673 F.2d at 442 (severability argument aided insofar as Conference
Report fails to stress importance of legislative veto provision).
The Senate Amendment set forth more elaborate procedures for public
comment and notification of Congress with respect to freight transfer agreements. Congress had 120 days within which to disapprove the transfer agreements by concurrent resolution. In addition, the ICC and the Attorney General
were to report to Congress on the aggregate of transfer agreements negotiated
by the Secretary “to provide assistance to Congress in its deliberations.” S.
Rep. No. 139, 97th Cong., 1st Sess. 330 (1981). Although these provisions
suggest that Congress intended to retain the ability to engage in a meaningful
review of the transfer agreements, the Senate Committee Report did not regard
the Secretary’s sale authority as inextricably bound to this invalid legislative
review provision. Moreover, the period for congressional review was reduced
to 60 days in the Conference substitute. See 127 Cong. Rec. 19505 (1981). In
addition, although the final House Conference Report summarily describes the
6 As explained in the House Conference Report, the provisions o f the subtitle of the Omnibus Budget
Reconciliation A ct that involve C onrail, as they appear in the conference substitute, and the corresponding
provisions o f the H ouse bill and Senate amendment, are discussed in an explanatory statem ent printed in the
Congressional R ecord. See H.R. Conf. Rep. No. 2 0 8 ,97th Cong., 1st Sess. 368-69 (1981).
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shortened 60-day period for congressional review of asset sales, it fails altogether to mention the provision for congressional review of a stock sale. See id.
This lack of emphasis on the importance of the legislative veto provisions
indicates that Congress did not regard the provisions as essential to, or
inseverable from, the statutory scheme for the sale of Conrail. See Consumer
Energy Council v. FERC, 673 F.2d at 442.
Finally, we note that the leadership of the House Committee on Energy and
Commerce and of the Subcommittee on Transportation has initiated legislation
to replace the legislative veto provisions in §§ 761(a)(3) and 767(d) with a
requirement that any sale plan be enacted into law in conformity with the
Article I procedures governing the exercise of legislative authority. You have
also informed us that the informal view of some Committee staff members is
that the Secretary’s authority to arrange for the sale of Conrail is invalid
because the unconstitutional vetoes in §§ 761(a)(3) and 767(d) are inseverable
from the remaining statutory sale authority. As a general matter, “postenactment
developments cannot be accorded ‘the weight of contemporary legislative
history.’” N orth Haven Bd. o f Education v. Bell, 456 U.S. 512,535 (1982). And
the normal hesitancy of the courts to attach much weight to comments made
after the passage of legislation, see County o f Washington v. Gunther, 452 U.S.
161, 176 n.16 (1981), is necessarily reinforced when those comments are the
informal views of staff members. Similarly, we do not accord such informal
postenactment comments any weight in our assessment of what the 97th
Congress would have intended in the absence of the legislative review provisions. See id. It is significant, however, that the Secretary’s basic authority to
arrange for the sale of Conrail stock or to negotiate for transfers of its assets
would be preserved under the proposed amendment. To the extent the proposed
amendment indicates anything about Congress’ choice between refusing to
grant the Secretary any authority to engage in the sale of Conrail or authorizing
the Secretary to continue to pursue the effort to remove the federal government
from subsidizing and running rail freight service, it is supportive of our conclusion that Congress would have desired that the Secretary retain the authority to
sell Conrail.
IV. Comclnisnoini

In sum, the legislative history provides insufficient evidence to rebut the
presumption of severability created by the presence of a severability clause and
the existence, after severance, o f a “fully operative” law and workable administrative machinery. We therefore conclude that although the two-House disapproval mechanism contained in § 761(a)(3) and the one-House disapproval
device set forth in § 767(d) are unconstitutional, the Secretary retains authority
under the remaining provisions in §§ 761-767 to sell Conrail as an entity or by
sale of assets. The Secretary is still required, under § 761(a)(2), to submit to
Congress, 60 days prior to its effective date, a plan for the sale of the United
States’s stock interest in Conrail; we would also, under the reasoning in
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Chadha, read the remaining, valid portion of § 767(d) to require the Secretary
to transmit copies of any freight transfer agreements to Congress within ten
days of their approval. Congress would then have the opportunity to overrule
the Secretary’s actions, but only by legislative action that conforms with the
bicameralism and presentment to the President requirements of Article I, § 7,
els. 2 & 3 of the Constitution.
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S. 421, A Bill to Require the Comptroller General
to Ascertain Increases in the Cost of
Major Acquisition Programs of Civilian Agencies and
to Limit the Expenditure of
Federal Funds to Carry Out Those Programs
Proposed legislation, if construed to give the Com ptroller General, a legislative officer, discretionary authority to review Executive Branch acquisition programs and to cut off funds to
those program s, w ould violate the constitutional principle o f the separation of powers.

September 23, 1983
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This responds to your request for the comments of this Office on S. 421,
which establishes a procedure for reporting cost overruns on major civil acquisition programs and requires a cutoff of government funding whenever an overrun exceeds 25 percent of the initial cost estimate. Section 2(a) of the bill states:
The Comptroller General shall be responsible for ascertaining
increases in the cost of each major civil acquisition program and
compiling statistics on such increases. Such statistics shall be
compiled from data submitted to the Comptroller General under
section 3 and from data collected by the Comptroller General in
the process of carrying out audits and reviews authorized by law.
Section 3 of the bill authorizes the Comptroller General to require submission
of reports on major civil acquisition programs carried out by various government agencies.1The reports to the Comptroller General must include a description of the acquisition program, the initial cost estimate for the program,
estimated total cost of the program as of the date of the report, the total amount
of funds authorized, appropriated, and obligated, the estimated date of completion, reasons for any delay in completion, changes in the quantity or size of the
acquisition program, the reasons for any actual or projected increase in the total
1 The term “m ajor c iv il acquisition p ro g ram ” is defined by the bill as any construction, acquisition or
procurem ent program (not involving the D epartm ent o f D efense) that is financed entirely with federal funds
and is estim ated to require an eventual to ta l expenditure exceeding $50,000,000.
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cost by more than 25 percent over the initial cost estimate, and actions proposed to control subsequent increases in costs. Section 4 requires that when the
Comptroller General determines that the actual or estimated cost of a program
exceeds the initial cost estimate by 25 percent or more, the Comptroller
General shall transmit notice of this determination to the head of the agency
involved and to Congress. No funds may be obligated or expended on the
program after the date on which the agency receives such notice unless Congress passes a law that provides for authority to obligate and expend funds.
In our view, this procedure, as currently described by the bill, raises significant constitutional questions. In particular, the bill would be a serious breach of
the separation of powers if construed to give the Comptroller General discretionary authority to review Executive Branch programs and, based upon his
own independent determination, cut off funds to those programs. The President
has sole constitutional responsibility for executing the laws adopted by Congress. Article II of the Constitution states in part that “the Executive Power
shall be vested” in the President and that the President “shall take Care that the
Laws be faithfully executed.” By virtue of these provisions, all executive
functions must be placed within the Executive Branch under the control and
direction of the President. H um phrey’s Executor v. United States, 295 U.S. 602
(1935); M yers v. United States, 272 U.S. 52 (1926). Congress may not vest
itself or its appointees with executive powers. Buckley v. Valeo, 424 U.S. 1 (1976).
This fundamental principle of constitutional law would be breached if the
Comptroller General were granted executive authority. The Comptroller General is not an Executive Branch official subject to Presidential control; rather,
the Comptroller General acts as an advisory arm of Congress. The General
Accounting Office is by statute made “independent of the executive departments,” 31 U.S.C. § 702(a), and Congress has proclaimed that the Comptroller
General and the GAO are “part of the legislative branch of the Government.”
Reorganization Act of 1949,63 Stat. 205; Reorganization Act of 1945,59 Stat.
616; see also United States Government Manual 1982/83, at 40; Corwin,
Tenure o f Office and the Removal Power, 27 Colum. L. Rev. 354, 396 (1927).
Therefore, under the above principles, Congress may vest the Comptroller
General with authority to assist it in its lawmaking responsibilities, but it may
not grant to the Comptroller General executive authority which is not subject to
the control of the President. The Department of Justice has previously taken the
position before Congress that “as a general principle of constitutional law the
Congress may not vest in its agent, the Comptroller General, the Executive
function of enforcing the law.” Hearings before a Subcomm. o f the House
Comm, on Government O perations on H.R. 12171, 95th Cong., 2d Sess. 72
(1978) (testimony of Lawrence A. Hammond, Deputy Assistant Attorney
General, Office of Legal Counsel).
Vesting independent authority in the Comptroller General to require a cutoff
of federal funding for acquisition programs would clearly constitute an attempt
to lodge executive authority in an arm of Congress. Reviewing the progress of
Executive Branch programs, making a judgment based upon standards estab163

lished by Congress, and taking an action that purports to have binding legal
effect on whether those programs may continue is unquestionably an exercise
of executive authority. It would involve the Comptroller General deeply in the
administration of the Executive Branch and give him substantial authority over
the execution of the law. Therefore, such a procedure would breach the constitutionally required separation of powers. In short, Congress can no more vest
this authority in the Comptroller General than Congress could vest it in its own
committees. See 41 Op. Att’y Gen. 230 (1955); 37 Op. Att’y Gen. 56 (1933);
cf. INS v. Chadha, 462 U.S. 919 (1983).*
This does not mean, of course, that Congress may not by law regulate
procurement by the Executive Branch. For example, Congress certainly could
require that an agency cease spending on an acquisition program if the agency
determined that expenditures would exceed the initial estimate by 25 percent.
The problem in this case is not the particular requirement that Congress wishes
to impose, but rather the mechanism for enforcing that requirement. The
requirement is within Congress’ power to impose, but its execution must
remain within the Executive Branch under the control of the President.
Therefore, if the statute were adopted as now drafted this Office would
construe the statute, in order to be consistent with the Constitution, as giving
the Comptroller General only a ministerial role in transmitting to Congress
determinations made by executive agencies. Thus, funding could be cut off
only if an executive agency determined in its report that expenditures would
exceed the initial estimate by 25 percent or more. The Comptroller General
would have no independent authority to make such a binding determination and
would simply be required to transmit the agency’s report to Congress.
However, if Congress wishes to proceed with this legislation, we urge that it
be amended to make it clear that the Comptroller General’s role is purely
ministerial and that the determinative reports will be made by the executive
agencies involved. In particular, § 2 of the bill should be deleted and the bill
should explicitly describe the timing and content of the reports required to be
filed by the executive agencies. This Office objects to the bill unless it is
amended to make this point clear.
La
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D eputy Assistant Attorney General
Office o f Legal Counsel

* N O TE: Sub seq u en t to the issuance o f this O ffice o f Legal C ounsel opinion, the Suprem e Court
determ ined in Bowsher v. Synar, 478 U .S . 714, 732-33 (1986), that the C om ptroller General is an agent o f
C ongress, an d therefore cannot be vested with functions that “plainly entaii[] execution o f the law in
constitu tio n al term s.’*
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Historical Use of Assistant Attorneys General
The Attorney General may reassign Assistant Attorneys General from one unit to another within
the Department of Justice. This has been done on at least ten occasions and does not require
that the Assistant Attorney General be reconfirmed by the Senate.

October 27, 1983
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This responds to your request'for information on whether the Attorney
General may reassign Assistant Attorneys General (Assistants) from one unit
to another without resubmitting their names to Congress, and whether the
Attorney General has ever done so. We believe that the Attorney General is
authorized to make such shifts as internal Department transfers because, except
for the Assistant for Administration, 28 U.S.C. § 507, the Assistants are not
limited to any statutory functions. 28 U.S.C. § 506.1 See also id. §§ 509, 510.
We have identified at least ten occasions on which an Attorney General has
made such transfers. In one other instance, discussed below, political considerations persuaded the Attorney General to make the shift by having the Assistant
resign from his first position and be nominated and confirmed again as an
Assistant for the second position.
I. Historical Examples
The R egister o f the United States D epartm ent o f Justice and the Federal
Courts (1983) does not list Assistants by division until 1925, shortly after
appointment by division apparently began. Id. at 140. By comparing names of

Assistants heading the divisions since then, we have identified the following
individuals who served consecutively as the head of two different units in the
Department and who were transferred to their second position without a new
confirmation hearing.
1.
Robert H. Jackson: Mr. Jackson became head of the Tax Division in
March 1936. In January 1937 he was designated head of the Antitrust Division
to fill a vacancy caused by a resignation.2
1Section S06 states that “ [t]he President shall appoint, by and with the advice and consent o f the Senate, ten
A ssistant A ttorneys G eneral, w ho shall assist the Attorney G eneral in the perform ance o f his duties.” P rior to
1950, this language was codified at 5 U.S.C, § 295.
2 N.Y. Tim es, Jan. 19, 1937, at 7, col. 7.
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2. la m es W. M orris: Mr. Morris was appointed to head the Claims (now
Civil) Division in November 1935. In January 1937, he was transferred to the
Tax Division to fill the vacancy left by Mr. Jackson’s transfer, described
above.3
3. Tom C. Clark/Wendell Berge: Mr. Clark was placed in charge of the
Antitrust Division in early 1943, and Mr. Berge was placed in charge of the
Criminal Division in 1941. As part of a Department reorganization aimed at
increasing efficiency in response to the demands of World War II, the Attorney
General had Mr. Clark and Mr. Berge exchange positions in August 1943.4
4. D a vid L. Bazelon: Mr. Bazelon was the Assistant in charge of the Land and
Natural Resources Division from 1946 until he was transferred in the Spring of
1947 to head the newly created Office of Alien Property.5
5. John F. Sonnett: Mr. Sonnett served as Assistant in charge of the Claims
Division from 1945 until May 1947, when Attorney General Clark shifted him
to the Antitrust Division to fill a vacancy caused by the resignation of Wendell
Berge.6
6. Theron Lam ar Caudle: Mr. Caudle headed the Criminal Division from
1945 until July 1947, when he was moved to the Tax Division.7
7. Jam es M. M clnem ey: As the result of a Department-wide reshuffling in
the early 1950s, Mr. Mclnemey was transferred from the Criminal Division to
the Land and Natural Resources Division in August 1952.8
8. M alcolm R. Wilkey: Mr. Wilkey headed the Office of Legal Counsel for a
year until he was shifted in 1959 by Attorney General Rogers to the Criminal
Division. Att’y Gen. Order No. 177-59 (Mar. 2 6 ,1959).9
9. Edwin L. Weisl, Jr.: Mr. Weisl was moved by Attorney General Clark in
1967 from the Land and Natural Resources Division to the Civil Division.
Att’y Gen. Order No. 384-67 (Oct. 9, 1967).10
There was one transfer that deviated from this pattern. After passage of the
Civil Rights Act of 1957, Attorney General Rogers chose W. Wilson White,
then Assistant Attorney General for this Office, to head the newly created Civil
Rights Division.11 One reported reason for the choice of Mr. White was to
avoid debate in Congress over the new division by eliminating the need for a
confirmation hearing.12 However, unfavorable reaction from Congress, which
wanted to scrutinize the first head of the Civil Rights Division, persuaded the
3 Id.
4 N .Y . T im es, A ug. 29, 1943, at 27, col. 1.
5N .Y . Tim es, Apr. 25, 1947, at 18, col. 7. Prior to that, there had been an O ffice of A lien Property headed
by a directo r and a separate alien property litigation unit. Id. See also Register, supra, at 13 (41st ed. 1947).
6 N .Y . Tim es, M ay 2, 1947, at 28, col. 2. See also Register, supra, at 3 (41st ed. 1947).
7 See Register, supra , a t 4 (41st ed. 1947); H.R. Rep. No. 1079, 83rd C ong., 1st Sess. 90, 91, 95 (1953).
8 N .Y . T im es, Aug. 9, 1952, at 1, col. 6; id., Aug. 6, 1952, at 12, col. 6.
9 N .Y . Tim es, M ar. 24, 1959, at 27, col. 2. The Times noted that “ [t]he m ove to the Crim inal Division does
not require S enate co n firm atio n .”
10N.Y . T im es, O ct. 1, 1967, at l.c o l. 2.
" S e e A tt’y G en. O rder No. 155-57 (D ec. 9, 1957).
12 N.Y. T im es, Nov. 22, 1957, at 1, col. 2 (“The expected struggle over confirm ation, with all its likely
personal attacks, w ould doubtless have discouraged any ju d g es o r leading lawyers in private practice from
accepting the civil rights position.”).
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Attorney General and the White House to change their plans. Mr. White
resigned his position with this Office, received a recess appointment as Assistant Attorney General for the Civil Rights Division, and was nominated for the
permanent position. After a six-month delay, the Senate confirmed him.
II. Prior Memoranda
This Office has written at least three times with reference to the fungibility
of Assistants. In 1953 we responded to inquiries from the Deputy Attorney
General by stating flatly that “[t]he several Assistant Attorneys General are not
required to be assigned to any particular divisions.” Memorandum for Russell
L. Malone, Jr., Deputy Attorney General from Ellis Lyons, Acting Assistant
Attorney General, Executive Adjudications Division (Jan. 15, 1953). In 1957,
we examined the issue again in a memorandum prepared for use by the
Attorney General. Noting the lack of any statutory requirement that any Assistant perform specific duties and the statutory vesting of all functions of the
Department, with limited exceptions, in the Attorney General, 28 U.S.C. § 509,
we concluded that there were no statutory limits on the duties of any Assistant
Attorney General. Memorandum on Statutory Specification of Duties of Assistant Attorneys General (Feb. 18, 1957). Finally, earlier this year we wrote an
opinion explaining why there were no constraints on the use of the tenth
Assistant slot created by Pub. L. No. 95-598, § 218, 92 Stat. 2549, 2662
(1978). We concluded that, “[a]s with the other nine Assistant Attorney General slots we believe that the Attorney General may exercise unfettered discretion in deciding how this new Assistant Attorney General can best assist him.”
Memorandum for Edward C. Schmults, Deputy Attorney General from Ralph
W. Tarr, Deputy Assistant Attorney General, Office of Legal Counsel (Feb. 8,
1983).
Conclusion
The Attorney General is authorized under 28 U.S.C. § 506 to have ten
Assistants. He may assign them any duties he chooses, 28 U.S.C. §§ 509, 510,
including the supervision of a division other than that for which they were
nominated and confirmed. This has in fact that been done at least ten times and
there is no reason to believe it cannot be done in the future.
Th
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Church Sanctuary for Illegal Aliens
The historical tradition o f providing church sanctuary for crim inal offenses was abolished by
statute in England in 1623 and th u s did not enter the United States as part of the common law.
Providing church sanctuary to illegal aliens probably violates 8 U.S.C. § 1324(a)(3), which
forbids the harboring o f illegal aliens.
C ourts are unlikely to recognize church sanctuary as legally justified under the Free Exercise
Clause o f the First Amendment, because disagreem ent with the governm ent’s treatment of
aliens is not a religious belief th at is burdened by enforcem ent of the immigration laws, and
the governm ent has a compelling countervailing interest in uniform law enforcement.
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We have discussed briefly at various times the legal issues raised by churches
offering sanctuary to illegal aliens, recently those from El Salvador.1 We have
undertaken to provide you with a preliminary and very general analysis of
those issues. In doing so, we have examined whether there is any law which
makes it illegal to provide sanctuary and have concluded that the practice
probably violates 8 U.S.C. § 1324(a)(3). We have also examined whether a
charge of violating 8 U.S.C. § 1324(a)(3) could be defeated by the defense that
sanctuary should be recognized at common law or should be protected by the
First Amendment. We do not believe that a court would recognize either of
these defenses.
I. Historical Background
The practice of providing asylum in a church or other sacred place has roots
in ancient history,2 although Christian churches were not recognized by Roman
law as places of sanctuary until the 4th century.3 Ecclesiastical sanctuary
spread with the growth of the church but the exact nature of the privilege varied
from country to country.4 The English common law permitted an accused felon
1 See W ash. Post, O ct. 1 1, 1983, at B l , col. 2; N.Y. Tim es, Sept. 21, 1983, at A18, col. 1; Tim e, Apr. 25,
1983, a t 118; N.Y. T im es, Apr. 8, 1983, at A l, col. 1.
2 See generally 24 Encyclopedia Americana 218 (1983); 19 Encyclopaedia Britannica 99 2 -9 3 (1971); 13
Encyclopaedia o f the Social Sciences 5 3 4 (1935). See also Deuteronomy 4:41,4:42.
3 Encyclopaedia Britannica, supra n o te 2, at 993.
4 Encyclopedia o f the Social Sciences, supra note 2, at 535-36.

168

to seek sanctuary in a church where he could choose either to submit to trial or
to confess and leave the country.5
The general demise of government recognition of church sanctuary took
many years and is usually seen as the result of the growth of strong central
governments and the development of effective national systems of justice.6 In
England, efforts to curtail abuses of church sanctuary or to eradicate sanctuary
altogether achieved their first major success during the Reformation when
many of the recognized sanctuaries were abolished and replaced by a limited
number of cities of refuge.7 Sanctuary for criminals in England was finally
abolished in 1623.8
We have found no evidence that the colonists revived church sanctuary in
America.9 A search of both federal and state case law has revealed no case
recognizing church sanctuary as a legitimate barrier to law enforcement. It is
true that American churches have been used at times as symbolic sanctuaries.
During the Vietnam War, for example, some churches offered “sanctuary” to
young men who did not want to serve in the Armed Forces. See Bridges v.
Davis, 443 F.2d 970 (9th Cir. 1971), cert, denied, 405 U.S. 919 (1972); United
States v. Beyer, 426 F.2d 773 (2d Cir. 1970). In both of the cited cases federal
officers eventually entered the churches and arrested individuals.10 Thus, as
with the protection presently being offered by churches to illegal aliens, the
continued existence of the “sanctuary” depended entirely upon the authorities’
desire to avoid a confrontation.
II. Legality of Sanctuary
The housing of illegal aliens by churches would appear to be a violation of 8
U.S.C. § 1324(a)(3), which forbids the harboring of illegal aliens.11 Although
the churches alert the INS that they are offering the aliens shelter, the most
recent case law rejects the notion that harboring must involve actually hiding
the alien or otherwise “clandestine” activity. United States v. Acosta D e Evans,
531 F.2d 428,430 (9th Cir. 1981). Instead, harboring has been held to include
5 W. Blackstone, 4 Commentaries on the Laws o f England 3 32-33 (1765).
6 T. Plucknett, A Concise History o f the Common Law 382 (2d ed. 1936); Encyclopaedia o f the Social
Sciences, supra note 2, at 53 6 -3 7 (1935).
7 Encyclopaedia Britannica, supra note 2, at 993.
8 An Act for C ontinuing and Reviving o f Divers Statutes, and Repeal of D ivers O thers, 1623, 21 Jac. 298,
303, ch. 28, § 7. See also B lackstone, supra note 5, at 333. Sanctuaries from civil process lingered on in some
districts until 1723. Encyclopaedia Britannica, supra note 2, at 993.
9 For exam ple, church sanctuary is not referenced in such basic sources as The Records o f the Federal
Convention (M. Farrand ed. 1966), The Debates in the Several State Conventions on the Adoption o f the
Federal Constitution (J. Elliot ed. 1836), The Federalist Papers (C. R ossiter ed. 1961), or The Complete AntiFederalist (H. Storing ed. 1981).
10 That the men had been taken from a church was recited in the facts o f both cases but played no part in
either c ou rt’s legal analysis.
v
11 Section 1324(a)(3) provides:
Any person . . . w ho . . . w illfully o r know ingly conceals, harbors, or shields from detection, or
attem pts to conceal, harbor, o r shield from detection, in any place, including any building or any
m eans o f transportation . . . any alien . . . not duly adm itted by an im m igration o ffic e r. . . shall be
guilty o f a felony . . . .
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knowingly taking steps that “afford shelter to” an illegal alien, even if done
without the purpose of concealing the alien from the immigration authorities.
Id. “[T]he term was intended to encompass conduct tending substantially to
facilitate an alien’s ‘remaining in the United States illegally,’ provided, of
course, the person charged has knowledge of the alien’s unlawful status.”
United States v. Lopez, 521 F.2d 437, 41 (2d Cir.) (citation omitted), cert,
denied, 423 U.S. 995 (1975). See also United States v. Cantu, 557 F.2d 1173,
1180 (5th Cir. 1977), cert, denied, 434 U.S. 1063 (1978). The debate on the
conduct covered by harboring is not entirely settled, however, as there are older
cases that take a contrary position. See Susnjar v. United States, 27 F.2d 223
(6th Cir. 1928). In addition, all of these cases involved defendants who simply
kept silent about the aliens’ presence, rather than individuals who have reported the aliens’ presence to the INS but who have continued to shelter them.
We believe that it is unlikely that the historical tradition of offering sanctuary would provide a defense to an indictment under 8 U.S.C. § 1324(a)(3). As
noted above, church sanctuary for criminal offenses was abolished by statute in
England in 1623 and thus did not enter the United States as part of the common
law. It has never, as far as we can discover, been recognized here by any state
or federal legislation.12 The only way to use church sanctuary as a successful
defense on historical grounds would be to persuade the courts to resurrect the
common law right. This is unlikely. Not only have centuries passed since
sanctuary was abolished by statute, but there are major policy implications in a
decision to revive sanctuary. Sanctuary grew out of the need of primitive
societies for a place of respite. Where blood feud and tribal concerns dominate
a society or the courts are weak or the executive is too ready to dispense harsh
and bloody punishment, there may be a need for sanctuary. None of these
conditions exists in this country today. We doubt the courts would be willing,
even in the face of sympathetic facts, to hold that they were no longer able to
enforce the country’s laws in the church sanctuaries.13
Nor do we believe that a court would recognize sanctuary as legally justified
under the Free Exercise Clause of the First Amendment.14 Although there are
cases recognizing that some government regulations must yield if contrary to
the sincere religious convictions of a citizen,15 we do not believe that the
12 A lthough a co m p lete search of all s ta te law s enacted since 1789 is im practical, w e have review ed human
rights treatises, general and specialized encyclopedias, and historical reference works w ithout uncovering
any reference to an A m erican law dealing with church sanctuary. C hurches have often opposed particular
governm ent p o licies by preaching civil disobedience, but not, as far as we can determ ine, by claiming a
genera] exem ption from the legal process. There was no claim , for exam ple, that either the U nderground
R ailroad o r the sit-ins o f the modern C iv il Rights m ovem ent were legal — only that the particular laws
involved w ere im m oral and should, therefore, be changed.
13 T he issue fo r countries w ith modem governm ents, such as the U nited States, has instead becom e w hether
to grant asylum to aliens (in derogation o f a sister state’s law s), leaving behind the more prim itive question
o f w hether to perm it derogation of o n e 's ow n crim inal law s by perm itting churches to act as sanctuaries —
and thus, as alternate sources o f temporal power.
14 N .Y . T im es, Apr. 8, 1983, at A16, col. 5 (reporting the view o f Thom as C annon o f the M arquette
U niversity School o f Law that offering sanctuary could be legally ju stifie d under the First Amendment and
as an o b serv an ce o f an ancient custom w ith roots in the Judeo-C hristian tradition).
15 See, e.g., Wisconsin v. Yoder, 406 U .S . 205 (1972); Sherbert v. Vemer, 374 U.S. 398 (1963).
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analysis in those cases will protect people harboring illegal aliens. First,
disagreement with the government’s treatment of illegal aliens is not a religious belief that is burdened by enforcement of the immigration laws. Sherbert
v. Vemer, 374 U.S. 398, 403-06 (1963). Church members are not compelled
by our deportation of aliens to forego a religious practice, such as resting on the
Sabbath. Even if granting sanctuary were viewed as a legitimate religious
practice authorized by modem canon law, which all the evidence suggests it is
not, the federal government has a compelling countervailing interest in insuring that the law is enforced throughout our country.16 The integrity of our
government would be seriously threatened if individuals could escape the
criminal law by pleading religious necessity.
III. Suggestions for Statement
It has been suggested that the Department might wish to issue a formal
statement on the growing use of churches as places of sanctuary for illegal
aliens. If it is decided to do so, we recommend that the statement indicate that
there is a statutory right to file for asylum in this country. 8 U.S.C. § 1158. INS
does not deport aliens during the pendency of an application. The statement
might reiterate our determination to adjudicate all asylum claims fairly, and
urge that those with bona fide claims file them promptly.
The plight of illegal aliens in this country obviously generates strong emotions, especially when aliens are seeking escape from a strife-filled nation and
argue that the government from which they are seeking sanctuary is the source
of at least some of the violence. In any prosecution the courts are likely to be
presented with defendants whose cases are sympathetic and whose advocates
will be drawn from persons who assert a moral basis for their views. As in the
case of enforcing any law affecting large numbers of people who may have
acted pursuant to strong and principled convictions, sensitivity in the process,
with adequate notice to all involved and manifest concern for matters of
conscience, will be an important ingredient in convincing the courts to uphold
enforcement.
Th
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16 U nlike the beliefs protected in Yoder, which were recognized by the Suprem e Court as having been
practiced consistently for centuries, church sanctuary has been a nullity for over three hundred years The
comments o f various church leaders, see supra note 1, indicate that while the bishops may sym pathize with
their pastors' intentions, they also recognize that harboring the aliens is illegal and not im m unized by an
invocation o f church sanctuary.
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Delegation of the Attorney General’s Authority
to Investigate Credit Card Fraud
The A ttorney General has authority under 28 U.S.C. § 533 to investigate all criminal violations
against the U nited States, including credit card fraud under IS U.S.C. § 1644, except in cases
in w hich C ongress has specifically assigned the responsibility with respect to a particular
investigation exclusively to another agency.
The A ttorney G eneral’s investigative authority under 28 U.S.C. § 533, which has been delegated
to the Federal Bureau o f Investigation by 28 C.F.R. § 0.85(a), may not be delegated outside of
the Departm ent o f Justice to the Secret Service.
A prelim inary analysis reveals no independent authority for investigations of credit card fraud in
the Secret Service’s enabling statute, 18 U.S.C. § 3056.
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This responds to your letter to your request that the Attorney General
delegate to the Secret Service the Department of Justice’s authority to investigate violations of 15 U.S.C. § 1644.
As you know, § 1644 generally makes it a crime (in certain circumstances
affecting interstate or foreign commerce) to receive, transport, or use counterfeit, fictitious, altered, forged, lost, stolen, or fraudulently obtained credit
cards. We understand that the Secret Service and the Postal Service have
informally agreed upon procedures for coordinating and cooperating in investigations of § 1644 violations, but that you have taken the position that the Secret
Service “is not in a position to effect those procedures governing counterfeit
credit card investigations until the Department of Justice delegates to the
Service the appropriate authority to investigate violations” of this provision.
Your position is predicated on the assumption that the Secret Service does not
have independent authority to investigate criminal violations of § 1644, but
that the Attorney General may delegate to the Secret Service his statutory
responsibilities to enforce § 1644. For the reasons set forth below, we conclude
that the Attorney General may not transfer duties vested in him to other
departments of the federal government in these circumstances, although we
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express no final view at this time whether the Secret Service possesses independent authority to undertake such investigations, a question which the Department of Treasury should examine in detail in the first instance.1
I. Delegation of Authority Under § 533
Section 1644 does not specifically provide that the Department of Justice
may undertake credit card investigations. Nevertheless, the Department of
Justice has general statutory authority to investigate the violation of criminal
laws of the United States under 28 U.S.C. § 533. This section, which is part of
the chapter in Title 28 setting forth the duties of the Federal Bureau of
Investigation, states that the Attorney General “may appoint officials . . . to
detect and prosecute crimes against the United States.”2
The history of this provision can be traced back to a 1921 Appropriations Act
for the Department of Justice, which contained a provision routinely included
in Department of Justice appropriation laws over the years authorizing the
expenditure of funds “for the detection and prosecution of crimes against the
United States.” Act of Mar. 4, 1921, Pub. L. No. 389, 41 Stat. 1367, 1410.
Attached to this standard clause was a proviso, stating that “for the purpose of
executing the duties for which provision is made by this appropriation, the
Attorney General is authorized to appoint officials who shall be designated
‘special agents of the Department of Justice,’ and who shall be vested with the
authority necessary for the execution of such duties.” Id. at 1411. Similar
provisos were included in appropriation statutes passed during each of the
following six years, see, e.g., Act of June 1, 1922, Pub. L. No. 229, 42 Stat.
599, 613 (codified at 5 U.S.C. § 300 (1925)).
As interpreted by this Office over the years, this provision authorizes the
Department of Justice to investigate all criminal violations against the United
States, except in cases in which Congress has specifically assigned this responsibility with respect to a particular investigation exclusively to another agency.3
1 We do not understand you to be asking (he D epartm ent o f Justice to enter into an agreem ent with the
Secret Service for the perform ance o f such services pursuant to the Economy Act, 31 U S.C. § 1535, and thus
we have not considered the appropriateness o f such an arrangem ent. An Economy Act agreem ent between the
D epartm ents o f Justice and Treasury would not involve a “delegation” o f responsibilities to the Secret
Service, but only the perform ance o f services by the Secret Service for the D epartm ent o f Justice. See, e.g.. 57
Comp. Gen. 677, 6 7 8 -8 0 (1978), H.R. Rep. No. 1126, 72d Cong., 1st Sess. 15-16 (1932). For this reason, if
an Econom y Act arrangem ent provided the basis for Secret Service investigations o f § 1644 violations, the
Department o f Justice w ould be required to reim burse Treasury for all such services, unless it w as determ ined
that Treasury does indeed have independent authority to conduct such investigations.
2 The grant o f authority is not exclusive, for, according to § 533, it is not intended to “lim it the authority o f
departm ents and agencies to investigate crim es against the United States when investigative jurisdiction has
been assigned by law to such departm ents and agencies.”
3 See, e.g.. M emorandum for H erbert J. M iller, A ssistant A ttorney G eneral, Crim inal D ivision from
Nicholas deB. K atzenbach, A ssistant A ttorney G eneral, O ffice o f Legal Counsel (Oct. 25, 1961); M emorandum for the Attorney G eneral from J. Lee Rankin, A ssistant Attorney G eneral, O ffice o f Legal Counsel (Nov.
9, 1955); M emorandum fo r the A ttorney G eneral from J. Lee Rankin, Assistant A ttorney G eneral, Office o f
Legal Counsel (Oct. 19, 1954); M em orandum for the D eputy A ttorney General from J. Lee Rankin, Assistant
Attorney G eneral, O ffice o f Legal Counsel (Oct. 5, 1954). See generally 28 C.F.R. §0.85(a).
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For this reason, the Federal Bureau of Investigation, which has been delegated
the Attorney General’s responsibilities under § 533, see 28 C.F.R. § 0.85(a),
clearly may undertake credit card investigations pursuant to § 1644.
In our view, however, the Attorney General may not delegate this responsibility outside of the Department of Justice to the Secret Service. Section 533
vests the authority to appoint criminal investigative officials in the Attorney
General, not in the heads o f other departments designated by the Attorney
General.4 In other words, on its face this provision does not authorize the
Attorney General to delegate these duties outside this Department. Similarly,
neither the language nor the legislative history of § 533 contemplates that the
Attorney General would “appoint” employees of other departments directly in
order that these employees may perform criminal investigations under the
direct supervision of the heads of other departments. As noted above, this
section was originally passed as a rider to an appropriation for the Department
of Justice, which stated that such officials were to be designated “special agents
of the Department of Justice” and were to execute the duties set forth in the
appropriation for the Department of Justice. Floor comments regarding this
proviso only reflect a congressional intent to support the appointment of
Department of Justice investigative employees.5
We also believe the authority to transfer functions vested in the Attorney
General may not be inferred in these circumstances. By establishing the Department of Justice and placing certain responsibilities in its head, see 28
U.S.C. §§ 501, 509, Congress has expressed its intent that these duties should
be discharged by officials of this Department. The Attorney General, like the
heads of many other departments who have similar authority with respect to
their departments, may transfer responsibilities between officials within this
Department pursuant to 28 U.S.C. §§ 509 and 510, but Congress has not
granted the Attorney General general authority to transfer responsibilities
outside this Department. This Office has previously observed that, in the
absence of any general provision of law permitting an agency to transfer its
statutory authority to another agency, such transfer or delegations may nor4 O f course, as discussed below, 28 U .S.C . § S10 authorizes the A ttorney General to delegate functions
vested in him to “any officer, em ployee, or agency o f the D epartm ent,” but there is no authority for the
A ttorney G eneral to transfer such au th o rity outside the D epartm ent o f Justice.
5 F or exam ple, in opposing passage o f th is provision on the ground that it would have conferred substantive
pow er in an A ppropriations Act, one R epresentative explained.
All o f the em ployees o f the D epartm ent o f Justice that are authorized to be appointed are
creatures o f legislation . . . [The p resen t bill w ould] give additional authority to the Department
o f Justice outside o f the present legislation, [thereby] authorizing the [A ttorney G eneral] to
appoint additional employees unauthorized by the present law.
62 C ong. R ec. 5209 (1922) (remarks o f R ep. Blanton) (em phasis added).
C o n g ress' consideration o f a proposed cap on salaries paid under this provision reflects a sim ilar understanding. O ne R epresentative argued th a t, based on his know ledge o f the salaries o f “agents of the Bureau o f
In v e s tig a tio n ,. . . the designation of sp ecial agents o f the D epartm ent o f Justice is sim ply a device to enable
the A ttorney G eneral to differentiate betw een the general agents and these special agents as far as salaries and
com pensation are concerned.” Id. (rem arks o f Rep. Connally). He w ent on to observe that there was “no
reason fo r m aking these officials special agents o f the D epartm ent, w hen the Attorney General and the chief
o f the bureau now have authority to appoint all the regular agents of the bureau that they may find desirable.” Id.
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mally be accomplished only by legislation or by Executive Reorganization under
the Reorganization Act.
This does not suggest, of course, that other agencies may not have independent authority to investigate violations of particular criminal statutes, authority
which normally is exercised concurrently with the Department of Justice. For
example, Congress has specifically granted the Secret Service the responsibility to investigate counterfeiting of United States obligations, see 18 U.S.C.
§ 3056, and conferred upon the United States Postal Service the right to
investigate postal violations. See 39 U.S.C. § 404(a)(7). The failure of Congress to specify which agencies other than the Department of Justice may
undertake criminal investigations, however, cannot be construed as empowering the Attorney General to choose any agency he wishes to assume these
responsibilities. The “determination of where investigative jurisdiction lies for
criminal violations” of a statute can only be made “pursuant to general principles of law and construction of existing statutes,” Memorandum for the
Deputy Attorney General from J. Lee Rankin, Assistant Attorney General,
Office of Legal Counsel (Oct. 5, 1954), not through a policy determination by
the Attorney General specifying which agency he believes is best suited to
undertake such efforts. Thus, in our view, the Secret Service may undertake to
enter into the division of investigative jurisdiction with the Postal Service only
if the Secret Service has independent authority to investigate violations of § 1644.
II. Independent Authority of the Secret Service
to Investigate Credit Card Fraud
This conclusion raises the question whether the Secret Service has independent authority to undertake these responsibilities. Generally, it is preferable
that this Office interpret an agency’s basic authorizing statute only after the
agency itself has had an opportunity to examine the issue in detail and submit
its views. As the Supreme Court has observed on numerous occasions, the
construction of a statute by the agency charged with its administration is due
substantial deference. See, e.g., Red Lion Broadcasting Co. v. FCC, 395 U.S.
367, 381 (1969); Udall v. Tollman, 380 U.S. 1, 15 (1965). We hesitate to give
any final interpretation of the enabling statutes for the Department of Treasury
and Secret Service in the present case without having the assistance of your
views.
Nevertheless, we do offer the following brief observation which may be of
some guidance. As in many cases where Congress has enacted a new statute
making certain conduct a federal criminal violation, Congress did not specify
clearly when passing § 1644 which agency or agencies would have authority to
investigate possible criminal violations. The provision was originally added on
the Senate floor when Congress was making several general amendments to the
Truth-in-Lending Act, 15 U.S.C. §§ 1601 et seq., of which it was made a part.
See 116 Cong. Rec. 11839-40 (1970). Neither the language of § 1644 nor its
legislative history indicates what agency should be responsible for investigat175

ing criminal violations.6 Thus, the authority of the Secret Service to investigate
possible credit card fraud depends in large part upon whether its enabling
statute permits it to engage in such efforts.
Our preliminary review o f the Secret Service’s basic authorizing provision,
18 U.S.C. § 3056, however, has failed to uncover any basis for such an
undertaking. As you know, § 3056 provides, in pertinent part, that the Secret
Service may “detain and arrest any person committing any offense against the
laws of the United States relating to coins, obligations, and securities of the
United States and of foreign governments.” The legislative history of this
provision only suggests, as the language itself states, that the Secret Service
may investigate counterfeiting of obligations of the United States and foreign
countries. See S. Rep. No. 467, 82d Cong., 1st Sess. 2 (1951). There is no
indication it may generally investigate fraud involving private financial obligations, such as credit cards. Although certain types of government-related
transactions might come within the broad jurisdiction of the Department of
Treasury and Secret Service* we are not aware at this time of any general
authority for the Secret Service to investigate private credit card violations.
Once again, though, we note these views are only preliminary and are intended
to be of some assistance to your own examination of this question.
Should you ultimately conclude that the Secret Service lacks independent
authority to undertake credit card investigations, we would be happy to work
with you in drafting general legislation to submit to Congress. We believe that
an amendment to § 1644 to permit the Secret Service, with the approval of the
Attorney General, to pursue § 1644 investigative efforts, would afford a firm
legal basis for the important investigative responsibilities you seek to undertake.
Th
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A ssistant Attorney General
Office o f Legal Counsel

6 W e raise one caveat to this conclusion. The Truth-in-Lending A ct, 15 U.S.C. § 1607, does authorize
certain agencies to enforce the requirem ents o f Title I o f the A ct, o f w hich § 1644 was m ade part. It is unclear,
how ever, w hether C ongress intended th e se provisions to apply to crim inal enforcem ent of the credit card
fraud section, w hich was first added tw o years after the original Act w as passed and is generally concerned
w ith a d ifferen t type o f abuse than the rem ainder o f T itle I. As a general matter. T itle I seeks to ensure that
financial in stitu tio n s w hich extend cred it “provide m eaningful disclosure o f credit term s so that the consum er
w ill be ab le to com pare more readily th e various cred it terms available to him .” 15 U.S.C. § 1601. The
enforcing agencies identified in Title 1 a re generally those responsible under other statutes for overseeing the
financial in stitu tio n s w hich are obliged under T itle I to g iv e such inform ation, and do not appear to have any
special ex p ertise o f w hich w e are aw are w ith credit card fraud. Even if C ongress’ inclusion o f § 1644 in the
A ct is c onstrued to give these agencies authority to investigate violations, moreover, the Secret Service is not
included am ong them. T hus, the Act can n o t serve as a basis for the Secret Service to investigate credit card
violations.
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Commencement of the United States Commission
on Civil Rights
The United States Civil Rights Commission may commence its duties as soon as the statutory
quorum of five members has been appointed.
The President may appoint the Chairman, Vice Chairman, and Staff Director prior to the
appointm ent o f all eight members o f the Commission. Such appointments will be effective
when a majority o f the Commissioners then in office concurs,' provided that at least five
members have been appointed.
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This responds to the request for the advice of this Office concerning several
issues relating to the commencement of the new duties of the United States
Commission on Civil Rights. Specifically, you have asked whether the Commission may begin to exercise its statutory responsibilities prior to the time that
all eight members have been appointed. In addition, you have asked whether
the President may designate a Chairman, Vice Chairman, and Staff Director for
the Commission (which appointments require the concurrence of a majority of
the Commission’s members) prior to the time that all eight members are
appointed. In brief, our conclusions are as follows: (1) the Commission may
begin to take action in accordance with its statutory mandate as soon as the
statutorily prescribed quorum of five members has been appointed; and (2)
although the issue with respect to appointment of the Chairman, Vice Chairman, and Staff Director is less clear, we believe that the President may make
these designations as soon as he pleases and that the appointment will be
effective as soon as he has the concurrence of a majority of the Commissioners
then in office, as long as at least five members have been appointed.
Congress recently adopted H.R. 2230, the United States Commission on
Civil Rights Act of 1983. Pub. L. No. 98-183, 97 Stat. 1301 (1983). This bill
creates a new Commission on Civil Rights with an expanded membership of
eight Commissioners. The new Commission will exercise the same investigative and informative powers that were exercised by the previous Commission
on Civil Rights. The appointment procedure for the new Commission has been
changed, however, so that four members will be appointed by the President,
two by the President p ro tempore of the Senate, and two by the Speaker of the
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House of Representatives. Because the Commission is a new creation, with a
new procedure for appointment of its members, new appointments must be
made in order for the new Commission to begin functioning.
1. The first question you have asked is whether the initial meeting of the
Commission may be convened and operation of the Commission may commence prior to the time that all members of the Commission have been
appointed. Section 2(f) of the bill specifically states that “five members of the
Commission shall constitute a quorum.” The Supreme Court has held that a
majority of a quorum may act for a collective body in the absence of a statutory
provision to the contrary. F C C v. Flotill Products, 389 U.S. 179, 183 (1967).
Under this rule, federal agencies have frequently operated with vacancies in
their membership as long as the statutory quorum is observed. In addition, this
Office has consistently concluded that a federal agency or commission may act
as long as the prescribed quorum is present. See, e.g., “Federally Chartered
Corporations — National Consumer Cooperative Bank,” 3 Op. O.L.C. 311
(1979). In the case of the new Commission on Civil Rights, the statutorily
prescribed quorum is five. Therefore, the Commission may begin to undertake
its responsibilities as soon as five members have been appointed and have
taken office.
2. The second question raised with respect to the new Commission is
whether the President may designate the Chairman and Vice Chairman and
appoint the Staff Director prior to the appointment of all eight members of the
Commission. Section 2(c) o f the bill states:
The President shall designate a Chairman and a Vice Chairman
from among the Commission’s members with the concurrence
of a majority of the Commission’s members.
97 Stat. 1301. Section 6(a)(1) states:
There shall be a full-time staff director for the Commission who
shall be appointed by the President with the concurrence of a
majority of the Commission.
97 Stat. 1305. These provisions raise the issue whether a majority of the
Commission’s members means a majority of the statutorily prescribed members (i.e., five) or simply a majority of the members holding office at that time,
as long as at least five have been appointed.1
1 T he tw o provisions differ slightly in their descriptions o f the concurrence required. Section 2(c) requires
concurrence by a “m ajority o f the C om m ission’s m em bers,” w hile § 6(a)(1) uses the term a “majority o f the
C om m ission.” T here is no indication in the text o r purpose o f the statute or in the legislative history that
C ongress intended the tw o provisions to have different m eanings. Therefore, we do not ascribe any legal
significance to this m in o r difference, an d we believe that the tw o phrases should be interpreted in the same
m anner. W e also note that § 2(c) uses th e term “designate,” while § 6(a)(1) uses the term “appointed.” We
believe that this difference in term inology is due to the fact that the Chairm an is selected from among
m em bers already appointed to the C om m ission, w hile the S taff D irector is appointed to the position from a
differen t jo b . T herefore, this difference in term inology also has no legal significance with respect to the
issues co n sid ered herein.
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Although a good argument could be made that Congress intended the President to obtain concurrence of a majority of the statutorily prescribed members,
we believe that on balance, the correct reading of the statute is that concurrence
may be obtained from a majority of the Commissioners holding office at the
time of the designation or appointment.2 The language of the concurrence
provisions gives no indication that Congress intended to depart from the
otherwise clear quorum requirement of § 2(0, which permits the Commission
to act when at least five members are present. In addition, § 2(e) states in part
that “any vacancy in the Commission shall not affect its powers.” 97 Stat. 1302.
This provision suggests that a quorum is all that is required in order to exercise
the concurrence necessary to appoint the Chairman, Vice Chairman, and Staff
Director. Finally, when Congress intended a majority of the statutorily prescribed Commissioners to take an action, as in the quorum requirement, it
specifically used the number five to indicate that point. If Congress had
intended to require concurrence by five Commissioners, it could easily have so
stated. All of these factors lead us to the conclusion that a majority of the
current members is sufficient to provide the necessary concurrence, provided a
quorum is present.
This conclusion is supported by several court of appeals cases concerning a
similarly worded provision in the Interstate Commerce Act. See Michigan
D e p ’t o f Transportation v. ICC, 698 F.2d 277 (6th Cir. 1983); American
Trucking A s s ’n, Inc. \ . United States, 642 F.2d 916 (5th Cir. 1981); Union
Pacific R.R. Co. v. United States, 637 F.2d 764 (10th Cir. 1981); Assure
Competitive Transp., Inc. v. United States, 629 F.2d 467 (7th Cir. 1980), cert,
denied, 449 U.S. 1124 (1981). In these cases the courts concluded that a
statutory provision that “a majority of the Interstate Commerce Commission . .
. constitutes a quorum” meant that a quorum required merely “a majority of the
Commissioners actually in office,” and not a majority of the statutorily prescribed Commissioners. Assure Com petitive , 629 F.2d at 473. In so ruling, the
courts relied on a vacancy clause similar to § 2(e) quoted above. Given the
similarity of the vacancy clauses and the additional similarity between the
language of the ICC’s quorum clause and the language of the concurrence
requirements in the Civil Rights Commission statute, these cases provide
strong support for the conclusion that the required concurrence may be obtained from a majority of the members currently appointed, as long as at least
five members have been appointed.
Ro
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Deputy A ssistant Attorney General
Office o f Legal Counsel

2 N eedless to say, the safest course would be to obtain concurrence from a majority o f the statutorily
prescribed members. If five m embers o f the new C om m ission concurred in the appointm ents at issue, there
would be no question about their validity.
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Payment of Attorney Fee Awards Against the
United States Under 28 U.S.C. § 2412 (b)
The U nited States is liable under 28 U.S.C. § 2412(b) for a court award of attorney fees in civil
cases “to the sam e extent any p arty would be liable under the common law or under the terms
o f any statute.” Attorney fees aw arded by a court under § 2412(b) are to be paid from the
judgm ent fund, and not from agency appropriations, unless an award is based on a finding of
bad faith.
Although the term s o f § 207 of the E qual Access to J ustice Act, T itle n o f Pub. L. No. 9 6 -4 8 1 ,9 4
Stat. 2325 (1980), prohibit the paym ent of aw ards from the judgm ent fund without a specific
congressional appropriation for that purpose, the legislative history o f § 207 reveals that
C ongress only intended § 207 to apply to aw ards under 5 U.S.C. § 504 and 28 U.S.C.
§ 2412(d), and not to apply to attorney fee aw ards under § 2412(b). Thus, § 207 does not bar
the Com ptroller G eneral from certifying awards o f attorney fees under 28 U.S.C. § 2412(b).
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This responds to your request for our opinion concerning the effect of § 207
of the Equal Access to Justice Act, Title II of Pub. L. 96-481, 94 Stat. 2325
(1980) (the Act), on the payment of attorney fee awards against the United
States made under authority o f 28 U.S.C. § 2412(b). Specifically, you wish to
know whether § 207 bars payment of such awards from the judgment fund,
and, if so, whether such awards may be paid from an agency’s general appropriation.1The General Accounting Office has refused to certify such awards for
payment from the judgment fund, apparently on grounds that § 207 bars
payment of any awards authorized by the Act from this source. For reasons
discussed below, we believe that awards made under authority of 28 U.S.C.
§ 2412(b) are not subject to § 207, and that § 207 therefore does not preclude
their being certified for payment from the judgment fund. Furthermore, we
1 S ections 2414 and 2517 o f Title 28 s e t forth procedures for paym ent o f final judgm ents or com prom ise
settlem ents a g ain st the U nited States from th e general fund o f the T reasury, under authority o f the permanent,
indefinite appropriation established by 31 U.S.C. § 1304. The term “judgm ent fund” is generally used as a
shorthand rendition o f that process. U nder 31 U.S.C. § 1304, the C om ptroller G eneral m ust “certify” all final
court ju d g m en ts and com prom ise settlem ents before they may be paid from the judgm ent fund. Because all
final ju d g m en ts m ust be paid from the ju d g m e n t fund unless they are “otherw ise provided for,” the C om ptrolle r G eneral has no d iscretio n to refuse to certify a final judgm ent w hich is properly payable from the
ju d g m en t fund and w hose payment is n o t governed by another statute. See General Accounting Office,
Principles o f Federal Appropriations Law 12-13 (1981).
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believe that the judgment fund is the only available source of payment of
awards made under authority of § 2412(b), except those based on a finding of
bad faith.
Section 2412(b), enacted by § 204(a) of the Act, makes the United States
liable for a court award of attorney fees in civil cases “to the same extent that
any other party would be liable under the common law or under the terms of
any statute.”2 Fees awarded by a court under authority of § 2412(b) are to be
paid in accordance with the provisions of § 2412(c)(2):
Any judgment against the United States or any agency and
any official of the United States acting in his or her official
capacity for fees and expenses of attorneys pursuant to subsection (b) shall be paid as provided in sections 2414 and 2517 of
this title, except that if the basis for the award is a finding that
the United States acted in bad faith, then the award shall be paid
by any agency found to have acted in bad faith and shall be in
addition to any relief provided in the judgment.
With the text of § 2412(c)(2) before us, we turn first to your question whether
general agency appropriations are available to pay an award made under
authority of 28 U.S.C. § 2412(b). Unless an award is based on a finding of bad
faith, we think they are not.
By its terms, § 2412(c)(2) specifies that an award made under § 2412(b)
“shall” be paid from agency funds in cases where an award is based on a
finding of bad faith; in all other cases, awards “shall” be paid from the
judgment fund. There is no indication in the legislative history of the Act of an
intention to depart from the plain directive of the statutory text by making
agency appropriations available for payment of awards in cases other than
those involving bad faith. It is an elementary principle of appropriations law
that an agency may expend its general appropriations in a particular manner
only if it has statutory authority to do so. Section 2412(c)(2) does not authorize
the use of an agency’s general appropriation to pay any but bad faith awards,
and we know of no other authority which would permit such a disposition of an
agency’s general appropriation. Compare 5 U.S.C. § 504(d)(1)(A) (fee awards
“may be paid by any agency over which the party prevails from any funds made
available to the agency”). Moreover, under 31 U.S.C. § 1304, all final judgments must be paid from the judgment fund, unless “otherwise provided for.”
See Principles o f Federal Appropriations Law, supra note 1, at 12-13 (“[I]f a
judgment is properly payable from the permanent appropriation, then payment
2 Section 2412(b) provides in full as follows:
U nless expressly prohibited by statute, a court may award reasonable fees and expenses of
attorneys, in addition to the costs which may be aw arded pursuant to subsection (a), to the
prevailing party in any civil action brought by or against the United States o r any agency and any
official o f the U nited States acting in his o r her official capacity in any court having jurisdiction
o f such action. T he U nited States shall be liable for such fees and expenses to the same extent that
any other party w ould be liable under the common law or under the term s o f any statute which
specifically provides for such an award.
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of that judgment from agency funds violates 31 U.S.C. § 1301 (restricting
appropriations to the objects for which made) and is an improper payment.”).
Accordingly, we conclude that an agency’s general appropriation is not
available to pay awards made under authority of § 2412(b), except where such
an award is based on a finding of bad faith. Thus, in the absence of some
specific statutory directive to the contrary, § 2412(b) awards can be paid only
from the judgment fund.3
Before turning to an examination of the text of § 207 of the Act, we make
several observations regarding other provisions of the Act which we believe
are relevant to an understanding of the effect of § 207. In addition to the
authority contained in § 2412(b), the Act also authorizes an award of attorney
fees in certain administrative and judicial actions, where the position of the
United States cannot be shown to be “substantially justified.” These authorities, enacted on a temporary and experimental basis, are codified at 5 U.S.C.
§ 504 and 28 U.S.C. § 2412(d).4 Awards made under authority of these provisions are to be funded in the following manner:
Fees and other expenses . . . may be paid by any agency over
which the party prevails from any funds made available to the
agency, by appropriation or otherwise, for such purpose. If not
paid by any agency, the fees and other expenses shall be paid in the
same manner as the payment of final judgments is made pursuant to
section 2412 [and section 2517] of title 28, United States Code.
See 5 U.S.C. § 504(d)(1); 28 U.S.C. § 2412(d)(4)(A). In contrast to awards

made under the permanent authority of § 2412(b), all awards made under the
experimental authorities in § 504 and § 2412(d) are to be paid in the first
instance from agency budgets. Only in very limited circumstances may awards
made under authority of § 504 and § 2412(d) be paid from the judgment fund.5
3 O ne such contrary statutory d irectiv e appears in 39 U .S.C. § 409(e), which provides that judgm ents
arising out o f activ ities o f the United States Postal Service shall be paid by the Postal Service from its own
funds. Judgm ents under th is provision are payable directly by the Postal Service and do not require the
C om ptroller G en eral’s certification. O th e r exam ples o f statutes providing alternative sources of funding for
jud g m en ts are cited in Principles of Federal Appropriations Law, supra note 1, at 12-13.
4 Section 504(a)(1) o f T itle 5 provides for an award o f fees in agency adjudications in the following terms:
An agency that conducts an ad v ersary adjudication shall award to a prevailing party other than
the U nited States, fees and o th e r expenses incurred by that party in connection with that
proceeding, unless the adjudicative officer o f the agency finds that the position o f the agency as
a party to the proceeding was substantially ju stified o r that special circum stances make an award
unjust.
Section 2412(d)(1)(A ) o f T itle 28 provides for fee awards in certain ju dicial proceedings involving the United
States in sim ilar term s:
E xcept as otherw ise specifically provided by statute, a court shall award to a prevailing party
o ther than the U nited States fees an d other expenses, in addition to any costs aw arded pursuant to
subsection (a), incurred by that party in any civil action (other than cases sounding in tort)
b rought by o r against the U nited States in any court have jurisdiction of that action, unless the
court finds that the position o f the U nited States w as substantially justified or that special
circum stances m ake an award unjust.
U n d er §§ 203(a)(2) and 204(c) of the A ct, both o f these authorities are repealed effective O ctober 1, 1984.
5 In brief, aw ards under 5 U.S.C. § 5 0 4 and 28 U.S.C. § 2 4 12(d) may be paid from the judgm ent fund only
w hen th eir paym ent from agency funds w ould be a very heavy financial blow to the agency.
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We must now determine what effect, if any, § 207 has upon the payment of
awards made under authority of § 2412(b) from the judgment fund. Section 207
provides that
The payment of judgments, fees and other expenses in the same
manner as the payment of final judgments as provided in this
Act is effective only to the extent and in such amounts as are
provided in advance in appropriations acts.
See 5 U.S.C. § 504 note. The effect of § 207, where it applies, is to prohibit the

payment of awards from the judgment fund unless and until Congress makes a
specific appropriation for that purpose. If § 207 applies to fee awards made
under § 2412(b), then those awards may not be certified by the Comptroller
General for payment from the judgment fund. Because of our conclusion that
§ 2412(b) awards not based on bad faith may not be paid from an agency’s
appropriated funds, the result would be that such awards could not be paid at all
without a specific new appropriation. However, for reasons discussed below,
we do not believe that Congress intended § 207 to apply to awards made under
§ 2412(b).
The terms of § 207 are ambiguous. On the one hand, they mirror the wording
in 5 U.S.C. § 504(d)(1) and 28 U.S.C. § 2412(d)(4)(A), which govern the
funding of awards made under 5 U.S.C. § 504 and 28 U.S.C. § 2412(d), both of
which provide for payment of awards “in the same manner as the payment of
final judgments.” By its terms, therefore, § 207 could be construed to apply
only to awards made under authority of § 504 and § 2412(d). On the other
hand, § 207 could also be more broadly interpreted to govern all awards newly
authorized by the Act to be paid from the judgment fund, including awards
made under authority of § 2412(b).
Because the language of § 207 admits of more than one reasonable construction, we turn to the legislative history to ascertain whether Congress intended
§ 207 to apply to all awards made under the new authorities contained in the
Act, or only to awards made under § 504 and § 2412(d).
Section 207 was added to the Act on the House floor in response to a point of
order to the Conference Report. The point of order, made by Representative
Danielson, was
that the conferees have agreed to a provision in the Senate
amendment which constitutes an appropriation on a legislative
bill, in violation of clause 2 of rule XX of the rules of the House
of Representatives. The conferees have included, as an amendment to the bill, a title II, which provides for the award of
attorneys’ fees and other expenses to the prevailing party other
than the United States, in certain actions or administrative proceedings in which the judgment or adjudication has been adverse to the United States, unless the court or adjudicative
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officer of the agency finds that the position of the United States
was substantially justified or that special circumstances make
the award unjust.
126 Cong. Rec. 28638 (1980). Clause 2 of House Rule XX provides that
conferees may not agree to Senate amendments which provide for an appropriation in any bill other than a general appropriation bill “unless specific
authority to agree to such amendment is first given by the House by a separate
vote on every such amendment.” Because the Act had never been considered
by the full House as an independent piece of legislation, reaching the House
floor for the first time as Title II of the conference bill to amend the Small
Business Act, H.R. 5612, Representative Danielson’s point of order under
House Rule XX could have applied to all of the fee-shifting authorities contained in the Act, including that under § 2412(b). However, it appears that the
only specific fee-shifting authorities contained in the Act about which Representative Danielson was concerned, and to which he directed his point of order,
were those which authorized fee awards in civil cases in which “the court or
adjudicative officer of the agency [does not find] that the position of the United
States was substantially justified.” This reference clearly contemplates the
authorities codified at 5 U.S.C. § 504 and 28 U.S.C. § 2412(d), but does not
encompass that codified at 28 U.S.C. § 2412(b). In a word, even if the point of
order could have been directed at all of the new fee-shifting authorities under
the Act, it appears in fact to have been directed only at those contained in § 504
and § 2412(d).
As sustained by the Speaker p ro tempore, the point of order was narrowly
focused on certain provisions of Title II:
The provisions in title II [in] question authorize appropriations to pay court costs and fees levied against the United States,
but also provide that if payment is not made out of such authorized and appropriated funds, payment will be made in the same
m anner a s the paym ent o f fin al judgm ents under sections 2414
and 2517 of title 28, United States Code.
126 Cong. Rec. 28638 (1980) (emphasis added). The funding provisions to
which the Speaker pro tempore was necessarily referring were § 504(d)(1) and
§ 2412(d)(4)(A), which provide for payment of awards “in the same manner as
the payment of final judgments.”
After the Speaker pro tem pore had sustained Representative Danielson’s
point of order, Representative Smith offered an amended version of the bill to
cure the defect. That amended version was identical to the conference version
except that it contained a new section, § 207. Representative Smith explained
that the proposed new section “modifies those provisions which had been ruled
to be an appropriation on an authorization bill.” The terminology chosen for
§ 207 is consistent with this narrow purpose to block payment of awards made
under § 504 and § 2412(b) from the judgment fund.
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The limited construction of § 207 that is suggested by its legislative history
better effectuates the purpose of the several fee-shifting authorities enacted by
the Act than does a broad construction of that section, and leads to a far more
sensible result. One of the primary purposes of the fee-shifting authorities in
§ 504 and § 2412(d) was to ensure greater agency accountability. And, in early
versions of the legislation, agency budgets had been made the sole source of
payment for awards made under § 504 and § 2412(d).6 This somewhat unconventional approach reflected the hope and expectation of some legislators that
the experimental fee-shifting provisions in § 504 and § 2412(d) would provide
a mechanism for holding agencies accountable for their activities. See, e.g.,
126 Cong. Rec. 28106 (1980) (remarks of Sen. Thurmond) (“affecting the
‘pocketbook’ of the agency is the most direct way to assure more responsible
bureaucratic behavior”). When the bill finally reached the House floor, however, the conferees had agreed to make the judgment fund, as well as agency
budgets, available to pay fees awarded under § 504 and § 2412(d). It is very
likely that some Members of the House would have been concerned over the
possibility that shifting the onus of paying these particular fee awards away
from agency budgets to the judgment fund would cancel out whatever prophylactic effect the prospect of incurring adverse fee awards might otherwise have
on “bureaucratic behavior.” Section 207 can thus be best understood as intended to reinstate the requirement in previous versions of the legislation that
awards under the experimental provisions of the bill should be paid from an
agency’s budget rather than the alternative source of the judgment fund.
There is no analogous reason why the House Members sponsoring § 207
should have wished to impair the conventional and uncontroversial funding
mechanism for awards under § 2412(b). Indeed, applying §207 to awards
under § 2412(b) serves only to frustrate Congress’ goals in enacting the latter
provision. The purpose of § 2412(b) was to hold the United States “to the same
standards in litigating as other parties,” and to “plac[e] the Federal Government
and civil litigants on a completely equal footing.” See H.R. Rep. No. 1418,96th
Cong., 2d Sess. 9 (1980) (Report of the House Committee on the Judiciary); S.
Rep. No. 253, 96th Cong. 2d Sess. 4 (1980). If § 207 applied to awards made
under § 2412(b), such awards could not be paid at a ll under existing law,
except in cases involving agency bad faith.7 It would hardly be consistent with
6 The funding provisions o f the version o f the bill passed by the Senate, identical to those reported o u t by
the H ouse C om m ittee on Small B usiness, would have placed fiscal responsibility for paying awards m ade
under § 504 and § 2412(d) exclusively on individual agencies. See Senate R eport at 18; H .R. Rep. No. 1005,
96th C ong., 2d Sess. (Part 1) 11 (1980) (H ouse Com m ittee on Small B usiness). The funding provisions
agreed to in conference, which gave prevailing parties access to the judgm ent fund, derived from the version
of the bill reported out by the H ouse C om m ittee on the Judiciary. See H.R. Rep. No. 1005 (Part 1), 96th
Cong., 2d Sess. 12(1980).
7 In the absence o f a specific appropriation to pay an aw ard m ade under § 2412(b), it w ould rem ain an
obligation o f the U nited States until satisfied by legislative action to authorize its paym ent. Such an
obligation could rem ain unsatisfied forever if Congress never acted to authorize its paym ent, but history
suggests that such obligations usually are paid, and uncertainty as to the source o f funding fo r such aw ards in
no way restricts the authority o f ju d g es to make them.
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the purpose of creating new liability simultaneously to cut off the only means
of enforcing it short of new appropriations legislation.
In sum, we conclude that awards made under authority of § 2412(b) are
payable from the judgment fund and not from agency appropriations. Moreover, § 207 of the Act applies only to fee awards authorized by 5 U.S.C. § 504
and 28 U.S.C. § 2412(d), and not to awards authorized by 28 U.S.C. § 2412(b).
That section therefore does not prevent the payment of such awards from the
judgment fund, and we know of no reason why they should not be certified by
the Comptroller General in accordance with the procedure called for in 28
U.S.C. §§2414 and 2517.
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Use of the “Pocket Veto” During
Intersession Adjournments of Congress
Under the Constitution, the President has the power to veto an enrolled bill by “retum [ing] it,
with his objections to that House in which it shall have originated” within ten days of the b ill’s
being presented to the President. If, however, “the Congress by their Adjournment prevent [a
bill’s] Return” from the President, he may veto the bill simply by failing to sign it (i.e., by
“putting it in his pocket”). Congress may not override a pocket veto of a bill by a two-thirds
vote o f both Houses. Rather, the bill m ust be reintroduced and repassed by both Houses and
resubmitted to the President for his approval or veto.
The Supreme Court has held that Congress' appointment of an officer or agent to receive
returned bills from the President during an intersession adjournment does not preclude the
President from exercising a pocket veto. The Court has also held, however, that an ordinary
“return veto” was valid when the President returned a bill to the Secretary o f the Senate while
that House was in an intrasession adjournment of three days or less.
Despite lower court decisions questioning the continued validity o f the Supreme C ourt’s reasoning, use o f the pocket veto during intersession adjournments remains valid, whatever steps
Congress may take to receive returned bills during such and adjournment. The Supreme Court
has not decided whether the pocket veto can be exercised when one House, but not the other,
has adjourned sine die or for an intersession recess. Nor has that Court decided whether the
pocket veto can be used during intrasession adjournments lasting longer than three days.
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This memorializes our response to your questions whether the President
should use the “pocket veto” or the “return veto” during the present intersession
adjournment of Congress, and whether there have been any recent developments in the law that would affect the advice that we have previously given to
you on this subject.
Congress is currently in an intersession adjournment. The House and Senate
adjourned sine die on November 18, 1983. See H.R. Con. Res. 221, 129 Cong.
Rec. 34334 (1983). By separate resolution, the House and Senate agreed to
reconvene on January 23, 1984, for the second session of the 98th Congress.
See H.R.J. Res. 421, 129 Cong. Rec. 33123 (1983); id. at 34334.1 Before
1 C ongress traditionally ends a session by a sine die adjournm ent at a date specified by concurrent
resolution o f both Houses. The 20th A m endm ent to the C onstitution requires that C ongress assem ble each
year on January 3 “unless they shall by law appoint a different day.” (E m phasis added.) Thus, although
C ongress can adjourn by concurrent resolution, it must establish a return date other than January 3 by a law.
Therefore, the tim e for reassem bly is fixed, at the time o f adjournm ent, by a join t resolution which m ust be
presented to the President and which, when signed, has the force o f a law. A lthough a join t resolution
specifies the date for return, the adjournm ent by concurrent resolution is considered to be sine die.
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adjourning, the Senate authorized the Secretary of the Senate to receive messages from the President during the adjournment.2 Under House Rule III-5, the
House Clerk is authorized to receive such messages “at any time that the House
is not in session.”3 H.R. Con. Res. 221 also provides that both Houses may be
reconvened two days after Members are notified to reassemble by the Speaker
and the Majority Leader of the Senate “acting jointly,” after each consults with
the Minority Leader of the House and the Minority Leader of the Senate,
respectively, “whenever, in their opinion, the public interest shall warrant it.”
The practical consequence of a decision to exercise a pocket veto, instead of
a return veto, is significant. Congress may override a return veto by a twothirds vote of both Houses; a bill which is pocket vetoed must be reintroduced
and repassed by both Houses and resubmitted to the President for his approval
or veto. But if a court were to determine that an attempted pocket veto of a bill
was ineffective, that bill would become law because it had not been disapproved within ten days (Sundays excepted) after it was presented to the President.
The pocket veto power is very significant because it may often be much
more difficult for proponents o f legislation to start the legislative process anew,
repass legislation, and overcome a second Presidential veto than simply to
override the first veto. Time and inertia, extremely important factors in American political life, make the pocket veto a potent Presidential weapon. This is
particularly so given Congress’ increasing propensity to be unable to pass
much legislation except in the last few days of a congressional session. Because of this phenomenon, the pocket veto is available for use against a
disproportionate number of bills. For example, out of 146 bills (public laws
only) passed during the first session of the 97th Congress, 53 or more were
presented to the President within ten days (Sundays excepted) prior to or after
adjournment. Fifty-two of those bills were approved; one was disapproved by
pocket veto. Others presented within the ten days (Sundays excepted) may
have been signed in less than ten days. For the first sessions of 94th, 95th, and
96th Congresses, the corresponding figures are as follows:
94th Congress: 50 or more presented out of 207 passed (48
were signed, 2 were disapproved)
95th Congress: 13 or more presented out of 223 passed
96th Congress: 35 or more presented out of 187 passed
2 S en ato r B aker
ask[ed] unanim ous consent that d u ring the sine die adjournm ent o f the Senate, m essages from the
P resident o f the U nited States and th e H ouse o f R epresentatives may be received by the Secretary
o f th e S enate and appropriately referred , and that the V ice President, President pro tem pore, and
a cting P resident pro tem pore, may b e authorized to sign duly enrolled bills and join t resolutions.
W ith o u t o bjection, it w as so ordered. See A uthority for C ertain Action D uring Sine Die Adjournm ent and
U pon R econvening o f the Senate, 129 C ong. Rec. 34679 (1983).
3 T he H ouse R ule provides:
T he C lerk is authorized to receive m essages from the President and from the Senate at any time
th at the H ouse is not in session.
R ules o f the H ouse o f Representatives, R u le I1I-5.
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As a matter of political dynamics, even a slight increase or decrease in Presidential power may have enormous impact on the President’s influence with
Congress. The pocket veto, therefore, should be appreciated as a tool of no
little significance.
Because of the short time typically available for analysis at the time that a
veto decision is required, and because of the adverse consequences of an
erroneous decision to pocket veto a bill rather than return it, with objections, to
the originating House, we have previously examined in rather comprehensive
fashion the legal issues associated with pocket vetoes in situations that are
likely to arise in the future.4 We have also carefully memorialized oral advice,
whenever we have given it, so that it may be readily available for review when
needed. We continue these practices in this memorandum, which reaffirms and
supplements the conclusions in our prior memoranda and confirms our oral
advice on this occasion.
We have consistently advised your Office on prior occasions that disapproval by inaction, the pocket veto, is the appropriate method of Presidential
disapproval after a sine die adjournment of the Congress, where the end of the
President’s constitutional period for approving or disapproving a bill falls
during the adjournment.5 That advice is fully applicable to the present adjournment. In our view, neither the designation of an agent to receive messages from
the President nor the provision for the possible recall of Members affects this
conclusion.
I. Background
Article I, § 7, cl. 2 of the Constitution provides in part:
Every Bill which shall have passed the House of Representatives and the Senate, shall, before it becomes a Law, be presented to the President of the United States; If he approve he
shall sign it, but if not he shall return it, with his Objections to
that House in which it shall have originated, who shall enter the
Objections at large on their Journal, and proceed to reconsider it.
If after such Reconsideration two thirds of that House shall
agree to pass the Bill, it shall be sent, together with the Objections, to the other House, by which it shall likewise be reconsidered; and if approved by two thirds of that House, it shall
become a Law. . . . If any Bill shall not be returned by the
President within ten Days (Sundays excepted) after it shall have
been presented to him, the Same shall be a Law, in like Manner
4 See “A pproval and D isapproval o f Bills by the President after Sine Die Adjournm ent o f the C o n g re ss/’ 6
Op. O .L.C. 846 (1982); “The Pocket Veto: H istorical Practice and Judicial Precedent I,” 6 Op. O .L.C . 134
(1982); “The Pocket Veto: H istorical Practice and Judicial Precedent II,’’ 6 Op. O.L.C. 150 (1982).
5 See the m em oranda cited supra note 4. See also M em orandum for the President from G riffin B. Bell,
A ttorney G eneral (M ay 13, 1977) (attaching M em orandum for the A ttorney General from John M. H arm on,
A cting A ssistant A ttorney G eneral, O ffice o f Legal Counsel (M ay 13, 1977)).
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as if he had signed it, unless the Congress by their Adjournment
p reven t its Return, in which Case it shall not be a Law.
(Emphasis added.) The highlighted phrase is commonly referred to as the
“Pocket Veto Clause” because it empowers the President to prevent a bill from
becoming law simply by placing it in his pocket, i.e., neither signing it nor
returning it with his objections to its House of origin. As noted above, the
functional difference between ordinary vetoes and pocket vetoes is that Congress cannot override the latter.
In The P ocket Veto Case, 279 U.S. 655 (1929), the Supreme Court upheld
the use of a pocket veto during an intersession adjournment of the 69th
Congress. Justice Sanford’s opinion for the Court concluded that the word
“adjournment” was not limited to final adjournments of a Congress, but also
included interim adjournments. The determinative factor with regard to an
adjournment was whether it “prevented” the President from returning the bill
within the time allowed to the House in which it originated. In resolving this
question, the Court rejected the argument that a bill could be “returned” to the
House within the meaning of the constitutional provision if it was returned to
an officer or agent of the House to be held by him and delivered to the House
when it resumed its sittings at the next session. The Court stated:
under the constitutional mandate [the bill] is to be returned to
the ‘House’ when sitting in an organized capacity for the transaction of business, and having authority to receive the return,
enter the President’s objections on its journal, and proceed to
reconsider the bill; and . . . no return can be made to the House
when it is not in session as a collective body and its members are
dispersed.
Id. at 683.

Delivery of the bill to an officer or agent, even if authorized by Congress,
“would not comply with the constitutional mandate”:
The House, not having been in session when the bill was delivered to the officer or agent, could neither have received the bill
and objections at that time, nor have entered the objections upon
its journal, nor have proceeded to reconsider the bill, as the
Constitution requires . . . . Manifestly it was not intended that,
instead of returning the bill to the House itself, as required by
the constitutional provision, the President should be authorized
to deliver it, during an adjournment of the House, to some
individual officer or agent not authorized to make any legislative record of its delivery, who should hold it in his own hands
for days, weeks or perhaps months, — not only leaving open
possible questions as to the date on which it had been delivered
to him, or whether it had in fact been delivered to him at all, but
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keeping the bill in the meantime in a state of suspended animation until the House resumes its sittings, with no certain knowledge on the part of the public as to whether it had or had not been
seasonably delivered, and necessarily causing delay in its reconsideration which the Constitution evidently intended to avoid. In
short, it was plainly the object of the constitutional provision
that there should be a timely return of the bill, which should not
only be a matter of official record definitely shown by the
journal of the House itself, giving public, certain and prompt
knowledge as to the status of the bill, but should enable Congress to proceed immediately with its reconsideration; and that
the return of the bill should be an actual and public return to the
House itself, and not a fictitious return by a delivery of the bill to
some individual which could be given a retroactive effect at a
later date when the time for the return of the bill to the House
had expired.
Id. at 684-85.

Use of the return veto during a brief, intrasession recess of only one House of
Congress was upheld in Wright v. United States, 302 U.S. 583 (1938).6 There,
the Supreme Court held that “Congress” had not adjourned when only one
House, the Senate, recessed for three days while the other was in session.7 The
Court rejected both legal and practical arguments that the President was “prevented” from returning a bill because of the Senate’s recess:
In returning the bill to the Senate by delivery to its Secretary
during the recess there was no violation of any express requirement of the Constitution. . . .
Nor was there any practical difficulty in making the return of
a bill during the recess. The organization of the Senate continued and was intact. The Secretary of the Senate was functioning
and was able to receive, and did receive, the bill.. . . There is no
greater difficulty in returning a bill to one of the two Houses
when it is in recess during the session of Congress than in
presenting a bill to the President by sending it to the White
House in his temporary absence.

Id. at 589-90.
6 We do not believe that there is any constitutional significance to the designation o f a period when one or
both H ouses are not in session as a “recess” o r an “adjournm ent” for purposes o f determ ining w hether a return
or a pocket veto is appropriate. There are certain technical practices which are unique to the House or the
Senate and from which certain parliam entary consequences flow, but the difference does not depend on
duration o r the consent o f the other H ouse. In this memorandum, we use the terms “recess" and “adjourn*
m ent” to mean any p eriod in which C ongress or one H ouse is not in session. W e do not, how ever, characterize
the normal day-to-day o r weekend interruptions in the session o f C ongress as adjournm ents for pocket veto
purposes w ithin the m eaning o f the C onstitution.
7 The C onstitution provides that “neither House, during the Session o f C ongress, shall, w ithout the C onsent
o f the other, adjourn for more than three days." U.S. Const, art. I, § 5, cl. 4.
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The Court distinguished The Pocket Veto Case on the ground that the
dangers inherent in an intersession adjournment were not present in the context
of a brief intrasession recess of three days or less by only one House. Id. at 595.
As discussed more fully in Part II, below, the Court specifically declined to
address the question whether an intrasession adjournment of more than three
days, for which the consent o f both Houses is required pursuant to Article I,
§ 5, cl. 4, would prevent the return of a bill and thereby trigger the pocket veto
provision. Id. at 598. The holding of the case was therefore expressly limited to
the statement that the return veto could be used to prevent a bill from becoming
law “where the Congress has not adjourned and the House in which the bill
originated is in recess for not more than three days under the constitutional
permission while Congress is in session.” Id. at 598.
More recently, in Kennedy v. Sampson, 511 F.2d 430 (D.C. Cir. 1974), the
United States Court of Appeals for the District of Columbia Circuit considered
a challenge by a Senator to a pocket veto of a bill, for which he had voted,
during a brief intrasession adjournment (six days for one House, five for the
other) of both Houses. The district court granted summary judgment for the
plaintiff. The court of appeals affirmed, holding that the adjournment fell
within the rule of Wright v. U nited States, not The Pocket Veto Case. Moreover, the court’s opinion concluded that a pocket veto would have been
inappropriate even under the standards set forth in The Pocket Veto Case: “The
modem practice of Congress with respect to intrasession adjournments creates
neither of the hazards — long delay and public uncertainty — perceived in the
P ocket Veto Case." Id. at 440. According to the court, “intrasession adjournments of Congress have virtually never occasioned interruptions of the magnitude considered in the Pocket Veto Case,” id. at 441.; and “[m]odem methods of
communication” make the return of a disapproved bill to the appropriate
officer of the originating House a matter of public record accessible to every
citizen. Id. The court therefore broadly concluded that:
an intrasession adjournment of Congress does not prevent the
President from returning a bill which he disapproves so long as
appropriate arrangements are made for the receipt of presidential messages during the adjournment.
Id. at 437. See also id. at 442.
In a subsequent case, Kennedy v. Jones, 412 F. Supp. 353 (D.D.C. 1976), the

Government entered into a consent judgment with the plaintiff, who had
challenged the President’s pocket veto of two bills, one during an intersession
adjournment and the other during an intrasession election adjournment of
thirty-one days. The same day that judgment was entered, President Ford
announced that he would not invoke his pocket veto power during intrasession
or intersession recesses or adjournments if the originating House had specifically authorized an officer or other agent to receive returned bills during such
periods. That announcement was limited to President Ford’s intended use of
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the pocket veto.8 It did not purport to bind, and, in our view, could not have
bound, future Presidents. President Reagan has made no similar statement, nor
did President Carter during his Presidency.
n . Analysis
As we have stated in our prior memoranda, we are confident that the
President may pocket veto bills when the President’s constitutional period for
exercising his veto power ends during an intersession adjournment of Congress.
A. The Case Law

We believe that The Pocket Veto Case stands for the proposition that
intersession pocket vetoes are not only appropriate, but required. The Court in
Wright distinguished The Pocket Veto Case and strongly implied that the
earlier decision was still the law with respect to intersession adjournments:
However real th[e] dangers may be when Congress has adjourned and the members of its Houses have dispersed at the end
of a session — the situation with which the Court [in The Pocket
Veto Case ] was dealing — they appear to be illusory when there
is a mere temporary recess.
302 U.S. at 595.
Our conclusion that pocket vetoes are the appropriate veto mechanism
during an intersession adjournment is not inconsistent with the District of
Columbia Circuit’s holding in Kennedy v. Sampson, which involved intrasession
vetoes. To the extent that the district court’s judgment in Kennedy v. Jones is
inconsistent with our conclusion, we believe that it is incorrect and inconsistent
with both The Pocket Veto Case and Wright. In any event, Kennedy v. Jones is
not a meaningful precedent because of the nonadversarial nature of the outcome. The court never did address the issues on the merits.
We therefore continue to read the case law to preserve the President’s power
to use the pocket veto during an intersession adjournment of Congress. We
believe that the holding in Wright regarding a recess of one House should be
limited to the facts of that case: a short (up to three day) intrasession recess or
adjournment of one House. For, just as Wright held that the return veto was
appropriate on those facts, The Pocket Veto Case held that the pocket veto was
required during a lengthy intersession adjournment by both Houses. Wright
neither expressly overruled The Pocket Veto Case nor challenged that Court’s
8 Follow ing the decision in the Kennedy v. Jones, the D epartm ent o f Justice issued a press release stating:
President Ford has determ ined that he will use the return veto rather than the pocket veto during
intrasession and intersession recesses and adjournm ents o f the Congress, provided that the House
o f Congress to w hich the bill and the P resid en t's objections must be returned according to the
C onstitution has specifically authorized an officer or other agent to receive return vetoes during
such periods.
D epartm ent o f Justice Press Release (Apr. 13, 1976).
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perception of and remedy for the dangers attendant to a lengthy intersession
adjournment. See The Pocket Veto Case, 279 U.S. at 684-85. In between the
extremes of these two cases lies a number of other factual situations in which
the result cannot be clearly derived from Wright. For example, we suspect that
the holding in Wright would not control if either House has adjourned sine die
at the end of a Congress: the Congress as a whole would not be in a position to
reconsider a bill returned to it. An intersession adjournment by one House
might also present a much more difficult issue for the Court than the short
recess in Wright. Finally, the most difficult situation under the analysis in
Wright would be an intrasession adjournment by one House of Congress longer
than three days. The Court in Wright expressly declined to predict the result in
such circumstances, stating:
[W]e have no such case before us and we are not called upon to
conjecture as to the nature of the action which might be taken by
the Congress in such a case, or what would be its effect.
Wright, 302 U.S. at 598. It is therefore clear that Wright cannot be read as the
final word on these issues. It goes without saying, of course, that what Wright
preserved of The Pocket Veto Case, the District of Columbia Circuit could not
on its own authority destroy. Thus, we conclude that if both Houses of Congress have adjourned sine die between sessions of Congress, their adjournment
“prevents” the President’s return of a bill within the meaning of the Pocket
Veto Clause.
B. The Effect o f President F o rd ’s Announcement

As we stated in our November 15, 1982 memorandum, see 6 Op. O.L.C. at
151-52, we do not believe that subsequent Presidents should consider themselves bound by President Ford’s self-imposed restrictions on his use of the
pocket veto. Moreover, as the Supreme Court so recently reaffirmed, any doubt
that the President’s approval could immunize a practice from constitutional
scrutiny was resolved in M arbury v. Madison, 5 U.S. (1 Cranch) 137 (1803).
See INS v. Chadha, 462 U.S. 919, 942 n.13 (1983).
C. The R eceipt o f M essages
As we discussed in our previous memoranda, specific authorizations of
agents to receive messages from the President have been customary for
intersession and intrasession adjournments in both Houses. The Senate’s provision for receipt of messages by the Secretary of the Senate during the present
intersession adjournment appears unexceptional in this regard. Since 1981, it
has not been necessary for the House to adopt a d hoc provisions because it has
maintained a standing Rule providing for receipt of messages from the President and the Senate whenever the House is not in session. As we noted in our
memorandum of November 15, 1982, however, the House Parliamentarian’s
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comments make clear that the House Rule, originally adopted by the 97th
Congress, H.R. Res. 5, 127 Cong. Rec. 98 (1981), was added to facilitate, if
possible, the use of the return veto during intrasession recesses and thereby to
discourage use of the pocket veto at that time. See 6 Op. O.L.C. at 151. The
Parliamentarian’s comments do not mention intersession pocket vetoes. Moreover, the legislative history of House Rule III-5 supports this interpretation.
Congressman Michel entered an analysis of the January 1981 Rules changes
into the Congressional Record prior to their adoption, 127 Cong. Rec. 99-102
(1981), in which he explained that the proposed rule applied only to “non sine
die adjournments.” Id. at 100. We therefore believe that the Senate’s appointment of an agent to receive messages during the current adjournment and the
House’s standing delegation of authority to receive messages were not intended to, and do not, require the President to use a return veto during an
intersession adjournment.
D. The Recall Provision

For similar reasons, we believe that the provision in H.R. Con. Res. 221,
authorizing the recall of Members upon two days’ notice by joint action of the
Speaker of the House and the Majority Leader of the Senate, does not affect the
use of the pocket veto during an intersession adjournment. First, there is no
indication in either the language or the legislative history of the Concurrent
Resolution that it was intended to prevent the President’s use of the pocket
veto. The “public interest” standard specified in the Concurrent Resolution for
the recall of Congress is at least as consistent with a conclusion that the
provision was intended to permit Congress to reconstitute itself to deal with
unanticipated crises in foreign or national affairs. A similar clause was included, for example, in H.R. Con. Res. 68, by which the 79th Congress
adjourned during the first session in 1945 shortly after the end of World War II.
See 91 Cong. Rec. 7733-34,7911-12 (1945). See also H.R. Con. Res. 412,93d
Cong., 1st Sess., 119 Cong. Rec. 43323, 43327 (1973).9
Second, even if the Congress had indicated an intention to preclude use of
the pocket veto during this intersession adjournment, we do not believe that the
provision in H.R. Con. Res. 221 could accomplish that objective. The Concurrent Resolution merely provides that the Speaker and the Majority Leader,
acting jointly, may, at their discretion, recall the Members on two days’ notice.
Under the reasoning of The Pocket Veto Case, once Congress adjourns, there is
no functioning “House” in the constitutional sense to which a bill can be
returned. Moreover, because the recall is discretionary, the President could not
9 A prior m emorandum w ritten in this O ffice considered the effect o f the recall provision in H.R. Con. Res.
412 on the use o f the pocket veto during the intersession sine die adjournm ent o f the 93rd Congress. That
m emorandum concluded that the recall provision w as not effective to require the use o f the return veto. A
sim ilar recall provision w as included in S. Con. Res. 42, 93d Cong., 2d Sess., 119 Cong. Rec. 26427 (1973).
The Guide to Congress (C ongressional Q uarterly, 3d ed. 1982) states that S. Con. Res. 42 revived a procedure
that had not been used in 25 years. See also H.R. Con. Res. 6 9 7 ,93d Cong., 2d Sess., 120 C ong. Rec. 41815
(1974).
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know in advance whether Congress in fact would be recalled to reconsider a
bill returned with his objections. The Congress could remain adjourned and
“prevent” the return of the bill — the precise situation the Pocket Veto Clause
was designed to prevent. We do not believe the mere possibility that Congress
could be recalled can affect the constitutional power of the President that arises
on the adjournment of Congress sine die. Indeed, under the Constitution, the
President always retains the authority to recall the Congress. U.S. Const, art. II,
§ 3. That he could have done so did not lead the Court in The Pocket Veto Case
to conclude that a return veto could have been exercised in lieu of the pocket
veto. We thus conclude that the mere reservation by the congressional leadership of the power to recall the Congress does not alter the fact that Congress has
adjourned and dispersed, rendering a pocket veto appropriate.
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Effective Date of the Reporting Requirement Imposed by the
Multinational Force in Lebabon Resolution
The three-month reporting requirement im posed by § 4 of the Multinational Force in Lebanon
Resolution (Lebanon Resolution) commenced as of the date o f enactm ent of that Resolution,
October 12, 1983. The specification in § 4 of the Lebanon Resolution that reports should be
made “ [a]s required by section 4(c) of the W ar Powers Resolution” is intended to incorporate
only the reporting obligation, not the timing mechanism, set forth in the War Powers Resolution.
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This confirms our oral advice to you in response to your request for our
views on when the President must submit to Congress the first of the periodic
reports on the situation in Lebanon that are required by § 4 of the Multinational
Force in Lebanon Resolution, S.J. Res. 159 (Oct. 12,1983) (“Lebanon Resolution”). That section requires the President to submit certain information to
Congress on the situation in Lebanon “as required by section 4(c) of the War
Powers Resolution [50 U.S.C. § 1543(c)]. . . but in no event shall he report less
often than once every three months.” In full text, the section reads as follows:
As required by section 4(c) of the War Powers Resolution, the
President shall report periodically to the Congress with respect
to the situation in Lebanon, but in no event shall he report less
often than once every three months. In addition to providing the
information required by that section on the status, scope, and
duration of hostilities involving United States Armed Forces,
such reports shall describe in detail —
(1) the activities being performed by the Multinational
Force in Lebanon;
(2) the present composition of the Multinational Force in
Lebanon, including a description of the responsibilities and
deployment of the armed forces of each participating country;
(3) the results of efforts to reduce and eventually eliminate
the Multinational Force in Lebanon;
(4) how continued United States participation in the Multinational Force in Lebanon is advancing United States foreign
policy interests in the Middle East; and
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(5)
what progress has occurred toward national political
reconciliation among all Lebanese groups.
For the reasons discussed below, we conclude that the three-month reporting
requirement set forth in the Lebanon Resolution began to run upon enactment
of the Resolution on October 12,1984, and therefore the first report will be due
three months from that date, on January 12, 1984.1
The Lebanon Resolution does not expressly state that the three-month reporting period commences on a particular date. Therefore, we would ordinarily
conclude that the reporting period would commence as of the date of enactment
of the Resolution. See generally United States v. Commonwealth Auto Sales,
Inc., 463 F. Supp. 12, 13 (M.D. Pa. 1978). However, because § 4 specifies that
the reports should be made “as required by the War Powers Resolution,” and
Congress in § 2(b) of the Lebanon Resolution purported to “determine . . . that
the requirements of section 4(a)(1) of the War Powers Resolution became
operative on August 29,1983,” we must look at the question more closely.
Section 4(c) of the War Powers Resolution requires that, “whenever United
States Armed Forces are introduced into hostilities or into any situation described in subsection (a) of this section, the President shall . . . report to the
Congress periodically on the status of such hostilities or situation as well as on
the scope and duration of such hostilities, but in no event shall he report to the
Congress less often than once every six months.” 50 U.S.C. § 1543(c).2 As
indicated in note 1, supra, Senator Byrd has taken the position that the threemonth period imposed by § 4 of the Lebanon Resolution began to run on
August 29, 1983. This position appears to be based on the argument that the
1The occasion fo r y our request is a letter to the President from Senator B yrd o f December 5 ,1983, in which
S enato r Byrd takes the position that the three-m onth period specified in the Lebanon Resolution began to run
on A ugust 29, 1983, rather than on O cto b er 12, 1983. W e note that pursuant to the President's letter to
Speaker O ’N eill o f O ctober 19, 1983, in w hich the President stated his intention to submit the reports
required by S.J. Res. 159 “ no less frequently than once ev ery sixty days,” a report dated D ecem ber 14, 1983
was transm itted to the S p eak er and the P resident pro tempore o f the Senate by the President. A lthough not
directly relevant to the point at issue, we o b serv e that if Sen ato r B yrd's interpretation o f § 4 of S.J. Res. 159
w ere correct, then the first report would h a v e been due, under the P resident's O ctober 19, 1983 letter, on
O ctob er 27, only tw o w eeks after S J. Res. 159 became law. Thus, according to Senator B yrd's interpretation,
the President w ould presum ably be viewed b y the Speaker as having failed to honor his intention, expressed
on O ctober 19, to report at sixty-day intervals. However, if S peaker O 'N eill had understood the President to
have prom ised the first report by October 2 7 , it must be assum ed that the Speaker would have expressed his
concern shortly after O ctober 27. We are unaw are that any such concern has been expressed.
2 The situations described by subsection (a ) include any case in which United States Armed Forces are
introduced, in the absence o f a declaration o f war, —
(1) into hostilities o r into situations where im m inent involvem ent in hostilities is clearly
indicated by the circum stances;
(2) into the territory, airspace or w aters o f a foreign nation, while equipped for com bat, except
fo r deploym ents w hich relate solely to supply, replacem ent, repair, o r training o f such forces; or
(3) in num bers w hich substantially enlarge U nited States Armed Forces equipped for combat
already located in a foreign nation.
50 U .S.C . § 1543(a). W e note that neither § 1543(a) nor § 1543(c) requires that the President specify the
subsection under w hich inform ation is b e in g provided. Reports to C ongress, which have generally been
characterized as “consistent w ith” the W ar Pow ers R esolution, have traditionally not specified the subparagraph o f subsection (a) that m ay arguably have been triggered by the particular facts and circum stances
involved.
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language in that section, “[a]s required by section 4(c) of the War Powers
Resolution,” expresses a congressional intent that the three-month reporting
period began to run on August 29, 1983, the date recited by Congress in § 2(b)
of the Lebanon Resolution as the operative date on which, according to the
Congress, § 4(a)(1) of the War Powers Resolution was triggered with respect to
Lebanon.3 Under this interpretation, the first report on the situation in Lebanon
would have been due on November 29, 1983.
This interpretation of the Lebanon Resolution assumes that the reporting
requirement imposed by § 4 of the Resolution was not intended to be an
independent obligation imposed in the context of the compromise worked out
between the Executive and Legislative Branches, but rather was intended only
to supplement § 4(c) of the War Powers Resolution by requiring § 4(c) reports
to include certain additional categories of information and to be submitted at
three-month, rather than six-month, intervals.
We believe, however, that the reporting obligation imposed by § 4 of the
Lebanon Resolution must be interpreted in light of the full text, background,
and legislative history of that Resolution. Seen in context, we believe the threemonth reporting requirement stands alone as an independent reporting obligation imposed with respect to the situation in Lebanon, an obligation linked
directly to the eighteen-month authorization by the Lebanon Resolution for
participation of United States Armed Forces in the Multinational Force in
Lebanon.
We reach this conclusion for several reasons. First, we observe that the
authority provided by § 6 of the Lebanon Resolution for the participation of
United States Armed Forces in the Multinational Force in Lebanon extends for
an eighteen-month period commencing with the date of enactment of the
Resolution.4 Thus, at the only point in the Lebanon Resolution at which
Congress specifically focused on the commencement of a time period, Congress chose to have the time period commence on the date of enactment of the
Resolution itself. Congress could, of course, have chosen to commence the
eighteen-month authorization as of August 29, but it did not do so. We believe
it is both logical and reasonable to conclude that Congress contemplated that
the reports to be submitted pursuant to the terms of the Lebanon Resolution
would be submitted in phase with the eighteen-month authorization — i.e., at
three-month intervals at the end of the third, sixth, ninth, twelfth, fifteenth, and
eighteenth months of the authorization.
Second, there is no suggestion in the congressional debates or reports accompanying enactment of the Lebanon Resolution that Congress intended the
three-month period to run from August 29, 1983. We have been unable to
3 We note that in signing S.J. Res. 159 into law, the President specifically stated that he did not “necessarily
join in or agree w ith” some expressions o f Congress in that Resolution, including “the congressional
determ ination that the requirem ents o f section 4(a)(1) o f the W ar Powers Resolution becam e operative on
August 29, 1983.”
4 In signing S.J. Res. 159 into law , the President stated that § 6, providing an eighteen-m onth authorization
for deploym ent o f U nited States Armed Forces in Lebanon, should not “be interpreted to revise the President’s
constitutional authority to deploy U nited States Armed Forces.”
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locate in that legislative history any specific discussion of when the periodic
reporting requirement with respect to Lebanon would commence. Debate over
the reporting requirement focused only on the length of the interval between
reports. Draft resolutions in both the House and Senate initially provided for a
six-month reporting period but, because of concerns about the volatility of the
situation in Lebanon and the perceived need for more frequent information,
both Houses agreed upon a three-month reporting period. See, e.g., S. Rep. No.
242, 98th Cong., 1st Sess. 9-10 (1983); 129 Cong. Rec. 26036 (1983) (remarks
of Senator Mathias); id. at 26145 (1983) (text of H.R.J. Res. 364); id. at 26494
(1983) (remarks of Rep. Zablocki). These congressional discussions concerning the reporting period do not suggest in any way that the commencement of
the period would be triggered as of the date Congress “determined” in the same
resolution that § 4(a)(1) of the War Powers Resolution had been triggered —
i.e., as of August 29, 1983 — rather than as of the date of enactment of the
Resolution.
Third, the language of early House and Senate draft resolutions that would
have imposed a six-month reporting period suggests strongly that Congress did
not contemplate that its determination regarding the operative date for triggering of the War Powers Resolution, August 29, 1983, would also commence the
running of the time for the reporting requirement imposed by the Lebanon
Resolution. Those drafts provided, in much the same language as was ultimately used in S.J. Res. 159, that the reports were to be submitted “[a]s
required by section 4(c) of the War Powers Act . . . but in no event shall he
report less often than once every six months." See 129 Cong. Rec. 26145
(1983) (text of H.R.J. Res. 364); S. Rep. No. 242, supra, at 30-31 (text of S.J.
Res. 166) (emphasis added). If the drafters had intended that the time for
submission of reports under the proposed Lebanon Resolution would begin to
run on August 29, it would not have been necessary to specify that the reports*
be submitted at six-month intervals, since that requirement was already provided in § 4(c) of the War Powers Resolution, and the language imposing the
six-month requirement therefore would have been completely superfluous.5
What Congress must have contemplated was that the six-month period, later
reduced to three months, would commence at the same time as the eighteenmonth authorization.
5 It could, o f course, be argued that this six-m onth requirem ent was inadvertently included in bills such as
H .R .J. Res. 364 by drafters unaware that § 4(c) o f the W ar Pow ers R esolution already required semiannual
repo rtin g . H ow ever, it m ust b e remembered that H.R.3. Res. 3 6 4 was authored by the late Chairm an Zablocki
o f the H ouse C o m m ittee on Foreign A ffairs, who was also a prim e d rafter and sponsor o f the W ar Powers
R esolution in 1973. C hairm an Zablocki's introductory rem arks explaining the provisions o f H.R.J. Res. 364
to his co lleag u es on the floor o f the H ouse on Septem ber 2 8 , 1983, m ake quite clear that he viewed the
reporting requirem ent o f H .R .J. Res. 364, w hich w as then a six-m onth requirem ent, as independent from the
reporting oblig atio n im posed by § 4(c) o f the W ar Pow ers Resolution. He stated that H.R.J. Res. 364
“ [r]equires a sem iannual reporting requirem ent on the status, scope and d uration o f hostilities involving U.S.
forces.” 129 C ong. Rec. 26112 (1983). T o accept Senator B y rd ’s suggested reading o f the Lebanon Resolution w ould require us to conclude that C hairm an Zablocki did not understand the terms o f § 4(c) o f the W ar
Pow ers R esolution, and to disregard this im portant evidence o f congressional intent, neither o f which we are
prepared to do.
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Our interpretation does not render superfluous the language “[a]s required
by section 4(c) of the War Powers Resolution” used in § 4 of the Lebanon
Resolution. That language can reasonably be understood to incorporate by
reference the substantive obligation set forth in § 4(c) of the War Powers
Resolution for the submission of reports on the status, scope, and duration of
hostilities described in § 4(a) of the War Powers Resolution. It need not
necessarily — and we believe should not — be interpreted to incorporate, in
addition, the timing mechanism of the War Powers Resolution. Moreover, § 4
of the Lebanon Resolution actually reiterates those substantive requirements of
§ 4(c) of the War Powers Resolution, which we believe is further evidence of
Congress’ intent that § 4 of the Lebanon Resolution be a separate, independent
reporting requirement tailored to the unique circumstances of the situation in
Lebanon.6
Finally, we believe that directly linking the specific reporting requirement
imposed by § 4 of the Lebanon Resolution to the date determined by Congress
to be the operative date for invocation of the War Powers Resolution would
threaten to undercut the compromise reached by the Executive and Legislative
Branches on the underlying constitutional controversy surrounding application
of the War Powers Resolution to the situation in Lebanon. We view the
reporting requirement imposed with respect to Lebanon to be part of that
overall compromise, which was engineered to avoid perhaps irreconcilable
conflict between those Branches in the context of an ongoing crisis. Given this
background, and in the absence of any persuasive language or legislative
history to the contrary, we conclude that the three- month reporting requirement imposed by § 4 of the Lebanon Resolution commenced as of the date of
enactment of that Resolution, October 12, 1983.
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6 W e note in this regard that the legislation at issue here was truly unique in that no sim ilar legislation had
ever been considered and adopted by Congress since the enactm ent o f the W ar Powers R esolution in 1973.

Proposed Commission on Deregulation of
International Ocean Shipping
Individuals who serve on a purely advisory Com mission on the Deregulation of International
O cean Shipping need not be officers o f the United States. Appointment of M embers of
C ongress to such a Commission does not implicate the Incompatibility Clause, U.S. Const,
art. I, § 6, cl. 2. A provision authorizing the congressional leadership to make recommendations for appointm ents to the Com m ission does not limit the President’s ultimate responsibility for such appointm ents.
The proposed C om m ission may not hold a witness in contem pt for failure to comply with a
C om m ission subpoena or to testify. Rather, the Com mission should be required to seek a
court order com pelling compliance.
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This responds to your request of December 5, 1983 for our comments on
§ 17 of S. 47, the Shipping Act of 1983. Section 17 would establish a Commission on the Deregulation of International Ocean Shipping (Commission). The
Commission would be comprised of twenty-two members drawn from both the
Executive and Legislative Branches and from the private sector. The Executive
Branch would be represented by the President, the Secretary of State, the
Attorney General, the Secretary of Transportation, the Chairman of the Federal
Trade Commission, and the Chairman of the Federal Maritime Commission or
their designees. Proposed § 17(a)(2)(A), (B). The Legislative Branch would be
represented by eight Members of Congress, four from the House of Representatives and four from the Senate, chosen by the President from members of
particular committees. Id. § 17(a)(2)(C), (D). The majority leader of the Senate
and the Speaker of the House of Representatives would make recommendations on these appointments. The private sector would be represented by eight
citizens chosen by the President. Id. § 17(a)(2)(E).
An examination of the bill indicates that the Commission’s functions, id.
§ 17(c), are purely advisory: the Commission is to make a comprehensive
study of particular issues involved in deregulation of ocean shipping and
submit a report making recommendations to Congress and the President. Id.
§ 17(e). Thus, individuals who serve on this Commission will possess no
enforcement authority or power to bind the Government and therefore need not
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be officers of the United States. Buckley v. Valeo, 424 U.S. 1, 126, 141 (1976).
Therefore, appointment of Members of Congress does not implicate the Incompatibility Clause of the Constitution. U.S. Const, art. I, § 6, cl. 2. We also read
§ 17(a)(4), pursuant to which the Senate Majority Leader and the Speaker of
the House of Representatives make recommendations for appointments under
§ 17(a)(2)(C) & (D), as in no way limiting the President’s ultimate responsibility for the selection of the members of the Commission. That ultimate responsibility must include the power to refuse to appoint any person recommended and to
request the submission of another recommendation if a nominee appears unsuitable.
We must object, however, to § 17(d), which provides that failure of a witness
to comply with a Commission subpoena or to testify when summoned will be
punishable under 2 U.S.C. §§ 192- 194. These are the provisions applicable to
contempt of Congress, and they provide for summary process. Whoever fails to
comply with a request for information is “deemed guilty of a misdemeanor”
and the matter is referred to the appropriate United States Attorney for prosecution. Id. §§ 192, 194. By contrast, under the numerous provisions for enforcement of Executive Branch agency and independent regulatory commission
subpoenas, the agency or commission must apply, usually through the Attorney
General, to a court for an order directing the subpoenaed individual to comply
and it is the court order that an individual must comply with, not the agency
request. The individual is punished for contempt of court, not contempt of the
agency.
This distinction is rooted in both constitutional and policy concerns. In 1894,
the Supreme Court stated that the Interstate Commerce Commission could not,
consistent with due process, enforce its own subpoenas by being given the
power to commit or fine people for disobedience:
The inquiry whether a witness before the Commission is bound
to answer a particular question propounded to him, or to produce books, papers, etc., in his possession and called for by that
body, is one that cannot be committed to a subordinate administrative or executive tribunal for final determination. Such a body
could not, under our system of government, and consistently
with due process of law, be invested with authority to compel
obedience to its orders by a judgment of fine or imprisonment.
Except in the particular instances enumerated in the Constitution, and considered in Anderson v. Dunn, 6 Wheat. 204, and in
K ilboum v. Thompson, 103 U.S. 168, 190, of the exercise by
either house of Congress of its right to punish disorderly behavior upon the part of its members, and to compel the attendance of
witnesses, and the production of papers in election and impeachment cases, and in cases that may involve the existence of those
bodies, the power to impose fine or imprisonment in order to
compel the performance of a legal duty imposed by the United
States, can only be exerted, under the law of the land, by a
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competent judicial tribunal having jurisdiction in the premises.
See W hitcom b’s Case, 120 Mass. 118, and authorities there
cited.
IC C v. Brimson, 154 U.S. 447, 485 (1894). Since then, Congress has “never”

conferred the power to enforce a subpoena on an issuing agency. L. Jaffe & N.
Nathanson, Administrative L aw 439 (1976). Thus, there has been no occasion
for the Court to reexamine Brimson. Although there has been continuing debate
over B rim son’s analysis,1the fact remains that Brimson is the Supreme Court’s
last word on the subject, and in that case the Court distinguished Congress’
contempt power as being rooted in the Constitution and historical precedent,
and which the Court has recognized is subject to limits. See, e.g., M arshall v.
Gordon, 243 U.S. 521 (1917). Although modem legal theory is less hostile to
coercive agency action than when Brimson was decided, there is at the same
time more sensitivity to arguments that due process requires that the prosecutor
not also be the judge.2 It is not clear to which branch of the government the
Commission belongs. If Congress intends the Commission to be part of the
Executive Branch, we are reluctant to approve the use of 2 U.S.C. §§ 192 and
194, and would urge rather that the power to enforce subpoenas be modeled on
that traditionally given agencies. See, e.g., 7 U.S.C. § 2717. This is especially
true when there is no need to press for this extraordinary power. Other advisory
commissions, charged with equally important tasks, have been able to rely on
the courts to enforce their subpoenas. Likewise, federal agencies have functioned to Congress’ satisfaction for decades without this power. If, on the other
hand, the Commission is meant to be part of the Legislative Branch, similar to
the Commission on Security and Cooperation in Europe, 22 U.S.C. § 3007(b),
the bill should be amended to say so specifically.
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1 See K. D avis, Administrative Law Treatise 21 4 -1 5 (1958); Note, Use o f Contempt Power to Enforce
Subpoenas and Orders o f Administrative Agencies, 71 Harv. L. Rev. 1541 (1958). See also Federal Maritime
Comm'n v. New York Terminal Conference, 373 F.2d 424, 426 n.2 (2d Cir. 1967).
2See, e.g.. Ward v. Village o f Monroeville, 409 U.S. 57 (1972); Morrissey v. Brewer, 408 U.S. 4 7 1 ,4 8 5 -8 6
(1972).
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