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Office of the Principal Deputy Assistant Attomey'Ge'ncml_ . Washinéton, D.C. 20530

July 20,2007
MEMORANDUM FOR JOEN A. RIZZO
ACTING GENERAL COUNSEL CENTRAL INTELLIGENCE AGENCY
" Re: Applzcatlon of the War Crimes Act the Detainee Treatment Act, and Common Artzcle 3 '
of the Geneva Conventions to Certain T echniques that May Be Used by the CIA in the
' Interrogatzon of High Value al Qaeda Detamees

-You have asked whether the Central Intelhgence Agency may lawﬁzlly employ six

- “enhanced interrogation techniques” in the interrogation of high value detainees who are
_members of al Qaeda and associated groups. Addressing this question requires us to determine

whether the proposed techniques are consistent with (1) the War Crimes Act, as amended by the

' _:Millta:y ‘Commiissions Act of 2006; (2) the Detainee Treatment Act of 2005; and (3) the
requlrements of Common AIthle 3 of the’ Geneva Conventions.

-As the. Pres:dent announced on, September 6, 2006, the CIA has operated a detention and

o mterrogatlon program since the months after the attacks of September 11, 2001. The CIA has
- detained in this program several dozen high value terrorists who were beheved to possess critical
. - information that-could assist in preventing future terrorist attacks, including by leading to the
- capture of other senior al Qaeda operatives. In mterrogatmg a small number of the_se terrorists,
_"the CIA: applied what the Preésident described as an “alternative set of procedures”—and what the ;

Executive Branch intérnally has referred fo as “enhanced mterrogatlon techniques.” These

. techniques were developed by professionals in the CIA, were approved by the Director of the
- CIA, and were employed under strict conditions, including careful supemsnon ‘and ‘monitoring,
- +in'a manner that was défermined to be safe, effective, and lawful. The President has stated that
" -the use of such techmques has saved American lives by revealing information about planned -
_.*. terrorist plots. They-have been recominiended for approval by the Principals Commiittee of the
">, National Security Councxl and bnefed to the full- membership of the congresswnal mtelhgence :

' commlttees
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o * Prior to the President’s announcement on September 6, 2006, fourteen detainees in CIA -
custody were moved from the secret location or locations where they had been held and were

- 'transferred to the custody of the Department of Defense at the U.S. Naval Base at Guantanamo
Bay, Cuba; no detainees then remained in CIA custody under this program. Now, however, the
CIA expects to detain further higli value detainees who meet the requirements for the program,
and it proposes to have six mterroganon techmques available for use,as appropriate. The CIA
has determined that these six techniques are the minimum necessary to maintain an effective
program deslgned to obtam crmcal mtelhgence : :

< The past eighteen months have thnessed sxgmﬁcant changes in the legal framework
-applicable to the armed conflict with al Qaeda. The Detainee Treatment Act (“DTA”), which the -
.+ President signed on December 30, 2005, bars the imposition of “the cruel, unusual, for]
‘ inhumane treatment or punishment prohxblted by the Fifth, Eighth, and Fourteenth Amendments
" to the United-States Constitution” on anyone in the custody of the United States Government,
regardless of location or nationality. The President had required United States personnel to
follow that standard throughout the world as a matter of policy prior to the enactment of the
. DTA; the DTA requu'es comphance as a matter of law. :

Or June 29, 2006 the Supreme Court decxded Hamdan V. Rumsfeld, 126 S. Ct. 2749

(2006), holding that the military commissions established by the President to try unlawful eneémy
.combatants were not consistent with the law of war, which at the time was a general requirement
-of the Uniform Code of Military Justice. Commen Article 3 of the Geneva Conventions was a

. part of the applicable law of war, the Court stated, because the armed conflict with al Qaeda
constituted a “conflict not of ar international character.” : The Court’s ruling was contrary to the .

: Presrdent s prior determination that Common Article 3 does not apply to an armed conflict
‘across national boundaries with an mternatlonal terrorist organization such as al Qaeda. See
-Memorandum of the President for the National Security Council, Re: Humane Treatment of al
Qaeda and Talzban Detainees at 2 (Feb 7, 2002) _

. The Supreme Court s decxsion concermng the apphcab1hty of Common Article 3
sintroduced a legal standard that had not previously apphed to this-conflict and had only. rarely
. been interpreted in past conflicts. ‘While: directed at conduct that is egregious and umversally

" .condemned, Common Article 3 contsins several vague and 1ll-deﬁned terms that some‘could
s have ‘interpreted in a manneér that might subject Bnited States intelligence personnel to
* uneéxpected, post hoc-standards for their conduct. The War Crimes Act magnified the
" Significance of any msagreement over the mea.mng of these terms by making a vmlatlon of
- .Common-Article 3 a federa.l crime; -

A Reﬂecung‘tlns pohcy,thsOfﬁce oonc‘!udedsevenmonﬂlsbefoxe enactment of the DTA that the six-
' ;emhanced interrogation techniques discusséd herein complied with the sibstance of .S obligations under Article 16
- " of the Convextion Against Torturé andOthetInhmnanorchradmgTreaunmt, 1465 UN.T.S. 85 (“CAT™). See
: Memorandum for Jolin A. Rizzo, Senior Deputy General Counsel, Central Intelligence Agency, from Steven G. -
. Bradbury, Pnncxpal Deputy Asswtant Attorney General, Office of Legal Counsel, Re: Application of United States

e .Obligations Under Article 16 of the Convention Against Tortyre to Certain Tedmzques thatMay Be Used in the .

:.Intemgatzon of ‘High Value ol Qaeda Detamees (May 30, 2005) :‘:‘ -
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- The President worked with Congress in the wake of the Hamdan decision to prowde clear
. Iegal standards for U.S. personnel detaining and interrogating terrorists in the armed conflict
. with al Qaeda, an objective that was achieved in the enactment of the Military Commissions Act
of 2006 (“MCA”). Of most relevance here, the MCA amended the War- Crimes Act, 18 U.S.C.
§ 2441, to specify nine discrete offenses that would constitute grave breaches of Common .
‘Artncle 3. See MCA § 6(b). The MCA further implemented Common Article 3 by stating that
 the prohibition on cruel, inhuman, and degrading treatment in the DTA reaches conduct, outside
of the grave breaches detailed in the War Crimes Act, barred by Common Article 3. See id
" §.6(c). The MCA left responsibility for interpréting the meaning and application of Common
Article 3, except for the grave breaches defined in the amended War Crimes Act, to the
- President. To this end, the MCA declared the Geneva Conventions judicially unenforceable, see

".id. § 5(a), and expressly provided that the President may issue an interpretation of the Geneva

.- Conventions by executive order that is “authoritative . . . as a matter of United States law in the
“-same.manner as other adm1mstrat1ve regulatxons ? Id. § 6(a)

. This memorandum applies these new legal developments to the six mterrogatxon

: .techmques that the CIA proposes to use with high value al Qaeda detainees.’ Part I provides a
: brief history of the CIA detention program as well as a description of the program s procedures,
- . safeguards, and the six enhanced. techniques now proposed for use by the CIA. Part IT addresses
the newly amended War Crimes Act and concludes that none of its nine spec1f1c criminal

N a This memorandum addresses the comphance of the six proposed mten'ogauon techmques with the two
) statmes and one treaty provision at issue. We previusly have concluded that thesé techniques do not violate the
federal prohibition on torture, codified at 18 U.S.C. §§ 2340-2340A. See Memorandum for John A. Rizzo, Senior
‘Deputy. General Counsel, Central Intelligence Agency, from Steven G. Bradbuiy, Principal Deputy Assistant
Attomey General, Office of Legal Counsel, Re: Application of 18 U.S.C. §§ 2340-23404 to Certain Techniques that
" May Be Used in the Intérrogation of a.High Value al Qaeda Detainee (May 10, 2005) (“Section 2340 Opinion™); see
- also Memorandum for John A. Rizzo, Senior Deputy General Courisel, Central Intelligence Agency, from Steven G.
Bradbury, Principal Deputy Assistant Attorney General, Office of Legal Counsel, Re: Application of 18 '
. US.C. §§ 2340-23404 to the Combined Use of Certain. Techniques in the Interrogation of. ‘High Valué al Qaeda
. . Detainees (May 10, 2005) (“Combined. Use™) (ooncludmg that the combined use of these techniques would not .
. violate the federal prohibition on torture). In addition, we have determined that the conditions of confinement inthe
" CIA program fully comply with the DTA and Common Article 3, and we do:not-address those conditions-again here..

. See Memorandum for John A. Rizzo, Acting General Counsel, Central Intelligence Agency, fiom Steven G..

A'(Aug, 31, 2006):

.Bradbury, Acting Assistant Attomey General, Office of Legal Counsel, Re: Application of the Detainee Treatment
- Act to Conditions of Conﬁnement of Central Intellzgenoe Agency Facilities (Aug. 31, 2006); Letfer to John'A. Rizzo,
.+ Acting General Counsel, Central Intelligence Agency, from Steven G. Bradbury, AetmgAmstamAttomeyGeneral, .
Office of Legal Counsel, Re: Appl:catzon of ‘Comrion Article 3 to Conditzons of Conﬁnement at CIA Facilmes L

. Together wnh our pnor opisions, the quesuons we discuss in this memoxandmn fully -address the
- potentially relevant sources of United States law that are applicable to the lawfulness of the CIA detention and
interrogation program. We understand that the CIA proposes to detain these persons at sites outside the temtoxy of
* .. the'United States and outside the Special Maritime and Territorial Jurisdiction of the United States (“SMTJ"), as -
,deﬁned in 18 U.S.C. §.7; and theréfore other provisions in title 18-are not applicable.” In addition, we understand .
that the CIA will notdetammtlnspmgmmanypersonwho wapnsonetofmrunderAmdﬂoftheThndGeneva T

Ay Convention Relative fo the Protection of Prisoners.of War ; 6 U.S.T. 3316 (Aug. 12, 1945) (“*GPW™) or a person *

_’ covered by Article 4 of the Fourth Geneva Convention R.elauve to the Protection of Civilian Persons in Time of
‘War,;6'U.S.T. 3516 (Aug:12; 1949) (“GCV"), and thiis the provxsxons of the Geneva Convcnnons other than

~'Common Am::le 3 also do not apply here
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| oﬁenses prohlbrts the six techniques as proposed to be employed by the CIA. InPart III, we

consider the DTA and conclude that the six techniques as proposed to be employed would satisfy
its requirements. The War Crimes Act and the DTA cover a substantial measure of the conduct

_prohibited by Common Article 3; with the assistance of our conclusions in Parts II and III,
Part IV explains that the proper interpretation of Common Articlé 3 does not prohibit the United
‘States from employmg the CIA’s proposed interrogation techniques.

o To' make that detemnnatlon_concluswe under Umted States law, the President may
exercise his authority under the Constitution and the Military Commissions Act to issue an

.executive order adopting this interpretation of Common Article 3. We understand that the

President intends to exercise this authority. We have reviewed his proposed executive order:

‘The executive order is wholly consistent with the interpretation of Common Article 3 provided
. herein, and the six proposed intérrogation techniques comply wnh each of the executive order’ 's

terms
: B (VI
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The CIA’s authonty to operate its proposed detention-and mterrogatlon program is
_contained in the President’s September 17, 2001, Memoranidum of Noti ﬁcaﬂon‘

| Altliough the CIA’s detention program was temporarily -

emptied in early September 2006, that Memorandum of 'Notification has not been suspended by -

‘the President and continues to.authorize the CIA to opera]:e a detention program in accordance

with the terms of the memorandum. h
Ar'-' .

The CIA riow proposes to. operate a hmlted detenuon and mte:rogatton program pursuast ?

o the authority granted by the President in the Memorandum of Notification. The CIA does not .
. intend for this program to-inyvolve long-term detent:on, or to serve a purpose similar to that of: the
T.S. Naval Base at Guantanamo-Bay, Cuba, which is in part to, detam dangerous enemy -

combatants, who continue to pose a threat to the United States, unUI the end of the armed

.~ conflict with al Qaeda or until other satisfactory arrangements can be made. To the contrary, the -
" CIA currently intends for persons introduced into the program to be detained only so long as'is

- mecessary to obtain the vital mtelhgence they may possess. Once that end is accomplished, the -
. CIA intends to transfér the detainee to the custody of other entities, mcludmg in some cases the

B Umted ‘States. Depaitment of Defense

? Tlns formula has been followed with regard ta one person held in CIA custody since the President’s.

o .September6 2Q06remaxksdunngwhxchheannounoedthattheprogmmwasemptyatrhatume. 'IheCIAtook o
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The group of persons to whom the CIA may apply interrogation techmques is also

. -limited: Under the terms of the Memorandum of Notlf cation, only those whom the CIA has a
- reasonable basis to believe “pose a continuing, serious threat of violence or death to U.S. persons
and interests or who are planning terrorist activities” may be detained." Evenas; t0""(‘b)(3) NatSecAct

detainees who meet that standard, however, the CIA does not propose to use enhanced

. interrogation techniques unless the CIA has made three additional determinations. First, the CIA
- must conclude that the detainee is a member or agent of al Qaeda or its affiliates and is likely to |
. possess critical intelligence of high value to the United States in the Global War on Terror, as’
* further described below. -Second, the Director of the CIA must determine that enhanced

interrogation methods are needed to obtain this crucial information because the detainee is

- withholding or manipulating intelligence or the threat of imminent attack leaves-insufficient time
. for the use of standard questioning. Third, the enhanced techniques may be used with a
particular detainee only if, in the professional judgment of qualified medical personnel, there are

no s1gmﬁcant med:cal or psycholog1cal contraindications for their use with that detainee.
- L

The program is lumted to persons whom the Director of the CIA determines tobe a

g ‘member of or a part of or supporting al Qaeda, the Taliban, or associated terrorist organizations
- and likely to-possess information that could prevent terrorist attacks against the United States or-

its interests or that could help locate the semor leadership of al Qaeda who are conducting its -

< * cainpaign of terror against the United States.* Over the history of its detention and interrogation’ -
© program, from March 2002 until today, the CIA has had custody of a total of 98 detainees in the .
.~ program. Of those 98 detainees, the CIA has only used enhanced techniques with a total of 30
" The CIA has told us that it believes many, if not all, of those 30 detainees had received training

in the resistance of interrogation methods and that al Qaeda actively seeks information regardmg

" U S. mtexrogatlon methods in order to enhancc that training.

2

The CIA has mformed us that, even with regard to detamees who. are belxeved to posgess

:‘ High value information, enhanced techniques would not be used unless normal debneﬁng
metliods have been inéffective or unless the imminence of a potential attack is believed not to

allow sufﬁclcnt time for-the use of other methods. Even under the latter cxrcumstance the
detainee will be afforded the opportunity to answer questions before the use of any- enhanoed

‘techniques.. In'either case, the on-scene mterrogatlon team must dptenmne that the detamee is

withholdinig or manipulating information. “The interrogation team then develops a written

- interrogation plan. Any interrogation plan that would involve the use of enhanced techniques - '

RN 'custodyof‘abdal-Hadlalh‘aqlmDeoemberz(lOﬁ CIAofﬁcxalsqumstxonedhm—Mbasedonanmﬁw&mlmd
e asssmentofneed—-dldnotemployanyenhancedmtmoganontechmq\udmmghxsqlmuonmg. OnApnl26
i 2007 theCIAplacedal—HadlmthecustodyoftheDepamnentofDefense. . , _

~ “The CIA mforms us that it cmrently views posswszon of mformauon regardmg thie 1ocation of Osamabm

- ) Laden or Ayman al-Zawahm as wan*antmg applmnon of enhanoed techmquw, if othcr oondmons are met.
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must be personally reviewed and approved by the Director of the Central Intelhgence Agency
Each approval would last for no more than 30 days.

3.

S The third significant precondition for use of any of the enhanced techmques is a careful
evaluation of the detainee by medical and psychological professionals from the CIA’s Office of
Medical Services (“OMS™). The purpose of these evaluations is to ensure the detainee’s safety at
~ all times and to protect him from physical or mental harm.- OMS pers_onnel are not involved in
the work of the interrogation itself and are present solely to ensure the health and the safety of
the detainee. The intake evaluation includes “a thorough initial medical assessment . . . with a
complete, documented history and a physical [examination] addressing in depth any chronic or
previous medical problems.” OMS Guidelines on Medical and Psychological Support to
Detainee Rendition, Interrogation and Detention at 9 (Dec. 2004) (“OMS Guidélines™). In
‘addition, OMS personnel monitor the detainee’s condition throughout the application of -
enhanced techniques, and the interrogation team would stop the use of particular techniques or
halt the interrogation altogether if the detainee’s medical or psychological condition were to-

. indicate that the detainee might suffer significant physical or mental harm. See Section 2340.

' Oplmon at 5-6. Bvety CIA officer present at.an interrogation, including OMS personnel, has the

- B authonty and responsxbrhty to stop a technique if such harm is observed.

B.

The proposed mterrogatxon techmques are only one part of an mtegrated detentxon and
mterroganon program operated by the CIA. The. foundation of the program is the CIA’s
knowledge of the beliefs and psychologlcal traits of al Qaeda members. . Specrﬁcally, members
. of al'Qaeda expect that they will be subject to no more than verbal questioning in the hands of

. the United Statés, and thus-are trained patiently to wait out U.S. interrogators, confident that they
-.. can wrthstand U.S. initerrogation techniques. At the same time, al Qaeda operatives believe that -
". they are morally penmtted to reveal information once théy have reached a certain limit of -
discomfort. The program is designed to dlslodge the detainee’s expectations about how he will
" 'be treated in U:S. custody, to create a situation in-which he feels that he is not in .control, and to
: ‘establrsh a relatronshxp of dependence on the part of the detamee Accordmgly, the program’s
“intended effect is psychologrca.l it 1s not mtended to extract mformatron through the i unposmon

: , -.of physxcal pam

" In this regard the CIA generally does not ask quest:ons dunng the adrmmstratlon of the
techmques to which the CIA does not alréady know the answers. To'the extent the CIA ‘
. questions detainees during the administration of the techniques, the CIA asks for already known.
. .information to gauge whether the detaineé has reached the point at. which he believes that he is

" no longer required to resist the disclosure of accurate mformatron When CIA personnel in their _

professional judgment, believe the detainee has reached that polnt, the.CIA would dxscontmue
use of the technjques and. debrief the detainee regarding matters on which thie CIA is not .

. ‘deﬁnruvely informed. This approach highlights the interided psychologlcal effects of the - '

techniques and réduces the ability of the detainee to provxde false mformatron solely asameins
" to drscontmue therr apphcatlon S o .

. (b)(3) NatSecAct ‘
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The CIA has desxgned the techniques to be safe Importantly, the CIA did not create the
proposed interrogation techmques from whole cloth. Instead, the CIA adapted each of the '
techniques fromthose used in the United States mlhtary s Survival, Evasion, Resistance, and
Escape. (“SERE”) training. The SERE program is designed fo familiarize U.S. troops with

. interrogation techniques they might experience in enemy custody and to train these troops to
-resist such techniques. The SERE program provided empirical evidence that the techniques as

«uséd in'the SERE program were safe. As a result of subjecting hundreds of thousands of military
personnel to variations of the six techniques at issue here over decades, the military has a long
experiénce with the medical and psychologlcal effects of such techniques. The CIA reviewed

* the miilitary’s extensive reports concerning SERE training. -Recognizing that a detainee in CIA

custody will be in a very different situation from U.S. military personnel who experienced SERE
training, the CIA nonetheless found it important that no significant or lasting medical or
psychologlcal harm had resulted from the use of these techmques onU.S. mxhtaxy personnel over

, many years in SERE training.

"All of the techmques we dlSCUSS below would be applied only by CIA personnel who are
hlghly trained in carrying out the techmques within the limits set by the CIA and described in
this memorandum.” This training is crucial—the proposed techniques are not for wide - -
application, orfor use by young and untrained personnel who might be more likely to misuse or
.abuse them. The average age of a CIA interrogator authorized to apply these techniques is 43,

o

. :and many possess advanced degrees in psychology. Every interrogator who would apply these L

enhanced techniques is trained and certified in a course that lasts approximately four weeks,.
which includes mandatory knowledge-of the detailed interrogation guidelines that the CIA has -
developed for this program. This course entails for each interrogator. more than 250 hours of

“training in the techniques and their limits. An interrogator works under the direct supervision of

experienced personnel before he is permitted prmmpally to direct an interrogation. Each

:mterrogator has been psychologically screened to minimize the risk that an interrogator might
- misuse any technique. . We understand from you that these procedures ensure that all -

interrogators understand the design-and purpose of the interrogation techmquesg and that they

. :.wxll apply the techmques in accordance w1th their authonzed and intended use.

L The CIA. proposes to use two categones of enhanced mterrqgatxon techniques:
condltlonmg techniquesand corrective techmques The CIA has determined that the six

- .techmques we describe below are the minimum necessary to maintain an effective program for.
. - Obtaining the type of critical 1ntelhgence ﬁ'om a hi gh value detamee that the program is desngned

to ehcxt

s Indeecxibmgandevaluaungthepropowd techmques mtlnsMemommun,weareassxstedhythe :

AN .expenenoethatCIAmteuogalorsandmedmlpetsbnnelhavegamedthmughthepastadmxmsuauonofenlnnoed
- jntérrogation techniques prior to. thie enactment of the DTA. At that time, thosé techniques weré designed by CIA™ .

personnel to be safe, andﬂnsOﬂ‘icefoundthemtobelawﬁnlunderthethen—appheablelegalmglmes(xe. before the-~ .

. - -enactment of the DTA and the.MCA and the Supreme Court’s decision anamdan) See sypraatn2. Youhave -
CUL mformed us that the CIA’s subsequent expenenoe in oonductmg me pmgram has oonﬁrmed that Judgment o

g . B S )y L 00263
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A Condztzomng teclzmques

‘You have informed us that the proposed condmomng techniques are urtegral to the
program’s foundational objective—to convince the detainee that he does not have control over

- his basic human needs and to bring the detainee to the point where he finds it permissible,
* . consistent with his.beliefs and values, to disclose the information he is protecting. You have also

told us that this approach is grounded in the CIA’s knowledge of al Qaeda training, which

. authorizes the disclosure of information at such a point. The specific conditioning techmques at
issue here are dletary mampulatlon and extended sleep deprivation.

‘ Dzetary manzpulatzon would involve substituting a bland commercml liquid meal for a
detainee’s normal diet. As a guideline, the CIA would use a formula for calorie intake that

" depends on a detainee’s body weight.and expected level of activity. This formula would ensure

that calorie intake w1ll always be at least 1,000 kcal/day, and that it usually would be
significantly hxgher By comparison, commercial weight-loss programs used within the United.

-~ States commonly limit intake to 1,000 kcal/day regardless of body weight.- CIA medical ofﬁcers g
" -ensure that the detainee is provxded and accepts adequate fluid.and nutrition, and frequent

monitoring by medical personnel takes place while any detainee is undergoing dietary
manipulation. Detainees would be monitoréd at all times to ensure that they do not lose more

" than ten percent of their starting'body weight, and if such weight loss were to occur; application

of the technique would be discontinued. The CIA also would ensure that detainees, ata

o “minimum, drink 35 ml/kg/day of fluids, but a detainee undergomg dletary mampulatxon may
g dnnk as much water as he reasonably pleases ' :

" Extended sleep deprzvatzon would involve keépmg the detainee awake continuously for

I uo to 96 hours. Although the application of this technique may be reinitiated after the detaineg is -

‘allowed an opportumty for at least eight unmterrupted hours of sleep, CIA guidelines provide
that 3 defainee would not be subjected to more than 180 hours of total sleep deprivation during

one 30-day period.” Interrogators would employ extendeéd sleep. deprivation primarily to weaken
. - adetainee’s resistance to interrogation. The CIA knows from statements made by al Qaeda
- mémbers who have been interrogated that al Qaeda operatives are taught in training that it is-
. consistent with their beliefs and values to coopérate with interrogators-and to disclose
. ‘mformafaon orice they have miet the limits of their abihty to resist. Sleep deprivation is: eﬂ‘ectlve
.. in safely lnducmg fatigue as one ineans tobnng such operatives to that point. S

" 5The CIA generally follows asa gmdelme a calorie requirément of 900 kml/day +10 kczllkglday This
quanmy is multiplied by 1.2 for a | sedentary activity level or 1.4 for a moderate acllvxty level. Regardless of this

R .formula, the recommended minimum calorie intake is 1500 kcal/day, and in no event is the detainee allowed to
- “receive less than 1000. kmllday The guideline caloric intake for a detainee who welghs 150 pounds’ (appmnmately

68 kilograms) would therefore be nearly 1,900 kcallday for- sedentary actmty and would be mmore than 2,200

. -kmllday for moderate activity..

Inthls memorandum we addrws only the lawﬁths of a penod of contmuons ‘sleep depnvatxon of i no

7+ more than 96 hours. Should the CIA -determine that it would be necessary for the Director of the CIA 10 approve an
" extension of that period withi respect to.a particular detainee, this Office would provide addmonal gmdanoe on the
: apphcahon of the apphmble legal standards: to the facts-of that parucular case. _ .

o coog Py T (00264
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. The CIA uses. physical restramts to prevent the detainee from falling asleep. The
* detainee is shackled in a standing position with his hands in front of his body, which prevents
_him from falling asleep but allows him to move around within a two- to three-foot diameter area.
The detainee’s hands are generally positioned below his chin and above his heart ® Standing for

such an extended period of time can cause the physical effects that we describe below. We are
‘told, and we understand that medical studies confirm, that clinically significant edema (an
excessive swelling of the legs and feét due to the building up of excess fluid) may occur afteran -
extended period of standmg Due to the swelling, this condition is easily diagnased, and medical -
personnel would stop the forced standing when clinically significant symptoms of edema were
* recognized. In addition, standing for extended periods of time produces. muscle stress.. Though
this condition can be uncomfortable, CIA medical personnel report that the muscle stress '
" associated with the extended sleep deprxvatlon technique is not harmﬁll to the detamee and that

: detalnees n the past have not reported pain.

: - The detamee would not be allowed to hang by his wrists from the chains during the
"admimstratlon of the technique. If the detainee were no longer able to stand, the standing
component.of the technique would be immediately - discontinued. The detainee would be
- monitored a all times throuigh closed circuit television. Also, medical personnel will conduct.

" .. frequent physical and psychologlcal exammatlons of the detamee dunng apphcatnon of the

- technique.’

: We. understand that detainees undergomg extended sleep deprivation might experience -
“unpleasant physical sensations from prolonged fatigue, including a slight drop in body ’
temperature difficulty with coordmated body movement and with speech, nausea, and blurred
vision.” ‘Section 2340 Opinion.at 37; see also.id. at 37-38; Why We Sleep: The Functions of
Sleep in -Humans and OtherMammaLs' 23-24(1998). Extended sleep deprivation may cause .
- diminished cognitive functioning and, in a few isolated cases, has.caused the detainee to.
: experience hallucinations. Medical personnel, and indeed all interrogation team members are
. instructed to stop the use of this technique if the detainee is observed to suffer from significant
.“impairment of his mental functions, inchiding hallucinations. We understand that subjects
B depnved of sleep in scientific studies for significantly longer than the CIA’s 96-hour limit-on
* contintious sleep deprivation generally returr to normal neurologlcal functlomng with one mght

- of normal sleep. See Section 2340 Opzmon at 40.

Because releasmg a detamee from the shackles to u'ahze toxlet facilities would present a -

D sxgmﬁcant seounty risk and would mterfere w1th the eﬁ‘echveness of the techmque a detamee :

o "IheCIAregardsthJsshadchngpmoedureasstamngthecloékonthe96-hourhm1tfortheproposedslecp
depnvanontechmque Similarly, wzthregamtotheovemllsleepdepnvauonhmxtof 180 hours, theCIAdoesuot

o .applytheshacklmgprmdumformomﬂmnatotaloflso homsmone304aypenod.

9 If medical personncl deteriine, based on their professional judgment, hiat the detainee’s physml o
: oondmon does not permit him to stand foran extended period, or if a detainee develops physical complications from
: éxtended standing, such as clinically significant edema or muscle stress, then. interrogators may usc an altemative-

", - method of sleep deprivatian. ‘Under that méthod, the detainee would be shackled to a small-stool, effective for '
o suppomnghlswelght, but ofmsuﬂicxent mdthforhxm to keephnsbalanoe dunngm . )

,,,,,,,,,,,,,, m . — m -
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undergoing extended sleep deprivation frequently wears a disposable undergarment designed for
- adults with incontinence or enuresis. The undergarments are checked and changed regularly, and
the detainee’s skin condition is monitored. You have informed us that undergarments are used
_ solely for sanitary and health reasons and not to humiliate the detainee, and that the detainee will
. wear clothing, such as a palr of shorts over the under-garment durmg application of the
B techmque : .

2. Corre'ctive techniques

: Corrective techmques entaxl some degree of physxcal contact with the detamee
- Importantly, these techniques are not designed to inflict pain on the detainee, or to use pain to
.. obtain information. Rather, they are used “to correct [or] startle.” Background Paper at 5. This
* category of techniques, as well, is premised on an observed feature of al Qaeda training and
- mentality—the belief that they will not be touched in U.S. custody. Accordingly, these
: techmques ‘condition a detainee to pay attention to the interrogator’s questions and-. . . dislodge
“expectations that the detainee will not be touched” or that a detainee can frustrate the .
interrogation by simply outlasting or ignoring the questloner Sectwn 2340 Opzmon at 9. There

are four techniques in this category.

. The “fac1al hold” is used to hold a detamee s head temporanly immobile during -
: mterroganon One open palm is placed on either side of the individual’s face. Thé fingertips are.
kept well away from the mdmdua.l’s eyes. The facial hold is typlcally applied for a penod of
' only a few-seconds. _ _

‘The “attention grasp’ ’ consists of graspmg the individual ‘with both hands one hand on
each side of the collar opening, in a controlled and quick motion. In the same motion as the
- grasp, the individual is drawn toward the interrogator. The mterrogator uses a towel or other
-collaring device around the back of the detainee’s rieck to prevent any whiplash from the sudden
motion. Like the facxal hold the attention grasp is typxcally apphed for a penod of only a few

: seconds

The “abdommal slap” mvolves the mterrogator s stnkmg the abdomen of the detmnoe .
~ayith the back of his open hand ‘The interrogator must have no rings or other jewelry on his hard
S or, wrist. The i interrogator is positioned directly in front of the detainee, no more than 18 inches
.- from the detainee. With his fingers held tightly together and fully extended, and with his palm
‘toward his own body, using his elbow-as a fixed pivot point, the interrogator slaps the detaineein .
" -the detainee’s abdomen. The i mterrogator may not use a fist, and the slap must be dehvered '
ahove the navel and below the sternum. - : - :

- Wlth the “insult (or facnal) slap,” the intérrogator slaps the 1nd1v1dual’s face with fingers
B ‘shghtly spread. The hand makeés contact with the area directly between the tip of the mdmdual’
g ;-chm and the bottom of the correspondmg earlobe The interrogator thus “invades”.the )
" individual’s personal space.” We understand that the purpose of the facial slap is to induce -
. -shock or. surprise. Neither the abdominal slap nor the facial slap is used withan mtenstty or
U ﬁequency that would cause 31gn1ﬁcant pam or harm to the detainee. :

""""" ' ml J"“"“‘ R (00266
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. ' Medical and psycho.logicaIA personnel are physically’ present or otherwise observmg )
whenever these techniques are applied, and either they or any other member of the interrogation

. team will intervene if the use of any of these techniques has an unexpectedly pamful or harmful

psychologlcal effect on the detamee

- % % *

_ In the, analysm to follow we cons1der the lawﬁ.llness of these six techmques both
individually and in combmatxon You have informed us, however, that one of the techmques-—-
sleep deprivation—has proven to be the most indispensable to the effectiveness of the '
interrogation program, and its absence would, i in all likelihood, render the remaining techniques
of little value. The effectiveness of the program depends upon persuading the detainee, early in
the appllcatlon of the techmques that he is dependent on the interrogators and that he lacks -
control over his situation. Sleep depnvatxon, you have explained, is crucial to reinforcing that
-~ the detainee can improve his situation only by cooperating and providing accurate, information,
.The four corrective techniques are employed for their shock effect; because they are so carefully
limited, these corrective techniques startle but cause no significant pain. When used alone, they
-.quickly lose their value. If the detainee does not immediately cooperate in response to these
~ techniques, the detainee will quickly learn their limits and know that he can resist them. The
CIA informs us that the corrective techniques are effective only when the detainee is first placed
in a baseline state, in which he does not believe that he is in control of his surroundings. The
o oondmomng techmque of sleep depnvatlon, the CIA. jnforms us, is the least intrusive means
- available to this end and therefore critical to the eﬁ‘ectxveness of the. mtexrogatlon program

. The War Cnmes Act proscribes nine. cnmmal oﬂ‘enses in an armed conflict covered by
Common Articlé 3 of the Geneva Conventlons See 18 U.S.C. § 2441(c)(3): To list the

* . prohibited practices is to underscore their gravity:. torture, cruel and inhuman treatment,

- =~:oﬂ’enses

: ‘performmg blologlcal experiments, murder, mutilation or maiming, intentionally causmg serious
e bodxly mjury, rape, sexual assault or abuse and the takmg of hostages ’

’ - We need not tmdertake in the present memorandum to mterpret a]l of the oﬁ‘enses set

. -forth in the War Crifes Act. The CIA’s proposed techmques do not éven arguably 1mphca1e SiX -
- of these offenses—performing biological experiments, murder, mutilation or maiming, rape, -
sexual assault or abuse, and the takmg of hostages. ‘See 18 U.S.C. §§ 2441(d)(1)(C), D), EB);

(G), (1), and (I) Those six offenses borrow from existing, federal crnmna.l law; they have well- :

deﬁned ‘meanings, and we will not explore them in depth here."

oo 10 'IheAsslstantAttomeys Geneml for National Secuntyandfor theCmninaleaon haverevxcwed_and :
s oonwrmthPartII’s;maprctanonofthegenemllegalstandardsapphwblemme:elevamWaICnmeSAct

Y.

S - "AhhoughtheWar('.‘nmeeAadeﬁmsoﬁenSesundertheGenevaConvcntlons,msomdomsnclawthat '
- gmdw the interpretation of the Act’s statutory terins. Oongmsshaspmmdedthat“no foreign or international source’

R . oflawsball supply abasis foranﬂeofdeasxonmtheoounsofthe Umted States mmtexpretmgthe” prohﬂ:mons

ML — M 130267}1"
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Some features of the three remammg oﬁ‘enses—-torture cruel and inhuman treatment, and
mtentlonally causing serious bodily injury—may be implicated by the proposed téchniques and
s0 it is necessary for us to'examine them. Even with respect to these cffenses, however, we -
conclude that only one technique—extended sleep depnvatxon—-—requrres significant discussion,

»although we briefly address the other five techniques as appropnate

- First, the War- Crlmes Act prohlbrts torture, in a manner vutually xdentlcal to the
prevrously existing federal prohibition on torture in 18 U.S.C. §§ 2340-2340A. See 18 U.S.C.

- § 2441(d)(1)(A). This Office previously concluded that each of the’ currently proposed six

techniques, including extended sleep deprivation—subject to the strict conditions, safeguards,

. - and.monitoring applied by the CIA—does not violate the federal torture statute. See

" - Memorandum for John'A. Rizzo, Senior Deputy General Counisel, Central Intelligence Agency, -
“from Steven G. Bradbury, Principal Deputy Assistant Attorney General, Office of Legal
. Counsel, Application of 18 U.S.C. §§ 2340-23404 to Certain Techniques That May Be Used in .

the Interrogation of a High Value al Qaeda Detdinee (“Section 2340 Opinion™) (May 10, 2005).

As we explain below, our prior interpretation of the torture statute resolves not only the proper
. - interpretation of the torture prohibition in the War Crimes Act; but also several of the issues
" presented by the two other War Cnmes Act offenses atissue. '

Second, Congress created anew offense of “cruel and inhuman treatment” in the War

: Crimes Act (the “CIT offense™). This offense is directed at proscribing the “cruel treatment” and
.. ‘inhumane treatment prohibited by Common Article 3 of the Geneva Conventions: ‘See GPW Art..
3111, l(a) In addition to the “severe physical.or mental pain or suffering” prohxblted by the

torture statute; the CIT offense reaclies the new category of “serious phys1ca1 or mental pain or

- -suffering.” The offense’s separate definitions of mental and physical pain or suffering extend.to -
~ a wider scope of conduct than the torture statute and raise two prevxously unresolved questions

. . when applied to the CIA’s proposed techniques. The first issue is whether, under the definition
_of “serious physical pain or suffering,” the sleep deprivation technique intentionally inflicts a

“bodily injury that involves . . . a significant impairment-of the function of a bodily:member .

-+ .. ormental faculty,” 18 U.S.C. § 2441(d)(2)(D), due to the mental and physical conditions that can
be expected fo accompa.ny the CIA’s proposed téchnique.  The second question is whether, under
. -the definition of “serious mental pam or suffering,” the likely mental effects of the sleep -
. “deprivation technique constitute “serious and non«tranmtory mental harm.™ Under the .
procedures and safeguards proposed to be apphed, ‘We answer both questxons in the. negatwe

‘enumerating grave breaches of Common Article 3 in the War Crimes Act. MCA § 6(2)(2). In the context of
. *construing Common Article 3, however, we do find that Congress has set forth definitions under the War Crimes
- ’Actthatm'eﬁﬂlyoonsxstenthththeundustandmgofthesamemreﬁectedmsuchmmahmalm See
.mﬁ'aatﬂ-SZ 61-64. . T . , .

M2 Egr example, beeausethe oonea:ve techmquec mvolve somc physml contact thh the detaines, the

: ‘extent to.which those. techmquenmpheate the War Crimes Act merits some consideration. Aswe explain at various
. points below; hoiwvever, the mildness of these techmquee and the pmcedum underwlnch t'hey dre used leave tlmn
L outsrdethesoopeoftheWarCnmecACt. o .
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. Thxrd the. War Crimes-Act prohibits mtenuonally causing “serious bodily injury” (the
“SBI offense”). The SBI offense raises only one additional question with regard to the sleep
deprivation techniqué—whether the mental and physical conditions that may arise during that
technique, even if not “significant impairment(s]” under the CIT offense, are “protracted

-~ impairments” under the SBI offense. Compare 18 U.S.C. § 2441(d)(2)(iv), with id.

§ l365(h)(3)(D) Consistent with our prior analysis of the similar requirement of “prolonged

". mental harm” in the torture statute we conchide that these conditions would not tngger the -
o apphcablhty of the SBI offense.

13 In the debate over the Mxhtaxy Commissions Act, Members of Congress expressed widely differing

. .v1ev-vs as to how the terms of the War Crimes Act would apply to interrogation techniques. Iri light of these

divergent views, we do not regard the legxslanve history of the War Crines Act amendments as particularly
illuminating, although we note that several of those most closely involved in drafting the Act stated that the terms

. did not address any particular techniques. As Rep. Duncan Hunter, the Chairman of the Housé Armed Servxoes

Coxmmttec and the Act’s leading sponsor in the House, cxplamed

Let me'be clear: The bill definesthe specific conduct that is proh:blted under Common Article 3,
but it does not purport to ideritify interrogation practices to the enemy or to take any particular
means of interrogation off the table. Rather, this legislation properly leaves the decisions as to the
methods of i interrogation to the President and to the intelligence professionals at the CIA, so that
they may canry forward this vital program that, as the President explained, serves to gather the

: cnucal mtelhgenoe necessary to protect the country from another-catastrophic terrorist aﬂadc.

"_' 152 Cong Rec. H7938 (Sept. 29, 2006) Senator McCain, who led Senate- negotiations over the Act s text, similarly
" stated that “it is unreasonable to suggest that any legislation could previde an explicit and all-inclusive list of what
. specific. activities are illegal and which are permitted,” although he did state that the Act “will criminalize certain

interrogation techniques, like waterboarding and other techniques that cause serious pain or suffering that need not

" beprolonged.” /d. at S10,413 (Sept. 28, 2006). Other Members, who both supported and opposed the Act, agreed

that the statute itself established general standards, rather than proscribing specific techniques. :See, e.g., id. at
S10,416 (statement of Sen. Leahy) (the bill “saddles the War Crimes Act with a definition of cruel and inhuman

. . treatment so oblique thait it appears to permit all manner of cruel and extreme interrogation techmqu&s s id at
" 810,260 (Sept. 27, 2006) (statement of Sen. Bingaman) (stating that the bill “retroactively. revises the War Crimes

.Act so that ciiminal habﬂny does:not result from techniques that the. United States may have employed, suchas .
simulated drowsing, exposure to hypothermia, and. prolonged sleep depnvauon "), id. at S10,381-82 (Sept. 28, 2006)

A ‘(statement of Sen. Clinton) (recognizing that the ambiguity of the text “suggests that those who employ techniques

- ' suchas waterboardmg, iong-ume standmg andhypothermxa on Amemnns cannotbe chargedfor warcnmw")

At the same time, other Members mcludmg Senator Warner, the Chauman of the Senate Armed Services

| Cominittee who'also was closély involved in negotiations over the bill’s text, suggested that the bill might
- criminalize cértain interrogation techniques, inchiding variations of certain of thos¢ proposed by the CIA (although
- .~ these Members did not discuss the detailed safegpards within the CIA program). See, e: :g., id. at 10,378 (statement‘
" . of Sen. Wamer) (statmg that thie conduct in the- -Kennedy Amendment, which would have prohibited “watcxboarmng

: techmques, stress positions, including prolonged standing . . . sleep deprivation, and other similar acts,” is “in my

opinion . . , clearly prohibited by the bill™). Butseeid at $10,390 (statement of ‘Sen. Warner) (opposmgthe .

_* Kennedy Amendment on the ground that “Congress should not tiy to provide a'specific list:of techniques™ because

" . - “[w]e don’t know what the future holds."). See also id. at $10,384 (statemient of Sen. Levin) (agreeing with Sen.
", . .Wamer as to the prohibited techmques), id. at S10,235-36 (Sept. 27, 2006); id. at S10,235-36 (statemeitt 6f Sen.

. * ‘Durbin) (“[T]he bill would make it a crime.to use abusive interrogation techniques Jike waterboarding; induced

hypothenma, painful stress positions, and prolonged sleep deprivation™); id. at H7553 (Sept, 27, 2006) (smtemmt of

- .-'Rep. Shays) (stating that “any reasonablé peison would cosiclude” that “thé so-called enhanced or harsh techmqum
that have been lmplemcmedmthe past by the CIA” “would still be criminal offenses tmdertheWarCnmmAct .
- because they clearly muse “serious. mental -and physml suffenng"') : :

(b)( 1)
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The War Cnmes Act prolubrts torture in a manner vxrtually 1dent1ca! to the general
federal ariti-torture statute 18 US.C. §§ 2340-2340A:

- e The act of a person who commits, or conspires or attempts to commrt an act
' specxﬁcaﬂy intended to inflict severe physical or mental pain or suffering (other
than pain or suffering incidental to lawful sanctions) upon another person within
* his'custody or physical control for the purpose of obtaining information or a
confession, punishment, mtumdatlon, COErcion, Or any reason. based on
dnscnmmatxon of any kind. - -

18 U. S C. § 2441(d)( 1)(A) (emphasis added) The War Crimes Act incorporates by reference the
definition of the term “severe mental pain or suffering” in 18 U:S.C. § 2340(2). See 18 U.S.C. -
§ 2441(d)(2)(A) ' This Office previously concluded that the CIA’s six proposed interrogation
. techniques would not constitute torture under.18 U.S.C. §§ 2340-2340A.. . See Section 2340
:Opinion. On the basis of new information obtained regardmg the techniques in question, we
“have reevaluated that analysis, stand by its conclusion, and incorporate it herein. Therefore, we
conclude that none of the techniques in questlon, as proposed to be used by the CIA, constitutes

- torture under the War Crimes. Act.
‘ "B.'
. The War Crimes' Act defines the offense of “cruel or inhuman treatment” as follows: .

- The act of a-person who commits, or conspires or attempts to commit, an act
- intended to inflict severe or serious physical or mental pain or suﬁ’enng (other-
than pain or suffering mcldental to lawful sanctions), including serious physmal
- abuse, upon’ another person w1thm hxs custody or control:

18 U S C. § 2441(d)(1)(B) Although thls oﬂ‘ense extends to more conduct.than the torture .
- oﬁ'ense we conclude for the reasons that follow that it does not prohlbxt the sxx proposed ’
1echmques as they are designed to be used by the CIA . :

.. . The CIT oﬁ"ense in addltlon to pmhlbxtmg the “severe physxcal or-mental pam or
suﬁ‘ermg” covered by the torture oﬁ‘ense also. reaches “ senous physwal or mental pain or -

. “'Ihetoruneoﬂ‘ensemtheWarmmesAadxﬁ'e:sﬁomseeuon2340mtwoways:mmatwalhere First, .
.- 'section 2340 applies only outside the territorial boundaries of the United States.- The prohibition on torture in the
Co WarCnmesAct,byeonnast,wouldapplytoamvxues,xegardlecsOﬂMW,thatoecurm“thecontextofor . ‘
association with”-an armed conflict “not of an international character.” Second,tooonsutunetonureunderthe War -
. .CnmesAet,anacuv:ty mustbe“ferthepmposeofobtammgmfotmauon or a confession, punishment, intimidation,
" 1" coercion, or any Teason based en disctimination of any kind.” See 18 U.S.C. § 2441(d)(1)(A); see also CAT Art:1-- -
(mposmgastmﬂarrequnementforthetre&lysdeﬁMonoftortme) The activities that we describe berein are “for - ]
: ,'mepurposeofobmnmgmformanon”andareundemken“mtheeontextoforassomamnwﬂhaCommonArhcle3 .
. ’oonﬂxct, soihesenewxeqmrememswouldbesansﬁedhe:e C - . SR

(b)(s)NaisétQAci T . '€8-027l')'1‘



YAy T - '
(b)(3) NafSecAct | m[ | eoReRN

suffering.” In contrast to the torture offense, the CIT offense exphcltly deﬁnes both of the two
key terms—“serious physical pain or suffering” and “serious mental pain or suffering,” Before
turning to those specific-definitions, we consider the general structure of the offense, as that
structure informs the interpretation of those spec;lﬁc terms.

, Fzrst the context of the CIT offense in the War Cnmes Act mdlcates that the term
“serious” in the statute is-generally directed at a less grave category of conditions than falls
within the scope of the torture offense. The terms are used sequentially, and cruel and inhuman -
treatment is generally understood to constitute a lesser evil than torture. See, e.g., CAT Art. 16
(prolubltmg “other cruel, inhuman, or degrading treatment or punishment which do not amount
fo torture”) (emphases added). Accordmgly, as a general matter, a condition would not

-constitute “severe physical or mental pain or suffenng if it were not also to constitute “serious -

physwal or mental pam or suffenng 7

Although it implies somethmg less extreme than the term “severe,” the term “serious”
‘still refers to grave.conduct. As with the term-“severe,” dictionary definitions of the term
“serious” underscore that it refers to a condition “of a great degree or an undesirable or harmful
element.” Webster’s Third Int’l Dictionary at 2081. When speciﬁcally déscribing physical pain,
“serious” has been defined as “inflicting a pain or distress [that is] grievous.” Jd. (exp_laining
that, w1th regard to pain, “serious” is the opposite of “mxld”) ' C

That the term “serious” hmlts the CIT offense to grave conduct is remforced by the
purpose of the War Crimes Act. The International Committee of the Red.Cross (“ICRC™)
) "' Commentaries describe the conduct prohibited by Common Article 3 as “acts which world
"4 .  public opinion finds particularly revolting.”" Pictet, gen. ed., Il Commentaries on.the Geneva
o - Conventions 39 (1960); see also'infra at 50 (explaining the sxgmﬁcance of the ICRC .
.Commentaries in interpreting Common Article 3). Of the minimum standards of treatment
‘consistent with humanity that Common Article 3 seeks to sustain; the War Crimes Act is directed
_ only at “grave breaches” of Common Article 3. See'18.U.S.C. § 2441(c)(3). Grave breaches of .
the Conventions represent conduct of such severity that the Conventions oblige signatories to .
- .“provide effective penal sanctions” for and to search for and to prosecute persons committing,
- ‘Such violations of the Conventlons See, e.g., “GPW™ Atticle 129. The Conventions themselves
- . ."’in defining “grave breaches” set forth unambiguously serious offenses: “willful killing; torture
: * : -or inhuman treatment, including biological experiments, wﬂlfully causing great suffering or.
.~ Serious injury to body or health.” GPW Art. 130.- In this context, the term “serious” must not be
© . read lightly. Acoordmgiy, the “serious physical or mental pain or’ ‘sufféring” prohibited by the
" CIT offense does not include trivial or mild, condltlons rather, the offense refers to the grave -
conduct at which the term “serious™ and the grave breach provision of the Geneva Convcnnons

are dlrected

oo Second, the CIT offense’s structure shapes our mterpretanon of its separate prohxbmons
- .agmnst the infliction of “physical pain or suﬂ‘enng” and “mental pain or suffering.” ‘The CIT. ~
- . offénse, like the anti-torture statute, envisions two separate categones of harm and, indeed, -
separately defines each term.. As we discuss below this separation is reflected inthe-
_ ‘requirement that “serious. physncal pain or suffering”.involve the infliction of a “bodily inijury.”
To penmt purely mental oondttlons to quahfy as “physxcal pam or suﬁ‘ermg’ would render the ’

at eAt o T , . . -
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carefully considered definition of “serious mental pain or suffering” surplusage. Consistent with
 the statutory definitions provided by Congress, we therefore understand the structure of the CIT
offense to involve two distinct categories of harm. ~

) The CIT offense largely borrows the anti-torture statute’s definition of mental pain or
suﬂ‘ermg Although the CIT offense makes two important adjustments to the definition, these
revisions preserve the fundamental purpose of providing clearly defined circumstances under
which mental conditions would trigger the coverage of the statute. Extending the offense’s
coverage to solely mental conditions outside of this careful definition would be inconsistent with
this structure. Cf. Section 2340 Opinion at 23-24 (concludmg that mere mental distress is not

‘ enough to cause “physical suffering” within the meaning of the anti-torture statute). We
- therefore conclude that, consistent with the anti-torture statute, the CIT offense separately
proscnbes physxcal and mental harm. We consider each in tumn.

1o

" The CIT offense proscnbes an act “intended to inflict . senous physical . . . pain or
suffering.” 18 U.S. C § 2441(d)(1)(B). "Unlike the torture offense which does not provxde an
. explicit definition of “sever¢ physical pain or suffering,” the CIT offense includes a detalled
‘deﬁmnon of “serious physical-pain or suffenng, as follows:

[B]odlly mjury that’ mvolves—-
(i) a substantial tisk of death
(ii) extreme physical pain;
(iii) 4 burn or physical dlsﬁgurement of a serious. nature (other than cuts,

 abrasions, or bruises); or
" (iv) significant loss or impairment of the function ofa bodﬂy member

"+ Organ, or mental faculty.”

o §2441(d)(2)(D)

-+ . Inlight of that deﬁmtlon, the physxcal component of the CIT oﬁ'ense has two core
_ z‘features ‘First, it requires that the défendant act with the intent to inflict a “bodily i injury. »
" . Second, it requires that the mtended “bodlly mjury" “involve” one of four effects or resulting ~
. condmons ' _ - ' oL

.

a

AR As an mmal matter the CIT offense requu'es that the defendant 5 conduct be.intended to
- inflict a “bodily injury.” The term “injuty,” depending on context, can refer to a wide range of
-+~ “harm” or discomfort. See VI Oxford English Dictionary at 291. This-s a term that draws.
o .,substanttal meamng from the words that surrqund it. The injury must be “bodaly,” which .. .
" "requires the injury to be “of the body.” II Oxford Englzsh Dictionary at 353. The term “bodily™
.- distinguishes the “physical structure” of the human body from the mind: ‘Dictionaries most
- closely relatethe term “bodlly” tothe term: physxcal” and explam that the word “contrasts thh

(b)(1> . . : L e
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‘mental or Spiritual.” Webster s Thzrd Int’l Dictionary at 245. Therefore the term “bodily
“injury” is most reasonably read to mean a physncal injury to the body

As explamed above, the structure of the CIT offense reinforces the mterpretatlon of
) bodxly Injury” to medn “physical injury to the body.” The term “bodily injury” is defining .
“serious physical pain or suffering.” To permit wholly mental distress to qualify would be to
-cifcumvent the careful and separate definition of the “serious mental pain or suffering” that.could
. -implicate the statute. In furtherance of this structure, Congress chose not to import definitions of
" “bodily injury” from other parts of title 18 (even while, as explained below, it expressly did so
. for the SBI offense). This choice reflects the fact that those other definitions serve different
" . purposes in other’ statutory schemes—particularly as sentencing enhancements—and they
" potentially could include purely mental conditions. The CIT offense differs from these other
. criminal offenses, which provide “bodﬂy mjury” as an element but do not have separate
definitions of physical and mental harm.'® For example, the anti-tampering statute defines .
. “bodily injury” to include conditions with no physical component, such as the “impairment of
- -thefunctionof a . . . mental faculty.” 18 U.S.C. § 1365(h)(4). If the definition in the anti-
" tampering statute were to control here, however; the bodily injury requirement would be
“indistinct from the required resulting condition of a- sxgmﬁcant impairment of the function of a
mental faculty. See 18 U.S.C. § 1365(h)(4)(D)_ Thus; “bodily injury” must be construed in a
. --manner consistent with its plain meaning'and the structure of the CIT offense. Accordingly, we
.- must look to whether the circumstances indicate an intent to inflict a physxcal 1njury to the body
whern deterrmmng whether the conduct in questlon fs intended to cause “serious physical pain or

_ .l : suﬁ'enng . ,
- Second to qualify as-serious physwal pain or suﬁ”enng, the intended physmal injury to

" the body must “involve” one of four resulting conditions. Only one of the enumerated conditions
'. merits: dlscussxon in connectmn with sleep depnvatlon, or. any of the CIA’s other proposed

. 215 At the close of the debate aver the Mihtmy Oomxmsswns Act, Senator Warner introduced a written -
oolloquy between Senator McCain and himself, whercin they stated that they “do- not believé that the term *bodily -
. injury’ adds a séparate requirement which must be met for an act to constitute’ senmnsphysxml pain or suffering.”
- :152 Cong. Rec. S10,400 (Sept. 28, 2006). We cannot rely on this exchange (which was not voiced on the Senate
-floor) as it would render the tert “bodily irijury” in the statute wholly superfluous. . See, e.g., Duncanv. Walker, 533
uUs. 167, 174 (2001) (“[A} statute ought, upon the whole, to be.so construed that, if it can be prevented, no clause,
" sentence, or word shall be superfluous, void, or insignificant ”); Plattv. Union PacificRy. Co.,99U.S.48,58 = -
(1879) (“[L]egislation is presumed to use no mpaﬂuous woxds Courts are to accord meaning, if possible, to every

wond ina statte.”).

Manyofthoseothermmnalstamtesmpmwlydeﬁne“bodﬂymjurf’ﬂnwgh -rdemenmto 18 .
. US.C. §1365(h).- See, e.g., 18 U.S:C; §§ 37(a)(1); 43(d)(4); 113(b)(2), 1111(c)(5), 1153(a), 1347, 2119(2). A

- provision under the United States Sentencing: Guidelines, though similarty worded to the CIT offense in other,

. 'respects; separately provides a specific definition of “bodily injury” and thus our interpretation of the term “bodily
- injury”™ in the CIT offenise does notextend to theoonstmcuon of the term in the Gmdelmes. See U S. S G. § 1B1. l

. Appllwtlon Note M
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techmques;‘ “the 31gmficant loss or unpazrmcnt of the function of a bodxly member, organ, or
. mental faculty ™"’

The condition requxres a “loss or xmpalrment Standing alone, the term “loss” requires a

-“deprivation,” and the term unpan'ment” a “deterioration,” here of three specified objects. See
Webster s Third Int’l Dictionary at 1338, 1131. Both.of these terms, of their own force and

* without modification, carry an implication of duration; the terms do not refer to merely
momentary conditions. Remforcmg this condition, Congress required that the “loss” or

_ “impairment” be “significant.” The term “significant” 1mphes that the intended loss or
impairment must be characterized by a substantial gravity or seriousness. And the term: draws
additional meaning from its context.  The phrase “significant loss or impairment” is employed to
define “serious physical pain or suffermg and, more generally, the extreme conduct that would

. constitute a ¢ grave breach” of Common Artxcle 3. In reaching the level of seriousness called for
in this context, it is reasonable to conclude that. both duration and gravity are relevant. An
extreme mental condition, even if it does not last for a long time, may be deemed a “significant
impairment” of a mental facylty.. A less severe condition may become significant, onIy ifit hasa
longer duratxon : : :

B The text also makes clear that not all impairments. of bodily “functions” are sufficient to
* -implicate the CIT offense. Instead, Congress. specified that conditions affecting three important
" types of functions could constitute a qualifying i 1mpaxrment the fiinctioning of a “bodlly
_member,” an “organ,” or a “mental faculty.” The meanings of “bodily member” and “organ” arg
- straightforward. For example, the use of the arms and the legs, including the ability to walk,
- ) 4 would clearly constitute a “function” of a “bodily member.” “Mental faculty” is a-term of art in
cognitive psychology:  In that field, “mental faculty” refers to “one of the powers or agencies ;
- into which psychologists have divided the mind—such as will, reason, or intellect—and through
the interaction of which they have endeavored to explain all mental phenomenon.” Webster’s -
. Third Int’l Dictionary at 844.. As we explain below, the sleep depnvatxon techmque can cause a -
- . temporary diminjshment in general mental acuity, bit the text of the statute requires more than
. an unspeclﬁed or amorphous impairment of mental ﬁmctlomng “The use of the term * ‘mental
facu ty requlres that we 1dent1fy anlmportant aspect of mental ﬁmctlomng that hasbeen

i

- 'TThe subsmnnal risk of death” oondmon cleaﬂy do&s notapply to:sleep depnvaﬁon or any of the CIA's
~ other proposed techniques. None of the six techniques would involve an appreciably elevated risk of death.
-~ . "Medical personnel would determine for each detainee subject to interrogation that no contrairidications exist for the
= pheauon of the techniques to that detainee. Moreover, CIA prooednres reqmre tannnatnon of a techmque when it
. leadstocondmonsthatmcmasethenskofdesth,evenshghﬂy . C e

. Our Section 2340 Opzmon makes clear that the “extreme physwal pam condmon also does not apply here
. ;See 18 U.S.C. § 2441(d)(2)(D)(). There, we interpreted the term “severe physical pain” in the torture statute to ~ _
... .mean “extremé physical pain.” Id:at 19 (“The use of the word ‘severe’ in the statutory prohibition on torture clearly -
2"+ . denotes a sensation or condition that is extreme in inteasity-and difficult to endure.”); 7d. (torture jvolves activities -
I “desxgnedtomﬂxctmtenseorexb'emepam”) Onthcbasxsofourdetammanonthatthesxxtechmqmdonot '
" involve the imposition of “severe physical pain,” see id. at 22-24, 31-33,35-39, we conchide that they also do not
involve “ extreme physical pam. -And, because no technique involves a visible physical alteration or burn of any,
o hnd,theconMonof“abumordxsﬁgurememofa senousnanne(otherthancnfs,abrasmns, orbm) malsonot

____________________________________
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- impaired, as opposed to permitting a generai sense of haziness, fatigue, or discomfort to provide |
~ one of the required conditions for “serious physical pain or mﬁermg ~ '

Read together we can glve discernable content to how mental symptoms would come to
constitute “serious physxcal pam or suffering” through the fourth resulting condmon The .
“bodily injury” provision requires the intent to inflict physical injury to the body that would be ~
expected toresult ina sxgmﬁcant loss or impairment of a merital facuity.'* To constitute a
“significant loss or impairment,” that mental condition must display the combination of duration -
and gravity consistent with a “grave breach” of the law of war. Finally, we must identify a
discrete and 1mportant mental function that is lost or impaired.

The physical conditions that we understand are likely to be associated with the CIA’s
. proposed extended sleep deprivation technique would not satisfy these requirements. As an
initial matter, the extended sleep deprivation technique is designed to involve minimal physical
- contact with the detainee. The CIA designed the methed for keeping:the detainee awake—
~* primarily by shackling the individual in a standing position—in order to avoid invasive physical -
.~ contact or confrontation between the detainee and CIA personnel. CIA medical personnel have
" .- informed us thattwo physical conditions are likelyto result from the application of this
technique: Significant muscle fatigue associated with extended standing, and-edema, that i is, the
swelling of the tissues of the lower legs. CIA medical personnel, including those who have
~ observed the effects of extended sleep deprivation as employed in past interrogations, have
“informed us that such conditions do not weaken the legs to the point that the detainee could no-
longer stand or walk. Detainees subjected to extended sleep deprivation femain able to walk
3 ) . after the application of the technique. Moreover, if the detainee were to stop using his legs and
e to try to support his weight with the shackles suspended from the ceiling, the application of the
technique would be adjusted or terminated. The detainee would not be left to hang from the
shackles. By.definition, therefore, the function of the detainee’s legs would not be significantly
Impmred——they would be expeeted to continue to sustain the detainee’s we:ght and enable him to

walk

. : Nor is simple.edema alone a quahfymg 1mpaument Itis possxble that chmcally A
31gmﬁcant edema in the lower legs may occur during later stages of the technique, and miedical -
- _personnel would terminate application of the technique if the edema were judged to be -

L slgmﬁcant, i.e., if it poséd a risk to health. For example, if edema becomes sufficienitly serious,

" ... it can'increase the risk of a bl<>od clot and stroke. CIA medical personnel would momitor the
detainee and teriinaie the technique before the edema reached that level of seventy ‘Edema
.subsides with only a few hours of sitting or reclining, and-even persons with severe edema can

. walk: The limitations set by the CIA to avoid clnucally sxgmﬁcant edeina, and the continued

- '8Tobesme theClToﬂ’ensemqmm“bodﬂymjurythatmevefaagniﬁmmlmpmmmgxtdoesnot
T reqmreashowmgthatﬂaebodﬂymynynemsarﬂycmwethexmpmrment The texm “javolves,”.however, requires
"* .. ‘more than a showing of miere correlation. Rather, the “bodily injury” exthermusteausethelmpalrmentorhavebeen
. neoessanlyassocmtedmmthexmpaumcnt. 'I‘hxsmdmgofthestamwxsnmzytoprwetvetheslaunes T
~ .+ fundamental distinction between physical and mental harm. A bodily injury will not “involye” an impairment -
- ‘merelyona showmg of 001nc1denoe between the individual’s unpanment and an unrelated physm] oomhnon

.‘i ii’i'm_' 2 :'('0-0.2?.5
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ability of the detamee to use his legs, demonstrate that the mild edema that can be expected to
Qccur during sleep deprivation would not constitute a “significant impairment” of the legs.-

The mental conditions associa;ted with sleep deprivation also are not “serious physical
"pain or suffering.” To satisfy the “bodily injury” requirement, the mental condition must be
traceable to some physical injury to the body. We understand from the CIA’s medical experts
" . and medical literature that the mild hallucinzitiqns and diminished cognitive functioning that may
be associated with extended sleep deprivation arise largely from the general mental fatigue that
accompanies the absence of sleep, not from any physical phenomenon that. would be associated.
with the CIA’s procedure for preventing sleep.- These mental symptoms develop in.far less
demandmg forms of sleep deprivation, even where subjects are at liberty to do what they please
but are nonétheless kept awake. We understand that there is no evidence that the onset of these -
* mental effects would be accelerated, -or their severity aggravated, by physmal conditions that
_may accompany t the means used by the CiAto prevent sleep

o Even if such diminished cognitive functxomng or mild hallucmatlons were attnbutable to
-~ a physical injury to the body, they would not be szgmﬁcant impairments. ‘of the function of a o
" mental faculty within the meaning of the statute. The CIA will ensure; through monitoring and
_ regular examinations, that the detainee does not suffer a s1gmﬁcant reduction in cognitive
©°7 - funetioning throughout the application of the technique. Ifthe detainee were observed.to suffer
any hallucinations, the technique would be immediately discontinued.. For evaluating other
- aspects of cognitive functioning, at a minimum, CIA medical personnel would monitor the .
‘ _ detainee to determine that he is able to answer questions, describe his surroundings accurately,. .
} . and recall basic facts about the world. Under these cxrcumstances the dlmlmshment of cogmtwe

ﬁmcttomng would not be “31gmﬁcant i

In addition, CIA observatwns and other medical studies tend to conﬁrm that whatever
effect on cogpnitive function may occur would be short-lived.. -Application of the proposed sleep -

. deprivation techmque will be limited to 96 hours, and hallucinations or other appreciable -

© cognitive effects are unlikely to-occur until after the midpoint of that period: . Moreover, we .

- -understand-that cognitive functioning is fully restored with one night of normal sleep, which

* detainees would be permitted after application of the techmque ‘Given the relative mildness of

- the diminished cognitive. fanctioning that the CIA would permit to occur béfore the technique is
. .discontinued, such mental effects would not be @cpected to pers1st fora suﬁicxent durahon to be

- mgmﬁcant . . : . »

- ’”I‘heta:hmguw that we discss herein are of muxsedmgnedto persuade the detainee to dxsclose
: information, which he would not otherwise wish to do. 'I‘heegtechmqu:sarenotthm’ebydxreﬁed, however, at’
.. causing significant impairment of the detairiee’s will, arguably a “mental faculty.” ‘Instead, the techniques are
" designed to alter assumptions that lead the detainee to'exercise his will in a particulaf manner. In this way, the
B ’techmquwarebasedopthepmumpuonmatihedetmneeswxlllsﬁmctlomngpmpedyandthathemllmcttoﬂle
‘techmquw,andthedmngedoondxhons,maraﬂonalmﬂner ) : \ )

. h 2"Aﬁnalf@amreof“senousphymmlpanmrsuffcmng”mtheCI'I‘oﬁE'ense1st.‘neaddmonofthephmse
" - “including serious physical abuse.™ Seé. 18USC.§2441(d)(2)(iv)(pmhibmngthe mﬂ:cttouof“severe or serious’
/.~ - physical ormmtalpamorsuffenng mcludmg senousphysxml abuse”) Congrws prowded serious physical-
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The CIT offense also prohibits the infliction of “serious mental pain or suffering,” under -
which purely mental conditions are appropriately considered. In the Section 2340 Opinion, we
concluded that none of the techniques at issue here involves the intentional imposition of “severe
mental pain or suffenng,” as'that term is defined in 18 U.S.C. § 2340. The CIT offense adopts .
that definition with two modifications. With the differences from section 2340 italicized,

““serious mental pain or suffenng is defined as follows: .

" The serious and non-transztory mental harm (Wthh need notbe
_prolonged) caused by or resultmg from———

o (A) the intentional mﬂtctlon or threatened infliction of serious physxcal
. painor suﬁ'ermg,

: .(B) .the administration or application, or -threatened administration.or
apphcatxon ‘of mind altering substances or other procedures calculated to dlsrupt

-profoundly the senses or the personality; -
(C) the threat of imminent death, or

- (D) the threat that another person w1ll imminently be subjected to death,
 serious physical pain or suffering, or the administration or application of mind- -
. altering substances or other _procedures calculated to disrupt profoundly the senses
or persorxahty

_ See ’18 US.C. §2441(d)(2)(E) (speclfymg adjustments to 18 U. S C. § 2340(2))

_ : None ofthese modifications expands the scope of the deﬁmtlon to cover sleep :
- " deprivation as. employed by the CIA or any of the otherpioposed techniques. The CIT offense
_ replaces the term “severe” with the term “serious” throughout the text of 18 U.S.C. § 2340(2),
The CIT offense also alters the requirement of “prolonged mental harm” in 18 U.S.C. § 2340(2),
N Areplacmg it with a requxrement of “serious and non-transitory mental harm: (whxch need not be
' prolonged) Nevertheless Just as with the deﬁmtton inthe anu-tomne statute the deﬁmtxon inn .

’ abuse”asanexampleofacategoryofharmthatihllsmthmtheothawxsedeﬁnedtermof“senousphysnwlpmnor
“suffering.” “Serious physical abuse” thereforemaybehelpﬁﬂmoonsuumganyamblgmtyastowhetherapmnmlar
" category of plxysmlharmfa]lsthhm the definition of “serious physical pain 6r suffering.” We do not find it .
. relevant here; however; as the term “serious physical abuse” js directed at a category of conduct that does not occur -
X mtheCIAsmtenoganonprogram The word “abuse” nnph&sapattcmofoondnctarsomesuaamedacumy :
) "j,.althoughwhmthemtendedmjuryxspmuc\ﬂadysevere,thetenn “abiise” may be satisfied without such a pattern. ‘it
. also suggests an element-of wrongfulness, see, eg,Webstersﬂurdlnt'lchaonaryaw(deﬁnmgabuseasan ]
- . “improper-or incorrect-use, ari application to a wrong or tad purpose™), and would not tend to-cover justified .-
~physical contact. While the CIA uses some “corrective techniques” that involve physical contact with the detamee,
. theCIAhasstatedﬂlatthcyaneusedtoupsetthedetamee s expectations and to regain his attention, and they woild
S -’notbeuwdthhanmtensxtyorfrequencytowusesngmﬁcantphysmlpam,muchlwstooonsumtethetypeof
b&unglmphedbythetenn senouSphysxcal abuse.” ) L ‘
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the CIT offense requires one of four predicate acts or conditions to result i in or cause mental
harm, and only then is it appropriate to evaluate whether that harm is “serious and non-
‘transitory.” See Section 2340 Opinion at 24-26. Three of those predicate acts or conditions are
~ not implicated here. Above, we have concluded that none of the techniques involves the
- imposition of “serious physical pain or suffering.” The techniques at issue here also do not
_ - involve the “threat.of imminent death,” see supra at n.17, the threatened infliction of serious
a phys1ca! pain or suffering, or threats of any kind to persons other than the detamee

The only predicate act that requires a more extended analysxs here is “the administration
or application . . . of mind altering substances or othér procedures calculated to dxsrupt
~ profoundly the senses or the personality.” The text of this predicate act is the same as in 18
US.C. § 2340(2)(B). - '

In our Section 2340 Opinion, we placed substantial weight.on the requxrement that the
procedure “disrupt profoundly the senses,” explaining how the requirement limits the scope of
‘the predicate act to particularly extreme mental conditions. We acknowledged, however, that a
_ hallucination could constitute a profound disruption of the senses, if of sufficient duration, Id.

at 39.  Nevertheless, it is not enough that a profound dlsruptlon of the senses may occur during
“the application of a procedure. Instead, the statute requires that the procedure be “calculated” to
cause a profound disruption of the senses. See Webster's Third Int’l Dictionary at 315 (defining
“calculated” as planned or contrived so as to accomplish a purpose or to achieve an effect:

. thought out in advance”) (emphasis.added). This requirement does not license indifference to

- conditions that are very likely to materialize. But we can rely on the CIA’s reactions to '

conditions that may occur to discern that a procédure was not “calculated” to bring about a
proscribed result. CIA medical personnel would regularly monitor the detainee accordmg to
accepted medical practxce and would discontinue the techmque should any hallucmatlons be

2 Lt is true that the dctmnew are unlikely to be-aware of the limitations imposed upon CIA mten'ogators
- under their interrogatior plan. ‘A detainee thus conceivably could fear that if he does not cooperate the CIA may .
" escalate the severity of its interrogation methods or adopt techniques that would amount to “serious physical pain or
" suffering.” That the detainee may harbor such fears; however, does not mean that the CIA interrogators have issued
. alegal “threat™ The federal counshavemadcclearthatanmdmdualnssuaa“thmt”onlyxfther&sonable :
. _ observer would regard his words or deeds as a “serious expression of an intention to inflict:bodily harm.” United
- Statesv. Mitchell, 812 F.2d 1250, 1255 (9th Cir. 1987); see also United States v. Zavrel 384 F.3d 130, 136 (3d Cir. -
_2004) (same); United States v. Sovie, 122 F.3d 122, 125 (2d Cir. 1997) (fuzther requiring a showmg that, “on [the
threat’s] face and in the cm:umstances to which it is made, it is so unequivocal, unconditional, immediate and
spec:ﬁcastothepe(sonthreat-ed,astoconveyagmvxtyofpu:poseandxmmment speotofexecnuon) g
(internal quotation omitted); see generally 4 Wharton's Criminal Law § 462-(15th ed. 1996) (to constitute a thireat,
“the test is not whether the victim feared for his life or believed he was in danger, butwhetherhewasacmaﬂym
' danger presurnably due to the intention of the defendant to carry out the proscribed acts). CIA interrogators do not
.te]] the detainee that, absent: oooperanon, they will inflict conduct that would rise to the level of “serious physml ,
pain or suffering ™ ‘Nor do they engage iri saggestive physical acts that indicate that “sérious physical painor
- suffering” will ensue. Prosser and Keeton, The Law of Torts, § 10, at 44 (Sthed. 1984) (aeuonabIe non-verbal
" threats occur “when the defendant presents a weapon in such a condition or manner as to indicate that it may .
- .- immediately be made ready for use”): Absentanysuchaﬁrmanveoonduclbythe CIA, thedetamee s.general °
.uncextamty over what xmgm come next would not sausfy the legal definition of “threat. -

IR
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diagnosed. Such precmmons demonstrate that the technique would not be “calculated” to
produce hallucmatrons

“ Whether or not a hallucination of the duration at issue here were to constitute a profound
disruption of the senses, we have concluded that the hallucination would not be long enough to
‘" constitute “prolonged mental harm” under the definition of “severe mental pain or suffering” in
* - the anti-torture statute. Section 2340 Opinion at 39-40. The adjustment to this definition in the
.CIT offense——replacmg ‘prolonged mental harm” with “serious and non-transitory mental harm
-+ (which need not be prolonged)”~—does not reach the sleep deprivation-technique. The '
modification is a refocusing of thé definition on severity—some combination of duration and
mtensny—mstead of its prior reliance on duration alone. The new test still excludes mental
harni that is “tansitory.” Thus, mental harm that is “marked by the quality of passing away,” is
“of brief duration,” or “last[s] for minutes or seconds,” see Webster’s Third Int’l Dictionary at
2448—49 cannot. quallfy as “serious mental pain or suﬁ'ermg 7 Also relevant is the text’s
" negation of a requirement that the mental harm be “prolonged.” 18 U.S.C, § 2441(d)(2)(E) -

o - (providing that the mental harm that would constltute “serious phys1cal pain or suffermg need
i - not be prolonged”) ' 4 : '

: These adjustments however do not eliminate the inquiry into the durauon of mental
. harm. Instead, the CIT offense separately tequires that the mental harm be “serious.” As we
explained above, the term “serious” does considerable work in this context, as-it seeks to -
- describe conduct that constitutes a grave breach of Common Article 3——conduct that is
: umversally condemned. The requirément that the mental harm be “serious” directs us to
. appraisethetotality of the circumstances. Méntal harm that is particularly intense need not be
Bt J ‘long-lastirig to be serious. Conversely, mental harm that, once meeting a minimum level of
: _intensity, is not as extreme would be considered “serious” only if it continued for a long period
of time. - Read together, mental harm certainly “need not be prolonged” in all circumstances to
. constitute “serious mental pain or suffering,” but-certain milder forms-of mental effects would:
need ta be of a significant duration to be considered “serious.” For the same reasois that the
shott-lived hallucinations and other forms of diminished cognitive functioning that may occur
- with extended lack of sleep would not be “sngmﬁcant impairments of a mental faculty,” such
mental conditions also would not be expected to result in “serious mental harm.” Again, crucial
to.our analysis is that CIA personnel will intervene should any ballucinations.or significant .
declines in cognitive functioning be observed and that any potentlal hallucmatxons or other: forms'. L
L of dnmmshed cogmuve functlomng subslde qmckly when rest lS permltted : '

”Indetermmngthat sleep depnvanon would notbe“calwlared to d.lsrupt profoundiy thesenses, wealso ‘
" find it relevant that the CIA would not employthxstechmquetooonﬁxseandto disorient the detainee so that he :
- might inadvertently disclose information. Indeed,seehngtowusethedeWneetohaﬂucmateorothermsetq i
" -become disoriented would be counter to CIA’s goal, which is to gather accurate intelligence. Rather, CIA -
o 'mtermgatorswouldemploysleepdepnvauontowwdownthedetameesmstanoeandtosecweh:sagwementto
. talk in retorn for permitting him to sleep. Fatigne also reduces the detainee’s confidence in his ability to lie
C _oonwncmglyandthussuggwtstothedetameethattheonlywayofobtmmngsleqnstoagwetoprovxdcaoanate
information. Once they have securéd thatagreement, interrogators generally would stop the technique, permit the °
© detainee to rest, and then continue the quesuonmg when hie is rested and mabettcr pos;uon to pmvxde more
" " accurate and oom’plete mfonnaﬁon, , ) ..
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“The third offense at issue is “intentionally causing serious bodily injury.” 18 U.S.C.
§ 2441(d)(1)(F). The Act defines the SBI offense as follows: “The act of a person who
1intentionally causes, or conspires or attempts to cause, serious bodily injury to one or more
persons, including lawful combatants, in violation of the law of war. 2 The War Crimes Act
.- borrows the definition of “serious bodily injury’ * directly from the federal assaylt statute, 18
-U.S.C:§113. See 18U.S.C. § 2441(d)(2)(B). The federal assault statute, in turn, incorporates
by reference the definition of “serious bodily injury” in the federal anti-tampering statute. See 18
- US. C § 113(b)(2) The anti-tampering statute states that ‘

{T]he term “serious bodily injury” means bodrly injury wluch mvolves—
' (A) a substantial risk of death; :
(B) extreme physlcal pain;
(€) protracted and ebvious disfigurement; or
* (D) protracted loss or impairment of the functions of a bodily member
' orgzm, or mental faculty. :

"~ 18 U S C. § 1365(h)(3). Three of these resulting effects are plamly not apphcable to the
_techniques under consideration here. As explained above, the techniques involve neither an
“appreciably elevated risk of death, muchless a 'substantial risk, nor the imposition of extreme:

physical pain, nor a disfigurement of any kind. Indeed, no technique is administered until
‘ medical personnel have determined that thereis no medical contraindication to the use of the
) -~ technique with that partlcular detainee. For reasons we explain below, sleep deprivation also
" does not lead to “the protracted loss or impairment of the functions of a bodxly member, organ,

or mental faculty

Thls Ofﬁee has analyzed a similar term in the context of the sleep. depnvatxon technique
before. For example, we determined that the niild hallucmatlons that may occur during extended
. sleep depnvaxzon are not “prolonged » Section 2340 Opzmon at 40. Both the term “prolonged”
-~ and the term “protracted” requiré that the condition persist for a significant duranon We were
- refuetant to pinipoint the amount of time a condition must last fo be “prolonged.” “Nevertheless,
e judlClal determiniations that'mental harm had been “prolonged” under a similar definition of
- torture in the Torture Victim Protection Act, 28 U.S.C. §1350 note, involved mental effects, *
' mcludrng post-traumatic stress syndrome, that had persisted for months or years after the events
in question. See Mehinovic v. Vuckovic, 198 E. Supp. 2d 1322, 1346 (N.D. Ga. 2002)(relyingon
. - the fact that “each plaintiff continues to suffer long-term psychologrcal harm as a result of the
- ordeals they suffered” years after thie alleged torturein determining that the plaintiff experienced.
o prolonged menta.l harm”) Sackie v. Ashcroft 270F. Supp Zd 596, 601 02 (E D.Pa. 2003) ‘

R '"”'I‘heSBIoﬂ'ensemquuesasanelementthattheoonduabe“mvxolanonofthelawofwar ’I’hereare
' 'oertammanasthmmmmquuemmtplambeyondthemchofthesmoﬁense. If, for examiple, a member of an

-. -armed force enjoying combatant immurity were to cause serious bodily injury on the battleficld pursuantto-
- . legitimate-military operauens, the SBI offensc would not, apply “The imposition of “serious bodily injury” on those -
.- . in custody ini"certain circumstances, suchas to pxeventmpe would also notvrolatethe law of war. See eg;
+ . GPW Art 42 . . _ A . .
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(holding that victim suffered “prolonged mental harm when he was forcibly drugged and
threatened with death over a period of four years) By contrast, at least one court has held that
the ental trauma that occurs over the course-of one day does not constitute “prolonged mental
... harm.” Villeda Aldana v. Fresh Del Monte Produce, Inc., 305 F. Supp. 2d 1285, 1294-95 (S.D.
Fla. 2003) (holding that persons who were held at gunpomt overnight and were threatened with
- death throughout, but who did not allege mental harm extending beyond that period of time, had
" not suffered “prolonged mental harm” under the TVPA). Decisions interpreting “serious bodily
_injury” under 18 U.S.C. § 1365(h)(3) embrace this interpretation. See United Siates v. Spinelli,
--352 F.3d 48, 59 (2d Cir.2003) (explaining that courts have looked to whether victims “have-
. suffered from lasting psychological debilitation™ persisting long after a traumatic physical injury
" in detenmmng whether a “protracted impairment” has occurred); Unifed States v. Gyy, 340 F.3d
655 (8th Cir: 2003) (holding that persistence of post-traumiatic stress syndrome more than one
~ year after rape constituted a “protracted impairment of the function-of a . . . mental faculty”);
United States v. Lowe, 145 F.3d 45, 53 (1st Cir. 1998) (looking to psychologlcal care ten months
" after an incident as evidence of a “protracted impairment”). In the absence of professional
. psychologlcal care in the months and years after an incident: causing bedily injury, courts have
. - on occasion turned away claims that even extremely violent acts caused a “protracted '
* impairment of the function of a . . . mental faculty.” See, e.g., United States v. Rivera, 83 F.3d
542, 548 {1st Cir. 1996) (dvertumlng sentencing enhancement based on a “protracted
© impairment” when victim had not sought counseling in the year following incident). Thus,
- whether medical professionals have diagnosed and treated such a condition, after these
. techniques have been applied, is certainly relevant to detemunmg whether a protractcd
' 1mpan‘ment ofa mental faculty has occurred

) - " Given the CIA’s 96 hour time limit on continuous sleep deprivation, the hours between
“when these mental conditions could be expected to develop and when they could become of a
severity that CIA personnel terminate the technique would not be of sufficient duration to satisfy
- the requirement that the impairment be “protracted.” This conclusion is reinforced by the -
: medlcal ewdence mdlcatmg that such condxtlons subs:de with one mght -of normal sleep.

- - Mwe have 10 occasiod in this opinion to determine whether the mtennonal mﬂxcuon of post-traumatic
" stress syndrome would violate the SBI offense. CIA's experiénces with the thirty-detainees with whom enhanced
‘techniques have been used in the past, as well as information from military SERE training, suggest that neither the
> ‘sleep deprivation techmque, nor any of the other six enhanced techniques, is likely to cause post-traumatic stiess
-" . syndrome. CIA medical personnel have examined these detainees for mgns of post-naumanc stress syndmme, and
" none of the detainees has becn diagnosed to suﬁ'er from it. . )

: 75’Ihmzxs:;\lsoathstn:onaboutthemermnngof“bodﬂy injury” mtheSBIoﬂ‘ense Asexplamedabove, :
o thebroadcrann—mmpmngstamtedeﬁneslhetenn“bodxly:mury"mchthatany"mmaumentoftheﬁmcﬁmof
.- 'a.’> mental faculty? would qualify as a bodily injury.. 18 U.S.C. § 1365(h)(4). If this were the governing .
R deﬁmnon,nophysxcal mjutytothebodywmﬂdbereqlmedforoneofthespec:ﬁedcondmonstooonsuune ‘serious
.- bodily injury.” Themammsonsmbehcvcthatmcolpomnngthxsdeﬁmuonof“bodﬂymjmy‘mtotheSBIoﬁ'ense~.
**- . is not warranted. Nevertheless, whether a “bodily injury” involvirg a physical condition is-required for:the SBI
o oﬂ'ensemnotamattuwemustaddmsshembecausenoncofthetechmqumatlssuewouldlmphmteanyofthefonr
: cond1hons.reqmred mderﬂnedcﬁmuonof 'serions bodxlyuguty evenmthe ab9¢noe of anysepamtephysml

R mjuryreq\nmnent.
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] “Our analysis of the War Crimes Act thus far has focused on whether the application-of a
proposed interrogation technique~—in particular, extended sleep deprivation—creates physical or
- mental conditions that cross the specific thresholds established in the Act. We have addressed

questions-of combined use before in the context of the anti-torture statute, and concluded there -

- that the combined use of the six techniques at issue hére did not result in the’ imposition of .
-“extreme phys:cal pain.” Memorandum for John A. Rizzo, Senior Deputy General Counsel,

» Central Intelligence Agency, from Steven G. Bradbury, Principal Deputy Assistant Attorney
General, Office of Legal Counsel, Re: Application of 18 U.S.C. §§ 2340-2340A 1o the Combined

Use of Certain Techniques in the Interrogation of High Value al Qaeda Detamees (May 10,
2005). This conclusion is important here because “extreme physical pain” is the specified pain
threshold for the CIT offense and the SBI offense, in addition to the torture offense. See 18
U.S.C. §§ 2441(d)(2)(D)(2), 113(b)(2)(B). With regard to elements of the War Crimes Act
concerning “impairments,”. CIA observations of the combined use of these techmques do not
suggest that the addition of other techniques during the apphcatlon of extended sleep depnvatlon
would accelerate or aggravate the cognitive diminishment associated with the technique so as to
reach the specified thresholds in the CIT and SBI offenses. Given the particularized elements set
forth in the War Crimes Act, the combined use of the six. techmques now proposed by'the CIA

wonld not vmlate the Act. - 4 , o

E.

). The War Crimes Act addresses conduct that is universally condemned and that
A constitutes grave breaches of Common Article 3. Congress enacted the statute to declare our
~ Nation’s commitment to those Conventions and to provide our personnel with clarity astothe
boundaries of the criminal conduct proscribed under Commion Article 3 of the Geneva '
Conventions. For the reasons discussed above, we conclude that the six techniques proposed for
_‘use by the CIA, when used in accordance with their accompanying hmxtatlons and safeguards, do .
- not wolaie the speclﬁc oﬁ'enses estabhshed by the War Crimes: Act ' .

S - For the reasons.discassed in ﬂus Part, the proposed mtcrrogatlon techmques alsoare
o consxstent w1th the Detamee Treaunent Act ' : L

N :

; - The DTA. requires the Umted States to comply thh certain constltutlonal standards in the :
* . treatment of all persons in the ¢ustody or control of the United States, egardless: of the. - .
¢ =, ‘nationality of thie person or the:physical location: of the detention. The DTA provides that “[nJo o
.~ . individual in the custody-or under the phys:cal control of the United States Government;’ C
" . regardless of natlonahty or physical location, shall be subject to cruel, inhumian, -or degrading
.~ - freatment or punishment.” .DTA §- 1403(a) The Act deﬁnes “cruel, mhuman, or degradmg
T _tteatment or. pumshment” as follows ' i . R

Wy eeemepee
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In this section, the term “cruel, inhuman, or degrading treatment or-punishment”
means the cruel, unusual, and inhumane treatment or punishment prohibited by
the Fifth, Eighth, and Fourteenth Amendments to the Constitution of the United
States, as defined in the United States Reservations, Declarations and
Understandings to the United Nations Convention Against Torture and Other
Forms of Cruel, Inhuman or Degrading Treatment or: Pumshment done at New

York, December 10, 1984.

“DTA§ 14.03 (d).* Taken as a whole, the DTA impbses a Stamtory requirement that the United
. States abide by the substantive constitutional standards applicable to the United States under its

reservation to Article 16 of the CAT in the treatment of detainees, regardless of location or
citizenship. . :

The change in law brought about by the DTA is signiﬂcant._ By its own térms, Article 16

- of the CAT applies only in “territory under [the] jurisdiction™ of the signatory party.- In addition,

the constitutional provisions invoked in the Senate reservation to Article 16 generally do not -
apply of their own force to.aliens outside the territory of the United States. See Johnson v. _
Eisentrager; 339 U.S. 763, 782 (1950); United States v. Verdugo-Urquidez, 494 U.S. 259, 269

- (1990); see also United States v. Belmont, 301 U.S. 324, 332 (1937); United States v. Curtiss-

Wright Export Corp., 299 U.S. 304, 3 18 (1936). Thus, before the enactment of the DTA, United

~ States personnel were not legally required to follow these constitutional standards outside the

territory of the United States as-to aliens. Nevertheless, even before the DTA, it was the policy

B " of the United States to avoid cruel, inhuman; or degrading treatment, within the meaning of the

.1.S. reservation to ‘Article 16 of the CAT, of any detainee in-U.S. custody, regardless of location -

~ .or nationality. See supra atn.1. The purpose of the DTA was to codify this policy into statute.

B'.

- Although Umted States obllgatlons under Article-16.extend to “the cruel, unusual and
inhumane treatment or punishment prohibited by the Fifth, Eighth; and/or Fourteenith -

. - Amendments to the Constitution of the United States,” only the Fifth Amendment is dxrectly

* -rélevant hére. The Fourteenth Amendment provides, in reélevant part: “No State shall . ~
" «deprive any person oflife; liberty, or property, without due process of law.” » (Emphasis added )
Thxs Amendment does not apply to actlons taken by- the federal Government. See, e. & San o

e 2‘’I‘hepurposeoftheUS rwexvanonto Amde 16 of the' ConvenuonAgamstTomnewasto provxdeclear -
mmmngtothcdeﬁmhonof el,mhuman,ordegmdmg”mcntorpumshmcntbasedonUnnedStateslaw
;particularly to guard against any expansive interpretation of “degrading” under Article 6. See Summary and

* ":Analysis of the Convention Against Torturc and Other Cruel, Inhuman orDegmdmg'I‘wannentorPumshment, in’
..+ S. Treaty Doc. No. 100-20, at 15-16 (“Executive Branch Stimmary and Analysis of the CAT"); S. Exec. Rep. 101-
* 30, Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Pum’shment at 25-26 (Ang.

©1'30,1990). The reservation “Construes the phrase to bé coextensive with the constitutional guarantees against cruel;

~unusual, and mhumane treatment.” Executive Branch. Summa)y ‘and.Analysis of the CAT at 15; S. Exec. Rep. 101-30
. at 25 “Accordingly, the DTA does not prohibit all “degrading™ behavior in the ordinary. sense of the term; msmd,

. _ the pmhiblhon extends “only msofa.r as the specxﬁed oonstmmonal standards 136 Cong Rec 36 198 (1990) _
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Francisco Arts & Athletics, Inc. v. United States Oszc Comm., 483 U.S. 522, 542 n.21
_(1987),Bollzngv Sharpe 347 U.S. 497, 498-99 (1954). .

The Eighth Amendment prohibits the mﬂlctlon of “cruel and unusual punishments.” As
the Supreme Court repeatedly has held, the Eighth Amendment does not apply until there has
been a “formal adjudication of guilt” See Bell v. Wolfish, 441 U.S. 520, 535 n.16 (1979);
Ingraham v. Wright, 430 U.S. 651, 671 n.40 (1977); see also In re Guantanamo Detainee Cases,
355 F. Supp. 2d 443, 480 (D.D.C. 2005) (dlsmlssmg detainees’ Eighth Amendment claims
because “the Eighth Amendment applies only after-an individual is convicted of a crime”). The

. limited applicability of the Eighth Amendment-under the reservation to Article 16 was expressly
~ recognized by the Senate and the Execu_txve Branch during the CAT ratification deliberations:

The Eighth Amendment prohlbmon of cruel and unusual ‘punishment is, of the-
- three [constitutional provisions cited in the Senate reservation], the most limited
. in scope, as this amendment has consistently been interpreted as protecting only
. “those convicted of crimes.” Ingraham v. Wright, 430.U.S. 651, 664 (1977). The
" Eighth Amendment does; however, afford protection against torture and ill- ‘
treatment of persons in prison and similar situations of criminal pumshment

Summa:y and Analysis of the ‘Conyention Agdirst Torture and Other Cruel,' Inhuman or
Degrading Treatment or Punishment, in S. Treaty Doc. No. 100-20, at 9 (emphasis added)
(“Executive Branch Summary and Analysis of the. CAT’) Because none of the high value _
:detainees on whom the CIA might use enhanced interrogation techniques has been convicted of
any crime in the Umted States, the substantlve requirements of the Eighth- Amendment are not

.. ) dlrectly relevant here

The Due Process Clause of the Fifth Amendment forbids the depnvatlon of “life, liberty,
or property without due process of law.” Because the prohibitions-of the DTA are directed at
. “treatment or punishment,” the Act does not require application of the procedural aspects of the
. Fifth Amendment. The DTA. provides for compliance with the substantive prohibition against-
“cruel, inhuman, or degrading treatment or pumshment as defined by the United States =~ _
. reservation to Article 16.0f the CAT.- The CAT recognizes sucha prohibition to refer to serious -
. -abusive acts that approach, but fall short of, the torture elsewhere. prohibited by the CAT. See -
.CAT Art. 16 (prohxbmng “other cruel, inhuman, or degmdmg treatment or punishment which do
not aimount to torture”). The term “treatment” therefore tefers to this prohibition on substantive
' conduct, not to the process by which the Government décides to impose- such-an outcome. The
". addition of the term “punishment” likewise suggests a focus on what actlons or omissions are

. *' Thisis not to saythatExgmhAmendmentstandardsareofnomnpomnoemapplymgtheDTAtopre-
. conviction interrogation practices: ‘The Supreme Court has made clear that treatment amounting to
* - without a-trial would violate the Due Process Clause. See United States v. Salemo,481 U.S. 739, 746-47 (1987); :
o Cxty of Revere v. Mass. General Hosp., 463 U:S. 239, 244 (1983); Wolfish, 441U.S.. at 53536 &mn.16-17. - .
" Treatment améunting to “cruel and uniisual punishment” under the Eighth’ Amendment also may constitite -

.- -prohibited “pumshmtm” under thic Fifth Amendment. Ofcourse the Constitution does not prohibit the xmposmon

_ -‘of certain sanctions on detainees who vmlate administrative mlts while lawﬁxllydetamed See, e.g., Sandinv,
. ,Connor SI5US. 472, 48485 (1995) - ‘ o A
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ultimately effected on a detainee—not-upon the process for deciding to impose those outcomes.
Cf. Guitierrez v. Ada, 528 U.S. 250, 255 (2000) (observing that the interpretation of a statutory
term “that is capable of many meanings” is often influenced by the words that surround it).
Moreover, the DTA itself includes extensive and detailed provisions dictating the process to be
. afforded certain detainees in military custody. See DTA § 1405. Congress’s decision to specify

' detailed procedures applicable to particular.detainees cannot be reconciled with the notion that

- ‘the DTA was intended simultaneously to extend the procedural proteCtJons of the Due Process
Clause generally to all detainees held by the United States

. Rather the substantlve component of the Due Process Clause governs what types of :
 + - {reatment, mcludmg what forms of interrogation, are permissible without trial and conviction.
This proposition is one that the Supreme Court confirmed as recently as 2003 in Chavez v.
" Martinez, 538 U.S. 760 (2003) See id. at 779-80, id. at 773 (plurality opinion); id. at 787
- (Stevens, J., concurring in part and dissenting in part). Further reinforcing this principle, a
" . majority of the Justices recognized that the Self-Incrimination Clause—instead of proscribing
- particular means of i interrogating suspects—only prohibits coerced confessions from being used
to secure a.criminal conviction. See Chavez, 538 U.S. at 769 (plurality opinion, joined by four
Justices). (“[M]ere coercion does not violate the text of the Self-Incrimination Clause absent use
* of'the compelled statement in a criminal case against the witness.”); id. at. 778 (Souter, J., '
concurring in the judgment) (rejecting the notion of a “stand-alone violation of the pnvxlege
* subject to compensation™ whenever “the police obtain any mvolunta.ty self-mcnmmatmg
- statem’ent”) _

S In this regard substantlve due process protects against interrogation practices t that
T S/ “shock{] the conscience.” ‘Rochin v. Cali ifornia, 342 U.S. 165, 172 (1952); see also County of
' Sacramento v. Lewis, 523 U.S. 833, 846 (1998) (“To this end, for half a century now wé have
: spoken of the cognizable level of executive abuse of power as that which shocks the -
. conscience.” 2% The shocks-the-conscience inquiry does not focus on whether the interrogation .
was cogrcive, wh.tch is the relevant standard for whether a statement would be admissible in
- . court. See Malloyv. Hagan 378 U.S. 1, 7 (1964) (“Under, [the Self-Incrimination Clause], the
- constitutional inquiry is not whether the conduct of the state officers in obtaining the- confession
was-shocking, but whether the confession was free-and voluntary.”). Instead, the “relevant -
. liberty is not freedom from unlawful mterrogauons but freedom from severe bodxly or mental
- - harm inflicted in the course-of an interregation.”” Wilkins v. Mdy, 872 F.2d 190,-195 (7th Cir.
+. 1989) (Posner, J.).. In order to cross that “high” threshold in the law enforcement context; there
. must be “misconduct that a reasonable person would ﬁnd 50 beyond the norm of proper ‘police

_ L ' ”Ithasbeenmdely and publicly reoogmzedthatthe Fifth Amendment” s“shocks the conscience” test
T supphes the Jegal standard applicable to the inferrogation of sispected terrorists regarding fiiture terrorist attacks,
" ¢ . . pursusint to the U.S. reservation to Article 16 of the CAT and thus the DTA. This conclusion was reached, for -
. emmple,byablPMngmupoﬂegﬂsdlolmsandpohcymakers,chalredbyPhﬂtheymann,DepmyAuomey :
<. .General during the Clinton Administration. See Long Terin Legal Strafegy Project for Preserving Security and
. .Democratic Freedonis-in War on Terrorism 23 (Harvard 2004) The Depamnem of Justice also publicly announced -
' this part of its interpretation of Article 16,in congressional testimony, prior to the esactment of the DTA. See- .
--: . Prepared Statement of Patrick F. Philbin, Associate Deputy Attorney General, before the Permanent House Select
: Comm.tttee on Intelligence; Treatment of Detainees in the GIobaI War on- Teﬂor(Iuly 14,2004).
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procedure as to shock the conscience, and that is calculated to induce not merely momentary fear

- or anxiety, but severe mental suffering.” /d.

As we discuss in more detail below, the “shocks the conscience’ test requires a balancing
of interests that leads to a more flexible standard than the inquiry into coercion and voluntariness
that accompanies the introduction of statements at a criminal trial, and the governmental interests

" atstake may vary with the context. The Supreme Court has long dxstlngulshed the governinent
- ‘interest in ordinary law enforcement froin-thé more compelling interest in safeguarding national

security. In 2001, the Supreme Court made this distinction clear in the due process context: The

. .government interest in detaining illegal aliens is different, the Court explained, when * appl[xed]
- ‘narrowly to a small segment of particularly dangerous individuals, say, suspected terrorists.”

Zadvydas v. Davis, 533 U.S. 678, 691 (2001). This proposition is echoed in Fourth Amendment
jurisprudence as well, where “special needs, beyond the normal need for law enforcement,”

. . justify warrantless or even suspicionless searches. Vernonia School Dist. 47J v. Acton, 515 U S..
. 646, 653 (1995). In this way, “the [Supreme] Court distinguishe[s] general crime control

programs and those that have another particular purpose, such as protection of citizens against
special hazards or protection of our borders.” In re Sealed Case, 310 F.3d 717, 745-46:(For.
Intel. Surv. Ct. Rev. 2002). Indeed, in one Fourth Amendment:case, the Court observed that
while it would-not “sanction [automoblle] stops justified only by the general interest in crime -
‘control,” a “roadblock set up to thwart an imminent terrorist attack” would present an entirely
'different constltutxonal question. [ndianapolis v. Edm_ond 531 U.S. 32, 44(2000).

C.

- Application of'the “shocks the conscience” test is comphcated by the fact that there are

\ relatlvely few cases in which courts have applied that test, and these cases involve contexts and

interests that differ significantly from those of the CIA interrogation program.. The Courtin
County of Sacramento v. Lewis emphasized that there is “no calibrated yard stick” with which to
determine whether conduct “shocks the conscience.” 523 U.S. at 847. To the contrary, “[r]ules

- of due process are not . . . subject to mechanical apphcatlon in unfarmhar temtory ” Id. at 850.

A claim that govemment conduct “shocks the conscience,™ therefore requlres “an exact analysis

~ of circumstances.” 4d. The Court has explained:

.+ The phrasc [due process of law] formulates a concept less rlgld and more ﬂu:d
.than those envisaged in other specific and particular provisions of the Bill of
Rights. Ifs application.is less'a matter of rule. Asserted denial is to be tested by
an appraisal of the totality of facts in a given case. That which may, inone -
. settmg, constitute a denial of fundamental fairness, shocking to tlie universal
- Sense of justice, may, in other cxrcumstances and in hght of other con31derat10ns
o fall short of such a dema.l T

:Td at’ 850 (quotmg Betts v. Brady, 316 U.S. 455 462 (1942)) Robertson v. Czty o Plano 70
. * F3d 21; 24 (5th Cir. 1995) (Tt goes without saying that, in determining whether the T
- . ‘constitutional fine has been crossed, the'claimed ‘wrong must be viewed in the context in ‘which i 1t
- oocun'ed ”)- In evaluating the techniques in question, Supreme Gourt precedent therefore _
- requlres us to analyze the cnrcumstances underlymg the CIA mterrogat:on progmm——hmtted to
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. high value terrorist detainees who possess intelligence critical to the Global War on Terror—and
. thls clearly is not a context that has arisen under existing federal court precedent.

In any context, however, two general principles are relevant for determining whether
_executive conduct “shocks the conscience.” The test requires first an inquiry into whether the
. conduct.is a.rbltraly in the constitutional sense,” that is, whether the conduct is proportxonate to
the government interest involved. See Lewis, 523 U.S. at 846. Nex'_t the test requires
consideration of whether the conduct is objectively “égregious” or “outrageous” in light of
‘traditional executive behavior and contemporary pracnces See id at 847 n.8. ‘We consnder each
element in turn.

1
Whether government conduct “shocks the conscience” depends primarily on whether the -
conduct is “arbitrary in the constitutional sense,” that is, whether. it amounts to the “exercise of
power without any reasonable justification i in the service of a legitimate governmental
: ob]ectlve » Id, 523 U.S. at 846 (internal quotation marks omitted). “[{CJonduct intended to
. injure in some way unjustifiable by any government interest is the sort of official action most -
- likely to rise to the conscience-shocking level,” although deliberate indifference to the risk of
, -mﬂxctmg such unjustifiable injury might also “shock the conscience.” Id. at 849-51. The
~ “shocks the conscience” test therefore requires consideration of the Justlﬁcatlons underlymg such
' conduct in deternnmng its propnety :

i Thus we must look to whether the relevant conduct ﬁxrthers a government interest, and to
' the nature- and importance of that interest. Because the Due Process Clause “lays down [no] : .
' categorlcal imperative,” the Court has “repeatedly’ held that the.Government’s regulatory i mterest
in commumty safety can, in appropriate cifcumstances, outweigh an individual’s liberty -
mterest Umted States v. Salerno, 481 U.S. 739, 748 (1987). ~

' . Al Qaeda’s demonstrated ablhty to launch sophlsucated attacks causmg ‘mass casualtles
+" " 'within the United States and ‘against United States interests worldwide and the threat to the -
 .United States posed by al Qaeda’s continuing efforts to plan and to execute such attacks -

- indisputably implicate ¢ a compelling governmenital interest of the highest order. “It is ‘obvious
. and-unargusble’ that no governmental interest is more compelling than the security ofthe
-" Nation” Haigv. Agee, 453 U.S. 280, 307 (1981) (cxtatxons omitted); see also Salerno, 481 U.S.
- at 748 (noting that “society’s interestis at its peak” “in times of war.or ‘insurrection”). The CIA
* - . interrogation program—and, in particular, its use of enhanced mterrogatlon techniques—is
. - intendéd to serve this paramount interest by producing substantial quantities of otherwise
.. unavailable intelligence. The CIA believes that this progmm “has been a key reason why al-
"> %, Qa’ida has failed to Jaunch a spectacular attack in the West since 11 September 2001.”
'+* ‘Memorandum for Steven G. Bradbury, Principal Deputy Assistant Attorney General,, Office of -
.. -Legal-Counsel, ﬁod:}CMeﬁ Legal Group, DCI Counterterrorist Center,
'Re: Effectiveness’of the CIA Counterintelligence Interrogation Techniques-at 2 (Mar. 2, 2005)
. (“Eﬁ‘ectlveness Memag™). We. nnderstand that use of enhanced techniques has produced.
' significant mtelllgence that'the Government has gsed to’keep the Nation safe. As the President .
k explamed, “by glvmg us mformatwn about terrdrist. plans we could not get. anywhere else, the

) - ) Ciaag @m L

(b)'(§) Na’FSecAct



“(b)(1)
%m (b)(3) NatSecAct

program has saved innocent lives.” Address of the President, East Room, White. House,
September 6, 2006 : :

For example, we understand that enhanced interrogation techniques proved particularly
crucial in the interrogations of Khalid Shaykh Muhammad and Abu Zubaydah. Before the CIA
.-used enhanced techniques in interrogating Muhammad, he resisted giving any information about
. future attacks, simply warning, “soon, you will know.” As the President informed the Nation in
~his September 6th address, orice enhanced techniques were employed, Muhammad provided
. information revealing the “Second Wave,” a plot to crash a hijacked airliner into the Library
‘Tower in Los Angeles—the tallest building on the West Coast. Informatlon obtained from
" Muhammad led to the capture of many of the al Qaeda operatives planning the attack.
Interrogations of Zubaydah—again, once enhanced techniques were employed——revealed two al
" Qaeda operatives already in the United States and planning to destroy a high rise apartment
_ building and to detonate a radiological bomb in Washington, D.C. The techniques have revealed’
plots to blow up the Brooklyn Brldge and to release mass biological. agents in our Nation’s
Targest c1t1es : A

United States mlhtary and intelligence operations may “have degraded the capabllm es of
al Qaeda operatives to launch terrorist attacks, but mtelhgence indicates that al Qaeda remains a
. grave threat. In a speech last year, Osama bin Laden boasted of the deadly bombings in London
, and Madrid and wamed Americans of his plans to launch terronst attacks in the United States

R ' The delay in similar operations happemng in America has not been because of
y - failure to break through your security measures. ‘The operations are under
’ ' " preparation and you will see them in your homes the minute they are through with
preparattons Allah wnlhng :

. Quoted at http www. brentbart com/2006/l 9/D8F7SMRHS html (Jan. 19, 2006) In Angust
. 2006, British authorities f01led a terrorist plot—planned by al Qaeda—that intended .
-\(b)(1 ) : slmultaneously to detonate more than 14 wide-body jets traveling across: the Atlantic and that
(b)(3) N: etS eg}xeatuened to kﬂl more c1v1hans than al Qaeda’s attacks on. September 11, 2001
i Intelhgence mdlcates a recent surge of oxjg@mzed ten'onst ‘training actlvmes among al

Qaeda operanves] ]
R  suggest that the officials are aware of an impending -

ma;or attack” against the West. 'There is some indication that these major attacks will originate,
_as the recent airliner plot had, from terrorists based in the United Kingdom. ]—

L o | This mtellxgence remforces that the threat of terrorist attacks posed byal Qaeda
.*_ continues. @ . S e '
. ' _ A .. o : : (b)(1)
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In addition to demonstrating a compelling government interest of the highest order -

) underlymg the use of the techniques, the CIA will apply several measures that will tailor the

© program to that interest. The CIA in the past has taken and will continue to take specific

precautions to narrow the class of individuals subject to enhanced techniques. As described .

. above, careful screening procedures are in place to ensure that enhanced techniques will be used
* only in the interrogations of agents or members of al Qaeda or its affiliates who are reasonably
believed to possess critical intelligence that can be used to prevent future terrorist attacks against-
the United States and its interests. The fact that enhanced techniques have been used to date in
the interrogations of only 30 high value detairiees out of the 98 detainees who, at various times,

- have been in CIA.custody demonstrates this selectivity. This interrogation program isnota
dragnet for suspected terrorists who rmght possess helpful mformatlon

: Before enhanced techmques are used, the CIA will attempt. srmple questioning. Thus, .
enhanced techniques would be used only when the Director of the CIA considers them necessary
because a high value terrorist is withholding or manipulating critical intelligence, or there is '
.. insufficient time to try other techniques to obtain such intelligence. Once approved, enhanced

- techniques would be used only as less harsh techniques fail or as'interrogators run out of time in: -

the face of an imminent threat, so that it would be unlikely that a detainee would be subjected to

. more duress than is reasonably necessary to elicit the information sought. “The enhanced

techniques, in other words, are not thé first option for CIA interrogators confronted even with a
hlgh 'value detainee. These procedures target the techniques on situations where the potenual for
. savmg the lives of innocent persons is the greatest. . : :

- As important as .careﬂ.llly res_tnctmg the number and scope of interrogations are the
safeguards the CIA will eniploy to mitigate their impact on the detainees and the care with which
the CIA chose these techniques.. The CIA has determined that the six techniques we discuss
herein are the minimum necessary to maintain an effective program designed to obtain the most
valuable intelligence possessed by al Qaeda operatives. The CIA interrogation team and medical
" . personnel would review the detainee’s condition both before and during interrogation, ensuring
‘that techniques will not be used if there is any reason to believe their use would cause the
" " detainee significant mental or physical harm. Moreover, bécause these techmques were adapfied

from the military’s SERE trairiing, the impact of techniques closely resembling those proposed
o by the CIA. has been the subject of extenswe medical studies. Each of these techniques also has

-‘been employed earlier in the CIA program, and theé CIA now has its experience with those
- .. “detainees, mcludmg long-term'medical and psychological observations, as ani additional ..

. .empirical basis for tailoring this narrowly drawn program. These detailed procedures, and
_reliance on historical evidence; reflect 4 limited ‘arid direct focus to further a critical
.. governmental interest, while at the same time eliminating any unnecessary harm to detamees In

.- this context the techmques are not “arbltrary in the consutuuonal sense.”

2

The substantrve due process mquxry Tequires: consnderatron of not only whether the

L conduct is proportionate to the government interest involved, but also whether’the conduct is

. " consistent with objective standards of conduct, as measured by traditional executive behavior

y . and contemporary practlcc In this regard, the i mquuy has ahrStoncal element:. Whether,

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,
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consndered in light of “an understanding of traditional executive behavior; of contemporary
' practice, and of the standards of blame generally apphed to them,” use of the enhanced '
interrogation techniques constitutes government behavior that “is so egregious, so outrageous,

- that it may fairly be said to shock the contemporary conscience.” Lewis, 523 U.S. at 847 n.8; see
also Rochin, 342 U.S. at 169 (“Words being.symbols do not speak without a gloss. On the one
hand the gloss may be the deposit of history, whereby a term gains technical content.”). .In this
section, we consider examples in six potentially relevant areas to determine the extent to which

. those other areas may inform what kinds of actions would’ shock the conscience in the context of

the CIA program.

 In conducting the i mquxry into whether the proposed interrogation techmques are
_ consistent with established standards of executive conduct, we are assisted by our prior '
; concl_usxon that the techniques do not violate the anti-torture statute and the War Crimes Act.

- . Congress has, through the federal criminal law, prohibited certain “egregious” and “outrageous™
acts, and the CIA does not propose to use techniques that would contravene those standards.
Certain methods of interrogating even high-ranking terrorists—such as torture—may well violate
the Due Process-Clause, no matter how valuable the information sought. Yet none of the

- techniques at issue here, considered individually or in combination, constitutes torture, cruel or
inhuman treatment, or the intentional infliction of serious bodily injury under United States law.
. See 18 U.S.C. §§ 2340, 2441. In considering whether the proposed techniquies are consistent
. with tradltlonal executive behavior and contempotary practice, we therefore begin from the
premise that the proposed techniques are nenther “arbxtrarf as a constltutlonal matter nor
wolatlons of these federal criminal laws. . '

j. . ° . . - Wehave not found exan_iples of traditional executive behavior or contemporary practice
' that-would condemn an interrogation program that furthers .a vital government interest—in
- particular, the interest.in protecting United States citizens from catastrophic terrorist attacks—
and that is carefully designed to avoid unnecessary or significant harm. “To the contrary, we
conclude from these examples that there is support within contemporary community standards
for the CIA interrogation program; as it has been proposed. Indeed, the Military Commissions -
‘Act itself was proposed, debated, and ena.cted in no small part on the assumptlon that it would :

i allow the CIA program to go forward

: , Ordmary Criminal Invesagatzons The Supreme Court has. addressed the questlon
- whether various policé interrogation practices “shock the conscience” and thus violate the Fifth -
" . Amendment in the context of traditional ctiminal law enforcement. In Rochin v. California, 342
-U.S. 165 (1952), the Court reversed a criminal convxctlon where the prosecu’uon introduced
evidence against the defendant that had been obtained by the forcible pumping of the defendant’s.
stomach. The Court’s analysis focused-on the brutahty of the pohee conduct at issue, eSpeclally :
the intrusion into the defendant s body : ) ‘

oL Illegally breaking into the pnvacy of the pel:tloner the struggle to.open hxs mouth

" . - and remove:what was there, the forcible extraction of his stomach’s contents—

fULil. 707 thiscourseof proceeding by agents of the government to obtain evidence is bound - .
~to offend even hardened sensibilities. They are methods t00 close to the rack and
the screw to permlt of consututnonal dxﬂ’erenuatlon : -

t _______ : m | m

(b)(1) I . S - — C nrinan -
(b)(3)NatSecAct ' T . 34 L £00290




(b)(1)

(b)(3) NatSecAct T

(b)(1)

}omed by Rehnqulst, cJ, and Scalla, 1) 1d at 779 (Souter, I . ooncumng in the judgment,
‘ Jomed by Breyer J. ) : '

Id at 172. Likewise, in Williams v. United States, 341 U.S. 97 (1951), the Court considered a
conviction under a statute that criminalized depriving an individual of a constitutional right
under color of law. After identifying four suspects, the defendant used “brutal methods to obtain
a confession from each of them.” Id. at 98.

A rubbier hose, a pistol, a blunt instrument, a sash cord and other implements were-

. used in the project. One man was forced to look at a bright light for fifteen
minutes; when he was blinded, he was repeatedly hit with a rubber hose and a -
sash cord and finally knocked to the floor. Another was knocked from a chair and-
hit in the stomach again and-again. He was put back in the chair and the

* procedure was repeated. One was backed against the wall and jammed i in the

~ chest with-a club. Each was beaten, threatened, and unmercxfully punished for -
several hours untll he confessed.

Id at 98-99. The Court characterized this brutal conduct as “the classic use of force to make a

man testify against himself” and had little difficulty concluding that the victim had been deprived
of his rights under the Due Process Clause. Id. at 101-02 (“[W]here police take mattérs in their
own hands, seize victims, beat and pound them until they confess, there cannot be the slightest ..

. doubt that the police have deprived the victim of a right under the Constitution.”). Williams is
-significant because it appears to be the only Supreme Court case to declare an interrogation
'unoonsmutlonal where its fruits Were never used as evidence i ina criminal trial. .

In Chavez v. Marlmez 538 U.S. 760 (2003) the police had questloned the plamuff a’

‘ gurishot wound victim who was in severe pain and believed he was dying. The plaintiff was not
. charged, however, and his confession thus was never introduced against him in a criminal case.
- The Supreme Court rejected the plaintiff's Self-Incrimination Clause claim but remanded for

consideration of the legality of the questioning under the substantive due process standard. See

id. at 773 (epinion of Thomas, 1.); id. at 778-79 (Souter, J., concurring in judgment). -
Importantly, the Court considered applying a potentially more restrictive standard thian “shocks

the conscience™—a standard that would have categorically barred all “unusually coercive”

interrogations. See id, at 783, 788 (Stevens, J. ooncumng in part and dissenting in part)
- "(describing the interrogation at issue as “torturou  and “a classic example of.a violation of a
' -constitutional right- implicit in the concept of ordered’ liberty”) (internal quotation marks .

omﬂ:ted), id. at 796 (Kennedy, J., concurring in part and dlssentmg in part) (“The Constitution

" does not countenanoe the oﬁiclal imposition of severe pain or pressure for purposes of
" interrogation. This is true whether the protection is found in the Self-Incrimination Clause, the

broader guarantees of the Due Process Clause, or both.”). At least five Justices, however, -
rejected that proposntion, the contcxt—speclﬁc nature of the due process inquiry required that the
standard remain whether an interrogation is consclence-shockmg See id. at 774-76 ('I'homas T,

The CIA program is much less invasive and extreme than much of the conduct that the

- 'Supreme Court has held to raise substanuve due. process ‘concerns, conduct- that has generally B
involved 31gn1ﬁcant bodily-intrusion (as in:Rochin) or the infliction- of,. or.indifference to, .
f extreme pam and suﬂ'enng (as'in Williams and Chavez). As Judge Posner 'of the Seventh Clrcuxt :

e m . 4:f : _ ‘
e T "'“.““'g_l t00291
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has ‘observed, the threshold defining police interrogations that exceed the bounds of substantive . -
~ due process is a “high” one, which requires “misconduct that a reasonable person would find so
‘beyond the norm of proper.police procedure as to shock the conscience, and that is calculated to
"induce not merely momentary fear or anxiety, but severe mental suffering.” Wilkins, 872 F.2d
at 195. In contrast, and as discussed in detail bélow, the enhanced interrogation techmques at
~ “issue here; if applied by the CIA in the manner described in this memorandum, do not rise to that
- ‘level of brutal and severe conduct. The i interrogators m Williams.chose weapons——clubs butts-of
guns, sash cords—designed to inflict severe pain. While some of the techniques discussed herein
. involve physical contact, none of them will involve the use of such weapons or the purposeful
“infliction of extreme pain. As proposed by the CIA, none of these techniques involves the
* indiscrimhinate infliction of pain and suffering, or amounts to efforts to “wring confessions from
.'the accused by force and vxolence ” erlzams 341 U.S. at. 101 02 o

, , Moreover, the government mterest at 1ssue in each of the cases dlscussed above was the
~genera1 interest in law enforcement.”” That government interest is strikingly different from what -
- is at stake in the context of the CIA program: The protecuon of the United States and its
. interests against terrorist attacks that, as experience proves, may result in massive civilian

casualties. Deriving an absolute standard of coriduct divorced from-context, as Chavez

- demonstrates, is not the established application of the “shocks the conscience” test. Although
“none of the above cases expressly condones the techniques that we consider herein, neither does

- any.of them arise in the special context of protecting the Nation from.armed attack by a foreign
.enemy, and thus collectwely they do not prowde evidence of an executxve tradltlon dlrectly
-'apphcable to the techmques we consider here :

i / o . Umted States Mllztary Doctrme The United Statcs Army has codified procedures for
: -mxhtary mtelhgence mterrogat.lons in the Army erld Manual On September 6 2006 the

: B Williams was an example of a prosecution under what is now codlﬁed as 18 U S.C § 242 which makes
dta emmnal offerise to violate the.constitutional rights 6f another while acting under color of law. Prosecutions
' -have been brought under section 242 for. police beatings and interrogations involving the excessive use of force, but’
oo courts applymg section 242 consistently have focused on whether the violent actions were justified. To this end, _
RS federal pattern jury instructions for section 242 prosecutions-ask the jury to decide whether the victim was’
"~ “physically assaulted, intirnidated, or otherwise abused intentionally and without justification.” Eleventh Circuit
" Pattern Jury Instruction 8 (2003). Coutts of appeals, ‘particularly after the Supreme Court's clarification of the -
* “shocks the conscience” standard in Lewis, liave repeatedly tumed to whether the conduct could be justified by a
- legmmme govemment mterwt. Rogers v. City ofLu‘tIe Rock, 152 F.3d 790, 797-98 (8th Cir. 1998) .-

- 3 In the conten of detenhon for ordmaxy cmmnal law enfomement purposes, as well as pursuast to mvd
oommmnent, the Supreme Court has held that substannve due process standards require “safe conditions;” mcludmg
“adequate fodd, shelter, clothing, and niedical caré.”, Youngberg v. Romeo, 457°U.S. 307, 315 (1982) The failure to

) pruvxde such minimum treatment, in most elrmmstanoes, ‘would presumably “shock the conscience.” Thé Court has
- not considéred whethér the government could depart from this general reqmrement ina limited manner, targeted at
" protecting the Nation from prospective terrorist attack’ Nevertheless, it is informative that both the conditions of

" confinement at CIA facilities, se¢ Memorandum for John A: Rizzo, Acting General Counsel, Central Intelligence:

. Agency, from Steven G. Bradbury, Acting Assistant.Attorney General, Office of Legal Counsel, Application of the
i Detainee Treatment Act to Conditions of Confinement at Central Intellxgence Agency Detention Facilities at 8 (Aug.
" 31,2006),and 1he xm:exmgahon techmqux consxdened herem, see inﬁ-a at 70-72, oomply with the “safe condmons"

., standard
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Department of Defense issued a revised Army Field Manual 2-22. 3 on Human Intelligence
‘Collection Operations. This revised version, like its predecessor Army Field Manual 34-52, lists
a variety of interrogation techniques that generally involve only verbal and emotional tactics. In
‘the “emotional love approach,” for example, the interrogator might exploit the lovea detainee
. feels for his fellow soldiers, and use this emotion to motivate the detainee to cooperate. Army
i . Field Manual 2-22 3, at 8-9. The interrogator is advised to be “extremely careful that he does
" . mnot threaten or coerce a source,” as “conveying a threat might be a violation of the [Uniform
- Code of Military Justice].” .The Army Field Manual limits interrogations to expressly approved -
‘techniques and, as @ matter of Department of Defense policy, also explicitly prohxblts eight
techmques “(1) Forcing the detainee to be naked, perform sexual acts, orpose in a sexual
manner; (2) Placing hoods or sacks over the head of a detainee, using duct tape over the eyes;
?) Applymg beatings, electric shock, burns, or other forms of physical pain;
. (4) “Waterboarding;” (5) Using military working dogs; (6) Inducing hypothermia or heat injury;
_ *(7) Conducting mock executions; (8) Depriving the detainee of necéssary food, water or medical
. .care.” Id at 5-20. The prior Army Field Manual also prohlblted other techmques such as “food
. deprlvatlo >and abnormal sleep depnvatxon :

: ‘The eighteen approved techmques hsted in the Army Field Manual are dlﬁ‘erent from and
e less stressfil than those under consideration here. The techniques proposed by the CIA are not
strictly verbal or exploitative of feelings. They do involve physical contact and the imposition of
.physical sensations such as fatigue. The revised Army Field Manual, and the prior manual, thus
.~ ‘'would appear to provxde some evidence of contrary executive practice for military interrogations.
. 'While none of the six enhanced techniques proposed by the CIA is expressly prohibited under
 the current Marnual, two of the proposed techniques— “dietary manipulation” and “sleep
. depnvatlon “—were prohlbxted in an unspecxﬁed form by the prior Manual. - '
AN
JEPARS Nevertheless we do not beheve that the prior Army Field Manual is dispositive evndence
“of traditional executive behavior [and] of contemporary practice” in the context of the CIA
program for several reasons. The prior manual was designed for traditional armed conflicts,
. particularly conflicts governed by the Third:Geneva Convention, which provides extensive .
- protections for prisoneis of war, mcludmg an express prohlbxuon of all forms of coercion. See
" - Army Field Manual 34-52, at 1-7 to 1-8; see.also id. at iv-v (requiring interrogations. to-comply -
" with the Geneva Conventions and the Uniform Code of Military Justice); GPW Art. 17. With
" . respect to.these traditional conflicts, the ptior manual provxded standards to be administered
generally by military personnel without regard to the’ 1dent1ty, value, or status of the detmnee
By contrast, al Qaeda.terrorists subject to the CIA program will be unlawful enemy combatants,
- not prisoners of war. Even within this class of unlawful combatants, the program willbe =~ -
" administered only by trained and expenenced mterrogators who in turn will:apply the techniques
_ only-to a subset of high value detainees. Thus, the pnor manual directed at'executing general .
:  obligations of all military personnel that would arise in traditional armed conflicts between -
.- uniformed armies i$ not controllmg ev1dence of how lngh value, unlawﬁxl enemy combatants o

: should be. treated

T In- contmst the revised Army erld Manual was wntten with an exphc1t understandmg
- that it would govern how eur Armed Forces would treat unlawfil enemy combatants captured in

N the present conﬂlct, as the DTA réquired before the Manual’s pubhcatxon The revnsed Amzy
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. Field Manual authonzes an additional interrogation technique for persons who are unlawful

combatants and who are “likely to possess important. intelligence.” See Army Field Manual 2-

223 , Appendix-M. This appendix reinforces the traditional executive understanding that certain

interrogation techniques are appropnate for unlawful enemy combatants that should not be used
with prisoners of war. -

The rewsed Army Field Manual cannot be described as a ﬁrmly rooted tradmon, havmg

h been publrshed only in September 2006. More significantly, the revised Army Field Manual was
"~ approved by knowledgeable high level Executive Branch officials on the basis of another
- understanding as well—that there has been a CIA i mterrogaﬂon program for high value terrorists

who possess information that could help protect the Nation from another catastrophic: terrorist

-attack. > Accordingly, policymakers could prohibit certain interrogation techniques from general
- use on those in military custody because they had the option of transfernng a'high value detainee
. 10 CIA custody. That understanding—that the military operates in a different tradition of
. “executive action, and more broadly—is established by the text of the DTA itself. The DTA

requlres that those in the “custody or effective control” of the Department of Defense not be
“subjéct te.any treatment or technique of interrogation not authorized by or listed in the US.

Army Field Manual on Intelligence Interrogation.” DTA § 1402(a); see also id. § 1406. By

contrast, the DTA does not apply this Field Manual requirement to those in the custody of the

- CIA, and requires only that the CIA treat its detainees in a manner consistent with the
. constitutional standards we have discussed herein, DTA § 1403. Accordingly, neither the-
* tevised Army Field Manual nor its prior iterations provide controlling evidence of executive
" practice for the CIA in initerrogating unlawful enemy combatants who possess hrgh value'
information that would prevent terrorist attacks on Amencan cmlrans

.State Departmenz Reports Each year, in the State Department’s Country Reports on -
Human RJghts Practices, the United States condemns torture and. other coercive mterrogatlon

" techniques employed by other countries. In discussing Indonesia, for example, the reports list as -

“[p]sychalogical torture” conduct that involves “food.and sleep deprivation,” but give no specific
mformatlon as to what these techmques involve. In discussing Egypt, the reports list, as
‘methods of torture,” “stripping and blindfolding victims; suspending victims from a céiling or

-'doorframe with feet just touching the floor; [and] beating victims [with various objects].” See
- . .also, e.g., Tran (classifying sleep, deprivation i as either torture or severe prrsoner abuse) Syna
. (dlscussmg sleep depnvatmn as- elther torture or “iil- treatment”) ‘

These reports however do not provxde controlhng evrdence that the CIA mterroganon

program “shocks the contemporary conscience.” As an initial matter; the State Department has
. informed us that these reports are hot meant to be legal conclusions; but instead they are public

. diplomatic statements designed o encourage foreign governmentsto alter their policies in a
- “manner that would serve United States interests. In any event, the condemned techniques are
" oﬁen part of a course of conduct that mvolves other more severe techmques and appears tobe .

LA We do not niean to suggest that every mxhtary officer who paruc:pated in the composition of lhc revised -

L E .Anny Field Manual was aware of the CIA prograin. The senior Department of Defense officials who approved the -
© mamual, however had the proper clmnees and were aware of the CIAprogtam s existence. : -

630294'



undenaken in‘ways that bear no resemblance to the CIA mterroganon program. The reasons for
the condemned conduct as described by the State Department, for example, have no relationship
. ‘with the CIA’s efforts to prevent catastrophic terrorist attacks. In Liberia and Rwanda, these
tactics were used to target critics of the government; Indonesian security forces used their
techriiques to obtain confessions for ¢riminal law enforcement, to punish, and to extort money;
Egypt “employ[ed] torture to extract information, coerce opposition figures to cease their
political activities, and to deter others from similar activities.™ , -
- The commitmerit of the United States to condemning torture, the indiscriminate use of
foree, physical retaliation against political opponents, and coercion of conféssions in ordinary -
- criminal cases is not inconsistent with the CIA’s proposed interrogation practices. The CIA’s
screening procedures seek to ensure that enhanced techniques are used in the very few
‘interrogations of terrorists who are believed to possess intelligence of critical value to the United
_States. The CIA will use enhanced techniques only to the extent needed to obtain this
: -exceptionally important information and will take care to avoid inflicting severe pain or suffering
or any lasting or unnecessary harm. The CIA program is designed to subject detainees to no
more duress than is justified by the Government’s paramount interest in protecting the United
States and its interests from further terrorist attacks. In these essential respects, it ﬁmdamentally
dlﬁ'ers ﬁom the conduct condemned n the State Department reports:

. Deczszons by Forezgn Trzbunals Two forexgn tribunals have addressed mterroganon
practlces that arguably resemble some at issue here. In one of the cases, the question in fact was
" - whether certain interrogation practices met a standard that is linguistically similar to the “cruel,
') S inhuman, or degrading treatment” standard in Article 16 of the CAT. These tribunals, of course,
7/ didsot apply a standard with any direct relationship to that of the DTA, for the DTA specifically
- defines “cruel; inhuman, or degrading treatment or punishment” by reference to the established
. standards of United States law. The Senate’s reservation to. Article 16, incorporated into the
- DTA, was specifically designed to adopt a dlscemable standard based on the United States
-Constitution, in marked contrast to Article.16’s treaty standard, which could have been subject to.
-the decisions of foreign governments or international tribunals applying otherwise open-ended
- . terms such as “cruel, iniman or degrading treatment or punishment.” - The essence of the
- Senate’s feservation is that Article 16’s standard simpliciter—as opposed to the meamng given it
. by the Senate reservatxon——xs not controllmg under United States law ' :

.

E The threshold questlcn, therefore is whether these cases have any relevance tothe -
: mterpretatlon of the Fifth Amendment. The Supreme Court has not looked to forexgn or.

* _international court decisions in detenmmng whether conduct shocks the conscience within the -
‘meaning of the Fifth Amendment. More broadly, using forexgn law to interpret.the United States ~ -
_Constitution remains a subject of intense debate. See Roper v. Simmons, 543 U.S:551,578 =

* (2005); id: at 622-28 (Scaha, J., dissenting), Atkins v. Virginia; 536 U.S. 304, 316 n:21 (2002) :

~'id. at 322 (Rehnquist; C.J. dlssexmng) ‘When interpreting the Constitution, we believe that we .

.. must look first and foremost to United States sources.. See, e.g:, Address of the Attomey General

- at the University of Chicago Law School (Nov: 9, 2005) (“Those who seek to enshrine foreign

.-law.in our Coristitution through the courts therefore bear a heavy.-burden.”). This focusis .-
partxcularly miportant here because the Senate s reservatlon to Artlcle 16.-was desxgned to

B O m BoRST B
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prov1de a discérnable-and familiar domestic legal standard that would be insulated from the
impressions of foreign tnbunals or governments on the meaning of Artlcle 16’s vague language

We recognize, however the possibility that members of a court mlght look to forelgn

- decisions in the Fifth Amendment context, given the increasing incidence of such legal reasoning

 in decisions of the Supreme Court. Some judges might regard the decisions of foreign or

' International courts, under arguably analogous circumstances, to prov1de evidence of :
.contemporary standards under the Fifth Amendment. While we do not endorse this practice, we

- -find it nonetheless appropriate to consider whether the two decisionsin questxon shed any light
‘upon whether the mterrogatmn techmques at issue here would shock the conscience. -

We conclude that the relevant decisions of forexgn and mternatronal tribunals are
appropnateiy distinguished on their face from the légal issue presented by the CIA’s proposed
techniques. In Ireland v. United Kingdom, 2 EHRR 25 (1980), the European Court of Human
Rights (“ECHR”) addressed five methods used by the United Kingdom to interrogate members:
of the Irish Republican Army: requiring detainees to remain for several- ‘hours “spreadeagled

E against the wall, with their fingers put high above the head against the wall, the legs spread apart.

and the feet back, causing them to stand on their foes with the weight of the body mainly on the -
fingers”; covering the detainee’s head with a dark hood throughout the interrogation; exposing
the detamee to a continuous loud and hissing noise for a prolonged period; depriving the detainee

- of sleep; and “subjecting the detainee[] to.a reduced diet during their stay” at the detention

facility. Id at ] 96.- The ECHR did not inidicate the length of the periods of sleep deprivation or

the extent to which the detainee’s diets were modified. Jd. at § 104. The ECHR held that, “in

combination,” these techmques were “inhuman and degrading treatment,” in part because they -
“arousfed in the detainees] feelings of fear, anguish, and mfenonty capable of humiliating and

" debasing them and possnbly breakmg their phys1cal or moral resxstance ? Id at | 167

The CIA does not propose to use all of the techmques that the ECHR addressed. Wlth

R regard to the two techniques potentlally in common—extended sleep- deprivation and dietary .

 manipulation—the ECHR did not expressly consider or make any findings as to any safeguards

that accompanied the United Kingdom’s interrogation techniques. A Unifed Kingdom report, -

- reléased separately from the ECHR litigation, indicated that British oﬁicnals in 1972 had

- recommended-additional safeguards for the sleep deprivation techniques such as the presence of

(b)(1)

" and manitoring by a physiéian similar to procedures that are now part of the CIA program. See
:infra at 72-75. The ECHR decision, however, reviéwed those mterrogatlon techniques- before '

such recommendations were implemented, and therefore; there is some evidence that the -

. techniques considered by the ECHR: were not accompamed by procedures and safeguards similar -
" “"to those that will be apphed 1n the CIA program_ )

More lmportantly, the ECHR made no mqurry into whether any governmental interest

" ‘might have reasonably justified the conduct at issue in that case—which is the-legal standard ‘that
‘the DTA requires in évaluating the CIA’s proposed interrogation techmques The lack of suchan -

inquiry reflects the fact that the ECHR’s definition of “inhuman and degriding treatment’ ’ bears
little resemblantce to the U.S. constitutional prmmples incorporated under the DTA. The ECHR

. has demonstrated this gulf not only in the Ireland case itself, but also in other ECHR decisions -

that reveal an expanswe understandmg of the.concept thai -goes far beyond how couits in the

L e e (003
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United States have interpreted our Constitution. For example, the ECHR has held that the so-

called “death row effect”—the years of delay between the imposition of a death sentence and its

" execution arising from the petitioner’s pursuit of his judicial remedies—itself constitutes * = ,
““inhuman or degrading treatment or punishment.” See Soering v. United States, 11 Eur. Ct. HR.'

439 (1989): The Supreme Court, by contrast, has routinely refused to entertain such claims, and
lower federal courts have not found them-to have merit. See, e.g., Lackey v. Texas, 514 U.S.
1045 ( 1995) (denying certiorari to review a-decision rejecting such a claim over a dissent by
Justice Stevens); Allen v. Ornoski, 435 F.3d 946, 959 (9th Cir. 2006) (The petitioner “cannot -

- credibly argue that the evolving standards of decency that mark the progress of 2 maturing _
- society, as evidenced by the decisions of state and federal courts, are moving toward recognition
of the validity of Lackey claims.”). The ECHR also has read the European Convention to grant
that court authority to scrutinize prison conditions. For example, the ECHR has concluded that it.

is inhuman and degrading to confine two persons to oné cell with only.one exposed toilet

‘between them. Melnik v. Ukraine, ECHR 722286/01 (2006). Amid such expansive decisions,
~ the ECHR might well regard the propesed enhanced interrogation techniques, or even the

existence of the CIA interrogation program itself, to constitute “cruel, inhuman, or degrading”

treatment under the standards incorporated in the European Convention. Yet we do not regard
the ECHR’s interpretation of its own European Convention human rights standards to constitute
persuasive evidence as to whether the CIA techniques in question here would violate the Fifth

' Amendment, and thus the DTA.

The Supreme Court of Israel’s review of interrogation techniques in Public Committee -

. . Ag&mst Torture v. Israel, HCY 5100/94 (1999), similarly turned upon foreign legal issues not

_-. relevant here. There, the Israeli court held that Israel’s General Security Service (“GSS™) was |
‘not legally ‘authorized to employ certain interrogation methods with persons suspected of terrorist -
.activity—including shakmg the torso of the detainee, depriving | the detainee of sleep, and forcing

the detainee to remain in a variety of stress positions. The court reached that conclusion,
however because it found that the GSS only had the authority to engage in interrogations
specifically authorized by Israeli domestic statute and that, under the then “existing state of law,”

- . . id. at 36, the GSS was “subject to the same restrictions applicable” to “the ordinary police
- investigator,” id. at 29. See id. (“There is no statute that grants GSS investigators special
.. ..interrogating powers that are-different or more significant than those granted the police
. investigator.”). Under that law, the GSS was: -permitted only to ““examine orally ; any persons

1b)( 1)
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- supposed torbe acquainted with the facts and circumstances of any offcnse’” and to reduce their
© responses to writing, and thus the statute did net permit the “physical means” of mfen'ogatxon
-undertaken by the GSS. Jd. -at 19 (citing the Israeli Criminal Procedure Statute Art. 2(1))
" (emphasis added). At the same time, the Israeli court specifically held open whether the .
 legislature could authorize such techniques by statute, id. at 35-36, and determined that it was not
_-.appropriate in that caseto consider special mterrogatlon methods that mxght be authorized when
L neoessarytosavehumanhfe za'.at?:'?.32 ' . . )

32 The Israeli oourtmoogmzed that Israel had mdertaken a Ueaty obhgatlon to refrain from cmel, m!mman, ’

. or degxadmg treatmient, Public Conmittee Against Torture, HC¥ 5100/94 at 23, but the'court specxﬁcally ‘grounded
C- xtsholdmgnot in its interpretation, ofanymty but in Israeli statutoxy law.  Indeed, theoourtreoogmzedﬂ)atthe

legislature could “grant[} GSS investigators the authority. to-apply. physxml force during: the interrogation of suspects .

’ i‘.suspected of involvement in hosule texronst actlvm&s id at 35, prowded only that thelaw “beﬁt[s] the values of

-&aﬂ2975
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Aswe have explained-above in ﬁndmg particular U.S. Supréme Court decisions to be
: dlstmgmshable it is not the law in the United States that interrogations performed by intelligence
7 officers for the purpose proposed by the CIA are subject to the same rules as “regular police
interrogation(s].” Jd. at 29. Thus, the Israeli court addressed a fundamentally different question

_ that sheds little light on the inquiry before us. Where the Israeli GSS lacked any special statutory
.authority with respect to interrogations, the CIA is expressly authorized by statute to “collect
intelligence through hizman sources and any other appropriate means” and is-expressly .

. - distinguished from domestic law enforcement authorities. 50 U.S.C. § 403-4a(d)(1). Indeed,
‘beyond the CIA’s general statutory authority to.collect human intelligence, the Military
Commissions Act itself was enacted specifically to permit the CIA interrogation program to go -
forward. See infra at 43-44. Thus, while the Israeli court rested its 1999 decision on the :

" Jegislature’s failure to grant the GSS anything other than ordinary police authority, we face-a

- “CIAinterrogation program cleatly authorized and justified by legislative authority separate from
- and beyond those applicable to ordinary law enforcement investigations. And.the Israeli '
" Supreme Court itself subsequently recognized the profound differences between the legal
~ :standards that govern domestic law enforcement and those that govern armed conflict with
. terrorist organizations. Compare Public Committez Against Torture v. Israel (1999) (stating that
~ “there is no room for balancing” under Israeli domestic law), with Public Committee Against
Torture in Israel v. The Government of Israel, HCJ 769/02 (Dec. 11, 2005), { 22 (holding that
under the law of armed conflict applicable to a conﬂlct against a terrorist organization, “human
. - rights are protected . but notto their full scop ” and emphasizing that such rights must be
o “balance[d]” against “military needs”) o ' a

. ‘Survival, Evasion, Resistance, and Escape ( “.S'ERE *) Training. ' As we noted at the
' )  outset, variations of each of'the proposed techniques have been used before by the United States,
- providing some evidence that they are, in some circumstances, consistent with executive .
tradition and practice. - Each of the CIA’s enhanced interrogation techniques has been adapted
from military. SERE training, where techniques very much like these have long been used on our
- own troops. - Individuals undergoing SERE training are obviously in a very different situation
from detainees undergoing interrogation; SERE trainees know that the treatment they are
experiencing is part of a training program, that it will last only a short ume, and that they will not :

be s:gmﬁcantly haxmed by the trammg

4 We do not Wxsh to understate the unportance of these dnﬂ’erences or the gravnty of the
' psychologncal trauma that may accompany the relative uncertainty faced by the CIA’s detainees.
- -On the other hand; the interrogation program we consider here relies on techniques that have . -
. been deemed safe enough to use in the training of our own troops. We can draw at Jeast one

- conclusion from the existence of SERE training—use of the téchniques involved in the CIA’s
interrogation program (or at least the similar techniques from which these have been adapted).
cannot be considered to be categorically inconsistent with “tradmonal executwe behavxor" and

' S contemporary practxce regardless of: contex:t

e theStateofIsmeLxsmactedforapmperpurpose,and[inﬁmgesthesuspect sh’berty]toanextentmmeaterthan
-reqmred, id: at37. Lo . . .
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- The Enactment of the Military Commissions Act. Finally, in considering “contemporary
practice” and the “standards of‘blame generally applied to them,” we consider the context of the

‘recent debate over the Military Commissions Act, including the views of legislators who have

. been briefed on the CIA program. In Public Committee Against Torture, HCJ 5100/94, the

Israeli Supreme Court observed that in a democracy; it was for the political branches, and not the
courts, to strike the appropriate balance between security imperatives and humanitarian
standards, and it invited the Israeli legislature to enact a statute specifically delimiting the

- security.service’s authority “to apply physical force duting the interrogation of suspects
- zsuspected of involvement in hostile terrorist activities.” /d at 35. Inthe United States, Congress .

In fact enacted such a statute, responding to the Presidént’s invitation by passing the Military

Commissions Act to allow the CIA interrogation program to go forward. Whil¢ the isolated
statements of particular legislators are not dispositive as to whether specific interrogation
techmques would shock the conscience under the DTA, we properly may consider the Military

Commissions Act, taken as a whole, in coming to an understanding of “contemporary practice,

and of the standards of blame generally applied to them,” and what Americans, through their

representatives in Congress generally deem to be acceptable conduct by the executive officials

~ charged with ensuring the national security. Lewis, 523 U.S. at 847 n.8; ¢f. Roper, 543 U.S. 551
. "(2005) (finding the passage and repéal of state laws to be relevant to contemporary standards -

| ~under the Eighth Amendment); Atkins, 536 U.S. 304 (same).

(b)( 1) "
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“The Premdent inaugurated the politrcal debate over what would become the Military
Commissions Act in his speech on September 6, 2006, wherein he announced to the American -
people the existence of the-CIA program, the nature of the al Qaeda detainees who had been
interrogated, and.the need- for new legislation to allow the program to “go forward” in the wake

.. of Hamdan. As the President later explained: “When I proposed this legislation, I explained that
* - I'would have one test for the bill Congress produced: Will it allow the CIA program to
. continue? This bill meets that test” Remarks of the Presrdent Upon Signing the Military:-
© Commission’ Act of 2006, East Room, White House (Oct. 17, 2006). Senators crucial toits
" .passage agreed.that the statute must be structured to permit the CIA’s program to continue. See
" 152 Cong. Rec. S10354-02, S10393 (Sept. 28, 2006) (statement of Sen. Graham) (“Should we
- - have aCIA program classified in nature that would allow techniques not in the Army Field
o Manual to get good infelligence from high value targets? The answer from my point of view is _
- yes, we should.”); id_ at'S 10414 (statement of Sen: McCain) (“[M]y colleagues ‘have no
" .doubt—this legislation will allow the CIA to continue interrogating prisoners within the
o boundanes established in the bill.”). Representatwe Duncan Hunter, the leading sponsor of the
. bilt in the House, similarly described the legislation as “leavfing] the decisions as to the methods -
© ofi mterrogatxon to the President and to the intelligence professionals at the CIA, so that they may
.carry forward thrs vital program that, as the President explained, serves to gather the critical

mtelhgence necessary to protect the country from another catastrophic terrorist attack.” 152 -

* "Cong. Rec. H7938 (Sept.'29,2006). The Act clarified the War Crimes Act and provided.a
< comprehenswe framework for i interpreting the Geneva Conventlons so that the CIA program
. :mlght go forward after Hamdan. _ .

The Mihtaxy Commrssrons Act, to be sure, did not pl'Ohlblt or license specrﬁc -

_urterroganon techniques. As discussed above, Members of Congress on both sides of the debate
) .expresSed wxdely dxﬁ‘erent vrews a5 to the specnﬁc 1nterrogatlon techmques that mlght or mrght .
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. not be pemutted under the statute. See supra at n.13. Nonetheless, you have mformed us that
prior to passage of the Mxhtary Commissions Act, several Members of Congress, including the
. full memberships of the House and Senate Intelligence Committees and Senator McCain, were
_ briefed by General Michael Hayden, Director of the CIA, on the six techniques that we discuss
* herein and that, General Hayden explained, would likely be necessary to the CIA detention and
mterrogatlon program should the legislation be enacted. In those classified and private
conversations, none of the Members expressed the view that the CIA intetrogation program
should be stopped, or that the techmques at issue were inappropriate. Many of those Members
_thereafter were critical in ensuring the passage of the leglslatlon, making clear through their
“public statements and through their votesithat they believed that a CIA program along the hnes
"-General Hayden descnbed could and should continue.

Beyond those with specific-knowledge of the classxﬁed details of the program, all of the :
Members who engaged in the legislative debate werée aware of media reports—some aecurate ’
some not—describing the CIA interrogation program. Those media reports suggested that the
‘United States had used techniques including, and in some cases exceeding, the coerciveness of
the six techmques proposed here. The President’s Trequest that Congress permit the CIA program
to “go forward,” and the carefully, negotiated provisions of the bill, clearly presented Congress
“with the question whether the United States should operate a classified interrogation program,
" limited to high value detainees, employing techniques that exceeded those employed by ordinary
law enforcement officers and the United States military, but that remained lawful undér the anti-
torture statute and the War Crimes Act. There can be little doubt that the subsequent passage of .
o the statute reflected an endorsement by both the Premdent and Congress of the political branches’-
' ) " shared view that the CIA i interrogation program was. consistent with contemporary practice, and
therefore did not shock the conscience. We do not regard this political endorsement of the CIA
interrogation program to be conclusive on the constitutional question, but we do find that the
- passage of this legislation provides a relevant measure of contemporary. standards. '

* - % *

. . The substantive due process analysxs as always, must remain hlghly sensitive to cong:exL
- We do not regard any one of the contexts discussed hefe, on its own, to answer the critical ‘
- " question:- What i interrogation techniques are permlssxble for use by trained proféssionals of the
“ClAin ‘seekirnig to protect the Nation from. foreign terrorists who operate through a diffuse and .
- “secret international netwerk of cells.dedicated to launchmg catastrophic terrorist attacks on the
" United States and its citizens and allies? Nonetheless we read the-constitutional tradition )
-~ feflected in thié DTA to permit the United States to émploy a narrowly drawn, extenswely S
‘monitored, and carefully safeguarded jnterrogation program for high value terrorists that uses
‘ enhanced techmques that do not inflict slgmﬁcant or lastmg physlcal or menta] harm. - .

D.

' . | Applymg these legal standards to the six preposed techmques used mdmdually and in
- -combmatlon, we conclude that these techmques are consistent with the DTA. .

100300



(b)(3) NatSecAct - EOReR OBORN

. Dzetary Mampulatzon The CIA hmlts the use of dxeta:y manipulation to ensure that
- .detainees subject to it suffer no adverse heaith effects. The CIA’s rules ensure that the detainee
" receives 1000 kCal per day as an absolute minimum, a level that is equivalent to a wide range of -
- .commercial weight loss programs. Medical personnel closely monitor the detainee during the
. application of this technique, and the technique is terminated at the prompting of medical
personnel or if the detainee loses more than ten percerit of his body weight. While the diet may
" be unappealing, it -exposes the detairiee to no appreciable risk of physical harm.. We understand
from the CIA that this technique has proven effective, especially with detainees who have a
particular appreciation for food. In light of theése safeguards and the techmque s effectiveness,
the CIA’s use of this techmque does not vnolate the DTA.

: Corrective T echniques. Each of the four proposed “corrective techniques” involves some
physical contact between the interrogator and the detainee. These corrective techniques are of
_two types. First, there are two “holds.” With the facial hold, the interrogator places his palms on
_ " either side of the detainee’s face in a manner careful to avoid any contact with eyes. Withthe .
- attention .8rasp, the i mterrogator grasps the detainee by the collar and draws him to the -
interrogator in order to regain the detainee’s attention, while using a collar or towel around the
* back of the detainee’s neck to avoid whiplash. These two techniques inflict no appreciable pain
- on the detainee and are directed wholly at refocusing the detainee on the interrogation and
. frustrating a detaineé’s efforts to ignore the interrogation. Thus, the described techniques do not

. violate the. requuements of substantive due process.

-~ . Second, the CIA proposes to use two “slaps ? In the abdominal slap, the mterrogator may
- _ begm with his hands no farther than 18 inches away from the detainee’s abdomen and may strike
»7 ' the detainee in an area of comparatively little sensitivity between the waist and the sternum.
_ The facial slap involves a trained interrogator’s striking the detainee’s cheek with his hand. Like
-the holds, the slaps are primarily psychological techniques to make the detainee uncomfortable
they are not mtended, and may not be used, to extract information from detamees by force or

- physxca,l coercion,

.t There is no question, however that the slaps may momentanly mﬂlct ‘some pam But
- careful safeguards ensure that no significant pain would occur. ‘With the facial slap, the -
. ‘interrogator must not wear any rings, and must strike the détainee in the area between'the tip of
~the chin and the corresponding earlobe to avoid any contact with sensitive aréas. The
" . interrogator may not use a fist, but: instead must use an-open hand and strike the detainee. only .
" with his open fingers, not with his palm. With the abdommal slap, the mtemgator also may not -
" use a fist, may not wear jewelry, and may strike only between the sternumi and the navel. The
" interrogator is required to maintain a short distance between himself and the détainee to' prevent -
.. a blow of significant force. Undoubtedly, a single application. of either of these techniques
. .~ -‘presents a question different from their repeated.use. We understand, however, that interrogators -
" --will not apply these slaps with an intensity, ora ﬁequency, that will cause sxgmﬁcant physical :
. pain-orinjury. Our conclusion that these technigues do not shock the conscience does not mean
+ . : ‘that interrogators may punch, beat, or otherwise physically abuse detainees in an effort to extract
-7 - .information. To the contrary, the result that we reach here is expressly limited to the use of far :
= more Iumted slap techmques that have carefully been desxgned to aﬁ'ect detamees

LY
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o péychologipally, without harming them physically. Slaps or other forms of physical contact that
~ 8o beyond those described may raise different and serious questions under the DTA.

-Monitoring by medical personnel is also important. Medical personnel-observe the
-administration of any slap, and should a detainee suffer significant or unexpected pain or harm,
the technique would be discontinued. In this context, the very hrmted risk of harm associated
with this techmque does not shock the conscience. :

- Extended Sleep Deprivation.- Of the techniques addressed in this memorandum, extended
sleep deprlvatlon again, as under the War Crimes Act, requires the most extended analysis.

. Nonetheless, after reviewing medical literature, the observations of CIA medical staff in'the -
" application of the technique, and the detailed procedures and safeguards that CIA interrogators

and medical staff must follow in applying the technique and monitoring its application, we
conclude that the CIA’s proposed use of extended sleep deprivation would not impose harm

o ‘u.njustiﬁableby a governmental interest and thus would not shock the conscience.

The scope of this technique is limited: The detainee Woﬁld be subjected to no more than
96 hours of continuous sleep deprivation, absent specific additional approval, including legal

- approval from this Office-and approval from the Director of the CIA; the detainee would be
- allowed an opportunity for eight hours of uninterrupted sleep following the application of the -

technique; and he would be subjected to no more than a total of 180 hours of the sleep

. deprivation technique in one 30-day period. Notably, humans have been kept continuously

awake in excess.of 250 hours in medical studies. There are medical studies suggesting that sleep

- deprivation has few measurable physical effects. See, e.g., Why We Sleep: The Functions of
.Sleep in Humans and Other Mammals 23-24 (1998). To be sure, the relevance of these medical

studies is limited. These studies have been conducted under circumstances very dissimilar to
those at issue here. Medical subjects are in a relaxed environment and at relative liberty to do

- whatever keeps their interest. The CIA detainees, by contrast, -are undoubtedly under duress, and
their freedom of movement and activities-are extremely limited. CIA medical personnel, :

however, have confirmed that these lnmted physical effects are not sxgmﬁcantly aggravated in

_ _ the unique environment of a CIA mterroganon
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As described above the CIA’s method of keeping, detamees awake——contmuous

) standmg———can cause edema, or swelling in the lower legs and feet. Mamtalmng the standing
. position for-as many as four days would be extremely unpleasant, and urider some circumstances,
- painful, although edema and muscle fatlgue subside qulckly When the detamee is permxtted to sit
“orto reclme

3 We understand that during the use ofthepmposedextcnded sleep depnvauontechmque,lhedetmnee '

o would often wear a disposable undeigarmeunt designed for adults suffering from incontinence.- The undergarment - -
. wouldbeused to avoxdtheneedregu]arlytounshaddeﬂledctameeforuseofthctoﬂet,andwouldberegulaﬂy
* .. . checked to avoid skir irritation or unnecessary discomfort. The proposed use of the undergarment is justified not -
" just for sanitary reasons, but also tq protect both the detainee and-the interrogators from unnecessary and potentially
. dangmmsphysml contact, We also\mdastandtbatthedetmneewouldwwaddmonaldotlnng,sudlasapa:rof .
. shorts, overthe undagannent dunng applmnonof this techmque ) : _
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At the same tlme however the CIA employs-many safeguards to ensure that the detainee
‘does not endure significant pain or suffering. The detamee is not penmtted to support his weight .
* by hanging from his wrists and thereby risking injury to himself. This precaution ensures that
the detainee’s legs.are capable of functioning normally at all times—if the detainee cannot
- . support his own weight, administration of the technique ends. In addition, the CIA’s medical
- - personnel monitor the detainee throughout the period of extended sleep depnvatxon They will
halt use of the technique should they diagnose the detainee as experiencing hallucinations, other
abnormal psychologxcal reactions, or clinically sxgmﬁcant dinminishment in cognitive
- functioning. Medical personnel also will monitor the detainee’s vital signs-to ensure that they
stay within normal parameters. If medical personnel determine that the detainee develops
clinically significant edema or is experiencing significant physical pain for any reason, the
technique eitheris discontinued or other methods of keeping the detainee awake are used. These
.-+ - accommodations are significant, because they highlight that the CIA uses extended sleep.
. deprivation merely to weaken a detairiee’s psychological resistance to mterrogatlon by keeping
him awake for longer than normal perlods of time. :

Combined Eﬂects We do not evaluate these techmques in xsolatxon_ To determme
whether a course of i interrogation “shocks the conscience,” it is important to evaluate thie effect
of the potential combined use of these techniques. See, e.g., Williams v. United States, 341 U.S.
97,103 (1951) (evaliating a three-day course of i interrogation techniques to determine whether a
. ‘constitutional violation occurred). Previously, this Office has been patticularly concerned about -
.. techniques that. may have a mutually reinforcing effect such that the combination of techniques
" .. might increase the effect that:each would impose on the detainee. Combined Use at 9-11.-
. - Specifically, medical studies provide some evidence that sleep deprivation may reduce tolerance .
4 to some forms of pain in some subjects.” See, e.g., B: Kundermann ¢t al., Sleep Deprivation
. Affects Thermal Pain Thresholds but not Somatosensory Thresholds mHeaIthy Volunteers; 66.

* Psychosomatic Med. 932. (2004) (finding a significant decrease in heat pain thresholds and some
decrease in cold pain thresholds after one night without sleep);.S.-Hakki Onen er al., "The Effects i
. of Total Sleep Deprivation, Selective Sleep Interruption and Sleep Recovery on Pain Tolerance -

* Thresholds in Healthy Subjects, 10 J. Sleep Research 35, 41 (2001) (ﬁndmg a statIstlcally

significant drop of 8-9% in tolerance thresholds for mechamcal or pressure pain after 40 hours); -
: 7 -id:at 35-36 (dlscussmg other studies). Moreover, subjects.in these meédical studies have been
~observed to increase their consumption of food dunng aperiod of sleep depnvahon See Why

- . We Sleep at 38. ‘A sepatate issue therefore could arise as the sleep depnvauon techmque may be

used dunng a penod of dletary mampulatxon. . . :

. Nonetheless we-are sahsﬁed that there are safeguards in place to protect against any
sngmﬁcant enhancement of the effects of the techniques at'issue when used in combination with -
sleep deprivation. Detainees subject to dietary mampulanon are closely monitered, and any

- statistically significant weight loss would result in cessation oﬂ at a minimum, the dletary

" manipulation technique. With regard to pain sensitivity, none-of the techniques at issue here -

" -.involves such substantial physical contact; or would be used with such frequency; that slesp

. depnvatxon would aggravate the pain associated with these techmques to a level that shocks the

conscience, More generally, we have been assured by thie CIA that they will adjust and monitor.
the ﬁ'equency and intensity 6f the use of other techmques dunng a penod ‘of sleep depnvatxon.

Combmed Useat16. -
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In evaluating these techniques, we also recognize the emotional stress that they may ° ‘
1mpose upon the detainee. While we know the careful procedures, safeguards, and limitations
under the CIA’s interrogation plan, the detamee would not. In the course of undergoing these
techniques, the detainee might fear that more severe reatment might follow, or that, for example,
. the sleep deprivation technique may be continued indefinitely (even though, pursuant to CIA
procedures, the technique would end within 96 hours). To the extent such fear and uncertainty
may occur, however, they would bear a close relationship to the important govemment purpose
of obtaining information crucial to preventing a future terrorist attack.- According to the CIA, the
belief of al Qaeda leaders that they will not be harshly treated by the United States is the primary
obstacle to encouraging them to disclose critical intelligence. Creating uncertainty over whether
that assumption holds—while at the same time avoiding the infliction (oreven the threatened
- infliction, see supra at n.21) of any significant harm—is a necessary part of the-effectiveness of
‘these techniques and thus in this context does not amount to the arbitrary or egregious conduct
* that the Due Process Clause would forbid. When used in combination and with the safeguards
described above, the techniques at issue here would not impose harm that constitutes “cruel,
mhuma.n or degradmg treatment or pumshment” within the meanmg of the DTA. ' :

.i:v.

The final issue you have asked us to address is whether the CIA s use of the proposed
mterrogatxon techniques weuld be consistent with United States freaty obligations under -
" Common Article 3 of the Geneva Conventlons to the extent those obligations are not
~ encompassed by the War Crimes Act>* Aswe explain below, Common Article 3 does not
~ disable the Umted States from employmg the CIA’s proposed mterrogatlon techmques

: * Through operation of the Mﬂmry Commlssmns Act, the Geneva Conventions, outsnde the requirements .
of the War Crimes Act, constitute a judicially unenforceable treaty obligation of the United States.. Under the -

. National Secunty Act of 1947, properly authorized covert action programs need-only oomply with the Consuumon

.- and the statutes of the United States. See 50 U.S.C. § 413b(a)(5) (prohibiting the authorization of coveit actions -

~ “that would violate the Consuinuon or any statute of the United States,” without mentioning treaties). Nevertheless,
‘we understand that the CIA intends for the program to eomply ‘with Common Amde 3, and our analysxs bclow is
prem:sed on that pohcy dctctmmauon. o ) .

I addmon, we note that the MCA provul&c another mechanism whereby the Prwxdent could ensure that the
. CIA-interrogation program fully complies with Common Article 3—by reasserting “his pre-Hamdan conclusion that -
--Coriitmon Atticle 3 does not apply to the armed conflict against al Qaeda. Section 6(a)(3) of the MCA provides the
“President with the authority to “interpret the meaning and application of the Geneya Conventions™ through -
.executive orders that “shall be authoritative in the same manner as.other administrativé regulations” (emphasxs
.- added). By specifically invoking administrative law, ‘the MCA provides the President with at least the same - -
- authority to interpret the treaty as an administrative agency would have to intérpret a federal statute. 'IheSupxemc
* "Court has held that an administrative ageicy’s reasonable interpretafion of a federal statute is to be “given '
conuolhngwelght”even if a court has held in a prior case that another interpretation was betfer than the oné-
. contained in the agéncy regulation. See Nat 'l Cable & Telecomm. Ass'n v. Brand X Internet Serv., 545 U.8. 967, -
980-986 (2005). As thé Court explained, the “prior jlldlcml ‘constiuction of a statute trumps an agency construction. -
otherwise entitled to Chevron deference only if the prior count-decision hiolds that its construction follows from the -
.. . unambiguous.terms of the statute and thus leaves no room for agency discretion.” Id. at982. -Hamdon did not hold -
*._ that Common Article 3 was unambxguous. -Rather, the Court held only that the best interpretation of Commori -
-Article 3 was that itapplied te any conflict that was not a coriflict between states. The Cmmdxdnotaddms the fact

; ) L . that the President had readled the opposxte conclusxon in !ns Febriary 7, 2002 «order, and reduoed that view tn the

({3')'("1") “““““ T e E— P
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~ Commori Article 3 has been described as a “Convention in miniature.” International
Committee of the Red Cross, Jean Pictet, gen. ed., Il Commentaries on the Geneva Conventions . .
at 34 (1960). It was intended to establish a set of minimum standards applicable to the treatment
of all detainees held in non-international armed conflicts.

. 1. .

Our interpretation must begin “with the text of the treaty and the context in which the
written words are vsed.” Société Nationale Industrielle Aéropostiale v. United States District
Court, 482U S.-522, 534 (1987); Eastern Airlines, Inc. v. Floyd, 499 U.S. 530, 534 (1991); see

- also Vienna Convention on the Law of Treaties, May 23, 1969, 1144 UN.T.S. Article 3 1(1) “A
treaty shall be mterpreted in good faith in accordance W1th the ordinary meaning to be given to
the terms of the treaty in their context and in light of its object and purpose.”); see also Tan

.- Brownli€, Principles of Public International Law 629 (1990) (“The language of the treaty must
_-be interpreted in light of the rules of general international law in force at the t1me of its

“conclusion, and also in light of the contemporaneous meaning of the terms. ).3* The foundation
of Common Article 3 is its overarching requirement that detainees “shall in all circumstances be
treated humanely, without any-adverse distinction based on race, color, religion or faith, sex,
‘birth  or wealth; or any other similar criteria.” This requirement of humane treatment is

. supplemented and focused by the enumeration of four more specific categories of acts that “ar
@nd shall remain prohibited at any time and i in any place whatsoever.” Those forbidden acts are:

(a) Violence to hfe and person, in particular murder of all kmds muulatxon, cruel
treatment and torture;

(b) Takmg of hostages

T erroneous" lmgatmg position . of the Solicitor General. See 126 S. Ct. at 2795; id. at 2845-46 ('I‘homas, ¥,
L dmcmmg) (recognizing that the majority did not address whether:the treaty was ambiguous or deference was
T 'appmpnate) ' o .
L Betmxsethc MCAexpr&sslyanows the President to mterpretthc applmnon ofCommonArﬁcle 3by
. executive onier, he lawfully could reassext his pre-Hamdan interpretation of the treaty. While we need not fully
 explore the issue here, we have little doubt that as.a matter of text and history, the President could reasonably find
" that'an “armed conflict not of an international character cocurring in the. tegritory of one of the High Contracting _ -
Parties” does not include an armed conflict with an internstional terrorist orgammuon occurring across territorial
boundaries. See, e.g., Pictet, Il Commentaries, at 34 (“Speaking genetally, it must be recognized that the conflicts -
- referred to in Article 3 are armed conflicts, with armed forces on either side engaged in hostilities, i in short, which
*, .are in fany respects similar to an international war, but take place within the confines of a single country.”) :
" (emphasis added). Therefore, although we assume in light of Hamdan that Common Article 3 applies to the présent .- -
. “conflict, we xiote that the President pamxssibly could mtupret Common Article 3 not o apply byan execuuve ordet
T 1ssuedundertheMCA. _ , _ i

. o 35 Although the Umted Stam has not ratified the Vienna Convention on the Law.of Tmnes we have often
. 1ooked to Articles 31 and 32 of the Convention as a resource for mlw of trmty mta'pretanon wxdely reeogmzed in
- -international law : : . : ) _

oy W L o
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(c) Outrages upon personal dignity, in partmular humiliating and degradmg ‘
treatment; A

(d 'I‘he passing' of sentences and the carrying out of executions without previous ‘
. Judgment pronounced by a regularly constituted court affording all the judicial
: guarantees whxch are fecognized as mdlspensable by civilized peoples.

‘ Of these provxslons two have no application here. The proposed CIA i mterroganon methods will
involve neither the “taking of hostages” nor the “passing of sentences-[or] the carrying out of
executions.” Thus, our analysis will focus on paragraphs 1(a) and l(c) as well as Common :

: Artlcle 3’s introductory text. :

Where the text does not ﬁrmly resolve the applxcaﬁon of Common Article 3 to the CIA’s
" proposed interrogation practices, Supreme Court precedent and the practices of this Office direct .
- us to several other interpretive aids. As with any treaty, the negotiating record—also known as
.- the travaux preparatozres-—of the Geneva Conventions is relevant. See, e.g., Zicherman'v. -
'Korean Air Lines Co., 516 U.S. 217, 226 (1996) (“Because a treaty Tatified by the United States
is mot only. the law of this land, but also an agreement among sovereign powers, we have
traditionally considered as axds toits mtexpretanon the negotiating and drafting history (fravaux
préparatozres) and the post-ratification understanding of the contracting parties.”); see also.
'Vienna Convention-on the Law of Treaties Art. 32(a) (stating that “supplemenitary means of
: ' 'mterpretatlon, 1ncludmg the preparatory work of the treaty,” may ‘be appropriate where the
./ .- . meaning of the text is “ambiguous or obscure”). With regard to the Geneva Conventions, an
L ' additional, related tool is available: In-1960, staff members of the International Committee of
“the Red Cross, many of whom had assisted in drafting the Conventions, published Commentaries
~ :on each of the Geneva Conventions, under the general editorship of Jean Pictet: - See Jean Pictet,
. gen. ed., Commentaries on the. Geneva Conventions (ICRC 1960) (hereinafter, “Commentaries”™).
. These C’ommentanes provide some insight into the riegotidting history, as well as a fairly '
~ contemporaneous effort to explain the ICRC’s views on the Conventions’ proper interpretation.
. - The Supréme Court has found the Commentaries y persuasive in mterpretmg the Geneva
L Conventions. See Hamdom v. Rumsfeld, 126 S. Ct. 2749, 2796-98 & n.48 (2006) (citing the
Commentarzes ten times in interpreting Common Article 3'to apply.to the armed conflict-with al
. Qaeda and explaining that “[t]hough not binding law, the [ICRC Commentary] is, as the partm _
L recogmze relevant in mterpretmg the Geneva Conventxons ). - - :

o In addxtlon, certain mtematxonal tnbunals have in recent years apphed Cemmon Article 3 *-
. in war crimes prosecutions—the International Tribunal for the Former Yugoslavia (“ICTY”) and. -
" the International-Criminal Tribunal for Rwanda.(“ICTR”). Their decisions may have relevance
-7 .- as persuasive authonty 'See Vienina Conventlon on the Law of Treaties Art. 31(3)(b) (stating
o1 o that “subsequent practice in application of the treaty” may be relevant to its interpretation). The
IR -Supreme ‘Court récently explained that the. mterpretanon of a treaty ’oy an international tribunal
.o .7 charged with adjudicating disputes. between signatories should receive “respectful
,,consxderauon” Sanchez-Llamas v. ‘Oregon, 126 S. Ct. 2669, 2683 (2006); see.also Breard.v.
-1 ‘Greene, 523 U.S. 371, 375 (1998) (pér curiain).” The Geneva Conventions themselves do not -
L ) S charge elther ICTY or ICTR with this duty leavmg then‘ wews with somewhat less wexght than
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such a tribunal otherwise rnight have. We do, however, find several decisions of the ICTY of
use, and that our analysis aligns in many areas with the decisions of these tribunals provides

~ some comfort thai we have accurately interpretcd the treaty’s terms.

Finally, we also recogmze that the practices of other state parties in xmplementmg

" Common Article 3 (as opposed to the statements of officials from other nations, unsupported by

any concrete circumstances and conduct) may serve as “a supplementary means of
interpretation.” See Vienna Convention on the Law of Treaties Art. 31(3)(b). We have found
only one country, the United Kingdom, to have engaged in a sustained effort to interpret

. Common Article 3 in a similar context, and we drscuss the relevance of that example below

In addrthn, the.Preparatory Committee for the‘Intematronal Criminal Court established
under the Rome Statute has developed-elements for crimes under Common Article 3 that may be

“tried before that court, and an accompanying commentary, See Knut Dormann, Elements of-

-Crimes under the Rome Statute of International Criminal Court: Sources and Commentary
{(Cambridge 2002). The United States is not a party to the Rome Statute, see Letter from John R.
Bolton, Undersecretary. of State, to UN Secretary General Kofi Anan (May 6, 2002)

. (announcing intention of the United States not to become a party to the Rome Statute), but

(o)1)

several parties-to the Geneva Conventions are. Thus, while the Rome Statute does not constitute -
a legal obligation of the United States, and its interpretation of the offenses is not binding as a
matter of law, the Statute provides evidence of how other state parties view these offenses. Like
the decisions of international tribunals, the general correspondence between the Rome Statute

*_and our interpretation of Common Article 3 provides some conﬁrmatron of the correctness of the -

mterpretatron ‘herein.
2

In addrtron to the guidance prov1ded by these tradrtlonal tools of treaty mterpretatlon, the .

-, Military Commrssmns Act substantlally assists our 1nqu1ry

The MCA amends the War Cnmes Act to mclude nine specrﬁc cnmmal offenses deﬁmng-

S the grave breaches of thé Geneva Conventions, which we have discussed»above These
- _-amendments constxtute authontatrve statutory unplementauon ofa treaty T Asi unportant, by .

Y

36 The pracuoc of. manyothet state parties in response to civil oonﬂxcts appears to havebeen simply to -

' ,vrolaté Common Article 3 without conducting any interpretation. The Government of France, for instance,
- reportedly instituited torture as an official practice in seeking to suppress msrmecuonmthethcn{“renchtmory of

Algeria between 1954 and 1962. See, e.g., Shiva Eftekhari, France and the Algerian War: From a Policy of

" ‘Forgetting’ to a Framework of Accountability, 34 Colum: Hum. Rts. L. Rev. 413, 421-22 (2003): More recently,
" Russia reportedly engaged in sustained violations of Common Atticle 3 in dealing with the internal conflict in
. Chechnya. We donottakesuchacuonsasagmdetothem@mngofCommonArtzcle3 and indeed many-of the
- teported actions of these nations are condemnable.- But thesé examples dommfometheneedtodrshngmshwhat
- msayﬁomwhatmcymfaadowhenoonﬁomdwrﬂltheuownnanomlsecuntychaﬂeng& a .

a Congrm provided a compmhensive framework for drschargmg the obhgauons of the Umted States o

-+ under the Géneva Conventions, and such legislation properly influencés our oonsmlcuon of the Geneva
. Convenuons. Congress regularly enacts legislation implementing our treaty obligations, and that legislation
) provrdu deﬁmttons for undcﬁned trwty termis or ottierwise specifies the domestic legal d‘fect of such tmties See.

------ Lt o] esene o
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statutorily prohibiting certain specific acts, the amendments allow our interpretation of Common

Article 3 to focus on the margins of relatively less serious conduct (i.e., conduct that falls short

of a grave breach). Accordingly, we need not decide the outer limits of conduct permitted by

certain provisions of Common Article 3, so long as we determine that the CIA’s practices,

limited as they are by clear statutory prohibitions and by the conditions and safeguards applied.

by the CIA, do not implicate the prohibitions of Common Article 3. For that interpretive task,

the War Crimes Act addresses five specific terms of Common Article.3 by name—“torture,”
“cruel treatment,” “murder,” “mutilation,” and the “taking of hostages.” “Although the War

Crimes Act does not by name mention the three remaining relevant terms—“violence to life and

- person,” “outrages upon personal dignity, in particular, hurmhatmg and degrading treatment,”

and the overarching requirement of “humane[]” treatment—the Act does address them in part by

identifying and prohibiting four other “grave breaches” under Common Article 3. Three of these

offenses—performing biological experiments, rape, and sexual assault or abuse, see 18 U.S.C.
§§ 2441(d)(1)(C), (G), (H)—involve reprehensible conduct that Common Asticle 3 surely

prohlblts The Act includes-another otfense——mtentlonally causing serious bodily injury—which

may have been intended to address the grave breach of “willfully causing great suﬁ"ermg or

* serious.injury to body or health,” specified in Article 130. This grave breach is not directly

" linked to Common Article 3 by either 1ts text, its drafting history, or the ICRC Commentaries;

“nevertheless, the “serious bodily injury” offense in the War Crimes Act may substantlally

overlap with Common Article 3’s prohibitions on “violence to life and person” and “outrages

upon personal dlgmty

I«

- .Congress also stated in the MCA that the amended “provisions of {the War Crimes Act]
- fully satisfy the obligation under Article 129 of the Third Geneva Convention for the United
AR Statesto provide éffective penal sanctions for grave breaches. which are encompassed in

common Article 3 in the context of an armed conflict not of an international character.” MCA
§6(a)(2).- This statutory conclusion suggests the view of Congress that the terms““murder,”
“mutllatlon,” “cruel treatment,” “torture,” and the “taking of hostages” in Common Article 3 are
properly mterpreted to be coterminous with the identically named offenses in the War Crimes
-Act. Article 130 of the Third Geneva Convention expressly states that two of these offenses—
 ‘torture and murder (“willful killing” in Article 130)—are grave breaches. As explained below,
" international commentators and tribunals believe that a third offénse—cmuel treatment—is

. identical to the grave breach of “inhuman treatment” in Article 130. To cnmmalxze only a subset
- -of those acts-would not be consistent with the obligation of the United States under Article 129
- of GPW and Congress believed it “fully satisf[ied]” that obligation in the MCA.*®* In any event,

- 'no, leglslanve hlstory mdxcates that Congress believed the War. Cnmes Actleft a gap in coverage ‘

é.g 9U.S.C. §§ 201-208. (addressing the scope of the Oonvennon on the Recognition of Foreign Arbitral Awards),
18 U.S.C. § 1093 (implemeénting and defining terms of the Convention-on the Prevention and Punishment of the -

. Crimeé of Genocide); 17 U.S.C. § 116(a) (defining terms of the Convention for the Protection'of Literary and Artistic

' Works); 18US.C. § 2339C (defining terms of the International Conveantion for the Suppression of the Financing-of
Ten'onsm), 26 U. S C. § 894(c) (interpreting the United Stawe—Canada Income 'nuly of 1980) .

; . Bwe need not deﬁmtely resolve the question of Congmss S mtennon as to the two other terms of Common .
" Articlé 3 defined in the War Crimes Act—"“mutilation” and the “taking.of hostages "__neither of which appears .
exprusly in Amalc 130 of GPW These oﬁ‘em are notmphmted by the proposed CIA i uuarogauon meéthods. - o
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- with respect to any of its offenses that expressly address by name specific prohibitions in \

Common Article 3. Combining Congress’s view in its implementing legislation with our own

.analysis of Common Article 3’s relevant terms, including the alignment of Congress’s

definitions with intetpretations of international tribunals, we conclude below that Congress’s
view is correct and that it has in the War Crimes Act fully and correctly defined the terms at

.issue, namely “torture” and “cruel treatment.”

3.

Congress in the MCA also made clear, however, its view that the grave breaches deﬁned

- inthe ‘War Crimes Act do not exhaust the obligations of the United States under Common

(b)(1)

(b)(S) NatSecACt

Article 3. The War Crimes Act, as amended, states that “the definitions [in the War Crimes Act]

_are intended only to define the grave breaches of Common Article 3 and not the full scope of the

‘United States obligations under that Article.” 18 U.S.C. § 2441(d)(5). As to the rest, the Act

. states that the President may promulgate higher standards and administrative regulations for
“violations of treaty obligations which are not grave breaches of the Gereva Conventlons ”-MCA

- . described above.

| § 6(2)3)A). -

Our mqmry with respect to the residual meaning of Common Article 3 is therefore
confined to the three terms not expressly defined in the War Crimes Act—“violence to life or

“person,” “outrages upon personal dignity,” and “humane” treatment—to the extent those terms

have meaning be grond what is covered by the four additional offenses under the War Crimes Act
The President, Members of Congress; and even Justices of the Supreme

Court in Hamdan have recognized that these provisions are troublmgly vague and that post hoc .

interpretations by courts, international tribunals, or other state parties would be difficult to ‘

“predict with a1 acceptable degree of certainty: See, e.g., Address of the President, East Room,
-‘White House (Sept. 6, 2006) (“The problem is that these [e.g., outrages upon personal dignity,
_ in particular, humiliating and degrading treatment’] and other provisions of Common Article

£ .

Three are vague and undefined, and each could be interpreted in different ways by. American. aid
foreign judges.”); 152 Cong. Rec. $10354-02, S10412 (Sept. 15, 2006) (Statement of Sen.

i ' :McCain) (“Observers have commented that, though such ‘outrages fupon. personal dignity]” are
. difficult to define precisely, we-all know them when we see them. However, neither I nor any
.other responsibie member of this body should want to prosecute and potentially sentence to death-

any individual for violating such a vague standard.”); Hardem, 126 S. Ct..at 2798 (“Common
‘Article 3 obvicusly tolerates a great degree of flexibility in trying individuals captured during’

-grmed conflict; its requxrements are general ones. ”) id. at 2848 (Thomas, J., dxssentmg)

(charactenang prov:slons m Common Article 3 as vague” and “nebulous”)

They were not the first to remark on this uncerta.mty, nor is the uncertamty an acc1dent

- The Commentaries explain that the Convenuons negotiators found it “danigerous to try-to go
. “’into too much detail” and thus sought “ﬂex1b1 > language that would keep up with unforeseen .

circumstances. Pictet, III Commentanes at 39 see IV Commentanes at 204-05 (“It seems

 Aswe explam ‘below, Congress correctly defined the content of Common Amde 3’s prohibmons on .

.. . cruel treannentmtheWar Crimes Act’s“cruelandmhmnan(reatmem” offense. See mﬁ'a atpaltIV.B 1b.

............ m | m A. S LGU:‘}GQ : |
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useless or even dangerous to attempt to make a list of all the factors which make treatment
‘humane.””); see also 2A Final Record of Diplomatic Conferences of Geneva of 1949, at 248 .
(“Mr. Maresca (Ttaly) thought that it gave greater force to a rule if he merely stated its
fundamental principle wnthout any comments; to enter into too many details could only limit its

scope.”).

The difficult task of applying these remaining term_é is subst,antiailly assisted by two
interpretive tools established in United States practice as well as international law. The first of -

 these turns to more developed. United States legal standards—similar to those set forth in
‘Common Article 3—to provide content to Commion Article 3’s otherwise general terms. This

- approach is expressly recommended by Congress in the Military Commissions Act, which
_reaffirms the constitutional standards of treatment extended abroad and to aliens by the Detainee

Treatment Act. The MCA further provides that any violation of the constitutional standards in
the Detainee Treatment Act in connection with a Common Article 3 armed conflict constitutés a

 violation of Common Article 3. See MCA § 6(a)(1). The MCA thus both. points us to particular

* domestic law in applying Common Article 3 and leaves open the possibility—advanced by many

during the debate over the MCA—that compliance with the DTA as well as the specific criminal

- prohibitions in the War Crimes Act would fully sat1sfy the oblxgatlons of the United States-under
- Common Article 3.

Dunng the legislative debate over the Military Commissions Act, Secretary of State

" -Condoleezza Rice explained why the State Department believed that Congress reasonably could |

declare that comphance with the DTA would satlsfy Umted States oblxgauons under Common

- Article 3:

In a case where the treaty’s terms are inherently vague, it is 515propnate for a state
to look to its own legal framework, precedents, concepts and norms in interpreting -
- these terms and carrying out its international obligations. . . . The proposed
© legislation would strengthen U.S. adherence to Common Aruale 3 of the Geneva
-Conventions because it would add meamngful deﬁmtlon and clanﬁcatlon to .

.o _vaguetermsmﬂletreaues

: _-" _ In the department’s view,: there is not, and should not be any mcons1stency with
_. - respect to the substantive behavmr that is prohibited in paragraphs (a) and (c) of
._Section 1-of Common Article 3 and the behavior that is prohibited as “cruel,
inhuman, or degrading treatment or punishment,” as that phrase is defined in the
" U.S. reservation to the Convention Against Torture. That substantive standard’
* wasalso utilized by Congress in the Detainee Treatment Act. Thusitisa
~ . reasonable, good faith interpretation of Common Article 3 to state . . . that the
* prohibitions found in the Detainee Treatment Act of 2005 fully satlsfy the .
.- - obligations of the-United States with respect to the standards forde;enﬁon and
. treaunent estabhshed in those paragraphs of Common Artlcle 3.

Letter from Secretary of State Condoleezza Rme to the Honorable John Wamer Chmrman of the .-

. Senate Armed Services Comimittee (Sept 14; 2006) (“RiceLetter”). ‘In enacting the MCA, .
Congress did not spemﬁcally declare that the satlsfactlon of the DTA would satisfy. Umted Staies

___________ m - " ym
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obligations under Common Article-3, but Congress took measures to leave open such an

- interpretive decision. In particular, section 6(a)(3) of the MCA expressly delegates to the

President the authority to adopt such a “reasonable, good faith interpretation of Common

 Article 3,” and section 6(a)(1) provides that the prohibition under the DTA is directly relevant in

interpreting the scope of United States obligations under Common Article 3.

. Itis striking that Congress expressly provided that every vxolatlon of the DTA
“constitutes [a] violation[] of common Article 3 of the Geneva Conventions prohibited by United:
States law.” MCA § 6(a)(1). Especially in the context of the legislative debate that accompanied -
the passage of the Military Commissions Act, this statement suggests a belief that the traditional = -
constitutional standards incorporated into the DTA very closely track the humanitarian standards

* of Commen Article 3. If the fit were loose, it would be difficult to foreclose the possibility that -
* some violations of the DTA would not also be violations of Common Article 3, unless Congress .

were of the view.that Common Article 3 is.in all cases more protective than the domestic -

: constntutlonal provxsmns applicable to our own citizens..

The manner in whlch Congress reaffirmed the Pres1dent s authority to interprét the

- -Geheva Conventions, outside of grave breaches, is consistent with the suggestion that the
. Detainee Treatment and War Crimes Acts are substantially congruent with the requirements of
- Common Article 3. The Military Commiissions Act, after identifying both the grave breaches set

outin the War Crimes Act and transgressions of the DTA as violations of Common Article 3,

' " ‘states that the President may “promulgate higher standards and administrative regulations for

violations of treaty obligations which are not grave breaches of the Geneva Conventions.”
MCA § 6(2)(3)(A) (emphasis added). The provision does not mention the DTA: While the

' provision indicates that there are violations of Common Article 3 that are not grave breaches

.- covered by the War Crimes Act, it also implies that the DTA may address those additional
- violations. See also 18 US.C.§ 2441(d)(5) as amended by MCA § 6 (stating that “the

definitions [in the War Crimes Act] are intended only to define the grave breaches of Common
Article 3 and not the fu]l scope of the United Staws oblig‘ations under that Article '”)

In applymg the DTA’s standard of humane treatment to Common’ Arucle 3, Congress . |

'+ 'was-acting in accordance with a practice grounded in the text and history of the Geneva .-
..-.Conventions. The Conventions themselves recognize that, apart from “grave breaches,” the state -
. parties have some flexibility to consult their own legal traditions in implementing and

-+ discharging their treaty obligations, _Although parties are obligated to prohiblt grave breaches,
.- - with “penal sanctions,” see GPW Art. 129 { 1-2, the Conventions require parties=“to take
. measures necessary for the suppression of other breaches of the Convention[s],” id. {3. The -

Commentaries also suggest such an approach when they explain that Common Article 3 was

- drafted with refefence to the then-existing domestic laws of state parties: It “merely demands-
" respect for certain rules, which were already recognized as essential in all civilized countries; and
- embodied in the national legislation of the States in question.” - Pictet,- I Commentanes at 36.
" Not only was the United States ; amiong the Conventions’ leading drafters, but it was then (asitis . .
- now) among the leading constitutional democracies of the world. ‘It is therefore manifestly -

(b)(1)
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Z appropnate for the United States to consider its own constitutional-traditions—those rules

embodled in the natxonal Ieglslano > of the_ Umted._States—m 'determmmg the meaning of the
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4 generél standards embodied in Common Article 3. The DTA incorporated constitutional
-standards from our Nation’s legal tradition that predate the adoption of the Geneva Conventions.

-Indeed, the United States previously has looked to its own law to clarify ambiguous
treaty terms in similar treaties. A leading éxample is now embodied in the DTA itself. Faced
with an otherwise undefined-and difficult-to-apply obligation to refrain from “cruel, inhuman, or-
degrading treatment” in Article 16 of the CAT, the Senate turned to our Nation’s constitutional
standards and'made clear in its advice and consent that tlie obligation of the United States under

- . this provision would be determined by reference to the Fifth, Eighth, and Fourteenth

g Amendments of the U.S. Constitution. See Executive Branch Summary and Analysis of the CAT
at 15-16; S. Exec. Rep. 101-30, Convention Against Torture and Other Cruel, Inhuman or '
Degrading Treatment or Punishment at 25-26 (Aug. 30, 1990); see also Saniann v.
Commissioner, 313 F.2d 461, 463 (4th Cir. 1963) (looking to a more detailed definition of a term
in a domestic U.S. tax statute to interpret a comparatively general treaty term). As with the
Geneva Conventions, this approach was at least suggested by the treaty itself, which required
state parties to “undertake fo prevent . . . cruel, inhumar, or degrading treatment or punishment.”
‘CAT Art. 16 (emphasis added); see Executive Branch Summary. and Analysis of the CAT, S.
Treaty Doc. 100-20 at 15 (explaining that this language is “more hmxted” than a “stringent .
prohibition” an d “embodies an undertaking to take measures to prevent” t” violations within the
rubric of exxstmg domestic legal stmctures) ' : ~

“The second 1nterpret1ve tool applicable here attempts to reconcnle the resrdual
o unprecnsxon in' Common Article 3 with its application to the novel conflict. against al Qaeda.
.4 When treaty drafters purposely employ vague and ill-defined language such language can reflect
S " a conscious decision to allow state parties to elaborate on the meaning of those terms as they
confront circumstances unforeseen at the time of the. treaty’s d’raﬁing
: - Like our first i 1nterpret1ve principle, this approach shares the support of Congress through -
the framework established in the Military Commissions Act.. In that Act, Congress chose to keep
* the Geneva Conventions out of the courts, and recognized that the Executive Branch has .
‘.. discretion in interpreting Common Article 3 (outside the grave breaches) to provnde good faith
" - applications of its vague terms to evolving circumstances. The exphclt premise behind the Act’s
C oomprehenswe framework for interpreting the Geneva Conventions is that our Goverriment
- . needed, and tlie Conventions permitted, a range of discretion for addressmg the threat againist the
© . United States presented by al Qaeda: As we discussed in the context of the DTA, Congress -
- knew that a CIA interrogation program had to be.part of that discretion, and thus a guiding -
" 'objective behind the MCA’s enactment was that the CIA’s program could “go forwaid” in the
wake of Hamdan. .S'ee supra at 43-44. Thxs is not to say that the MCA declares that any conduct

' Asa formal matter, the United States undertook a reservation to the CAT altenng United States

o ) " - .obligations, ratherthanmvohngdomestxclawasameansofmtameﬁngthetmty 'IheUmtedStatwmadeclmr..
_-"’ . -however,thatztundetstoodtheconsmmmnalh'admonsoftthnuedSmtestobemorethanadequatetosausfythe _

.. “cruel, inhuman or degrading treatment or punishment” standard required by the treaty, and therefore, it undertook
T the reseivation out of an abundéance of caution and not because it believed that United States law would fall short of
" ‘the obligations under Article16, properly understood. S. Exec. Rep. 101-30, ConventwnAgam.sf Torture. and Other
C'ruel, Inhuman or Degradmg Treatment or Pumshment at 25-26 (Aug. 30, 1990) : . .

__________ MT — - meren i_faaalz_
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~falling under-the ausplces ofa CIA interrogation program must be consistent with Coramon
¢ . - Article3. To the contrary, Congress recognized that Common Article 3 establishes some clear
' limits on such a program. Nevertheless, the result of lingering imprecision in Common
Article 3’s terms should not be institutional paralysis, but rather discretion for the Executive
~ Branchin developmg an effective CIA program within those clear limits.

Common Arl:xcle 3 certamly places clear limits on how a state paxty may address such
challenges and absolutely bars certain conduct offensive to “all civilized nations.” Pictet, III
“Commentaries, at 39. For instance, the provision prohibits “murder of all kinds,” “mutilation,”
and “the taking of hostages”—terms that are susceptible to precise definition and that “are.and
shall remain prohibited at any time and in any place whatsoever.” When it comes, however, to -
~Commmon Article 3’s more general proh1b1t10ns upon “violence to life or pe'rson and “outrages -

~ -upon personal dlgmty, it may become necessary for states to define the meaning of those
' prohlbmons not in the abstract, but in their apphcatxon to the specific cucumstances that arise.’

Indeed the ICRC Commentaries themselves contemplate that “what constitutes humane
~ treatment” would require a sensitive balancmg of both security and humanitarian concérns.
Depending on the circumstances and.the purposes served, detainees may well be “the object of
strict measures since the dictates of humanity, aiid measures of security or repression, even when
they are severe, are not necessarily incompatible.” Id at 205 (emphasxs added). Thus, Common
- Article 3 recognizes that state parties may act to define the meaning of humane treatmem‘, and its
_ related prohlbltlons in light of the specific security challenges at issue. :

h ) : The: conflict thh al Qaeda reflects precisely such a novel circumstance: The apphcatlon

of Common Article 3 to a war against international terrorists targeting civilians was not one _
contemplated by the drafters and negotiators of the Geneva Conventions. As Common Article 3 )
was drafted in 1949, the focus was on wars between uniformed armies, as well as on the
atrocities that had been committed during World War II. A common feature of the conflicts that
served as the historical backdrop for the Gengva Conventions was the objective of the parties to
_engage the other’s military forces. As the ICRC described the matter, “Speaking generally, it
“must be recogmzed that the confhcts referred to in Article 3 are armed conflicts, with armed-

_Jorces on either side éngaged in hostilities—conflicts, in short, which are in many respects

" .. similar to an international war, but take place within the conﬁnes of a smgle country.” Pictet, III
. Commentanes at 37 (emphases in original).” a , o

L. A] Qaeda in its war against the Umted States and.its alhw is not organized into
battalions, under responsible éommand, or dressed in uniforms, although we need not decide
whether these hallmarks of unlawful combatancy set-al Qaeda into a class by itself. What is -
: undoubtedly novel from the standpomt of the Geneva Convennons is that al Qaeda’s pnmary

. "'I'lms,althaughtheSuprme@unmwwchmdMSdetexmmanonthatCommonAmdﬁdxdnot ’
. applytotheoonﬂmtagmnstalQaeda,therecanbelmledoubtthatﬂ:eparadlgmancmseforﬂtedraﬁetsofCommon
Article 3 was an internal civil war. 2B Final Record of. theszIomahc Conference of Geneva of 1949, at 121; see

S aI:vonctet,mCommentmes at 29. A'thorough interpretation of Common Article 3 must reflect that Common

. Article 3, atammnnum,lsdewchedﬁ'omnshxstoncalmoonngswhenapphedtothepresentoon!mdofa:med -

) oonﬂlclthhalQaeda. . , A . .
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means of warfare is not to vanquish other uniformed armies but rather to kill innocent civilians.
In this way, al Qaeda does not resemble the insurgent forces of the domestic rebellions to which
the drafters and negotiators of Common Article 3 intended to apply long-standing principles of
the law of war developed for national armies. Early explanations of the persons protected from
action by a state party under Common Article 3 referred to the “party in revolt against the de
. jure Government.” 2B Final Record of the Diplomatic Conference of Geneva of 1949, at 121
. (emphasis added); see also Pictet, Il Commentaries, at 29 (explaining that the historical impetus
-of Common Article 3 was bloody “civil wars or social or revolutionary disturbances” in which
the Red Cross had trouble intervening because they were entirely within the territory of a
sovereign state); id. at 32 (discussing the paradigm model of “patriots struggling for the
o mdependence and dlgmty of their country”). Al Qaeda’s general means of engagement, on the
- other hand, is to avoid direct hostilities against the military forces of the Umted States and
mstead to commit acts of terrorism against civilian targets

. Further suppornng a cautious approach in applymg Common Article 3 in the present
‘novel context, the negotiators and signatories of Common Article 3 were not under the
impression that Common Article 3 was breaking new ground regarding the substantlve rules that
govern state parties, apart from applying those rules to a new category of persons.** They sought -
to formalize “principles [that had] developed as the result of centuries of warfare and had already
become customary law at the time of the-adoption of the Geneva Coriventions because they
reflect the most universally recognised humanitarian principles.” Prosecutor v. Delalic, Case
" No: IT-96—21—A (ICTY Appellate Chamber 2001); see also Pictet, Il Commentaries, at 36
o (explammg that Common Article 3 establishes rules “which were. already recognized as essential
) "~ -in all civilized countries”) (emphasis added). Of course, the application of Common Article 3°s'
/" general standards to a conflict with terrorists who are focused on the destruction of civilian
. targets, a type of conflict not clearly anticipated by the Conventions’ drafters, would not merely
" utilize the axiomatic principles that had “developed as the result of centuries of warfare.” Thus, ‘
. . wemust be cautigus before we construe these precepts to bmd a state’s hands in addressmg such
.- athreat to its cmhans : .

: That a u'eaty should not be lightly constmed to take away such a ﬁmdamental sovereign
i responsnblhty—to protect its homeland, civilians, and allies from catastrophic attack—is an
" interpretive principle recognized in international law. ‘See Oppenheim’s International Law -
" - 7§633, at 1276 (Oth ed. 1992) (explammg that the in dubio mitius canon provides that treaties’
- should not be construed to limit a sovereign right of states in the absence of an express
. agreement); cf. Merrion v, Jicdrilla Apache, Tribe, 455 U.S. 130, 148 (1982) (“sovereign power”
- cannot be relmqulshed “unless surrendered i in unmlstakable t ™). % The nght to protect its

- 42Asex;:vlamedabove,themnovauonofGommonAmcle3 wasnottomposewhonynovelstandardson
'states,buttoapplythelawofwartomvﬂwarsﬂnt]argelysbared!hechamcteusﬁmofmtemaﬁonalanned :
* confficts, whilelackmgas!atepartyontheopposxngsldethatcouldbeapmncxpantmafnllyreapmcalueaty
- "arrangetnent. ‘See Pictet, I Conimentaries, at 37, Althoughthedmﬁetswemmnovaﬁngbybmdmgstamtolawof

o warstandardsabsentanassmanoethattheenemywoulddothesamc,theybehevcdthatthegcnemlbaselme ,
. .standa:dsthatwmxld applymderCommonAmdeBwereunoommvetsmlandwell established. .

~ 8 The canon'of in dubio mitius (htcmlly, when in doubt, bnng mlm") has been applied by Hiumerous

} - mternatxonal tribunals to construe amblguous treaty tennsagamst thereﬁnqmshmcnt of fundamental soverexgl
T R OEORN . |
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cltlzens from foreign attack is an essential attiibute of a state’s sovereignty. Advisory Opzmon on
' the Legality of the Threat or Use of Nuclear Weapons, 1996 1.C.J. 226, 266. To be sure, the
© states negotiating Common Article 3 clearly understood that they were disabling themselves
from undertaking certain measures to defend their governments against insurgents seeking to
overthrow those governments, which inarguably is an important part of sovereignty. We would,
however, expect clarity, in the text or at least in the Conventions” negotiating history, before we .
would interpret the treaty provision to prohibit the United States from taking actions deemed
critical to the sovereign function of protecting its citizens from catastrophlc foreign terrorist
attack. Crucial here is that the CIA’s program is determined to be neoessary to obtain critical
intelligence to ward off catastrophic foreign terrorist attacks, and that it is carefully designed to -
be safe and to impose no more discomfort than is necessary to achieve that crucial objective,
. fundamental to state sovereignty. Just as the “Constitution [of the United States] is not a suicide

. pact,” Kennedy v. Mendoza-Martinez, 374 U.S. 144, 159 (1963), so also the vague and general
terms of Common Article-3 should not be lightly interpreted to depnve the Umted States of the

- means to protect 1ts citizens from terronst attack.

: Thxs insight informs passages in the ICRC Commentaries that some have cited to suggest’
that the provisions of Common Article 3—to the extent they are not precise and specific—should
‘be read to restrict state party discretion whenever possible. - The Commentaries indeed recognize:
that, in some respects, adopting more detailed ptohlbmons in Common Article 3. would have
been undesirable because the drafters of the Conventions could not anticipate the measures that
men of ill will would develop to avoid the terms of a more precise Common Article 3: .
“However great the care undertaken in drawing up a list of all the various forms of infliction, it
) would never be possibleto catch up with the imagination of future torturers who wished to_

o satisfy their bestial instincts; and the more specific and complete a list tries to be, the more
restrictive it becomes.” Pictet, Il Commentaries, at 39. . Tt is no doubt true therefOre that
Common Article 3’s general prohibitions do establish principles that preclude a range of.
conduct, and that they should not be subject to a technical reading that parses among conduct.

- To the contrary, the principles in Common Article 3.are generally worded.in a way that is _
- “flexible, and-at the same time preclse ” id., and they call upon state parties to evaluate proposed

_ conduct in a good faith manner, in an eﬂ‘ort to make compatlble both “the dlctaies of humanity”

.- towards combatants and the “measures of security and repressm ” appropriate to'defending
‘one’s people from mhumane attacks in the armed- conﬂlct at issue, zd. at 205. We, therefore

‘ undettake such an inquiry belowx ’ - R B .
5 )

N - These interpretive tools inform our analysis of the'iliree relevant terms under Common
: -Artlcle 3: paragraph 1(a)’s pmhlbmon on “wolence to life and person, in partlcular murder of all

- powers. See W.T.0. Appellate Body, EC Measures ConaemmgMeat and Meat Produm (Hormones), . .
" WT/DS26/AB/R/ | 165, 1. 154, 1998 WL 25520, at *46 (Jan. 16, 1998) (explaining that the “interpretive principle .
- " of in dubio mitius is- wxdely recognized in interpational law as a supplementary means of intapretauon.") For -
‘example, the Intemauonal Court of Justice refused to construe an ambiguous treaty term to cede sovereignty.over - .
. disputed terrifory without a clear statemem. See Case Concemmg Soverezgngz over Pulau Ligztan and Pulau o
L Szpadan 20021.CI625648 : . ’

o Entun e SN m“- 00315
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- kinds, mutilation, cruel treatment and torture”; paragraph 1(c)’s prohibition on “outrages upon
/ personal dignity, in partrcular humiliating and degrading treatment”; and Common- Article 3’s
overarching requirement that covered persons “be treated humanely.™ Although it is first in the
syntax of Common Article 3, we address the general humane treatment requirement last, as the
- question becomes the extent of any residual obligations imposed by this requirement that are not
' addressed by the four specific examples of inhumane treatment prohibited in paragraphs 1(a)-(d).

1

Agamst those persons protected by Common Article 3, the Umted States is obhgated not
to undertake “violence to life and person, in partrcular murder of all kinds, cruel treatment and-
torture.” GPW Art. § l(a) "Paragraph 1(a) raises two relevarnt questions: Will the CIA -
program’s use of the six _proposed techmques meet Common Article 3’s general requirement to
avoid “violence to life and person,” and wrll their use involve either of the potentially relevant -

- - examples of “violence to life and person ” denoted in paragraph 1(a)—torture and cruel
- .. treatment? :

a.

_ _ The proposed techmques do not implicate Common Arncle 3 S general prohrbmon on
“violence to life and person > Dictionaries define the term “violence” as “the exertionof - 1
physical force so as to injure or abuse.”™ Webster’s Third Int’l Dictionary at 2554. The
~ surrounding text and structure of paragraph 1(a) make clear that “violence to life and person”

) does not encompass every use of force or every physical injury. Instéad, Common Article 3
provides specific examples of severe conduct covered by that term—murder, mutilation, torture,
and cruel treatment. As indicated by the words “in particular,” this list is not exhaustive.

" Neverthéless, these surrounding terms strongly suggest that paragraph 1(a) is directed atonly -
. serious acts of physical violence. Cf. Dole v. United Steelworkers of Am., 494 U.S. 26, 36 (1999)
. (“The traditional-canon of construction, noscitur a socus dxctates that words grouped in a list

. should be glven related meaning. ”)

~*+ " -This reading is supported by the ICRC Commentartes whxch explam that the prohlbmons ‘
. -in'paragraph 1(a) “concern aéts which world public opinion finds particularly revolting—acts -
which were committed frequently during the Second World War.” Pictet, IIl Commentaries,
© " at 39. International tribunals and other bodies similarly have focused on serious and intentiorial . - -
- .. " instances of physical force. At the same time, these bodxes have had difficulty identifying any’
_ - residual content to the term “violence to life and person” beyond the four specific examples of
' prohibited violence that Common Article 3 enumerates.’ The ICC’s Elements of Crimes does not
" “define “violence to life or person” as an offense separate from the four specific examples. The
" -+ --ICTY similarly has suggested that the ferm may not have discernable content apart from its four
" " jpecified components. The tribunal initially held that “violence to life or person” is “defined by
_the-accumulation of the elemerits of the specific offenses of ‘murder, mutilation, cruel treatment,
°..and torture,” and declined to. define other sufficient conditions for the offense..  Prosecutor v. |
- Blaskzc IT-95-14-T, { 182 (Trial Chamber). “In fater cases, the tribunal put a finer point on the
.. . - matter; at least for purposes of imiposing criminal sanctions, the court could not identify a -
© . residual content to the term “violence to hfe and persOn and drsrmssed charges that the:

(oy(A). . e - .
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‘ defendant had engaged in “violénce to life or person” that did not constitute torture cruel
treatment,- murder, or mutilation. See Prosecutor v. Vasz{;evzc Trial Chamber, {§ 194-205
(2003).. Even when prosecutors attempted to proffer elements of the “violence to life and
~ person” violation as a ﬁ"eestandmg offense, they argued that the offense required the imposition =
of “serious physxcal pain or suﬁ'enng, which would make it duphcatwe of the prohibition on

V“cmel treatment Id

_ We conclude that the proposed CIA techmques are consistent w1th Common Article 3’s
: prohibmon on “violence to life and person.” As we explained ‘above, Congress strictly '
prohibited several serious forms of violence to life and person, and the techniques do not involve
any of these. The ICRC Commentaries have suggested that “performing biological experiments”
_would be a type of “Violence to life and person” that, although not explicitly listed as an
* example, is also prohibited by paragraph 1(a). See, e.g., Pictet, Il Commentaries, at 39: The -
~CIA techniques do not involve biological experiments, and. indeed the War Crimes Act -
absolutely prohibits them. - See 18 U.S.C. § 2441(d)(1)(C). - Whether or not those grave breach
offenses exhaust the scope of “violence to life and person” prohibited by Common Article 3, we
are confident that “violence to life and person” refers to acts of violénce serious enough to be
-considered comparable to the four examples listed in Common Article 3-—murder, mutilation,
- . forture, and cruel treatment.” The CIA techniques do not involve the application of physical force
- nsmg to this staidard. While.the CIA does on occasion employ limited physical contact; the
“slaps” and “holds” that comprise the CIA’s proposed corrective techniques are carefully limited
in ﬁ'equency and intensity and subject to xmportant safeguards to avoid the imposition of '
significant pam. They are desxgned to gain the attention of the detainee; they do not constitute
the type of senous physmal force that i is implicated by paragraph l(a}

~——

b

.- -The CIA mten'ogatxon practices also do not involve-any of the four more speclﬁc forms
of “violence to life or person " expressly. prohibited by paragraph 1(a). They. obviously do not
involve murder or mutilation. Nor as we have explamed, do they | mvolve toxture See Section
2340 Opmzon and supra at 14 o :

el 4 In this oplnmn and the Sectlon 2340 Opimon we bave ooncluded that the enhanoed mtermganon
. wchmqnes in question would not violate- the federal prohxbmon on-torture in 18 U.S. C.§ 2340-2340A or the -
* _ prohibition on torture ixi the War Crimes Act, see 18 U.S.C. § 2441(d)(1)(A). Both of those offenses require.as-an.
. element the imposition-of sévere physical or mental pain or suffering, which is copsistent with international practice
. ~ - asreflected in Article 1-of the Convention Against Torture and the ICC’s definition of Common Article 3’s
E prohibition on torture. See DSrmann, Flements of Crimes at 401 (requiring the element of mﬂxctmg severe physical
or mental pamorsuﬁmng”for torture under Common Article 3). The War Crimes Act and the federal prohibition
- ontorture further define “severe méntal pain or sufferirig,” and this more specific definition does not appearin the
‘-.tenofﬂxeCATormtheRomeStanne. Instmd,thesomceofthnsdeﬁmhomsanundu‘standmgofmeUmted '
. i States to its ratification-of the CAT. See-136 Cong. Rec. 36,198 (1990) Torture.is not further defined iri Comnion™
*.. - ~-Article 3, and the United States.did not enter. an understanding to that instrumhent. That the more detailed- - g
' -'_:.:e:q)lanauonof mwtalpamorsuﬁenng"xswstasan“tmderstandmg’ofthemdelyaocemeddeﬁmnonof :
- - torture, Tather than as a reservation, reflects the position of the United States that this more detailed definitionof -
*_ torture is consistent with infetnational practice, as reflected, in Article 1of the CAT, andneednothavebeenentemd

L ) '. - 'asareservauon Augustev “Ridge, 395 F.3d 123, 143 0.20 (3d Cir. 2005); see-also: Vienna Oonvenuon on the Law
L ol edem
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The remaining specifically prohlblted form of “violence to life or person” in Common

. Article 3 is “cruel treatment.” Dictionaries define “cruel” pnmanly by reference to conduct that
_ imposes pain wantonly, that is, for the sake of imposing pain. Webster’s Third Int’l Dtctzonary

at 546 (“disposed to inflict pain, especially in a wanton, insensate, or vindictive manner”). If the

. purpose behind treatment described as “cruel” is put aside, common usage would at least require

the treatment to be “severe” or “extremely painful.™ Jd Of course, we are not called upon here -
to evaluate the term “cruel treatment” standing alone. In Common Article 3, the prohibition on .

““cruel treatment” is placed between bans on extremely severe and depraved acts of violence—

murder, mutilation; and torture. The serious nature of this list underscores that these terms,

.- including cruel treatment, share a common bond in referring to conduct that is particularly
. aggravated and depraved. See S.D. Warren Co v..Maine Bd, of Environmental Protection, 126
-+ 8. Ct. 1843, 1849-50 {2006) (the noscitur a sociis canon “is no help absent some sort of -

gathering with-a common feature to extrapolate”). Inaddition, Common Article 3. lists “cruel
treatment” as a form of “violence to life and person,’ suggestmg that the term involves some . ‘

' element of phys;cal force.

. International tnbunals and other bodies have addressed Common Article 3’s prohxbmon
on “cruel treatment” at length. For purposes of the Rome Statute establishing the International

" Criminal Court, the U N. preparatory commission defined “cruel treatment” under Common

Article 3 to require “severe physical or mental pain or suffering.” Dérmann; Elements of Crimes
at 397. The committee explained that it viewed “cruel treatment” as indistinguishable from the

“inhuman treatment” that constitutes a grave breach of the Geneva Conventions. See id. at 398;

see also GPW Art. 130 (listing “torture of inhuman treatment” as a grave breach of the Geneva -_

‘Conventions). This view apparently also was embraced by Congress when it established the

offense of “cruel and inhuman treatment” in the War Crimes Act as part of i its effort to _
criminalize the grave breaches of Common Art:cle 3. See 18 U.S.C. § 2441(d)(1)(B); see also |

_MCA § 6(a)(2). Construing “cruel treatment” to be coterminous with the grave breach of

1.

“inhuman treatment” further underscores the seventy ‘of the oonduct prolnblted by pa.ragraph

Ahgmng Common Artxcle 3’s prohibition on “cruel treatment” vmh the grave breach of

; “mhﬁman treatment” also demonstrates its.close linkage to “l:orture See: GPW Art. 130 (stating - -~
“that “forture or inhuman treatment, including biological experiments,” is a grave breach-of the'
~ . Conventions) (emphasis-added). This relationship was crucial for'the ICTY in-defining the

-elements of “cruel treatment” under Common Article 3.. The tribunal explained that criel
treatment “is’ equxvaient to the offense of mhuman treatment int the framework of the grave

breaches provision of the Geneva Conventions” and that both terpis perform the task of barring

o “treatment that does not meet the purposive requirement for the offense-of torture in common
- -article 3. Prosecutor v. Delalic,; Case No. IT-96-21-T; 1 542 (Trial Chamber I, 1998). The -

- _Intematlonal Criminal Court stopped at achxevmg this end, deﬁnmg the oﬁ‘ense of “cruel

A rchmues Art:2.1(d) (a wmon‘jampons to éxchide or fo modlfythe legal effect ofeertam pmvxslons ofthe
treaty in their application to-that State”). There is 10 reason to revisit that long-standmg position here; with regard

" .. to tortyft, Common Article 3 irfposes no greater obligation on the United States than does the CAT, and thiss -
. condhict corisistent with the two federal statutory prohibitions on torture also satisfies Coriumion AtucIe 3 s .o
‘ pmhibmon on torture in armed oonﬂms not.of an mtemauoml charactei, - : :

62'...
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" treatinent” under -Common Article 3 identically to that of torture; except removing the
requirement that “severe physical or mental pain or suffering” be 1mposed for the purpose of

. “obtaining information or a confession, punishment, intimidation or coercion or for any reason
based on discrimination of any kind.” Dérmann, Elements of Crimes, at 397, 401. The ICTY

" went further, suggesting that there may be another difference from torture—that cruel treatment
is directed at “treatment whxch deliberately causes serious mental or physical suffering that falls
short of the severe mental or physmal suffering required for the oﬂ‘ence of torture.” Delalic, -

1542.

In the War Crimes Act, Congress, like the ICTY, adopted a somewhat broader definition
of “cruel treatment,” prohibiting the relevant ¢conduct no matter the purpose and defining a level
- of “serious physical or mental pain or suffering” that is less extreme than the “severe physical or
.mental pain.or suffering” required for torture. In this way, Congress’s approach to prohibiting
- the “cruel treatment” barred by Commion Article 3 is consistent with the broader of the
- . interpretations applied by international tnbunals Congress, however, provnded a specific
* definition of both “serious physical pain or suffering” and “serious mental pain or suffering.”
The ICTY found it impossible to-define further “serious physical or mental pain or suffering” in
advance and instead adopted a case-by-case approach for evaluating whether the painor
- suffering imposed by past conduct was sufficiently serious to satisfy the elements. of “cruel
treatment.” - Delalic, | 533. This approach, however, was tailored to the ICTY’s task of applying
- Common Article 3 to wholly past conduct. Congress in amendmg the War Crimes Act, by
.contrast, was seeking to provxde clear rules for the conduct of future operatlons Congress 'S
- .more detailed definition of “serious physical pain or suffering” and “serious mental pain or
) .suﬂ'mng cannot be said to contradict the requxrements of' Common Arucle 3.

_ We conclude with Congress, that the “cruel treatment” term in Common Article 3 is
ssatisfied by comphance with the War Crimes Act. As we have explained above, the CIA
- " techniques are consistent with' Congress’s prohibition on “cruel and inhuman treatment” in the
* War Crimes Act, see supra at 14-24, and thus do not violate Common Artrcle 3’s prohibition on

 *cruel treatment.” -
2.

o Paxagmph 1(c) of: Common Article 3 pI'OhlbltS “outrages upon personal dlgmty in
. - particular, hurmhatmg and degradmg treatment.” Of the terms in Common Article 3 with - - _
- .. uncertain-meaning, the i imprecision inhereit in paragraph 1(c) was the cause of greatest concern
. among, leadérs of the Executive and Legislative Branches See supra at 53-54 (cxtmg statements

by the President arid Senator McCam)

S "'IheICIYdeﬁnes“cmelumunem as“treahnentthatmns&ssenousmentalpamormffenngor
o comatutesasenousattackon human dzgmty Delalic, at § 544 (emphasis added). . The tribunal never has:
; --.c)qalamedxtsrefetcneetoa “serious attack on human dignity.” CommonAmdeBhasane)q)mpmwsxon :
S addmsmngwmntypesofaﬂiontstopersonaldlgmtymnspmm'bmmof mgesuponpexsonaldlgnuym

- particular, humiliating and degrading treatment™ GPW Ari. 3 § 1(c). The structure of the Geneva Conveations _
~ suggests that attacks on personal dlgmty should be analyzed under paragmph 1(c), the requuemems of which we
: ‘analyzebelow , ) . )

BT S | . tosats.
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Desplte the general nature. of its language, there are several indications that -

' paragraph 1(c) was intended to refer to particularly serious conduct. The term “humiliating and

degrading treatment” does not stand alone. Instead, the term is a specific type or subset of the

. somewhat clearer prohibition on “outrages upon personal dignity.” This structure distinguishes -
- Common Article 3 from other interational treaties that include freestanding prohibitions on

“degradmg treatment,” untethered to any requirement. that such treatment constitute an “outrage .

- upon personal dignity.” Compare CAT Art. 16 (prohibiting “cruel, inhuman or degrading
.. treatment or punishment which does riot amount to torture”) with European Convention on

(b)(1)

"‘Human Rights Article 3 (“No one shall be subjected to torture or to iniuman or degrading

treatment or punishment. 7). Thus, paragraph 1(c) does not bar “bumiliating and degrading
treatment” in the abstract; instead, it prohibits “humiliating and degrading treatment” that rises to
the level of an “outrage upon personal dignity.” This interpretation has been broadly accepted by
international tribunals and committees, as it has been adopted both by the ICC Preparatory

~ Committee and the ICTY. .See Dormann, Elements of Crimes, at 314 (stating, as an element of

. :the ICC offense correspondmg to paragraph I(c) of Commion Article 3, that “the severity of the

o 'humlhatxon degradation or other violation was of such degree as to- be generally recognized as
“an’'outrage upon personal dignity™); Prosecutor v. Aleksovski, Case No. IT-95-14/1 at { 56 (Tnal

Chamber 1 1999) (requiring that the conduct rise to the level of an outrage upon personal

o gdlgmty)

The term outrage implies a relatively flagrant or hemous form of ill-treatment.

. ;Dictippanes define “outrage” as “describ{ing] whatever is so flagrantly bad that one’s sense of
-decency or one’s power to-suffer or tolerate is violat ” and: list “monstrous, heinous, [and]

atrocious” as synonyms of “outrageous.” Webster’s Third Int'l Dictionary at 1603. In this way,
the term “outrage” appeals to the common sense standard of a reasonable person’s assessmg
conduct under all the circumstances. And the judgment that term seeks is not a mere opinion that

.. - the behavnor should have been different—to be an outrage, a ‘reasonable person must assess the .
- . conduct as beyond all reasonable bounds of decency. This reaction is-not to leave room for
. - debate, as the term is directed at “the few essential rules of humanity which all civilised nations

consider as valid everywhere and under all circumstances and as being above and outside war .

. itself” Pictet, III Commentaries, at 32 (emphases added). Accordmgly, in applying the “outrage -
" upon personal dignity” term, the ICTY has recognized that it does not provide many clear -

standards in advance, but that it is confined to extremely-sefious. misconduct: “An outrage upen ,

- ) personal dxgmty within Article 3 . ..isa species of inhuman treatment that is deplorable,
- . occasioning more serious suﬁ'énng than most prohzbzted acts wzthm the genus ? Aleksovsh at
L 1{ 54 (emphas1s added) i ) .

" The ICRC Commentanes on the Geneva Conventlons underscore the severity of the

- misconduct paragraph-1(c) addresses. See Pnetet, M0 Commentaries, at 39 (lmkmg paragraph.
“*1(c) to the prohibitions on torture; ciuel treatment, murder, and mutllaﬁon in paragraph 1(a) and *
- - explaining that both paragraphs concern acts which world opinion finds particularly revolting— . -
* --acts which were committed frequently during the Second ‘World War™). . The ICTY similarly
.~ looks to-a severe reaction from a reasonable person exa:mnmg the fotality of the circumstances.
. " See Aleksavski, at §| 55-56 (to. violate paragraph 1(c), the humiliation and degradation must be .
.. " “so intense that the reasonable person would be: outrag ed”). “An examination of purpose also )
) _mforms paragraph l(c) s focus on “hurmhatmg dnd degtadmg teatment” that rises to the 1evel of '
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an outrage upon personal dlgmty The same mtematrona] tribunal has explamed that
. paragraph 1(c) requires an inquiry not only into whether the conduct is objectively outrageous,
but also-into whether the purpose of the conduct is purely to humiliate and degradeina
, conternptuous and outrageous manner. Thus, the ICTY has looked to the intenr of the accused—
- it is not enough that a person feel “humiliated,” rather the conduct must be “animated by
" contempt for the-human dignity of another, person.” Id at q 56 (emphasis added). For the"
- Yugoslavia tribunal, paragraph 1(c) captures 4 concept of wanton disregard for humanity, of
‘recklessness, or of a wish to humiliate or to degrade for its own sake. - '

: _ This inquiry into a reasonable person’s evaluation of context, purpose, and intent with
regard to the treatment of detainees is familiar to United States law. In the context of persons not
. convicted of any-crime, but nonetheless detained by the Govérnment, this same inquiry is
" demanded by the DTA, and the Fifth Amendment standard that it incorporates. As we have
explained above, the DTA prohibits treatment, and interrogation techniques, that “shock the
conscience.” Rochin-v. California, 342 U.S. 165, 172 (1952); see also County of Sacramentov. -
Lewis, 523 U.S. 833, 846 (1998) (“To this énd, for half a century now we have spoken of the -~
cognizable level of executive abuse of power as that which:shocks the conscience.”). Much like -
the test contemplated by the term “outrage,” the “shocks the conscience” test looks to how a '
reasonable person would view the conduct “within the full context in which it occurred.” Lewis,
523 U.S at 849 (emphasis added); see id (requxrmg “an exact analysis of circumstance”); Wilkins
v. May, 872 F.2d 190, 195'(7th Cir. 1989) (With regard to pre-convrctron treatment, the test 1s
.. whether there was “misconduct that a reasonable person would find so beyond the norm of
proper police procedure as.to shock the conscience.”). Indeed, our courts in applying the
, - substantive due process standard have asked “whether the behavior of the government officer is
'so-egregious, so outrageous, that it may farrly be said to shock the contemporary conscience.”
* Lewis, 523 U.S. at 848 n.8 (emphasis added). Because a reasonable person would look to the
" reason-or justification for the conduct, the “shocks the conscience” test under the DTA also
.. contemplates.such an inquiry. Jd. at 846 (asking whether the conduct amqunts to the “exercise of -
- power without any reasonable justlﬁcatlon in the service of ‘a legitimate governmental

. objectlv )

S For these reasens, we conclude that the term outrages upon personal dignity” invites, not
.+ . ‘forbids, an inquiry into the justification for governmental conduct, as the term calls for the
. outrageousness of the conduct to bé evaluated in the manner a reasonable persen-would. To be-- :
- .. sure, the text of Common Article 3 introduces its specrﬁe prohrbmons including its reference to
"+ -“%outrages upori personal dignity,” by mandatmg that such acts “are and shall remain prohibited .
' at any time and in any place whatsoever.” This text could be read to. disapprove any evaluation
- of cmmmstance or the considerations behind or justifications for specrﬁcally prohibited conduct.
:See, e.g., Pictet, IV Commentaries, at 39 (“That is thé method followed in the Convention when -
-t proclaims four absolute prohibitions. - The wording adopted could not be more deﬁmte No
poss1ble loophole is leﬁ, there can be no excuse, no attenuatmg clrcumstance ”) ST

. .". s Nevertheless thrs mtroduetory text. do&e not forecloSe cons:derat:on of jusuﬁcatlons and " -
R context in detemnnmg whether a particular act itself would:constitute an outragé under the-. -~

: ", : ‘tieaty. This conclusion is supported by other terms in CommonArucle 3. For example

J.on Common Arucle 3 prohlbrts murder ” but murder by deﬁmuon is nat srrnply any- homlclde but T
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Idlling without lawful justification. Common Article 3 may not permit a “murder” to be

justified, but. oommrttmg a homicide in self-defenise simply would not constitute a “murder.”
‘Similarly, the term “outrage” seeks to identify conduct that would be universally considered
beyond the bounds of decency, as transcending “the few essential rules-of humanity which all

 civilised nations consider as valid everywhere and under all circumstances.” Pictet, Il

.Commentaries, 4t 32." An approach that foreclosed consideration of purpose throughout
‘Common Article 3 cannot be squared with the ICRC Commentaries in evaluating whether
- ‘conduct is humane——a requirement of Common Article 3- that the “outrage upon persona]

~_dignity” term is expressly stated to advance. The humane treatment requirement is said to

-prohibit “any act of violence or intimidation, inspired not, by military requirements or a
legitimate desire for security, but by a systematic scorn for human values.” Pictet, IV -
Commentanes at 204 (emphasrs added). _

An evaluatron of circumstance therefore is mherent in the plam meaning of the term

outrage It is a concept, following relatively clear prohibitions on particularly grave acts, that
-turns to the objective judgment of reasonable people and proscribes conduct that is so vile as to
* be universally condemned under any standard of decency. Because it relies on'such common
Judgment, the term “outrage” must’ evaluate conduct as reasonable’ people do, by weighing the
-~ justifications for that conduct. As the Supreme Court of Isracl recently explamed in applying the
“rules of international law” to Israel’s “fight against international terrorism,” the principles of the
- Iaw of war in this context “are not ‘all of nothing.”” Public Committee Against Torture in Israel
V. Government of Israel, HCJ. 769/02 at 34 (Sup. Ct Israel Dec. 13, 2006) ‘ :

, Tha1 the prohrbltron of “outrages upon personal drgmty Tooks behmd cornduct for its
justifications illuminates the decisions of the ICTY interpreting this term.. For.example, in
Prosecutor v. Kovac, IT-96-238 (Appeals Chamber, June 12, 2002), the tribunal held that forcing
a teenage girl in detention to dance naked on a tablé was an “outrage upon personal dignity.” Id
-2 §160. These facts involved clearly outrageous conduct undertaken for no purpese other than the
. -prurient gratrﬁcatlon of the defendant. None of the CIA’s proposed techmques bears a passmg :
resemblance to the prunent and outrageous eonduct af 1ssue in Kavac .

- The proposed techmques also contrast sharply vmh the outrageous conduct documented

- at the Abu Ghraib prison in Iraq. :As General-Antonio® Taguba s-official investigation reported;

the detamees at:Abir Ghraib were. subjected to “sadrstrc ‘blatant, and wanton criminal abuses.” - - -
- See-General Antonio M. Taguba, Article.15-6 Investzgatwn of the 800th Military Policy:Brigade .
.16 (May 4, 2004) (“Taguba Report”) The report charged the oﬁ‘endmg mihtary personnel with' -
“forcrbly arranging detainees iin various sexually explicit posmons for photographing”; “forcing .

- naked male detainecs to wear women’s uriderwear”; “forcing § groups of male detaineés.to

~'masturbate themselves while bemg photographed and videotaped”; “arranging naked male -
" -detainees in a pile and thien j junping on them”; “positioning a naked detdinee on a MRE Box, - .
~.with a sindbag:on his Head, -and attaching wires fo his fingérs,. toee, and penis to simulate electnc;

< {orture”; “plaemg a dog chain or strap around a-detainée’s neck and having a female soldier. pose o .

~fora prctur ;-and “sodomizing a detainee with a chemrca! light and perhaps a-broom stick.™ Id.
-t 16-17. 'I’hese waiifon acts were undertaken for-abusive znd léwd purposés. ‘They bear no _

. 5‘ reseinblancé, eitherin purpose or effect, to any' o£the techmques proposed for use by the CIA,

whether employed mdlvrdually or 1n combmatron. -
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The contrast with Kovac and the acts at-abu Ghraib goes some way to hlghhghtmg the -
conduct that paragraph 1(c) does reach. As the ICRC Commentaries have explained, paragraph
1(c) is directed at “acts which world public opinion finds revolting—acts which were committed
frequently during the Second World War.” Pictet, IIl. Commentaries, at 39. World War Il was
typified by senseless acts of hatred, and humiliation or degradatlon, for no reason other than to
reinforce that the victims had been vanquished of that they were viewed as inferior because of -

- their nationality or their religion. - Needlessly exposing prisoners to public curiosity is part of this

dark history, see GPW Art. 13, and commentators cite as a paradigmatic example of such

. conduct the parading of prisoners in public.- See Dormann, Elements of Crimes, at 323 ‘(referring -
- t0 the post-World War II prosecution of Maez]er for marching prisoners through the streets.of
~Rome in a parade emulatmg the tradition of ancient triumphal celebratxons) In another case,

Australian authorities prosecuted J apanese officers who tied Sikh prisoners of war “to a post and
beat them with sticks until they lost consciousness.” Trial of Tanaka Chuichi and Two Others

i 946), X1 Law Reports of Trials of War Criminals: United Nations War Crimes Commissions
.. 62. Inaddition; they shaved the priseners’ beards and forced them to smoke cigarettes, in ‘
"+ deliberate denigration of the Sikhs’ religious practlces requiring facial hairand forbidding the .

. handling of tobacco all as post hoc pumshment for minor infractions of the rules of the pnson s

camp a*

. These acts were mtended fo humllzate and nothmg more-——there was no security

- jtxsuﬁcatlon, o carefully drawn plan to protect civilian lives, These were part of a panoply- of

atrocities in World War II meant to “reduce mento the state of animals;” merely because of who

. 'they-were." See Pictet, IIT Commentaries, at 627. These acts were undertaken for wholly
_prurient, humrhatmg, or. bngoted ends and that feature was an mextncable part of what made

' them “outrageous

-4 In this way, acts mtcnded to demgtatc the rehguon of detainees implicate Common Article 3. Althongh

o pursuant toa dxﬂ'erentstandardapphmble to prisoners of war under the 1929 Genéva Convention, the Australian -
.; "war crimes prosecution suggests that Some consideration of: the cultural sensitivities of detainees may:be relevant .
- 'when determ:mngwhetherthﬂehasbeenasumecuvcmamomtc 'Ihc:e,theJapanesedefendantssougln

e ~outthefwtumoftheSikhrehgmnandsoughttoexploxtthosemparﬂcnlar wnthnoputposeothertlmntohmnihate
“the detainees. This'isziot what occuis in the CIA program. It.should be noted that; upon intake info custody, the .

) ClAdo&stnmthehalrandshavethebeardsofdctmnwstopreventthemtmducuanofdlmandwwponsmtoﬂ:e

B Tacility. Aﬁerthsmualshamg,detmneesarepmnmedtogmwthmrhmrmanydwredlengm We have already

" . . onclnded that such limited use of involuntary grooming by the CIA is consistent with-Common Article 3. See - -
-..‘-LettertoJohnAtszzo Acting Géneral Counsel,’ CentralInteihgenceAgency,ﬁumSteven G: Bradbury, Acting :

AssnstantAttomey General, Office ofLegal Oounsel, at 12-13 (Aug. 31, 2006). -Again, the difference here is that: .

--the purpose:is not to ‘humiliate the detamee ‘orto’ e:qzlmt amy- paxucular sensmvny, but to sewe legmmate secunty

: . ;andhygxenc puxposw

o “Ommterpxetauonherelsalsooonsxstmtmmtheﬁathatpmagmph 1(c)lsnotaprohibmonon L

T outmgw .dmphater but instead proscribes “outrages upon personal dignity.” (Emphasis.added) The words~
i "".:'“uponpasonaldlgmty"maybemdtospecxfythem;uryﬂ:atmustombeforeweeva!uﬁtcwhethamemusmg
© .- " conduct constitutés-an “outrage.™ Put differently, pamgmphl(c):snotaﬁﬁee—ﬂoatmgmquymtothejusuﬁmmns
.-._.:;--,afotsmcpanymndxmdnmganmmedwnﬂmnotofanmmmonalchmaaen Tristead, there rust be some -

. affront to “personal dignity” before that inquiry is triggered. “The words “upon personal dignity” mayalsobcreadto
T oonstmnthcoonmderanonsﬂxatmaybebmugmtob&rmdetﬁrminmgwhethuan “outrage” has odcurred: - Inth:s

w,,w) mgald, thetammaybedwgnedmfowspamgmph l(c)onthepersonsnb]ectedtostatcpartyoonduct, andlns
00)“);@.@5@*4 ' T hionoRa -:_ R i
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With these principles in mind, we turn to whether the proposed ClA techmques are
consistent with Common Article 3’s prohibition on “outrages upon personal dignity, in
‘particular, humrhatmg and degradmg treatrnent ” We already have.determined that the CIA
program does not “shock the conscience,” or thereby violate long-standing principles of United

. States law founded in the Fifth Amendment to our Constitution and incorporated into the DTA.
Especially regarding 4 term that, in many ways, provides a protectrve buffer around the

' ‘comparatively specific prohibitions in Common Article 3, it is appropriate for the United States -

to turn to its domestic legal tradition to. provide a familiar, discernable standard for the inquiry
that paragraph 1(c) requires.- As we-explained above, the MCA reﬂects a considered judgment .
. by Congress that the DTA tightly fits the requirements. of Common Article 3, and this
.congressional judgment is important in determining the proper mterpretatron of Common Article - ’
- 3 for the United States. The DTA asks whether conduct “shocks the contemporary conscience,” B
it evaluates the Judgment of the reasonable person, and it tracks the inquiry that the plain '
"-meaning of the term “outrages” invites. ‘Thus, our conclusion that the program is consistent with
the DTA is a substantial factor in determmmg that the program ‘does not mvolve outrages upon

- personal drgmty ‘under Common Article 3.

But consrstency with the DTA is pot the only basrs for our conclusron In the limited
‘context at issue here, the CIA program’s narrow focus; and its compliance with the careful
safeguards and limitations incorporated irito the program, provide adequate protectlon against the

-“outrages-upon personal dignity” prohibited by Common Article 3. Of partlcu]ar importance is

 that the interrogation techniques in the CIA. program are nof a standard for treating our enemies
o wherever we find them, including those'in mllrtary custody. Instead, the CIA program is
. narrowly targeted at a small number of the most da.ngerous and knowledgeable of terrorists,

those whom the CIA has reason to believe harbor imminent plans to kill civilians throughout the.
world or-otherwise possess information of critical intelligence value-concerning the leadershrp or
_ acmr:ltres of al- Qaeda For those few the Umted States takes measures to obtmn what they lcnow _

drgmty rather than the intention of the state actor'or the reasons for the actor’s wnduct. Thls latter- mterpretauon

" -would constitute a point of départure from international practice, which has looked to the intention and purpose of

zthe state acfor; as well as the context of and Justrﬁmtlonsforthe conduct, ‘Inanyevent, the foregoing historical :
_emmplesdemonsuatethatweneedtolmowwig:theconductxsundu‘tﬂkentodetammewhethentrsan outrage -
”upon. personal dignity.” Mmdungmphuedmsonemasameansofhanspondoesnetevokeﬂlemmemcuon,

- ¢ sising to'thie level of an “outrage,” as thé sénseless parading of prisoners tohumiliate thern. In this way, the words ..~
‘,‘..“uponpersonaldrgmtfcannotbereadtoconﬁneparagraphl(c)todemarcannganabsohuelevelofhardshrpthat O
- . - will not:be tolerated: Instead, whether an affront to, ‘personaldrgnnf'oocursdependstosomedegreeonthemson":- :
- vmyahardshrprsbcmgrmposed ‘The term is best read.as a prohibition on. the arbitrary, the wanton, or the prurient =~
‘ dlsoomfomngofpersonsprotectedbyCommonAmde3 “as well as, int some cases, unnecessary-or careless .- - -

-mistreatment, even when the overarching Justification is legitimate.. As we explarn below, these pnnc:ples ‘do not Lo

. : descn’be the eareﬁxlly dtawn andlumted CIA mteuogauon techmquw

& As’wedxd with the DTA, webeﬁevertappropnateto evaluate notJust eadrtechmquemrsolauon.butthe

e ~'eﬂ’eots of the technigues in combination.  See, e.g., Aleksovski,: . 57.(“Indeed, the serionsness of an act and its -
~ 7 -.consequences may arise ither from the néiture of the-actper se orﬁommerepeuuonoftheactorﬁ'oma t
* .. -“combination ef different acts which, taken mdmdually, ~wwould not constitute a criime within the meaning of Amde 3-
. -<of the” Geneva Conventmn&) .We have concluded that the techhigues in combmatlon would.not violate the . )
: oonslmmonal ‘standards mcoxporated in the DTA, see sipra.at 41-48, and we.4gain conclude that paragraph l(c)

- would not be vrolated by the techmques, usederther mdmdually oF in combmanon R »

E— 5 i.' i:‘ ................. (bﬁﬁﬂ324 -
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but each. techmque 1s hmlted to keep the detainee safe and its application is crrcumscnbed by
- . extensive procedures and oversxght Those who implement these techniques are a small number
.of CIA professionals trained in the techniques’ careful limits, and every mterrogatmn plan is.
: approved by the Director of the CIA.

L In addmon, as we have emphasmed throughout thxs oprmon, the CIA’s detailed
e procedures -and safeguards provide important protections ensuring that none of the techniques
‘would rise to the level of an outragé upon personal dignity. With regard to the corrective .
techmques the CIA has assured us that they would not be used with an intensity, or a frequency,
‘that ‘would cause significant physical pain or injury. See Aleksovski, § 57. With all the
techmques the-CIA would determine in advance their suitability and their safety with Tespect to
‘each individual detainee, with the assistance of professional medical and psychologncal
" examinations. Medical personnel further would monitor their application: CIA personnél, ‘
. Including medical professionals, would dlscontmue for example, the sleep depnvatxon technique -
- if they determined that the detainee was.or might be suffering from extreme physrcal distress. -
- .. Each detainee may react drﬁ‘erently to the combination of enhanced intérrogation techniques to.
.~ .which he is subjected. These safegudrds and individualized attention are crucial to our ..
. conclusion that the combmed ‘use of the techniques would not wolate Common Artlcle 3. See

‘ supra n. 50

As such, the techmques do not unphcate the core prmcxples of the prohrbmon on
- “outrages upon personal dlgmty ” A redsonable person, considering all the circumstances, would
.~ - not consider the conduct so serious as to be beyond the bounds of human decéncy. The -
) . ,techmques are-not intended to humiliate or to degrade; rather, they are carefully limited to the.
_ ' purpose of obtaining critical intelligence. They do not marifest the “scorn for human values” or -
. - reflect conduct done for the purpese of humiliating and degrading the detainee—the dark past of
.. Weorld War I, against which- paragraph 1(c) was set. As we explain above, a- reasonable person -
- would-consider the justification for the conduct-and the full contextof the protectxve measures
- put in place by the CIA.- Accordingly, the careful limits on the CIA program, the narrow focus
of the program, and the critical putpose that the’ program serves are important 10 the conclusion ~
. that the six techmques do not eonstltute eonduet s0 serious, as to be beyond the bounds of human .

e decency

FURRE The CIA has determmed thatthe mterrogaﬁon techmques proposed here arethe mmrmum s
EE necessa:y to maintain an eﬁ‘ectlve program for this small number of al Qaeda operatives.- “That . -
the.CIA has confined itself to'such a minimum, along with thie other limitations the CIA has ‘
. placed on the program, does not. reflect the type of wanton contempt for' humamty-—the atrocities -
-animated by, hatred for others that “were cominitted ﬁ'equently during the Second World War”,
. znd that “public opmmn finds partxcularly revolting”—at which the prohrbmon on. outrages R
. upon personal drgmty’ is almed See chtet, m Conunentarzes at 39 ' T e

Ovemrchmg the four specxﬁc prohlbmons in. Common Art1cle Jisa general requrrement '

S that persons protected by.Common Atticle 3 shail in all circumstances be; treated humanely, . o
. wrthout any adverse d1stmctron founded on Tace, colOur rehglon or. farth, sex, bu'th or wedth, or S

l.u0325
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. any other similar criteria.”* The text makes clear that its four specific prohibitions are directed

at implementing the humane treatment requirement. See GPW Art. 3.1 (following the humane
treatment requirement with “[t]o this end the following acts are and shall remain prohibited”).
As we have discussed above, those specific provisions describe serious conduct, and the

- structure of Common Article 3 suggests that conduct ofa sxmllar gravity would be requnred to

constltute mhumane treatment.

The question becomes what, 1f anythmg, is required by “humane treatment™ under

Common Article 3 that is not captured by the specific prohibitions in subparagraphs (a)- (d) We '
* -can-discern some content from references to “humane treatment” in other parts of the Geneva -

Conventions. For example, other provisions closely link humane treatment with the provision of
the basic necessities essential to life. Article 20 of GPW mandates that the “evacuation of -

;pnsoners of war shall always be eﬂected humanely . ... The Deta.mmg Power shall supply
-prisoners of war who are being evacuated with sufﬁclent food and potable water, and withthe

necessary clothing and medical attention.” .See also GPW Art. 46. This theme Tuns throughout :

- the Conventions, and indeed Common Atticle 3 itself requires a subset of such basic necessities, -

by mandating that the “wounded ‘and sick shall be collected and cared for” GPW Art:392.

h Given these references throughout the Conventions, humane tréatmeént under Common Article 3
is reasonably read 1o require that detainees in the CIA program be prov1ded with the basic

necessities of life~—food -and water, sheltér from the elements, protection from extremes of hieat

. .and cold; pecessary clothmg, and essential medical care, absent emergency cnrcurnstances
> beyond the control of the United States

We understand thai the CIA takes care to cnsure that the detamees recelve those basnc

o necessmes You have informed.us that-detainees in CIA custody are subject to regular physxcal

and psychologlcal monitoring by medical personnel and receive appropriate medical and dental

. - care, They are given- adequate food-and as much water as they reasonably please. CIA detention
- facilities are.sanitary. The detainees receive necessary clothes and are sheltered from the ‘

elements

e Thlslanguage does notumtean eqmlueatmeutrequment;instead, npmmdesthatthe suspect

: c’lassnﬁmuonsmquesuonmaynot justify any deviation froin Cominon Atrticle 3°s baseline standard of humane Do
treatment. The Genéva Convennonselsewheletmposeequaltteatmentrequuemm See GPW-Art. 16 C"[AIT. -
_"‘pnsonetsofwarshallbetreatedahkebytheDewmngPawer thhoutanyadvetsedislmcnonbawdonmce, I
.. nationality, religious belief or political opinions, oranyotherdlsuncuonfoundedonsnnﬂaranena.") (emphasis . - ... °
- 577 added). Arficle 16-also.provides specific exceptions to iis equal tréatment requirement with regard to prisoners of -
. war, whnchwewouldewqaecttoﬁndmCommonAzhclw tfxtwerealsoanequalueaunentregmmnem. The . .7 -
.- '._connastmththetextofmucle 16 demonstrates mehnhgeofConmmnAmde3 sann-dlsmmmauonpnnuplcto S
. .\ the provision-of huminé ttéatment.- The Commenlaries further explain that distinctions, even amongthe listed :. .-~ *. -

’ ‘-_-.mtma,maybemadeunderOommonAmdea solongasﬂneueatmmtofnocovetedpusonfaﬂsbelowthe e e A
;- minifum standard of humane,tredtment - Pictet, mCommentanes,atw-u 'l'lms,weunntodetemnnmgthebaslc A
N contentofCommonArucleB shumaneumtmemreqmmnem. Co . o A

vz
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- . For certam detamees deterrmned to be mthholdmg hlgh value mtelhgence however the .
. CIA proposes’ to- engage in orie mterrogatlon technique—dietary mampulatlon——that would '
" -, adjust-the provision of these resources. . The détainee’s meals-are temporarily substituted fora.. - .

L .'bland hquxd dlet that, whlle less appettzmg than normal mea.ls exceeds nutntxon reqmrements L
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'for safe and healthy medlcally approved diet programs in the United States During application
. of the’ techmque the detainee’s weight is monitored, and-the technique would be discontinued
. should the detainee lose more than 10 pércent of his starting body weight. The element of
humane treatment that we can glean from the structure of the Geneva Conventions is one of
. “sufficient food.” GPW Att. 46. Because the food provided during the temporary application of -
" the dietary mampulatlon technique is sufficient for health; we conclude that it does comply with
the “sufficient food” elément of Common Article 3’s humane treatment requirement.
- Cf Aleksovski, Case No, IT-95-14/1, { 108 (dismissing Common Article 3 charges. agamst prison
. warden who provided only two meals a day to all detamees over a.period of months and ‘Where -
~ .some detainees lost over thlrty pounds) :

) - We: also ﬁnd it relevant that the CIA’s interrogation and detention | program complles with -
. the substantive due process requirements of the Fifth Amendment, which under-most ‘
'cxrwmstances require “safe conditions,” including “adequate food, shelter, clothing, and medical -
. e” and which are mcorporated into.the DTA. Youngberg v. Romeo, 457U.S. 307,315 (1982)
. .Requxrmg the’ provnsmn of basic necessities'is another example of how the constltutlonal o
" standards 1ncorporated in the DTA themselves provide a “humane treatment” pnncxple that can -
o guide complxance with Common Article 3. Congress recognized as much in the DTA, given the
... statute’s explicit premise that the- Flﬁh, Eighth; and Fourteenth. Amendments are d1rected agamst
oo concept of “mhumane treatment or pumshment » MCA § 6(c)(2) e L

, | The CIA program——under the restrictions that we have outhned——oomphes with each of o
. - the specific prohlbltlons in Common Article 3 that implement its overarchirig humane treatment * . .
" J© - -requirement. Outside those four prohibitions, and the addifional céncept of basic necessities that . -
" we have discerned from the structure of the Conventions, we confront another situation where
S the'contént of the requirement is underspecified by the treaty. Sée Pictet, IV Commentaries, at
-+ 38-39 (“The definition [of humane treatment] is nota very prec1se one, as we shall see. On the
.- other hand, there is lessdifficulty in emumerating things which are incomipatible with humane
.. treatment. That is the method followed in the Convention when it proclaims four absolute
O prohlbmons ”). Again, this is a situation where the generahty was intentional: To the :
' <. negotiators, “it seem[ed] useless and even dangerous to attemapt to make a fistof all the factors "
- = that would make treatmefit ‘humiane. " Id, dt. 204. The. Commentanes emphamze that “what
-7 *_"constitutes humane treatment® | reqmres a balancmg of security and humamtanaq concerns, The.’
s detamees may well be “the object of strict measures,”. ds the “medsures of security -or. repression, -
-+’ even when they are severe,’ 7 may nonetheless be compatxble ‘with basic humamtanan standards. .
<o f . 1d. af205- (emphasxs added) Given the deliberate generality ‘of the. humane treatment standard, it -
* . .is reasonable to turn to our:own law, which establishes a standard of humane treatment that - -
~. - similarly requires a‘balance between: security and humanitarian-conoérns; to. prov1de contentto - :
S e otherwxse unspecxﬁed terins in the Conventions. Because the CIA program comphes w1th the " -
..+ 7 " standard of humarie treatment provided in the Detainee Tréatment Act, andthe USS. -« .- i
« " ’Constitutional standards that it-incorporates, and becaus. it providés detainees with the necessary .-
. " food, shelter, clothing, and med:cal care, the CIA; program sattsﬁes Common Artlcle ¥ shumane -
: "-.'-'_treatment reqmrement. ' . _ S VAR
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We also recogmze that the practzces of other state partles in lmplementmg Common
Article 3—as opposed to the statements of other states unsupported by concrete-circurstances

. and conduct:—can serve as “a supplementary means of interpretation.” :See Vienna Convention :

on the Law of Treaties Art. 3 1(3)(b) We have searched for-evidence of state parties, seeking to '
lmplement Common Article 3 in a context similr to that addressed herein, The one example:

: that we have found supports the, interpretation of Common Article 3 that we have set forth above.
“In particular, the United Kingdom from the time of the adoption of Common Articlé 3 until the

-early 1970s apphed an interrogation program in a dozen counter—msurgency operatlons that

_ . - Tésembles in several ways the one- proposed tobe employed by the CIA. .

Follomng World War I and the adoptlon of Common Artxcle 3, the Umted ngdom

developed and-applied five “in depth interrogation” techniques “to deal with a number of o
: situations mvolvmg internal security.” Report of the Committee of Privy Counsellors Appomted
{0 Consider Authorized Procedures for the Interrogation of Persons ‘Suspected of Terrorism;

1972, Cmnd. 4901, § 10 (HSMO 1972) (“Parker- Committee Report™). The five techniques -

R mvolved (1) covermg a detainee’s head at all'times, except when the detainee was under

interrogation of in'an room by himself: (u) subjecting the detamee “to oontmuous and- .

" monotonous noise of a.volume calculated toisolate [him] from communication”; (iif) depnvmg

the detainee of sleep “during the early days” of the interrogation; (iv) restricting.a detairee’s diet:
-10.“one round of bread and one pint of water at sxx-hourly intervals”; and (v) forcmg a detamee .
:to face—but not touch—a wall with his hands. raised and his legs spread apart for hours at'a time, - -
with only penodrcal lowermg of the arms fo restore circulation.” Lord Gardinér, Minority

. © Report, Parker- Committee RepOrt, 15 (“Gardiner Minority Report”),see also Parker Committee -
Do Report 1 10. Broadly speaking, the techniques were designed to. make the detaineé “feel that he
" isina hosnle atmosphere, subject to strict: dxscrplme, . and completely isolated so that he fears
- “what may happen next.” Jd §-11. From the 1950s through‘the early 1970s, the British employed
.. .."some or all of the five techniques in a dozen “counter i inisurgency operations” around the world, -
..~ inchuding operauons in Palestine, Kenya, Cyprus the British-Cameroaqps, Brunex, Brmsh Gmana, o

B Aden, Malaysm, the Persxan Gulf, and Noxthern Ireland. See ad.

(b)('l )
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'In 1971, after the public learned that British seeunty ‘Forces had employed these

S techmques against Irish nationals suspected of suppomng Irish Repubhcan Army terrorist.
- " - activities, the British' Government appointed a three-person Cominittee of Prxvy Counselors
" .- chaired by: Lord Parker of. Waddington, the Lord Chief Justice of England, to"éxamine the -
-7 legality of using the-five i intérragation techmques againist suspected terrorists. .See Parker _
-, ., Committee Report {f 1-2. .Among other thmgs, the committee considered whether the =~ .
i techniques violated a 1965 directive: requiring that all military mterrogauons comply with
o #Article 3 of thé Geneva Convention Relatxve tothe Treatment of Prisoners of War (1 949) ” See
< dd. 1746 & Appx:-A majority of thé committee; mcludmg the Lord Chief Justice; conclided'
-.“-f» " -that the “application of these techmques, subject to-proper safeguards, limiting the Gccasion‘on.’

" -which and the degree to which-they can be apphed would be in confonmty w1th the Dlrectxve

{and tlms w.lth Common Artlcle 3] Id 1] 31
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In reachmg tlus concluswn, the Parker Cvormmttee rejected the notion that “the end

' Jueﬁﬁes the means.” Id. 1[ 27. 1t repeatedly stressed that aggressive interrogation techniques .

“should only be used in cases where it is corisidered vitally necessary to. obtain information.” Id.

:-1[ 35. Kt also emphasxzed that interrogators should be properly trained and that clear.guideliries
- - 'should exist “to assist Service personnel fin deciding] the degree to which in any partlcular

circumstarices the techmques can be applied.” Id. Similarly, it recognized the i importance of -

.- - "Obtaining approval from'senior: govemment officials before employing the five techmques, id
-** 437,.and it recommended that aggressive interrogations occur only in the presence of a“senior
R ofﬁcer” with “overall control'and.. . . personal responsibility for the operation.” Id: 1]38 The -
- committee also. concluded “that a doctor with some psychlatnc training. should be* present at all

times at the interrogation centre, and should be in the position to observe the course of oral
1nterrogat10n,” o that he could “wam the controller if he felt that the interrogation was being .
pressed too far (although, in contrast with the CIA program, the doctor would not: have the

- actual authonty 1o stop.the: mterrogatmns) Id 141

" The Parker Commlttee emphasmed however that 1ts rej ectlon of a pure ends-means

analysis d1d not mean that' Common Article 3 barred countries from giving some weight to the-

(b)(1 )
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need to protect their citizens against the’harm threatened: by terrorist orinsurgent operations.

- The committee; for example, emphasized that, when properly administered, the five i interrogation
" .. techniquesposed a “negligible” “risk of: physical injury” and “no real risk” of “long-term mental
- effects.” Id 191417 Yet they had “produced-very valuable results in- revealmg rebel . .

- organization, training and ‘Battle Orders.” Id. 4 18. In'Northern Ireland, the Committee
"~ observed, use of the techniques after “ordmary pohce interrogation-had falled,” led to, among .

' ofher things, the identification of mote than 700 LR A. members, details about “possible LR.A_,
_operations” and “future plans,” and the discovery of large quantities of arms and explosnves )/

{9121-22. The Comxmttee emphasmed that the techniques were “directly and: mdlrectly

responsible for the -saving of lives of mnocent cmzens.” Id- ‘[[ 24

More broadly, the Parker Commtttee explamed that the meanmg of Common Amcle 3’

_ restrictions- must be interpreted based o the nature of the- -conflict. See id. §30 (explammg that -
. " - ‘terms suchas:“*humane,’ -“inhuman,” ‘humxha:tmg, ‘and’ ‘degradmg fall to be Judged by[a .
.o+ dispassioniate] ¢ observer in‘the light of the circumstances in shich the techniques are > applied”). .
TS ‘Accordingly, the commxttee ¢oncluded that Common Article 3 must be mterpreted in light of the .

unique threats posed by terrorism. - Although “short of war‘in its ordmaxy sense,” terronsm is 1n )

) ,_': " many-ways worse than- ‘war.” " Id .32. Troccurs “within the country; friend ‘and- foe-will not be -
" - .identifiable; the rebels may be ruthless men determiried to achieve their ends by indiscrifinate.
-~ attacks on infiocent persons. If information is to be obtained; time must be of the essence of the .-

operanon_ Id. Moreover, factors that might facilitate i mterroga:uon in traditional war—such as -

. “ample information” to assist mtenogators and “a number. of | pnsoners who dislike the current
s .‘enemy fegimeand are orily too willing to ‘talk™—are often absent “in- counter—revoluﬁonary
S perauons > Id- 1]1] :25-26. See also id. (noting; dlfﬁcmlty in obtaxmng mformatlon “quickly”). .

-+, . Consequently, the Parker Committee concluded that mhght ‘of the nature of the - terrorist threat,

- ; the interr ogation techmques employed by the Umted ngdom were conslstent With Common ’
'-~'..'-Am<;le3 N oL SR

(00529
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T Shortly after'the l?arker Comnuttee issued its report, Prime Mlmster Edward Heath
" announced that, as a matter of policy, Britain would not use the five techmques in future
", interrogations.” See Debate on Interrogation Techniques (Parker Committee Report), 832 Parl. -
~ . 'Deb., H.C. (5th Ser.) 743-50 (1972); see also Roger Myers, A Remedy for Northern Ireland: The
L Case for United Nations Pedcekeeping Intervention In An Internal Conflict, 11 N.Y. L. Sch. I
"+ Int'1& Comp. L.'1,'52n.220 (1990). The Prime Minister did not, to our knowledge, take i issue
* " with the Lord Chxef Justice’s mterpretatmn of the United ngdom s treaty obligations under =
" - 'Comunon Article 3, however Indeed, in announcing what he stated was a change in policy, the
“** Prime Minister emphasized that the majority of the Committee “conclude[d] that use of the ©
S " methods could be justified in exceptlonal cucumstances subject to safeguards 1d. at'743.

- That for more than two decades followmg the enactment of Common Artlcle 3, one of the
- world s leading advocates for and practitioners of the nule of law and-human rights employed _
_ techmques similar to those in the CIA: . program and determined that: they complied with Common .
~ Article 3 provides strong support for our conclusion that the CIA’s proposed techniiques are also . -
consistent with Common Arficle 3, The CIA’s proposed techmques are not more gravethan =
‘those: ‘employed- by the United ngdom To the contrary, thé United Kingdom found stress R
- positions to be consistent with-Common Article 3, but the CIA currently does not. propose to
. include sucha techmque Consistent with recommendatlons in the Parker Committee’s legal
* - opinion; the: CIA has developed extensive safeguards mcludmg written guidelines, training,
- . close monitoring by medical and psychologlcal persormel, and the approval of high level
._-officials to.ensure that the program is 'confined to safe and necessary applications of the -
o techques ina controlled, piofessional environment. - While the United Kingdom employed
y oo these techmques in 4 dozen colonial and related conflicts, the United States proposes to use these . -
T ~techmques only with a small number of high value terronsts engaged in a worldwide armed ‘
. conflict whose primary objective i is to mﬂxct mass cmhan casualtles in the Umted States and . . -

. throughout the free world.

o The Umted ngdorn s deternunatxon under Common Artxcle 3 also ‘sheds substantral
R lrght on the decisions of Gther interational tribunals applying legal standards:that ﬁmdamentally _
- diffef from Common Article 3.”As discussed above, the European Court of Human Rights Jater -

* found that two of the interrogation teclquues approved by the Committee—diet mampulattor_a
2. and sleep. depnvatron——vzolated the. stand-alone prohrbmon on “degrading. treatment” inthe = .
X Buropean Convention on Human nghts 1o wluch the United States is niot 2 party Ireland V.o

& . United Kingdom, 2 EHRR 25 (1980).. The couirt explained that “degrading treatment” underthe - ..
~+* ECHR-included actions. directed at “breaking [the] physwal or: moral resistance” of detanwes .

.'§ 167: .The court’s capacious interpretation of the Eurdpean Convention’s prohibition on
. “degradmg treatment” is not well-smted for Common Artlcle 3 50. Indeed, the European Court

“ 50 The Isracli Supreme Couitin Public Commiltee Agamst Torture v. Israel HCT 5100/94 (1999), alsé cm,d:_ IS

... -itie ECHR decision and observed:that a combination of interrogation techniques imight constinite “inhuman aind -
P .~degmdmg”nmtment. See.id. at 27-28.- As discussed above, see supra at 41-42, theIsraehdeelsmntumedprmarﬂy
.77+ upon that nation’s statutory law-and did net specifically purport to define what constitutcs “inbuinari-and degtadmg”
AR treaunentunderanypamaxlartrmty,mnchlesswhatnsestoan oxmagcuponperscnaldxgmt)"orothamolauon
CerEs R - of Comimion Atficle 3. Six yeats later, meMewmtrecognxzedthatthennemanonalLawapphmble*todomesuc
= . "7 riminal law. enforcement and that applicable to.an armed conflict fundamentally differ:” While the former-places -~
absolnte recmcuonsondegradmgtreaﬁnentgenetally thelawofarmedoonﬂlctreqmresabalancmgagamst : "I_'

‘ ----- '~_ _____ . - . -' 4 -_ . A ‘ 4‘ . " o . ‘
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- has interpreted that provision not only to 1mpose detailed requlrements on pnson condmons but .
" also to prohibit any action that drivés an individual “to act against his will or conscience,’
- standard that might well rule out any significant i interrogation at-all. See Greek Case; 12 Y B.

"ECHR 186. Those decisions reflect that the European Convention is a peacetlme tréaty that -

prohrbrts any form of “degrading tréatment,” while Common Article 3 prohibits only

~“humiliating and-degrading treatment” that rises to the lével of an “cutrage upon personal

dignity.” Common Article 3isa provision desrgned for times of war, ‘where the. gathenng of -

" intelligence, often by requiring a captured enemy “to act against his will or conscience” orby -

undermining his “physical of moral resistance;” is.to be expected. Furthermore, it isunclear, that E

‘ . the ECHR in Ireland v: UK was corifronted with techniques that provrded adequate food and

. that were carefully designed to be safe, s‘uch as those proposed by the CIA.

it is the United ngdom 'S mterpretatron of Common Article 3 in practlce that 1s relevant

A‘to our determination, not the ECHR’$ subsequent mterpretatxon ‘of the legality of the United

L _' : 'Klngdom s techniques under a different treaty. . The practlce of the United Kingdom'in -
S ;1mplementmg the'i mterpretatlon of Common Artlcle 3 supports the mterpretatron set forth above

For these reasons, we interpret Common Artrcle 3to permlt the CIA’ s mterrogatxon and

S _detention program to go. forward Part of the foundation of this interpretation is that Congress .
- has largely addressed the requn'ements of Common Article 3. through the War Crimes and

Detainee Treatment Acts. These ‘provisions mclude detailed. prohibrtlons on particularly serious .

1 _ conduct, in addition to extending the protection'of the Nation’s own constitutional standards to, -
~ - aliens detained abroad in the course of fighting against Amenca, persons whom-the Constitution .
* * would not otherwise reach.- And the CIA’s'i interrogation program, both in its condrtlons of

confinement and with regard to the six proposed interrogation techniques, is consisterit with the
‘War: Crimes and Detainee’ Treatment Acts. To the extent that Common- Article 3 prohlbxts

S addifional conduct, unaddressed by the War.Crimes and Detainee Treatment Acts, the CIA
s program is oonsrstent with those restnctlons as well ' s

Justasmtportantrsthehmrtednaﬂ:reofthrsprogmm. Tbxsprogramxsnarrowlytm'geted

. to advance a humanitarian: -objective of the hrghestordera—preventmg catastrophic | terronst
" attacks—and indeed thie CIA has determined-that the six proposed techniquesaré the: mrmmum

(|0)(1 )

. *'. necessary for a program that would be effective in obtaining intelligence; critical to. Serving thls _
T end..Itis hrmted toa smail number of" hlgh valie terforists who; after: ca.reﬁal consrderatron, ‘ :
] professxonal mtelhgence ofﬁoers ofthe CIA. believe to possess ‘crucial mtelhgence ‘The program o
... ":i$ conducted under careful procedures and is: destgned to impose no"pain that is unnecessary for "
I the 'obtaining of crucial mtelhgenee At the’ same time, it-opefates within strict limits-on conduct, .
“ " including thosé mandated by 1 the War Crimes Act and the. prohibition-on torture. regardless ofthe - .- .
" "-fhotivation-of the conduct. Comman Article 3-was fiot drafted with the threat posed by al Qaeda - - .
ERERSE ¢ mmd it contams certam specxﬁc prohrbmons but it also contams some general prmctples wrtb. L

o -".iegmmate mtlxtaxyneeds Pubhc Comm:tteeAgamst To(ture m Israelv The Gavemmatt of Israel HCJ 769/02
TR e 11,2005 - T . et e T
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* less definition. The general principles leave state parties to address:the new eventualities of war,
.to mold the interpretation of the Geneva Conventions by their conduct. We will not lightly .
- - construe the Geneva Conventions to disable a. sovereign state from defendmg agamst the new
- types of terrorist attacks carried out by al Qaeda.

The mterpretatron in this memorandum reﬂects what we beheve to be the correct

interpretatlon of Common Article 3. Because certain general provtsxons in"Common Article 3 .
. .were designed to provide state parties with ﬂexlbrhty to address new threats, however, the nature

" of stich flexibility is that other state parties may exercise their discretion in‘ways that do not: .
‘perfectly align with the policies of the United States. We recognize Common Article 3 may lend

itself to other interpretations, and mternailonal bodies or our treaty partners may dtsagree in’
some respects wrth thxs mterpretatron ’ . :

: Just as we have rehed onthe War Cnmes and Detaxnee Treatment Acts other states may

" “turnto treaties with similar language but drafted for dissimilar purposes; as-a source of

oo dlsagreement As discussed-above, for example the European ‘Court of "Human Rights
-+ determined that certain of the interrogation techniques. proposed for use by the CIA—diet
-manipulation and sleep deprivation—violated the European Convention’s stand-alone

~_prohibition on “degrading treatment.” Ireland-v. United Kingdom, 2 EHRR 25 (1980). For -

-+ "redsons we have explained, the BCHR decision does not constitute the basis for a correct reading, -
- . of Common Article 3 .in our view, but the openness of ‘hurmhattng and- degradmg treatment”

. - ‘might not prevent others from, mcorreetly, advocating such'an interpretation, and the State

Department mforms us that given the past statements of our European treaty partners about

United States actrons in the War on Terror; and- notthhstandmg some of their. own past

, practtces ‘see supra at n.36, the United States could reasonably expect some -of pur European
- treaty.partners to take prec1se1y such an expanswe readmg of the open terms in Common
."Axtmle3" Ce e : S

Recogmzmg the generahty of some of Common Arncle 3 s provnsrons Congress

.. - ;provided 4 mechanism through which the President could authontatrvely determine how the . . .

"~ “United States, would apply its terms.in speclﬁc contexts. The Mihtary Comrmssmns Act ensures LT

-~ ~that the President’s mterpretatton of the meaning and apphca‘blhty of the Geneva Conventions . o

S would control as a matter of Umted States law. Section 6(a) of the MCA is squarely directed-at” . -

*' " the risk: that the interpretations that would guide our militarys ‘and mtelltgence personsiel couldbe - -,
*..cast asidé after the fact by our.own ‘courts or international tribunals, armed with flexiblé and* . -~ ..

-general language in-Common Article 3 that could bear the  weight of a mderange of policy ..

-+ .- preferences or subjective i interpretations. To.reduce this risk, Congress rendered the Geneva'

. . . Conventions judicially unenforceable. See MCA §5¢a).- “The role of the courts in enforcmg the

- . . Geneva Conventions is limited to adjudicating prosecutnons under the War Crimes Act" initiated
"by the Executtve Branch and, even then, courts may not rely on“a fomlgn or mternatmnal souree e

-

C St ﬂan’bihty extends only o reaxonable mterpretanons of unclear terms of Common Arucle 3 Whem

,‘::»CommonAxﬁcleB 1sclear,smtzpmhwwobhgedasamaﬁerofmtanaumallaw(thoughnmmnlythen - R
S ;owndomesuclaws)tofollow1t,andstamhavenodlscreuonundermemaﬁonallawtoadoptnmwsonable R
_.:Mupretanonsatoddsmthxhelanguageofthepmvxsmn. B

o e e ot
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- of law to-decide the content of the statutory elements in the War Crrmes Act. See id § 6(a)(2)
) Congress also expressly reaffirmed that the President has authority for the United Statesto ‘
" interpret the meaning and’ apphcabﬂrty of the Geneva Conventlons See id. § 6(a)(3)(A) Should
. he issue interpretations by executive order, they will be “authoritative . . . as a matter of United
States law in the same manner as other admrmstraﬁve regulatrons » Id § 6(a)(3)(C) 32 .

B A We understand that the Presxdent mtends to. utrhze this mechamsm and to srgn an’
* ‘executive order setting forth an rnterpretatron of Common Article 3. That action would ‘
- . conclusively: determine the application of Cormon Article 3 to the CIA program as a matter of ..
- United States law. We have reviewed the proposed executive order and have determined that it
is wholly consistént: with the analysis.of Common Article 3 set forth. above. See. Proposed Order
Entitled Interpretatlon of the Geneva Conventions Comnion Article 3 As Applzed fo-a Program of

- Detention:and Interrogation Operated by the Ceéntral Intelligence Agency (Executive Clerk final . e

o draft, presented to the President for srgnature July 20, 2007) (“Draft Order”): Because the.
© " «executive-order would bé pubhc ‘it cannot engage in the.detailed application of Common
Article 3 to the six proposed techmques émbodied in this 6pinion. Instead, the executive order
sets forth an mterpretatron of Commen Article 3 at a higher lével of generality-that tracks the :
* analysis in'this-opinion and; thereby,- nclusrvely deterrmnes that the- CIA’s proposed program
-of interrogation and detention, mcludmg the six proposed mterrogatmn techmques eomphes

T wnth Common ‘Article 3.

R 'I'he executlve order would prohxbrt any techmque or oondltron of conﬁnement that
. - constitutes torture, as definied in 18 U. S.C. §2340, or any aetprohrbrted ’oy section 2441(d) of -
} . ‘the War Crimes Act. See Draft Order § 3(b)G)(A)-(B). This Office has concluded that the six
-+ . proposedtechniques, when applied in compliance with the: procedures and’ safeguards putin . - .
-~ placebythe CIA; .comply with both the federal antl‘torlmc statute and the. War Crimes. Act See: . )
S '~.' Sectzan 2340 0pmzon and Part I slgpra 3 ' , TS P

e To ensure full rmplementaﬁon of paragraph l(a) of Common Artlcle 3 the executrve ,
L order also would protiibit “other acts of violence sérious enough to be considered comparableto ' -
.- ourder, torture, mutilation, ‘and crurel or inhuinan treatment, as defined in” the War-Crimes Act... -,
. - ‘Draft Order §3(b)A)C). As. e:rplamed ‘#bove {see part IV.B. 1.3, supra), the six-proposed- .
“.,." techniques do nofinvolve violence on'a level. compamble to the fourénumerated forms of
- vxolence mparagraph i(a) of Common Artlcle 3———murder mutrlatlon, torture and cruel

L ”'IheConsnrutmng;antstherendmtgreatauﬁxoWasmuNauon‘schxeforganmforerguaﬁmrsandf.‘.- i
LT 'asOommandamClnef—tomcrptumn“.parﬂcnlaﬂy regulating wartime operations. Thase - T
<-i 7 - interpretations are ordinarily-entitled to ¥ gxmtwerght”byﬂteoxﬂs See, e.g., Sanchez-Llamas v: Oregon, 126
- 8./C1.:2669,.2685 (2006). Oongreos,however,ddﬂmmedmtheMCA:hatnwasappmpnatetoafﬁrmﬂmme e
AZPmdan’smtmplelanonsoftheGenevaComennonsaremhﬂedtopmtecuon Itxsapparemﬂ:atCongmswas I
. .‘reaeungtotheSupmmeCom’sdec:sroanwndm whrchadoptedanunmpretanonoftheappheabﬂityofthe R
o ‘GenevaCommnommanytothmofﬂlePrwdmtmmommhngamoumaﬁhePrmdmtsmterpmtatxon. See " - -

| Hamdan, 126 S. Ct. at:2795-98; id. at 2847-(Thomas; J., dissenting): The MCA. therefore reflécts a congressional. . ~. ..~

eﬁ;oﬂtorectorethepnncxpalmleﬂmthePreﬁdenthasuadruonallyplayedmdeﬁnmgomNauonsmtemanonal S

s ~_obhganons Jnth:sregard, prendennatordasmdettheMCAwonﬂd notbesuhlectto judicial réyiew. See Franklm.',.
= .undertheAdnnmsuanveroedumAct,oranyothetsmune abSent anexpr&statementbyco ) EERREY

._._':: . . .,-‘- .'. = T . . B ) . 5 —— ..' — T ; ] .’-' ..-:‘ :- : -» (;8333;3"'-;
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treatment. The limitations on the admlmstratron, frequency, and intensity of the techmques—m -
) pamcular the corrective techniques—ensure that they will not involve physical force that rises to
. the level of the serious v1olence prohlbtted by the executive order ’
_ The executive order would prohablt any intérrogation. techmque or condition of

_ confinement that would constitute the “cruel, inhuman, or degrading treatment or punishient”
~ " prohibited by the Detainee Treatment Act and section 6(c) of the Military Commissions Act. -

. Draft Order § 3(b)(E)D). We have concluded that the six proposed techmques when used as

. authorized in the context of thrs program, comply with the standard in the DTA and the MCA. .

o See Part IIL supra

: " To address paragraph l(c) of Common Artrcle 3 further the executwe order would bar
' 1nterrogatxon techniques or conditions of confinement constituting * ‘willfial and outrageous acts
. of personal abuse done for the purpose of. humiliating or-degrading. the individual in a-manner so_
-serious that- -any reasonable person, considering the circuristances, would deem the acts to be
. .beyond the bounds of human decency, such as sexual or sexually indecent acts undertaker for
. the purpose of humrllatron, forcing the individual to perform sexual acts or to pose sexually,
. threatemng the individual with sexual mutilation, or using the individual as 2 human shield.”"
..+ Draft Order § 3(b)(1)(E) This provision reinforces crucial features:of the i mterpretatron of .
T paragraph 1{c) of Common Amcle 3 set forth in this opinion: . To mgger the paragraph,
. humiliation and degradation must rise to the level of an outrage; and the term “outrage”™ looks to
~ the. evaluatlon of a reasonable person:that the conduct is beyond the bounds of human decency,
R takmg into consideration the purpose and context of the conduct.” As explained above, the six -
) -~ ‘proposed techmques ‘do not constitute ¢ ‘outrages upon personal dignity™ under these prmcrples
L 'thus the techmques also satisfy section 3(b)(r)('E) of the executwe order .

N Also 1mplementmg paragraph l(c) of Common Artlcle 3, the executtve order would

- PR _:,_.prohrblt “acts intended fo denigrate the. relrgron, religious practtces, or rehglous objects” of the -

.. ¢ detainees. Draft Order § 3(b)(){F). The six techniques proposed by the CIA are not. drrected at
L the rehgron, reltgrous practrces or- rehglous ob;ects of the detainees. . -~ - :

R The techmques and condrtrons of conﬂnement approved in the order may be used only e
% <. with certain alien detainees be11<:Ved to possess high vilue mtelhgence (see Draft Order o

L § 3(b)(u')) and the program js so limited (see Part LA, supra). The CIA prograni mustbe = - .

... % i conducted: pursuant to ‘written pohcres issued by’ the Director of the CIA (see Draft Order § 3(c)) -
¢ 27w+ + . and the CIA will have suchi policies in place (see Part LA.T , supra). In addition, the'exeeutive =~ ..
o .. ~order would requrre the Director, based on professronal advice, to deterthine that the techmques T
- are “safe for use with éach detainee’ (.see Draﬁ Order at § 3(b)(iu)), and the CIA mtends to do 50 '.; .

B ‘(seePartsI.Aﬁ andIB supra) , _ L _ S :

W T Under the proposed execlmve order detamees must recetve the baslc necessmes of hfe, X il
RCI mcludmg adequate food and water, shelter ﬁ'om the elements necessary clothmg, protectxon A

s s T  Nét do' thetechmques mvolve any. sexual or smmally mdeoent acts, miich 1éss those referenwd msecuon o W
T 4(b)(1)(E) of: the eXecunve order. The tetihmques also do not mvolve the use of detamees as hnman sluelt'ls. P
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from extrefies-of heat and cold and ‘essential medical care.” See Draft Order § 3(b)(w) -This

‘ requxrement is based on the interprétation of Common Article 3’s overarching humane treatment -
requirement set forth-above, and we have concluded that the proposed techniques: comply with -
this basic necessities standard. See Part TV.B.3, supra. Should the Presidént sign the executive
order, the six proposed tecliniques would thereby comply with the authontatwe and controllmg

' 1nterpretanon of Common Artlcle 3 as the MCA makes Clear. .

V

T The armed conﬂxct agamst al Qaeda——an enemy dedxcated to ca:rymg out catasirophlc

attacks on the United States, its citizens, and its allies—is unlike any the United States has -
- " confronted. The tactics necessary to defend against this unconveitional enemy thus’ present a |

* séries of new questlons under the law of anned conflict. The conclusions we have reached -
. Herein, however, are as focused, as the narrow, CIA program we address. Not intended to:be: used -
with all detainees-or.by all U.S. personnel who interrogate captured terrorists, the CIA program "+ ° .
" would be.restricted 1o the most knowledgeable and’ dangerous of terrorists and is designed to -

- " obtain information cruc1al to defending the Nation. Cothmon Article 3.permits the CIA t go

.. “forward with the proposed interrogation program, and the President may determiné that i

' .concluswely by issuing an executivé order to that effect pursuant to his authority under- the
- Constitution and the MCA': -As explained above, the proposed executive order accomplishes -
T precnsely that end. We also have-concluded that the CIA’s six proposed interrogation techmques
" subject to all of the conditions and safeguards descnbed herem, would oomply with the Detamee
- Treatment Act ‘and the War Cnmes Act. . _ : -

) ) s Pleaseletus knowxfwemaybeofﬁxrtherasmstance

L Steven G. Bradbury .
'-'Prmmpal Deputy Asmstant Attorney General
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