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Statutorily prohibiting certain spt".cific acts, the amendments allow our interpretation of Common 
Article 3 to focus on the matgiIJ.s of rel.atively less serious crinduct (i.e., conduct that falls short 
of a grave breach). Accordingly, we need not decide ihe outer limits of conduct permitted by 
certain provisions of Common Article 3, so long as we detennfu.e that the CIA's practices, 
limited as they a.re by statutory prohibitions and by the conditions and applied 
by the CIA, do not implicate the prohibitions of Common Article 3. For that interpretive task, 
the War Crimes Act addresses five specific terms of Common Article.3" by nain&-''tori:ure," 
«cruel "murder," "mutilation," and the "talcing ·Although the War 
Crimes Act does not by name mention ·the three ·remaining relevant terms-"Vi.olence to life and 
person,""''outrages upon personal dignity, in.particular, liumiliatmg and degrading treatment.," 
and the overarching requirement of "humane[]" treatment-the Act does address them in part by 
ideptifyi.Og and prohibiting four other "grave breaches" under Common Article 3. Three of these 
offenses-· performing bio)ogical experiments,.rape, f!.Ild assault or abuse, see 18 U.S.C. 
·§§ 244l(d)(l)(C), (G), (H)-involve reprehensible conduct that Common lµ:ticle 3 sur-ely 
prohibits. The.Act includes-another offense-intentionally-causing serious bodily 
may have ·been intended to address· the grave breach of ''willfully great suffering or 

.. serious.injury to body or health," specified in Artic;le 130. This"grave is riot directly 
·linked to Common Article 3 by either its text, its drafting history, or the ICRC Commentaries; 
· nevertheless. the "serious bodily injury" offense in the War ACt may substantially 
overlap With Common Article 3's prohibitions on "violence to life and person" and "outrages 
upon personal dignity." · 

··: . . 

.Congress· also stated in the MCAthat the "provisions of-[the War Crimes Act] 
fully satisfy.the obligation under Article 129 of the Third Geneva Convention forthe United . 
States"to provide penal sanctions for grave breaches.which lµ"e encompassed in 
common Article 3 in the context of an a.rri:ied conflict not of°an international character." MCA 

.. -This sUtt:utory suggests view of Congress that the terms'"murder," 
"mUtilation," "cnie' "tortllre," and the of hostages" in Commaµ Article 3 are 
p:roperly interpreted to be cotenninous with the identically ·named in. the War Crimes 
Act. Article .130 of the Thjrd Geneva-Convention ezj>ressly States that two of these offenses­

and murder (''willful killing" in Article 130}-aie grave breaches .. As explained below, 

.. 
. . 

. :,in'ternatiomi.I commentator8 and heiieve a third treatment-is 
. t0 the· grave breach in Article' 130." to criminalize only a subset 

· _'.:of $ose acts·would not be yntli States undf 12? . 
· .of GPW, and Congr:ess believed it "fully that obligation In the MCA 3 . In any .event, 

. ···: . 
· · rio. history indicates Congress believed the Crimes Act a gap in ¢c>verage 

. e.g., 9 U.RC. §§ 201.,zos. scope the on fhe Recognition.of Foreign Aibitral 
· · . . 18 µ.s.c. § 1093 (nnplementing and dclinirig ten.us of the Convention-on the Prevention and of the ·. 
· · ·. · .·. Crime of Genocide); 17-'lJ.S.C. § 116(a)(d,efining termS of the Converi.tion for.the P.rot_ectiOii·ofLiterary_and Artistic 

: Wm':ks); 18 U.S.C. § 2?39C (detiningtenns oftheJnn:mational Conventioiiforthe SuppressionoftheFmancing<>f 
Terrorism); U.S.C. §.894(c) ·. · 

. . ·. . . . .. 
. ' : 38 We .need not resolve the question of cOngress's the two other terins of Common . 

· · · ·. · · Article 3 defined iii the Act-"mutilation" aiid the -neither of which ·appealli . . 
. . . . : . exj>ressly 130-of.GPW. These offenses are not-iutplicated by the"proposed GIA in'terrogation m-ethods .. . . . . . . . . . . . . 

...... .· 
·.:-:- .. ,.. 
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·with respect to any ofits offenses that expressly address by name specific prohibitions in 
Co~on Artide 3. Combining Congress~sview in its implementing legislation with our own 
analysis of Common Article J's relevant terms, including the alignment of Congress's 
definitions With interpretations of international tribunals, we conclude below that Congress's 
view is correct ~d that it has in the War Crimes Act fully and correctly defined the terms at 

.issue, namely "torture" and "cruel trea~ent." 

3. 

Congress in the MCA also made clear, however, its view that the grave breaches defined 
in the ·War Crimes Act do not exhaust the obligations of the United States under Common 
Article 3. The Wai Crimes Act, as amended, states that "the definitions [in the War Crimes Act] 

. are intended only to define the gr:ave br~ches of Common Article 3 and not the {411 scope of the .. 
United States obiigations under that Article." ·18 U.S.C. § 244l(d)(5).· ·As to the rest, the Act 

. states that the President may "promulgate higher standards and administrative regulations for 
· .. violaticms of treaty obligations which are not grave breaches of the Geneva Conventions." 'MCA 
§ 6(a)(3)(A). . . . . . 

Our inquiry with respect to the residual meaning of Common Article 3 is therefor~ 
c0nfin~d to the three terms· not.expressly defined in the War Crimes Act-"vi9fonce to life or 
·person,'~ "outrages upon personal dignity," .and "humane" treatrrient-· to the ~xtent those terms 
have meaning be~ond what is covered by the four additional offenses under th.e War Crimes Act 

· .. described above. 9 The President, Members of Congress; and even Justices of the Supreme 
Court in Hamdan have recognized that these provisions are troµblingiy vague and that post hoc . 
int~reta~ons by ~ourts, international tribunals, or other state parties would be difficult to 

··.predict_ with an accepiable degree of certainty: See, e.g .• Address of the President, East Room, 
... WhiteHous~ (Sept. 6, 2006) ("The problem isthatthe8e [e.g.; 'outrages upon personal digriity, 
. in particular, h~liatmg and degrading freatmerit'] and other prqvisions of Common l,uti~le . 

Three are vagu~ and undefined, and -each could be interpreted in "different w~ys by. American.arid 
foreignjudges.~); 152'Cong. Rec. Sl0354-0~. $10412 (Sept. is. 2006) (Statement of Sen. · · 

: McCain) ("Obs~rv~ have commented that, though such '01,1trages (upon .. personal dignity]' are 
. : diffi~It to define precisely~ we·aJ,1 know.theµi when· we see them. However, neither I nor any 

. .Other i-espollSibie member of this body sho'uld ·want to prosecute and P<>tentially sentence to death.· 
~y individual for violating such a vague .st:andafd."); Hamdan, 126 S. Ct .. at 279~ ("Common. 
Article 3: obviously tol~rates a·great degree of flexibility in ·trying individuals captured during· 

· ·armed 09nflfot; its reqwrements ate general ones.''); id. at 2848 (Tho~s. J.,. dissenting) . · 
(characteriiing provisions ·in Common Article 3 as "vague"·and "nebuious"). · . . . . . . 

They were ~ot the first. tQ remark on this uneertainty. nor is tht:; ~n~i;tainty an _accident. 
_. .. · : · The ,Comme!ftaries eXplain that the Conventions'· .negotiators found it ~dmgerous to try:to go 

: . ; . . ...··into too much detail" and thus·~ought "flexible~· t~guagethat would keep up_with \lnforeseen. 
: . ·. · · . . ·_· :: .. " .circumstances. Pict~ ID ConJmei?ti:tries: at 39; see IV Commentaries. at 204-05 ('1b!eems 

. ,. ~ . . - . . . _. . 
·.·. 

. • . . !i9 As ~:ex:piain.below. Con~ ~riectly deflnect the content of ~in.µi~~ ·&tic~e. 3~s prohibitions on. · · 
. . . .crueltreatmeil.~ in the War Crimes Act's ''cruel and inhuman treatment". offense. See infra at part IV .B:Lb" · 

' .·,:::::)·. ·. . . : ~ .. . . . . . . . .. 

·. ·~ 

· c~. ·:.-.}~~gr~:~~~;~~t····· ·.: ... c ••• .... ,_T9I>-~-~~t~~------__,rf~liiJ»T_ . . l00.309 
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useless or even dangerous to attempt to make a list of "all the factors which make treatment 
'humane. "X se~ also 2A Final Record of Diplomatic Conferences of Geneva of 1949, at 248 . 
{"Mr. Maresca (Italy) thought that it gave greater force to a rule if he merely stated its · . 
fundamental principle without any comments; to enter into .too many" details could only limit its · 
scope."). · 

· The difficult task of applying these remaining terms is substantially assisted by two 
interpretive tools established .in United States practice as well as international law. The first of . 

· these turns to more developed. United States legal standards-similar to those set forth in 
Common Article 3-. to provide content to Common Articfo 3 • s otherwise general terms. This 
. approach is expressly recommended by Congress in ·the Military Gommissions Ac;;t, which 
. reaffirms the constitutional standards of treatment extended abroad and to. aliens by the Detainee 
Treatment Act. The MCA further pr9~ides that any yiolation ofthe constitutional standards in 
the Detainee Treatment Act in cpnnection with a Common Article 3 armed conflict constitutes a. 

~ Vio~~tion of Common Article 3. See MCA§ 6(a)(l). The MCA thus both. points us to pa,rticulat 
. .domestic law in applying common Article 3 and" leaves open the possibility-advanced by .many 

during the debate over the MCA-that compliance with the DTA .as well as the specific criminal 
·prohibitions in the War Crimes Aet would fully satisfy_ the obligations of the.United States·up.der 

. . Common Article 3. · 

. During the -legislative debate over the Military Co~issions Act, Secretary of State 
· Condole~ Rice expl~ned why the State Department believed that Conwess reasonably could . 

. ·declare that compliance with the DTA would satisfy United States obligations under Common 
. Article 3: · · · · 

In ~ case where the treaty's terms are inherently vague, it is· appropriate for a state 
to look to its own legal framewor.k, precedents,. concepts and nortiis in interpreting 

· these terms and carrying out its intemationalobligatfoas. . . . The proposed 
·. legislation would Str.e~en U.S. adher~nce to Common Article 3 of the Geneva 
·:·Conventions.~ecause it would-add i:neaningfu.l defihltion and clarifica#on to 

_. · -. vague terms il1the treati~s. · 

: . hi the depa,rtment's ~ew; there is n0t,"an_d s}l9itld· not .be, ~y inc0nsistenc}i viith 
. : .. resp~ _to the subStantiye _behavior that _is prohibited· in paragr~phs (a) and { c). of 

· · .. Sectjon _l of Common Article 3 and.the behaVior tha(is jirohib~¢ as "cruel, · · .-
irihu.~. or degradiflg trea.1pl~nt or. punj.shment, ~· ~·that phras"e is defined in the 
U.S. reservation to the: Convention Against Torture. thatsub~tive standard· 
was ·also utilized by Congress in the Detainee T~eatin~nt Act. -Thus it is· a · 

. .. ·: ... 
_reasonable, good (aith interpretation of Comm.on AJ:ticle-3 to state ... that the. 
· prohiQitio~ found in the D~nee Tr~tment Act of 2005 fully satjsfy the · . .. -·: :: 

· · - .- obligatio~ .of the-United States With respect to· the-standards .for:detent;ion and 
· . _. ·tre$ment ~lishect in thos~ paragraphs of Common ~cle 3. · · · · 

.. 
•. ..~ ....... 

· "--: __ ·.· .. -· -·. : ~ter fr~~ Secretaiy of State Condo!~ Ri,~e to the ,Ho~oiabie Johll W~ei. GJWrman of the.- · . · . ·. 
·_ · · . ·sen.at~Aririoo Servi~s·committ~(S~Pt- 14; 2006) ('1-Uce~Letter"). ·.Jn ellacting.the~CA, . · _ .. 

_ . . \ · Congress aid not specificatly dec~are that the satisfaction· of the DTA would satisf~(United States 
. ··:·'.·~~ ·.. . . . . . - . . .. 

(b)(1) .. ---_-·:'.-.-~-:· ... :: ____ .,·. ?8P &Ii- ptt8P8Nf .. 
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obligations under Common AJ::tide· 3, but Congress iook measures to leave open such an 
·interpretive decision. In particular, section 6(a)(3) of the MCA expressly delegates to the 
President the authority to adopt such a .. reasonable, good faith interpretation of Common 

·Article 3," and section 6(a)(l) provides that the prohibition under the DTA is directly :relevant in 
i~terpreting the ·scope of United States obligations under Common Article 3. 

·. It is striking that Congress expressly provided that every violation of the DTA 
"constitutes [a] violation(] of c0mmon Article 3 of the Geneva Conventions prohibited by Unit~d· 
State$ law." MCA§ 6(a)(l). ~pecially in the context of the legislative debate that accompanied 
the passage of the Military Commissions Act, this statement suggests a belief that the traditional . 
constitutional standards incorporated into the DTA very closely track the humanitarian standards 

' of Common Article3. If the fit were loose, it would be difficult to foreclose the possibility tlutt 
. · some violations of the DTA would· not also be violations of Common Article 3, unless Congress 

were of the view. that Corhrnon Article 3 is- in _all cases more protective than the domestic · 
· constitutional provisions applicaple tO our own citizens .. 

. :The manner in wltjch Congress reaffirmed the Pre8ident's authority to interpret the 
Geneva Conventions, outside of.grave breaches, is consistent with the suggestion that the · 
Detainee Treatment and·War Crimes Acts are substantially congruent with the r~uirements of 

· Common Article 3. The Military Commissions Act, after identifying both the grave breaches set 
out-in the War Crimes Act and transgressions ofthe DTA as violations of Common Article 3, 
·staies that the President."may "propmlgate higher standards and administrative regulations for 
violations of treaty obligations.which are not grave breaches of the Geneva Conventions.'' 
~CA.§ 6(a)(3)(A) (emphasis added). The provision does not mention.the DTA: While the 
pro~fon indicates that there are violations of_Commori.Article 3 that are not grave breaches· 
co:vered by the War Crim.es Act, .it als<? implies that the DTA may address those additional 
violations, See aiso 18 µ.s.c. § 244i(d)(5), a8 amended by MCA§~ {~ating that "the 
definitions [in the War Crimes Act] aie intended only to define the grave breach~ of Common 
Article 3 and not the full scope of the United States obligations under that Article .. ). 

·. . . . In ~pplying the DTA's-standard ·of humane tr~ent to Common Article 3, Congre8s . 
· ·. ·. ·:: ·w~·acting in aCcordance with a practice gtourtded in the te~ arid history of tJle Gene~. : . 

. · . · · ·:Conventions. The Conventions themselves recognize that, apart from "grave breaches," the staie 
· · . parties have some flexi~ility ~Q c6nSult their QWil legal traditions in implementing and 

. · · diScliarging. their" treaty obligations, . Al~ough parties are obligated tq prolul>it grav.e breaches, 
. with "penal- sanctions;~ see GPW M. 129 ifif· I-2, tlie Conventions req~ire parties ·.''to riik:e · 
measure5 necessary for the suppression ofother breaches of.the Conyention[s];" id if 3. The · 
Cofti.!nenkzrfes also suggest such mi approach when they eX:plain that Commgn Article 3 was 

·. drafted. wit4 refeten~ to the._then.:.exiSting domesti~. laws-of stat~ parties:.-. It. "merely .d~mands · 
. . .· respect f9r certain rules, which were already r~gnized.as esse}ltial iJi all civilized Countries; and. 

. . ·:. ;. emboqied iri tJ:i~ natio~· legislation· of the States in que.stio_n." · ?ictet, ill c_ommentari~, at 36. · 
. ·_ -Not only was the United .States ~ong .the Conventio~· le~ding drafters, but -it Was then (as it is 

.. . . . · · now) among the leading constituuonai democracies.of.the world.: It is therefore manifestly.-. 
. · '... _: ·appropriate ~or ~e-United·S~es to consid~Jts o~ ~iistitlitionat-ti:aditioris-:-those rules . . . 

· , ''embodied-in.the national l®sJat{on" of the tJnited.-States-in deteti:niQ.ing the meaning ofilie 

----:.·----.·-· · :(b)(1T--:---- -- - -- .-
·. ·. ·· .(b )(3) N~t$ecAct ;ffilP~Nl 
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gen~ standards· embodied in Common Article 3. The DT A ineorporated constitutional 
·standards ·fyom our Nation·~ legal tradition that predate the adoptjon of the Geneva Conv~ntions. 

. . . . 

· .Indeed, the United States previously h~s looked to its own law to clarify ambiguous 
treaty terms in similar treaties. A leading example is now embodied in the OT A itself. Faced . 
with an otherwise undefined-and diffieult-to-apply obligation to refrain from "cruel, inhuman,.or­
<;legra.ding treatment" in Article 16 of the CAT, Ute Senate turned to our Nation's constitutional · 
standards and:made clear in its advice-and consent thattlie obligation of the United _States under 

. this provision would be determined by reference to-the.Fifth. Eighth, and FQurteenth . . 
· An;iendments of the U.S. Constittition. See Executive Branch SummaryandAnalysis·ojthe CAT 
. at.15-16; S. Exee. Rep. 101-30, Co;,ventien.Against "Torture and Other Cruel, Inhuman or . 
Degrading Treatment or Punishment at 25-26 (Aug. 30, 1990); se.e also Santann v. 
·c;ommissioner, 313 F.2d4~I ... 463 (4th Cir. 1963)(looking to a more detailed definition· of a term 
in a domestic U.S. tax statute to interpret a comparatjvely general treat}r term). As with the 
-Geneva Conventions; this approach was.at least suggested by the treaty itself,° which requll:ed 
state parties to "undertake to prevent . .. cruel, 1nhuma.ri, or degrading treatment or puni~hmertt." 
:CAT Art. 16.(emphasis added); see Executive Branch Summaiy.andA'rudysi~ of the CAT, S. 
Treaty Doc. 100-20 at 15 (eX:plai,ning that this language.ts ''more limited" thaD: a "stringent. 
prohi~ition" and "embodies an undertaking .to take measures to prevent'·' violations within the 
rubric of existing <,i.omestic legal structpres).40 · · . . 

. ··The second interpretive tool applicable Iiei-e atteinpts to reconcile-the residuaJ 

-.. ·) 
iinprecision in· Common Article 3 with its application to tb:e novel conflict. ~mnst al Qaeda. 
"When treaty drafters purposely employ' ~ague and ill-de~ned language. such language can reflect 
a conscious d~ision to allow.state parties to eli:,tborate on the meaning· of those terms as they 

. . 
:. . . 

confront circumstance8 w;iforeseen at the time of the. treaty.' s dndting. 

. · .Like our first interpretive prlnciple. this approacli shares the support of Congress thrpugh 

.theftam.~or~ .established in ~e Military Commissions A.ct.·. In that Act,: Congress chose tq keep 
. · ' .the Geneva Conv~ons out.of the (?ourts. and recognized .that the·Exeeutrtte ·Branch~ . 

. discretion in interpreting Common Article 3 (outside.the grave breaches) to provide· good ~th 
. . -_ .... · applications ~~its vague teims to .evol~ c~ces. The exp~ei:t premise behind the Act.'s 
· · . . · · · compFehensive fuur,.ework for interpr~ ~ Geneva Conventions· is that·om Goveriimept 
· · · : · .. needed, and the conventions perin:itted, a ra8ge of discretion for adciressirig th~ ~eat ag~ the 

~ · · . Qnitecl' States pr_e~entecf by al' Qaed~ As we disrusire,d in the ~µt~ of the DTA, Congress . 
·:knew that· a· CIA interrogation progmm had to be-part of that diseretiol\ and thus a guiding . 

· .·Qbj~ve behind the.MCA's enactmen~ was that the GIA's pi;Ogram ~d "go fa~ in the 
~ of.Hamdtm. See supra at 43-44. This is not t9 s~y.that the MCA declares. ihat ~y collduct - . . - . .. . -

. ·· .. 
·:· . : ·. : • · • • ·40 As ·3 fo~ matta-, the United States" uildertook a~ to tJie ci.T, -~Qd StateS . 

1 • • • ••• • • ·.obligations, rather than ~_domestic Jaw~'-~ Qf ~the.ti'eaty. The United States made cl~, . 
: .. . :: .- . . : h.Ollever. that it undelStqod the ~1ntional lradi~ of~ umted Stahls to-be-more - adequate.~ satisfy the 

· · . ·. ~crud, inhuuian.or Cfegr3dmg treatment or puoislimepf" staDdard reQujred by tru; lreafy, ancf th~ore, it undertook · 
the resetYation out of an abunciance of cauti0n 8nd not1Jec:auSe it believed that United States law would fiill shoit of 
1he obligation$~ ArliCle:l6, properly 1inderstood. s; ~ RCp. lC)l :.j(), ConVention4g~ Torture.and Other 
Crue~ l~ari-or Degrt¢ing:~e~t or funishment at ~~f-26 (Aug.. 30; 1~90)._· ·: ·. . . · . · . 

. . 

.. 
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· ··falling und~r·the auspices of a CIA intertogatjon program must be consistent with. Common 
A.rticl~ 3 .. To the eontfa.ry, Congi-ess recognized that Common Article 3 establishes some clear 
limits on such a program __ Nevertheless, the result"oflingering imprecision in Common 
Articl~ 3's terms should not be institutional paralysis; but rather discretion for the-Executive 

·Branch in developi_ng an.effective.CIA program withinthos.e clear limits. 

Cp~on Article 3 certairuy plates clear limits on how a state party may address such 
challenges and absolutely bars certain conduct offensive 10 "all civilized nations." Pictet, ID 

· C<;mm~ntaries, at 39. For insbµice, the provision prohibits "murder ofa)l kinds," "'mutilation," 
~d ''the taking of'hosiages"-tenns that are susceptible to precise definition and that "are.an,d 
shall remajn prohibited at any time and in any place whatsoever." When it comes, "h9wever, to . 

. ·Comihon Article 3's more general prohibitions upon "violence to .life or petsan" and "outrages 
, upon personal dignity," it ·may become neeessary for states to define the meailing of those 
prohiQttions, not in the abstract, btit in their.application to the·specific circumstances that arise.· . . . . . . . . 

Indeed, the ICRC Coin'IT}entdrtes th~mselves contemplate that ."what ·constitutes humane 
treatnient?' would require a sensitive balancing of both ~rity and humanitarian concerns. 
Depending o_n -the ~ircumstanc;:es and. the purposes seived, detainees may well be "the ·object of 
st:tjct measures since the dictates o:(humanity, aiid measures of.security or repression, even when 
they are severe,.are not necessarily inoonipatible .... Id at 205 (emphasis added). Thu:s, Common 
Article 3 recognizes.that state.parties may· act to'define the meaning of humane treatment; and its 
related.prohibitions, in light of the specific security challenges at issue. · 

. ·. · ... The·.confli~ witli al Qae4~ reflects precisely" ~uch a.novel cir.cum~tance: The appJicatioil 
. of Co~~ Article 3 to a wm: ~st intemational terrorists targeting. civilians was DQt o~e 
contemplated by the drafters and ~egotiators of the Geneva Co11ventio~ .. M. Common Article 3 
was-drattCd·in 1949. thefocus was on wars.be~n uniformed annies, a.swell as on the . . 
atrocities. that had b.een·committ~ during World War Il.' A common feature of the conflicts that 
served as the historical bac~drop for the Gen¢v.a Conve~ons w~s the objective of ~e parties to 
en.gage fPe.other~s.military forces. Af. the ICRC described the ~ttet; "Speaking.gC!Denilly, it 

.. must be t~gnized that the eonfliCts ref~ ·to in.Article. 3 are armed eonfli~ with arnied· 
forces on either side. ·engaged ~ hostflities-confli~ in short, .which are in many i"espectS 

. ·. ·~imilar tO .an int~tional war. ·but take place Within .the oonfuies of a single country.,, . "?.ictei:, m 
. Commentaries. at 37 .(emp.~ in.original).4.1 · .. · · · · · · 
. . . . . 

· " .·. . . · Al Qae4a in·i~ war 8gain$1:.the Thuted.Siates mid_its.&lliC$'iS not orgai;aiz.ed into 
. . battalions, ~der "responsible oomniand, or dressed in Wnron:ns. ~thougp we need not decide 

whether these hallmarks ofunlaw.ful com~atancy set al Qaeda into a.class by itself ~t is · 
· undOubtedly· novei from the Standpomi of the ~eva Conventio~ is that-~ Qaeda~s primary· 

. . .. ' . 

. . ··- . -O.~~~~Court-tlle~·s~9n~Coimnon~e3dicr~ 
.apply to the conflict against .al·Qac;da, there.~ be ·little doubt tJiai the paradigmatic case for the itraftm of Common. 
/u:ti91e 3 was an internal dViI war. 2B Fmal Record of die Diplomatic Cotiference of(Tenewi of 1949. at Ill; see 

; · . •·. · · . sJ:so ~ m Commentariq, at 29. A~ intetpretatlon. of COmmon Article~ muSt.retlect that'Coriunon · 
. ·. · · · . · . -~~e 3. ~ta niin~ is~ :from its hiitori~ moorin_gs wlienap~ed to the~ c:ontext of annt.ci . · 

. _,)··~.: .. co~~mthal~ . . ·. . . . .. · . .· .. · _. ·. · · . 

. ,• ·._,....,... . . 
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means -o_f warfare is not to vanquish other unifon:µed armies but rather to kill innocent civilians. 
In this way, al Qaeda does not resemble the insurgent forc~s of the domestic rebellions to which 
.the drafters and negotiators of Common Article 3 intended to apply long-standing principles of 
the law of war.developed for national armies. Early explanations of the persons protected from 
a~on by a state party under Common Article 3 referred to the "party in revolt against the de 

.Jure Government." 2B Final Reeord of the Diplomatic Conference of Geneva of 1949, at 121 . . 

. {emphasis added); ·see also Pictet, III Commentaries, at 29 (explaining that the historical impetus 
· of Common Article 3 was bloody "civil wars or ~ial Of. revolutionary disturbances" in which 
-the Red Cross had trouble interve.ning because they were entirety· within the territory of a 
sovereign ~ate); id_. ·at 32 (discussing the-paradigm model of"patriots struggling for the 

· ·.independence and dignity of their country"). AI Qaeda;s_general means of engagement, on the 
other hand, is- to C!;Void direct hostilities against the military forces of the United States and 
instead to commit acts of terrorism against civiliC!;Il targets. 

• • • • • 'If 

. Further supporting a cautious approach.in applying Common Article 3 in the present 
novel context, the negotiators and signatories of Common Artiele 3 were not under the 
impression that Common" Article 3 was breaking new ·tirowid regarding the substantive rules that 
govern ~tate parties: apart from applying those ·rules to a new category of persons. 42 They sought · 
to fomialize «principles [that hadj developed as the result of centuries of warfare and had already 
become customary law at the time of the-adoption of the Geneva Conventions because they 
. refle~t the most universally recognised humanitarian priri,dples." Prosecutor v. D~lalic, Case 
No: IT-96-2J-A, (ICTY Appellate Chamber 2001); see also Pictet, III CommerJtaries, at 36 

.. ·.(explaining that~Common Article 3 establishes.rules •\Vhich·were-a/ready te-cognized ~essential 

. · .... _). ·in atl civilized countries")"( emphasis added): Of course, the ·application of Common Article 3's· 
general standards to a ronflict with terrorists who are focused on the destruction of civilian 
targets~ ~type of conflict not clearly ~ticipat_ed by the Co~vention.s' drafters, would not nierely 
.utiliZe the ~omatic principles that had "developed as the result of centuries of warfare.,, Thus, 
we -muS:f be cauti9us before we oo.D.strue these precepts to bfod a s.tate•s hands in addressing such 

. ·., 

·. · a threat to its-civilians. · 

. . That a treaty should not be lightly c0~sµued to take away·stich_a tundamen~ ~vereign 
. ·re8ponsibility-to pro~ect its homeland, civilians, and alli<?s from cata.Strophic ~~k-is an 
inteip~etive principle recognized in ~ternatfonal law. ·See Op~nhiim 's Intemation4/ Law 

· .. ·._'§ 633, at 1276 (9th ed. 1992) (expl~g-that the.in dubio rhiti,u8 canon provides that f!eatles· 
. ·should Iiot· be COI?-strued· to limit ~ sqvereign ·right of stat~ fu the· absence of~ ~ress 

·· · · · .·: · - agteefllent); cf Merrion v,. JiccirillilApache. Trf~e. 4~5 U.S. 130, 148 (1982)(~sovereign power" 
· Cann.ot be relinquished "unless surrendered iJI unmistakable terms,,). 43 The right to prot~ its 

. 42 As .exPJained above,· the funovatiQn of Common· Article 3 ~not to impo~ wholly navel sta:mlaros on 
·states, -but to ~piy tJie J.aW of war to ciVil wars that~ sbared the cbamcteristi~ of interliational amied . · · 

: Coliflicts, while Jacking a state party-0n the oppoSing side that cou14 be a participant in a folly reCiProcal treaiy · . 
. · 'airaiigetneilt. &e.Pfotet. ill Commentaries~ at 37, Alth0ugb. the~ were innOvating by binding_ st.ates to law of· 
.. War~ absent an assuranee that the.enemy would do the ~they believed that the general baseline . 
. . standards-~ would apply under CoDlm<>!l Arti_~e ~ were. unconb;oVersial ~~ ~ ~blisl_led~ . . . 

. . ·- .. . . . .. . . "" . . . . . 

. ··: . . . - : . 43 The ~01rof in dubi~ '!ZiiiuS_ {literally, "w~en·in doubt b~ calni") bas.been awlied by Iiwnerous .. 
. ~ _) · . · · · iritematioruil ln.bunals to conStrue amb~guC?u5 treaty tejms against the relinquishment of fundamental. sov~ign 

.'· ''·::~.,r 5y(1~).- -,:-- ---:~-- -_:_: __ : ____ -- :_: ____ ·_ ------~gp-~~wj . . r~~~N.f.: -. 

.. . (b ){3} NatSecAct · · . · t 3 0 31-4 
·. 58 



{ti)c1r----------------·------------
<b ><3> NatSecAct ------ -----;;;.p-0n-cn-U...J hilia:r::~ ·liillr 

··~-----11~~~~~~~.....__Jr~ ... elk:• 

citizens from foreign a~k is art essential attribute of a state•s sovereignty. Advisory Opinion on 
the Legality of the· Threat or Use ofNuclear Weapons, 1996 I.C.J. 226, 266. To be sure, the 
states negotiating Common Artie!~ 3 clearly understood that ttiey were diSabling themselves 
from undertaking certain measures to defend their governments against in,surgents seeking to 
6V:erthrow those· goveniments, wh1c~ i~arguably is an important part.of sovereignty.· We would, 
however, expect ~larity,_ in· the teJq or at least in the Conventions' negotiating history, before we . 
would interpret the treaty provision to prohibit the United States froin taking actions deemed 
_critical to ~e sovereigii function of protecting i~s citizen.s from catastrophic forei~ terrorist 
:8.ttack. C~ciaJheie.ls that the CIA'~ pr-ogr8m is determined.to be n~sary to obtain criti~ 
intelligence to ward off catastrophic fo~eign terrori.st attacks, and ~t it is carefully .designed to . 
be safe and to impose ho more discomfort than is nece~sary to achieve that crucial objective, 

:fundamental to state soyereignty. Just as the "Corrstitution [of the United States] is not a suicide 
.. pact,'' Kennedy v. Mendoia-Martinez, 374 U.S. 144, 159 (196.3)~ so also the vague and general 

· -· tef.ms .of Coinmon Article· 3 should riot be lightly interpreted to deprive.the United States of the 
· means to protect its citiZens froin terrorist attack. · · .. · 

. . 

· .. ) 

·This insight informs passages in the ICRC Commentariesiha.t some have cited to suggest· 
#tat the provisions of Common Article 3-to $.e ~ent they are riot precise and sp~ific--.-should 
·b~ read to restrict state ·party diseretion whenever possible. ·The Commentaries ·indeed recognize· 
that, in some re8pects, adopting more ·detailed prohibitio~ in Common Article 3 :wou{d have 
been undesirabie.beCa.use the drafters of the-Conventions could not.anticipatethe µieasures that 
men of ill will woul4 develop to avoid the.terms ofa more pretj.se Common Art~cle 3: .­
·~~ever great the care ~dertaken in dra,wing up a list of all the various. fo~ of ipfliction. it 
would never be possible·to cateh up with the imagination off4ture rorturers who wished to_ 
satisfy their bestial instincts; and the more specific and cQmplete a list tries to be, the more 
:restrictive it becomes~_!' Plctet; ·m Co_'tnmeTttarles, at 39 .. It is nQ doubt true $erefure that. 
Common Article 3 '·s general:prohibitions do establish prin,ciples ~t preclude a range of. 
conduct, and. that they sho1l;ld not b~ subje~ to a techriica:i relj.ding that parses among condu~. 

... .. 

. ,_ 

· . To the contrary. ~e principles in Common· Article 3 .. are generally word~.-~ .a way that is _ 
· "flexible, and-at the same time precise," id, arid they call upqn state parties to evaluate proposed · 

. . eonduct in a good faith ~er, in a,n effort to. make compa~ble both ccme di~es. ~f·hUlllanity~· 
. ·. :towards co~~atants aµd ihe. ~m:ea.sures Qf Se<?urify and repression" ~pproptjate to '.defending 

·one's· people from inb.um,ari.e attacks in 'the arme~feonflict at issue. _id. at 205: We,. therefore, 
. undertake such an inquiiy below. . . - . : 

. ~ . . - . ' 

B. ·. 

. ·. These int~retive. tQols inform our analysis ~f.the'tliree i:eJevant terms und~ Common 
· ~ci~·3:' p~h ·l(a)'s prolµ.bif:ion on ''viol~~ce to lif~ and pei:so~ fu p~cul~ ·mur~er o( all 
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kinds, mutilation, ~el treatment and torture"; paragraph l(c)'s.probibition on "'outrages \lpon 
/ personal dignity, ia parti~lar, humiliating and degrading treatment~'; and Common-Article-3's 

overarching requirement that oovered persons "be treated humanely.,,. Although it is first in the 
syntax of ~ommon Article 3' we adcjress the general humane treatment requirement last, as the 
question beco~es the extent of any residual obligations imposed by this requirement that are not 

· addressed by.the four specific examples of inhumane treatment prohibited in paragraphs l(a)-(d). . . .• . . . 

I. 

· . Against thos~ perso~ protected by Common Artie!~ 3, the United States is obligated not 
to undertake "violence to life and person, in particular murder of all kinds, cruel treatment and. 
·torture.'~· GPW Art.1J l(a). · P~agraph l(a) raises tWo relevant questions: Will the CIA · · 
program's u~e of the six_ proposed techniques in~t Common Article 3's general requirement to 
avojd "violence to life and person," and will their use involve eitherof~e potentially relevant 

· e~ples of"viole~ce to life and person" denoted inp-ara.graph I(a}.-torture and cruel 
treatment? · · · · · · 

a. 

. · .Th~ proposed techniques· do not implicate Common Article 3 • s general prohibition on 
_. ·"vfolence to life and person." ·Dictionaries ·de:fin:e ihe term ·~iolence" as "the ~xertion of 

:Physical force so ~ to injlJre or abuse."·· Webster~ Third Jrit 'l Diatio11{11')' at 2554. The · · 

) . -surrounding ~ an:d structure of paragraph I (a) make clear that "violence to life and _person·~ 
does-not encompa8s every use of force Or evecy physical.injury. Instead, Common Article 3 
provides. specific examples of severe conduct cOYefed by that term-murder. mutilation, torture, 

.• 

and Cru~l tr~ent. As indicated by the words -"in particular," tlµs list is nat ~~ve. 
NevertheJess, these.siirrounding terms strongly suggesttliat paragraph l(a) is directed ~-only· 
serious acts of physical violence. Cf. Dole v._ United stef#/workers of Am.~ 494 U.S. "26, 36 (1999) 

. . . ("!he traditio~al·canon ofcpnsiructi~ n<)scitur ti sqciis, di~ that words -grouped in a list 
·.. . · _. · · ·. · Should b~ given related meaning."). · . . . . . 

. ." ·· . · . _. · ·. : This reading is supported by the JCRC Comin~es. ~hlch explahi that the ~obibitions 
:.• : .. in paragraph l(a) ~concern.acts which world public.opio!.on finds paiticul~y revolth?g-acts" . 

. whic~·wei"e.committed frequently during the Seeond World War.." Pictet; PI.Commentaries,.. 
. . . . ' . . at 39. International tribunals and ott>,er bodi~S similarly have foCuSed Dll seriou~ ~d intentiQrial 
· · : ·. · · • . · insumces of physi~ force." At the same time; -these bridies have had difticufty id~~g any· 
·:: . . . - ~idua1_content to the tenn "violence to life and j>enJon,. beyond the· four spec?ific.examples ·or 

\ 

· ·prohibited violence that Common Article 3 ·enumei-aieS: '.fhe ICC's ElCments of Crimes does" l}.Ot 

: .. ·®fine "violence to life or person" -as an qffense . .sepai:atC from ihe four_ specifi~ ·examples. The 
. · · ·rtTY similarly has sµgge8ted that the. term may. not .hi.ve diSCemable ·_content ap~ from itS fuur _, 

. ·: ·. ·.· · . ::_. ~pecifie<f"~m.pOnents .. The tiibunat 1¢tially l1~ld &it "vielence. to life· or pers9n'~ is "tletined by. . 
: : · · · . · ·the·acciimUJ.ation en the elements .of the :speeific o~· of 'murd~" mutil~ioii, cruel treatment, 

. -.:-:_ . . .. . · .. · .an~ torture, '1' and 4eclfued to. define -other siiffi~elit"conditions fur the o$iise . .- Prosecutor v. . 
,·:- ·. · · · · -·, -B~c. ~-9>:-14-T~ 11~2.(Trial C~ber).··1n-.~~~-the.tnounal·i>~·afinerpointonthe 

.·. . . ·.matter; at-1~ for.purpose$ of in:iposing Crliniaal.~~ctio~·th~ ~ c:io-µtd·not identify a 
- -_. . . . ·: r~dual content to the tenn "viol~ce to life anci_ p~Csn'? and diSmissed cbar-ges that-the. . .. .· . . . . . . .. . . . . . 

::·. /.· l~~!r~-~~~~;~---------·--~--------::--!8~-~--~ rA~tW, 
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defendant had eng~¢ in "yiolence to life or person" that ~i~ not constitute tprture, cruel 
treatinent,.murder, or mutilation. See Prosecutor V. Vasiljevic, Trial Chamber, ii, 194-205 
(2003).· Even.when prosecutors attempted to proffer elements of the "violence to life and 
person" violation as a freestanding-offense, they argued that the offense required the imposition · 

. of"serious physi~ pain -or suffering," :which would make it duplicative of the prohibition on 
"ciuei"tr.eaunent.,, Id. · 

· .. We concl1:1de that the proposed CIA techniques are ronsistent with Common At:ticle 3 's 
. prohibition on "violence to life and person." Al> we explained.above; Congress strictly 
prohibited several serious fonns of violence to life and person, and. the techniques do not involve 
~y of these. The ICRC Commentaries have suggested that "performing·bioiogic3.l. experiments"· 

. .would be a type of"vi.olence to life and person,.'. that, although not exjllicitly listed~ an 
: example, is also prohibited by paragraph l(a). See, e.g., Pictet,.ni Commentar~es; at 39: The 
· CIA techniques do not involve biologi~ experiments, and indeed the War Crimes Act · 
absolutely prohibits.them.· See -is U.S.C. §.2441(d)(l)(C). -~ther or not those grave breach 
-offenses exhaust the scqpe of"violer:ice-to life and person" prohibited by Common Article 3, we 
are confident that-''violence to life and person" refers to acts_ of violence serious enough to be 
considered-co"mparable to the four examples listed in Common Article 3-· murder,. mutilation, 

.··torture, and cruel treatment.· Tlie CIA.techniques do not involve the appileation of-phyl!ical force 
.. rising to this.staii.dard. While.the CIAdoes on occasion employ limited physical contact; the -
:':~slaps,, ·an.d ."hoids~' that cqmpdse the CIA' s proposed .corrective t~hniques are carefully limited 
ill frequency and ~tensity an~ subject ~o important safeguards to avoid the_ imposition ~f . · 
significant paia They are designed to gain the attention of the.detainee; they do not constitute 

) the type.-0f serious physical ~force that.is implicated by paragraph l(a}. · 

b . . 

. ··The· CIA in~eirogati<?n practices also do not invplve·any·~f the four more specific forms 
of"vfolence to life or person" expressly prohi~ited by paragraph l(a).· They. obViously dq not 
invol".'e murder or mutilation. Nor," as we have explainec( do they involye tort!lre .. See .Section · 
2340_ Opiiz;on and S!Jpra at 14.44 · · · · · · . ·-. · . . · · ·: .· . · · 

. " - . . . . . 

. . . , . , : . · _+. In flus opinion: and the lkctio11: 2340 Op~to,i, .we~ C?nclude4 -~ ~ eahanced~ .. gation 
·. .· ~ques in question would .not vio~e·the fedeml.prohibiti.on .on·torture in 18 U.S.C. § 2)40-2~40A or the · 

:·' · · · . profu1>itionontorturemth-e War Crimes Act, see 18 U.S.C..§ 244l(d)(l)(A). Bothofthose~enses~.as·an. 
· element the iDlposition'.of severe physical ot mental pain or 9Jfferin& which is ro~t with intei;llationat jJraCtice 

· ·~reflected .iii An,icle l ·of~e Conveiition Against TortUre and "the .. ICC's defullti~n of ~inm~ .Aitic~e 3 's · 
. . . prolnl.>ition Qll torture. $et; Dfumann, £.leinents of Ct:imes at 401 (~"tJie element Of i~~ .. severe-physical 

. . . . ~r meotal pain or suffering" for.rortuie under Comm.on Article 3). The War Crimes.fu:t aµd $e fedeial prolu.oition 
·. : . .- .... on-toriure~"defuie"severe.m~pain~rsufferlrig,"_and-tbismoresj>ecifie<~o~doesnot~·µtthe . 

.. text of the CAT or in the Raine Statute: Instead, tbe 50urce-·of fhis definition is an.undel"Standing of the United 
.. ::·.! Sfateito its~atiifoation·of-tlie <:;AT. ~-136 COng,~. 36,198 (19?{>): ·Tortnie.iS notfurthec.d~edbiComnion. 

· .. · ··.: Amcle 3;and. the l)nited S~es.did not et,ltef.an undemianaing to· that~~ Thai the more detailed· · 
-". · · _: .: expianation of"severe.-ip.emal-~or'suffering" is c::ast-as·~ "u?d:eIStandiIJi'·ofthe l'!idC?~:t a~oo d~tion of 

· · _ - · · · tortun;, ·:rather than as a reservatiOD, reflects. ~e poSi~on of the Uaj.~ States that (his m~ d~ed definition· of _ 
, . . . · .. ' _ tortuieis ·consiStent With intetnationalprac:tice. as rettected.-~·Aiticle l ·Ofthe CAT. and need ~othave been ~ered 

... ~) : . .:: ~.a reServatioll:· .A.~guste_ ~:~Ri~~e,.395 F.3d 12~, _143 n.~o· (3d .Cit. 200S)~see·also: Vi~ Co_nvenn~ o~ :the ~w _ 

.~{5)(1fm .--- . ·:·· m ·. ::·---~--- T~8B .. ~ ~·~PSNT.. . . . . . 
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. The remaining specifically prohibited form· of"violence to life or person" in Common 
Article 3 is _"cruel treatment." Dictionaries define "cruel" primarily by reference to conduct that 

_ imposes pain wantonly, that is, for the sake of imposing pain. Webster's Third Int. 'I Dictionary 
at 546 ("disposed to inflict.pain, especially in a wanton, insensate, or vi.ndictive manner"). If the 

. purpose behind treatment described a.S "cruel" is put a5ide, common usage would at least require 
_the treatment to be "severe" or ·~extremely painful"· Id Of cdurse, we are not called upon here . 

. to ev~uate--¢.e term "cruel treatment" standing alone. Ill Common Article 3, the prohibition qn . 
"cruel treatment" js placed between bans on extremely severe and depraved acts of violence--: . 
murder, mutilation; an.d-to~re .. the serious nature of this lis~ underscores that these terms, . 

. : including cruel treatment, share a common bond in referring to conduct that is partirulatly _ . 
. aggravated and deprav~d. Se~ S.D. Warren Co. v .. Maine lJd, of Envir:onmental Protection, 126 
. . S. Ct. °1843. i g49:. 50 {2006) (the noscitur a sociis canon "is no help absent some sort of· . 

. gathering with a common .feature to extrapolate"). In addition, Common Article 3 lists "cruel . 
treatinent" as a form of"violence :to life and person," suggesting that the term involves some. 

__ element of physical force. · · 
. . . 

International tribun3:Is ~nd other bodies have addr~sed Conµnon Article 3 's prohibition 
. on "cruel treatffient" at length. For purposes of the Rome Statute eStab~ishing the International 
Criminal Court, the.UN. preparatory commissicm defined "crue• treatment'' u,ider Common 
Miele 3_to require "severe physical or mental pain·qr suffering." Dorinann; Elements of Crimes 
.at.397~ The committee explained that it viewed· "cruel treatment" as indistinguishable from.the 
. ''inhuman treatment'~ that constitiites a grave brea,ch of the Geneva Conventions. See id at 398; 
"see a~o GPW. Art. 130 (listing "torture·or inhum,an treatment" as a grave breach. of the. Geneva · . 

. ) . · ·Conventions). This. view apparently. also was embrac00 ·by Congress when it established the 
offense of"cruel and inhuman treatment" in the War Crimes Act as part ofits effort to 
Cril,ninalize the.graye breaches of Common Article 3. Se~ ~8 U.S.C. § 244I(d)(l)(B); :see also · 

_ MCA §· 6(a)(2)~ Construing "cruel trea~ent" to b_e cotermino-qs wiih the grave breach of 
· "inhuman· ti:eatinent'~ further underscores the se¥erity ·of the conduct prohibited. by paragraph 

.· .i(a). . · · . . . . ·. · : . . · > · · ·. · 

. . . . . ·. • Ali~ng common Article 3, s prohibition on "cruel treatment" with the grave br.eacli of ; 
_.·."fuhu~a,n treatriietit''.als~ demonstrates itS.:dose linkage to "torture~" :See·GPW.A.rt. 130 (statmg 
. ··)hat"''to~e or inhwium tretitment~ incfodi~g biologiCal experiments/".:is a grave t;Jreach·oflhe· 

.. "Co.qventions) (enipha8is·added). This relationsbi.p was cnicial for"t,he ICTY in-defining.the 
·-~Iements of ~'cruel treatme~t" .1.tnder Cominon Article 3. ·. The trlbunal exj;>lained th~t cruel . . 

. . . ·treatment "is• equivalent~ the offense of inh~an tre8.tm.ent. iil the tt~eWork of the grave ... 
breaches provision of the .Geneva ·Conventions'' and ·that both t~ perform the task -of barring· 

. • • • • f • 

-~~eatment tha~ doe~ not meet ~e·purposive requireinC?nt for the qffen~e-of t9rture in common. 
· .'··article):" Prosecutor v. Delalic,- Case No. I.T-96:21-1\ 1542 (Trial Chamber I. 1998). Th~ ·. 

_. ... : -~ernatfonal Criminal Coilrt Stopped~-achieving this.end,· d~fining the offe~se of"cruel ... · .. :_. 
. . . . . . . . . . . . . . . .· . . . . ~ . . 

· · :~n:reanes Art. 2.1.(d) (a ·reservation "pmjJo.rtS to exclqde or 10 m.ooif,..the_legat ~. «?f ~ p~ons ~~~ · ." . 
. . ~ . . . ._treacy iil.thek application.to-that State"). ~ere is no reason to ~tthatlong-standfug position here; :with regard 

. . · _. _ . ."' · : :. to to-. Common /uti~le 3 ~no .greater obligati~n on.the United:States than does the CAT, and~-::. . 
. . . . condlict eo~en~ With the two fedenil statntory,Prolnoitio~ on tomire also _satis(ies Coiimion Article 3's · -=·.: . ., · 

·· .. : ... ~) . : ·. ·_prolul>ition 00: to~~ ~~·~~icts-~o~,of ~~~ti~-~~~ -·· _... · · .·~ (.: . . 

. ' :~~- . i~lm ~ai~c~~n n n n ''ieP ~~ . ~IWIUQ I .. . Lfr3J18 
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· treatment" under Common Article 3 identically to that. of torture, except removing the 
requirement that "severe physical or mental pain or suffe1;ing" be impos~ for the purpose of 

.. "obtaining information or a. confession, punishment, intimidation or coerciOn or for any reason 
bas~ on discrimination of any kind." Dormann, Elements of Crimes, at 3 97. 401. the ICTY 

· _went further, suggesting that µiete may be another difference .from.torture-.-that cruel treatment 
· is directea at "treatment which d~liberately causes serious. mental or physical suffyring that falls 
short. of the severe mental or physical suffering required for the offerice of torture.,, Delalic, · 
ir 542. . 

In the War Crimes Act7 Co~gress, like.the ICTY, adopted a somewhat broader definition 
of "cruel treatment," prohibiting the relevant conduct no matter the purpose and defining a· le:vt?l 
of"serious physical or mental pain or suffering" that is less extreme than the "severe physical or 

·. m~ntal pain or suffering" ·required for torture. ·In this way, Congress's approach to .prohibiting 
· the "cruel treatment'~ barred by Common Article 3 is consistent with the broader of the 
: interpretations appliec{ by internat~onal _tribiinals. 45 Congress, howev~r, provided a specific 

definition of both "serious physiCal pain or sufferi.ng1' and "serious mental pain or suffering." 
The IC'.fY found it impossible to·define further "serious physjCal or mental pltjn or· suffering" in 
advance and instead adopted a case-by-case approach for evaluating whether the pain or · 

. suffering imposed by past conduct was sUfficiently serious to satisfy the elements. of "cruel 
treatment." Delalic, ~ 533. ·This approach, however, was t_ailored to the ICTY's task of applying 

. Common A-£ticle 3 to_ wholly past oonduct. Congress in amending_ the War Crimes Act, by 
-con~ was seeking to provide clear rules foi:- the· conduet of t;U.ture operations. to_ngress'·s 
.more detailed definition of ~·senotis physical pain or suffering" and "seri9us mental pain Qr 
-~ufferlng" cannot be said to contradict ~e requirements ofConimon Article 3 . 

We conclude,. with. Congress, that the "cruel treatment" term in Common Article 3 is 
.;Sa~Sfi~d by·compliance with tlie War Crimes Act. Aswe have explained abQve, the CIA . 

· : techniques ;:µ-e consistent with Congress's prohibition ·on "cruel and inhuman treatment'~ in the 
: Witr Criines Act. see supra at 14.;24~ and thus do not violate Common Article 3's prohibition on 

~·crueltreaixnerit." . · 

. 2.·. 

· · · . J;>~ph- .I(c) QfCo~~n Article 3 prohibits ·~outrages ui)on_pers()_~al·dignify;in 
· partieular; ·humiJiating and degrading treatment." Of th~ tcimS In £omn;ion Article 3 with 

. ··. :uneertain."m~g, ihe imprt#sion· inhereri.t_jn_ pMagi"aph ~( c) WaS the cause of greatest concern 
. among leaders of.the Executive.and Legisla(iv-e Branches.· See.siipra·at 53.:.54 (citing statements 

. . · by the President_"arid Senator McCain). · 

·. ·: •. 45 The ICIY deftneS "onieI.~~ .. as.cctreaim~ that~ seri~ .menful Pam or suirenng or 
. . : :c0ijstitutes a serirµU attack on human ·dignity.!' Delalic, iit 1544 (emp~ added):-.~ tn"bunal never bas· 

·· · · · : ··.expl~ its ~re to a."serious attack 0n human digpity ... : Comm0n ~cle·3 has an exp~ p.nnision· · 
. ··: actdieSsing te.rt,in types of affronts to personal digney-in its proln'bition of"outrage$- upon pet$0nal ~ •. in 

:; ' · · :. · .-· ·particular, mirillliating and degrading treatm~". GPW.Art.· 3 1 l(c). The strilcture of the Qene\'.<l Co~ons . 
· . : · · · suggesh; that attacks on persoiial digtiity shOUld.be aDaJ.yzeci under p3iagrapli·1 (c}, the req~ments of wliiCh we 

.· <.)·· .·:._" __ . ~~yzebefow .. · · · · · 

If~Jf~~,~~~~- n n Milli~ (111@t'•I .. · l 0 lJ 319 .•. 
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..... 
_ ;D.espite the general nature.of its language, there are several indications that 

· par'!-graph l(c) was intended to ref~r to particularly serious conduer. The term "humiliating and · 
degrading treatment" does. not stand alone. Instead, -the term is a specific type or subset of the 

. somewhat clearer prohibition on "outrages upon per5onal dignity." This structure disti1lgt1ishes -
: Coinmon Article 3· from other international treaties "that indu~e freestanding prohibitions on 
_ '~degradjng treatment," untethered to any requir.ement. that such treatment constitute fill "outrage 

-- . upon personal dignity." Compare CAT Art. 16. (prohibiting "cruel, inhuman or degrading 
· treatment or punishment which does riot amount to torture") with Europ~ Convention on · 
. ·fiuman Rights Article 3 (''No one shall be subjected to torture or io inhuman or degrading 

treatment or punishment."). Thus, paragraph l(c) does not bar '~humiliating an:d degrading 
treatnient'_' in ihe abstract; instead, It prohibits ~'humiliating and degra~ing tr~ment" that rises to 
the level of an "outz:age upon personal dignity.'' This interpretation has· been broadly a.ccepted by 
inte~national tribunals and <10minittees, as it has been adopt~d both by the ICC Preparatory 

_- :Committee ·and the ICTY . .See Dorrriann,Elements of Crimes, at 314 (statjng, as an element-Of 
·)he ICC offen~e corresponding to paragraph l(c) of-Common Articie 3, that .. the severity of the 

· : humiliation; degradation or other violatipn was·of such degree ·as to·be generally recognized as 
:·an· outrage upon personal dignity"); Prosecutor v. Aleksovski, Case-No. IT-95-14/1 at~ ~6 (Trial 
.Chamber I 1999) (reqlliring that the conduct rise to the· level of an outrage upon personal 
::di~ity). . . . . . 

The term ·"outrage" implies a relatively flagrant or heinous form of ill-treatment. . 
Dlcti~naries define."outrage" as "describ[ing] whatever is so.flagrantly bad that one's sense of. 
··decency or~ne'.s power to·suffer or tolerate is violated',._and:list "monstrous, heinous, [and] 

. J . ·· ·. atrocfous" as synonyms of"outrageous." Webster's Thin;llnt'/Dicnonary at.1603 .. In this way, 
· · · · .the tenn "outrage" appeals to the common sense standard of a reaso~able person's assessing 

eon~uct m;1der all the circui:µstances. And the judgment that term ~ks is not a mere opinion that 
· the·behav,ior should-have been different-· to be an outrage, a·reasonableper:son must assess the · 

. . . · .. conduct ·as beyond all reasonable bounds of decency.· This· reaction is not to leave rnoin for 
. · . ·. ..: ~el?ate, as the term is dir~ted at "the few essential rules of humanity which all dvf.lised nations 

. . . . ·consider as .valid everywhere and under. all circumstances and as being ahave and outside. war . 
-· . · , itself:': Pictet, DI Co"!mentaries, _at. 32 (emphases added): -Accordingly, in ~plying the "outrage 

·_.. · · upon persoruil digpity".temi, the ICTY .. has recogDized that.it does.not.provide many ciear . . 

· ... 

; ·.. . 

~dS;~-ds_in_advanee, but that it is confined to extremely-seiious.misconauet: ''"An outrage upcin. 
"· . personal dignity within Article.3 .. ·.is.a species of~uma,n tr~~ent thati~_ deplq_rable, .. 
· ·· .. occasipning m~r'! .seri<ii:ts Suffering than-moit prohibi(ed=acts within the genus.~! Alekso}!s/fi, at 
·. : ir 54 (emphasis_: added). . . . . . . . . . . . . . . . . . . . . . . ·_ 

The ICRC <:;ommentdries on the Geneva Conventio~· undersco~ the severity of the 
: · -misconduct· paragraph -1 (c) adelresses. See P.icitCt, ·III Commentaries, at :f9 (linking paragraph. · 
. 'l(c) to the prohibitions- on torture;" ctu~l treattnen~ murder, -~d mutilation in paraJiraph l(a) and 

'. . .. . : . ~lainin& .tjiat both paragraphs "~n~m actS_ which world opinio~-fiiids. putletdarly rev~lting~ ..... 
. : ·_ · ··.aGf:i whlcJi·w~e committ~ frequently d"Qring ihe Second World W~') .. The ICTY Similarly ·: -

. . .. looks ~o a· severe r~ction frem a_ reasoqable-persmi ~ii;ting thitc>tality of the_ circumstances. . .. 
. . · ... -See Al~ksavski_,'. at if 55-56.:(to ~olate p~~P~ l{<?), the.humiliation and degradatip~ must ~e ... ' ·_ . · 
- . ·_"so intense !hat the r~nab~e perso~ ~ould be.-outraged~). --An examination of purpose also . · . . 

_ ·=:~ .. ::/ . '. · · _info~s p~gra~h l{c~·s fo~s 01,1 "huliiiliati~ ind-~degrading_u:-ea~enf th~t rises to ~e .l~yel ~r 

'- >" -(b)(~y~ - ----:::·- --·: __ ·_. TQP_ 8l!~'f1 r~i~~ . . . l 0 0 3 2 0 · 
\ · .. (b).(~} NatSecAct 
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an "outrage upon personal dignity." The same international tribunal has_ explained that 
paragraph l{c) requires° an inquiry not only into whether the conduct is objectively outrageous, 
but also-into whether the purpo~e of the conduct is purely to humiliate· arid degrade in a 
contemptuous and·outrageous manner. Thus, ·the ICTY has looked to the intent of the accused-

. it is_ not enough that a person feel "humiliated,?' rather the cqnd~ct must be "animated by 
· :· c0ntempt for the-human dignity of another person." Jd· at ii 56 (emphasis added). For ~e. · 

· -· · Yugoslavia trib1:Inal," paragraph i(c) captures ·a ooncept of wanton disregard for humanity, of 
·recklessness, or of a wish to humiliate or to degrade for its own sake. · 

. . 

. This inquiry into a reasonable person':s evalu~tion of context, purpose, and intent with 
regard to the treatment of detainees is familiar ~o Uriited States law. In the context of persons not 
·convicted of any ·crime, but nonetheless detained by the Government, this same inquiry is· 
demanded by the DTA, and the Fifth Amendment standard that it incorporates, As we have 
explained above, theDTA prohibits treatnient, and interrogation_ techniques, that "shock the 
conscience:" Rochin-v. _Cqlifomia., 342 U.S. 165~ 172 (19.52); see also County of Sacram_ento v. 
Lewis, 523 U.S. 833, 846{1998) ("To this end,. for half a century now we have spoken of the 
cognii:able level ofex~tive abuse of power as that which~ shockS the conscience.'} Much like 
the" test contemplated by the term -''outrage,,, the "shocks the conscience" test looks to how a . 
. reason~ble person would view the co~duct "within the Juli context in which it occurred" Lewis, 
523 {J.S at 849 (emphasis added); see id (requiring "an exactanafysis of-circumstance~'); -Vii/kins_ 
v. May, ·snF.2d 190~ i95:(7th Gir. 1989) (With regard to pre-c0nviction treatment, the test is 
whether th~re was "inisoonduct that a rea8onable person would fincf so beyond the norm of . 
pmpei police procedure as.to-shock the conscience."): Indeed, our courts in applying the · 

- substantiv~ ·due process standard have asked •whether th.e behavior of the governme.nt officer is 
. · - ·so·egregious, so ·autrageous, that it may f8.jrly be said.to shock the eonten;i.porfily consc;ienceY 

· Lewis, 523 U.S. at 848 n.8 (emp~asis added). _Because a_ reasonable person w:ould looJ<: to the 
· r~ason ·or justification for the .conduct, the .. shocks the .conscience" test under the DT A also 

. . contem}>lat~s such an inquiry. Id at _846 (asking whether the conduct am~unts to "the "exerci~e of. 
· ·_,power without -any reasona.bJe justification in the service ofa legitimate governmental . 

·' · · : objeCtive"). · · · 
.. .. 

. .. ··. 
For~~ r~ns, we ooilclude· that ~e tenn "outrages· upon p~rsorial dignity" invites, not. 

... _. . . - · · .- 'forb~ds, ail inquiiy into the justification-for_governmental conduct, as the te~ ~ fo~ the · . 
. . _ . . . . outrageousness of the conduct to _be° eval~ed in the -~r a reasonable -~(i)Il would. To.be,· .. 

. . · _·sure~. th~ ~ext 9f Common Article 3 iri.troduces .it$ speeifie--ptohibit~o~ .. in~luding its re~erence t0 ·_ : ,- ~ 

· · · · -.--.~'outragc:S·lr,poti personal ~ignify,'' .by.IlJ.8.lldating that ~c~-~Cts "are ~d.shall remaiJ;i prohibited ·_· · :_ 
. at any time Q1Jd in any p"/ace whataoe\Jer.,~ ·This text could be read tb.disapprove--any evafuation -
of cµ-~mstanee~ or the <'.O~iderations· behUld ~ jum.ificatj~ns for ·speeifically prohibitea conduct. 

-:See, ·e.g.,.Pictet, N Commentaries, at-39 (:'That hfthe method followed iri the Convention ~hen .. 
. it'proclaiins foQr absoiute pr.olul>iti<i~:. Th~ wording adopted oould. not b~ more. definite ...... N°Q . . . 
p6ssible loophol~ is left;: there can be no excus~ no attenuating circliinstan~:~)... . . , ·.. . . . . . . . . · ... - . . ·. 

·~·_.:~-:~- .i : : : : -_ ·-. ~- J ---N~e~eie~, tlus. iii~oou~rj t~xt:do·eS:no~ .fOr~i~s~·co~de~~h: of ju~cati~~-and· -.: 
.. ·. '_··_._- ... :_ ·. ooii~e~fi.n d~e~g "whepier._~ paftlCula(a~ itself w9uld-eon#ituie·an o~g~ under ~e-. . . . . . -":.-

. ·. : ·-: _: -·treaty. ·}his· cOµclu~iQri js:sdpported by'other t~s in ConimoP:Articl~3. :FQJ- e~ple,. · -. ... · . · 
_ ·i . _) . -_ -· ". Coinmqn Arti~Ie.3 prohibits ."m~~er/' bu~ iµurder by defuiitio~ iS µ~fsiinply -atiyhomlcide;_ but -:(b.){1f'-- --,---,;_ :_· ___ . . . . . . ·. . . . ' . . . . . . -
·(p~{~>_-~atSe~~t .·-----. -_-- ---~-:: :··:··. -:·T~~ffli-~ r~·f8~~f . · . - . 
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killing without lawful justification. Common Article 3 may not perinit a "murder" to be 
justified, but-.committing a homicide in self-defense simply would not constitute a "murder." 
'Simil~ly, the term "outrage" seekS to identify ~onduct th~t would be universally consid~red 
beyond the bounds of decency, as transeending "the few essential rules ·of humanity which all 

· Civilised nation_s consider.as valid everywhere a,nd under all circumstances." Pictet, ill 
.c_ommentciries, ~t 32. ·An approach that foreclosed consideration of puqjose throughout_ 
. Common Arti~le 3_ cannot be squar(::d with the ICRC Commentaries in evaliiating 'M.iether 

· ·c0nduct is humane-a requirement of Common Article 3 that the "outrage upon personal 
· _ qignity"_terin is.e~pressly stated to advance. The humane treatment requirement is said to 

. prohibit "a1_1y a~t of violence or intimidation, -inspired not_.by military requirements or a 
· legitimate desire for sec;urity, but by a systematic scorn for human values." Pictet, IV · 
c;o~mentaries, at 204 (emphasis added). . . 

. An eva.Iuation.of circumstance therefore is inheren~.in the plain meaning of the term 
· - ·"outrage." -It is a concept, following relativelyclear·proliihitions on particularly grave acts, that 

· ... turns to th_e-objective judgment ofreasonable people and proscribes.condu(?hhat is so vile as to 
. · be uruversally condemned under any stan~ard of decency. Because inelies on_-such cqm_mon 

judgment; the term "outrage" must" evaluate conduct a8 r~onabk people- do, by. weighing th~ 
· : justifications for that conduct. As the Supreme Court of Israel recently explained in applying-the 

·"rules of international law~ to Israel's "fight against international tei::roiism," tlie prig.ciples o_f :th.e 
: _. ·. iaw of.war in _this con~ext "are not 'all ·or nothing.,,,. Public Committee Against Torture in Israel 
. v. Government_ of Israel, HCJ. 7fJ9/02, at 34 (Sup. :Ct. Israel, Dec. 13, 2006). . . . . .. 

·That th<! prohibition of~'outrages upon personaJ:~ignity',.Io~b behind !A)tiduct for its 
ju~ifications illuminates_ the decisions of the)CTY interpreting this term.. For:·example, in 

. PfoseCtJ,torv. Kovac_, IT~96~238 (Appeals Chamber, June 1~, 200_2), the tribunal held that forcing 
~-t~nage girl in detention to 9~ce naked ·an a ta.bie waS. an <~o~mme·upon:pernonal dignity." !d · 

.. _:if 160. The8~ facts involved clearly outrageous ooriduct undertaken for no purpose·otherthan the 
._.:-prurient-gratification of th~ d~fendant. -None of the crA.·-s·proposed tec~ques bears a passing 

· : ·. -reseinbl~ce to the pn.uient arid outrageous ·conduct at issite in Kavric . . 
. : . . . . . . . . . . . ~ . ~ . ' 

_.-- ~:: :." :. : : :· = ·_ · :_ The p~opo~ed iecbtiiq_u~. also~~ -~ly: ~th ihe.outiageous·«xmduct docuniented· 
_ -- · ·.-: : · ... : at th_e ~1:1 .Gbraib prison:ixi Iiaq. · .. ~. Geiierat · Antpnio·Taguba,' ~-official inv.estigatio1i reported;· _ . 
> : . , . -.. ~e d~ees ·ai-Abu .Ghraib-w~re.subjected to.~'Sa.disti~, blatant and wai>.t~ cnininal .. at>uses.~ · -: -
__ ·: : . -. · -, ·~ · : Se~·General. Antonio M Tagub~ Arlfcle-.15..p /1:1Vestiglitii:>n. ef ih~ 800~ A:filitaij f'olicy:Bng~ · 
- ,_ · :- · .: . . 16 (M.aY 4. 20Q4}(''T~ba llepqn"): The repo1t"charg~ the ·off.encliQg;niilitaty pe~nnel with- · 
_ . ·- --~-~·ro~~iblyarrangliig_'.det$ees:iQ. various sexua1Jy·e~licit pp~itjonsforph~togr~phing"; «forcing. · 

. . . wed male detaiiiees to .w~.womea~s Widerwear-"~ «forcing groups o(male 4etainees.to -~ . . 
· - - · . _:_:m~ate .tliemse~ve~. whifo -being photo~hed and vi~oo~'; ~'an:-anging· ~eel inale .. 

····._ -. · . . : . .-··detainees in a pile -~d ilieh jtinip~1f on them"~- ·~posi~io~g a: ~ed detainee 9ll-.a-MRE Box,. : .-: 
. . . _ · ->with a_.Siin4b~·onJtjsJfea~ ·-and attaching Wifes.to his fingers,.tO~, ~d p~s tp siJDulate efocttjc: 
.... -· -. :' ·- ·. -~ . fortiu-~";-~placing a qog Chain or .stt;ap aroun.4 a -d~oo~ s n~k an(hayingi ~male s0ldier,~se. . -

~~- ·_ -: -_· ·: · ·_-~tar a piCtur~";:and ·:spd_omiZhig a-~®nee.wj.th a: .cher.Qic~J lighf.an4·p_erha,ps 'a-brciQm ·Stic~ "· ·1d · ·: . .- .. ·~ 
:···> -:-_'_. · -. :-~-1~1i-.T~~e-~an~onactiiw~te~4ertakenforo·$usive.an~:t~~-P\uposes .. ·.They.h~no,-. -: ._-_ ·:· · 

. .. ': . ~, '_ .l(~ein~l~ce. :eith~i-~ pu~ose ?r eff~_to __ any:i>f.~e·tec_hajqu~ propo_s~fqr ~~by the~~·_·._ 
-. -:- ,.._} : · .. -_ _._whether ~ploy~. indiv~dual_IY. or in oo~b~a#on. _ ... :' · - ~ _--. ·: _. 

~:> ie~!~,~:~~~.;;~ nmn --.-~ • • • • • • • • ~~··... ••• •• f6n32i 
· .. - . •• '!, 
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The contraSt with Kovac and the acts atabu Ghraib goes some way to highlighting the · 
conduct that paragraph l(cj does reach. As the ICRC Commentaries have explained, paragraph 
I(c) is directed at ~·acts which world public opillion finds·revolting-acts which were committed 
frequently during the Second World ·war:~ ~ictet, ID.Commentaries, at 39. World WarU was 
typified by senseless acts of hatred, .and huiniliation or degradation,· for no reason other than to 
reinforce that the victims had been vanquish"ed or .that they were· viewed as inferior becaus~ of 
their nationality or their religion. ·Needlessly exposi~g prisoners to public curiosity -is part of this 
dark history, see GPW Aq. 13, and commenta~9rs cite as a paradigmatic· example of su~h - · _ 
conduct the parading of prisoners in- pu&tic~ · Se_e Dormami, Elements of Crimes,. at 323 ·crefeiring-· 

.. to the post-World War Il proseeution ofMaezler for marching prisoners through the streets.of 
··Rome in~ parade· emulating the tra:dition:of ancierit.triumphal celebrations). In 8:1\0ther case, 

Australian authorities prosecuted Japanese officers :who.tied Sikh ptjsoners of war "to~ post and 
. ·beat them with sticks until they lost con8ciousn:ess.'.' · Trial oftcinaka Chuichi and Two Others 
- (1946), XI Law Reports of Trials of War .Criminals: United Nations War Crim~s Commissions 

62. 'In addition; they shaved the priso11-ers' beards and forced therri to smoke cigarettes, in 
· = deliberate .denigration of tlie Sikhs' religious practices requiring facial.'hair·and forbidding the 
· _handling of tobacco, all as post hoc punishment for lninor infr~ctio~s of the rules of the prisqn 

camp. Id.~ · · · .. · · . .· · 

. ·. : . These acts were intended to humiltat~"; and nothing m~~e-there was no. serurjty 
justificatio·n, ·no carefully ·drawn. pl~ to prot~t =civilian. iiv.~s, These were part of a· panopfy:or 
atrocities-in World War IT .meant to ~reduce men to the state. of anii:n.als;.'' me~ely b.eciause ·of:w.ho -

. · . they. were.· See· Pictet, ill Commeniaries~ at 621. these acts were undertaken for wholly · . . 
prurient, huniiliatirig,. or.bigoted.ends, arid tha~ feature was an inextricable p~ of what made 

· them "outrageous_.,, 47 . · _ _: . · · · . · · . . : . · · 

: · ·. · '46 In tQis ~y. act5·intended ~ deni~e the ~li~o~. of deUhi~ inqilicate Q:miinon Article 3. Afth~ 
· -~ .P\irsuant to ~ different standai-d aj>pliCable. t~ ¢st>nf?l'S ~~~ im~ tlj.e 1929 ~evil Conv<?UtiOn, ~e ~ : 

. . . , :, '.Wai .. crim,es Prosecution sqggests that S<>me consideration of.the:? c.ultur.11 senSitivifies of detain~ mily:be relevant. . 
. -:· : . . ... ·when ~rm.h;iing :whci:"1er there bas-been a. stibje.ctiv.C intent to humiliate. There. the J~ese de(endalits sought : . . 

. . ... _; · . _: : om the ~-of.the Siklueli~on an~· sought to Cxploit thpse in.pa!dCJl]ar, Wjth.no·pmpose:otbe!' than iO fumimate 

.. · : .... , : .. :tlledetainees,_ ~is"isnotwhat(!CCl.lisin·theCIApro~ I~.sbottld~-~oted-·~upon.intake·iirt.o·~y. the .. · 
= : .. , : ... ·.:. CIAdoestrimthe~-~~the~of~CC$to~tthe'introd~an·of~~~ns-intothe 

-: : . · . ·: · _facilitr: A&f:this i!lltial ~ 4e_fa4iees _are·~ ~o.~w ~eir ~to any_~ length; .We 11ave·~ . 
: : ·. ·:conci.~eci that sµch·limitoo use .of ~luntary ~ by·tlle CIA is .consistent Wj.th·COmmon ·Article 3:. See - . 

· .- · Letter to JOhn A. Ri2zo, ACtirig Gencni eoUnsei,:centraJ. Jiitelligen~. A.gency .. ffum Steven o;" Biadbtµy, ACting : ·.. -
... · · ~ ~ttomey Gen.em, Office <Jt:tegal cQimscl. at 12,.13' (Aug. 31, 200<i}: Again, the.difference. ~·is· tha!- . . 

·,:· · · .·. · -theputpose:isnot_t~>himriliate thedetainee;·orto·~IoitaD:y·~C:Ulat sellSitivity~ but to·serve legitimatesecuiitt · : _ 
.· ·.· :_. ,m.dhygi~p~.- _: ... ·.~,. - .· ... ·. ·. .: ....... ·· ... : : ·, . - . 

..... _.:.-_-, .: .. :·. ~ .. / ·: .. > .: __ .·.,~-~.~~~hen;fs~~~:~e.&ct.~·~pii'1(c).isri~·~pr0in~jtlQn··~~ ,: . -. 

. ·. ·.: :· . ·;- : <:<<?~~ simpl/citei:',· butli:1ste~ulproscn"beS "outrages 'llpOn perso~ql dignity •. " -(EtpPJiasis.adaed.) ThC woids·· . -. 
· :,:"· .. :. · . _ · ... : ··· . :~Ii. persoDal4igeity"' ~be rea~ to.sjMmy~e injmy that ~µStoccur 1xfore we· eviluate wbethei~ecatiShig_ _ · · : · . · 
:·:· . · ·. : .·; .' ~ ,~n~~-co~·an "~e."· Puf~. ~ l(c))s. not ~-~floadnginq~:intQ·thejUS@"~~ns: · · . · . · 
·.:- .-.... .-:., .... ,, 1/fou-.party ~nd1:1ctd~g~~ C9iiflitt~o(illl intematio1µ1r~ -~Cad, ~~~~.be ~me ... - ·_- · ·. ·;. . 

... · ... : : _:amo~to.~iial~goity"beforethat.~iStri~ .The~rds"upo~persmialdigni~ ~al$o:~~.to·. · ·· ... 
: · , ~-·' .. ·oo~ the co~4Cratio~-t:liaf~·~e:b~~i~ b<2r-in ~-~hetlier·an ~oUtiage~-~~'·fi.i·~ .. .- ·-. · 

: .~'-.:,;.:) _. · ·.re~ ·the_1~ ma.Y.be~gn(d to f~ ~hJ(c)-on!h~ J>C?IS<>n $Ubjectedfo.state.JJ3rt.r.oon~uct. ~dliis .. · · : . · ; 

>(bj(-i{". . ; n•'n'-'~'.-~1 0 •• 0 0 •• 0 0 ~Mi-I .. '., '· 0 0 

· -.. {b )(3) ~~t$~cAc~_·. : , . _. . . .. :. ·.~· : . . . .. . . _· ·.. : · . _· :~-~ .ff3 2 3 . · .. 
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With th~se principles in mind, we turn to whether the proposed CIA techniques. are . 
consistent wi,th Common Article ]•s prohibition on «outrages upon personal·dignity, in 
·particular, humiliating and degrading ·treatment." We already have.determined that the CIA 
.program does not "shock the conscience;" or thereby violate long-standing principles of Unit~ 

, State5 law founded in: the fifth Amendment to our Constitution and incorporated µito the DTA 
Especially regarding a temi that, in many· ways,. provides a protective buffei:- around the 

· ·co~parati'vely specific prohihitions in_ Common Article 3, it is appropriate forth~ United States 
·io tum to its <;lo:m.estic legat tradition~"to provide .a familiar, discema:bie standard for the inquiry · 
that paragn1ph · 1 (c). requires.· As we· eX:plained above, the MCA ·reflectS a cpnsidere~ juqgment . 

. by Congress that the DTAtightly fits the requireinents~ofCommon Miele 3,·a:nd t_his . 
:congre8sional judgment is irnpo~~ni. in determining the proper interpretation of Comnion Article 

· 3 for the United States .. The DT A asks :w~ethe(conduct "shoGks the. contemporary conscience," 
.it evaluates the judgment of the reasonable persQn, and it tracks the inquiry that ~e :plain 

. ·.meanmg of the term "outrages" invite-s. Thus, our _coi;i.Qlusion that the program is ·consistent with 
. . .. the DT A i~· a ~ubstantial factor in det~~nirif-·that the program ·does not _involve "outniges 'upon 

· : personal d1gruty"·under Common Article.3.4 -. ·· · · . ·. . · . · · . · . · 

.But ·consistency with the i>T A is not the only "basis for:" our conclusion. .In the limited 
. context at is~me here, the CIA progi-am, s narTOW focus; and ·its compliance with the careful . 
safeguards and Hmiiations incorporated irito the prograin, provide adeqtiate proteCtion against the 

_ · ·~o~trages:upbn ·pe~sonal <;lignity~ p:r;ohibited. by Common Articl~ J. Of particillar importance is 
that.· the interrogatibntechniques jn the CIA program are no( a: standard for treating om enemies 

. wh.e~ever ~eJind them, ~ntlUding those·in militarj custody .. Instead, -~e CIA prpgram is . 
n~oy{lytargeted at a small number of.the most:da,ngerou.s ~d I<;nowledgeal;>l_e ofterr.orists,. . 
·those.whom the·CIA has r~on to.believe·h~or inuni~ent_plans to kill Civilians th:r;oughout.the. 
worJd .or-t>therwi~e possess" information of critical. intelligenee value· concerning the ieadershj.p or· . 

. a¢~ties of.al-Qaeda: ·F_orthose few, the·Uajted S~es·tak.es measures.to obtain :what they know, . 

. ·. . . .. ·, . . digiiity, Iather fhan ·the intention Of the Sf.ate actor or the reasODS for the actQr:'s~nduci. . This JattCdnterptet.ad~n . 
· . ·· . · ·. -would_oi>Dstit:ute a point of departure from intemati.oruil ~~ whicb:has lQOked to the liitention and pUipose o( 

. . . ::the• actar,. as~ as the cont~ .Of an!;! juStifieatlons (Qr the conduct,. In: any.event, thefo:regQ~_historical . 
. ~l~ de"m.<$frilte thaf. ·we.n~ to ,laiow whj the ~nC;ttict iS nndertak~ to·.deteririirie whether it is ail .. outrage. : . . . 

.. .·~-~Dal aigilifj." ~ ~ jlrisoners as am~ Oi'fumsP9.rt.does not evoke ~e same.reaction;·.· 
:· _ .. · · ..... rising_fo'.~elevel-Ofan."~trage.4'a5.the.~less~g~fp~to~~tetheril, inthis_wiiy.~words .. 

· · · · : · . .' · .. ~n-~nal dignity" -cannofbe.read to co~e-paragraph.l{e} to·d~~ an-absolute l~ ofh;lrdshlp ~. :-· 
. ·. · :· . ~- . ·. ~ noUx~·tol~~- .lnst~d, whether an ~nt to.~n81 di~ ocCur&.depends to·SOJ:ile d,ctree·on1he ~:. · .. · 
· . _-: .. . -Wh}t a hardship is bein,g .lln_ws¢. · 'l)C ~ is best ~-:as a:p~~Oition on the atbi1J:a1Y,-ihe. wan10n, or tlie j>rurieiit . 

. . . · ... 
· _Cli,sco~~g·9f perso~ protCcte<i-by C9mmon Article 3; as well~ in some~ :lJDileces$UY·oi careless_. ·. · · · 
-~e.iit, even w~n. the overarclllngjustification iS le~. As we expJ.;Un below. these Principles.do Jiot · .. · · . 
· deisCn~ _the· c;iarefully·4ritwn ~-~ted CIA.~gati.on ~ques·. · . ·· .. · . . . · . · . · ·· . 

:_:: :··.::·~-. · ·. _.:- · -~ .. ·: · : 41·&:~~<iWiditherir~:~~~e·it~~·t0.~~¥~o{~~~~~id~~o~~t·the· .. 
-:"" ·.··~ · · · · ·. ::etf~ oft{le techniques in co~tiination. ··See. e.g .• Al~skl,:"1Sl:CJµdeed;.~ seiiousness of !Ill act~ its . · 

.. . . .. . . : ·,.: ·-~ces·~·anse ewier from.the nature Ofthe:aCt~ se.Orfio~ the ~9ll of tbC actor !i"Oiil a ·. ·: . . 

... ; . .·. '.. _: ... :•c:Ouib~~-E¢~ni:~cts whi~. t3k'en ~y. :woUid not cOnStiiute !l Gfijne;Wiihi:i,~e meaf!i~g of .Article 3 ": 
. . . .. ·. -/of;the~ -Oeneva~~ons.) .. Wehav.e concludecUhatthe-techhl~ in.Combination \Vould.noi Vioiaie die.". ·: . . . ... . 

·. ·, . . : ·. . ; ~n.stifutii>oar~danfs uiC<>rpoiaittfill the·i>T A, . .fee sitP,.a.at 474~. arui·WC°.agam copclude tiiat ~h 1(-cf .- : : ..... . 
. . _.)····.· ·· .. :-·:.~~~:~?t~-~~Ja~·bfthet•qti~·-~:eith~riridividUall,yo~!n~fub~~~- · · · . ·. ·. · ·: . ·. : .. ' ·. · ::· :· :.:· · 
. :· ·_..;:/ .· -, .-:.,: .• . . . . . . .. 

,, .. ,;,_:::: ·. ---:-.-·-- .. '·::~.: . :·< >···:. · · ~-~~ · .·.· · · ·. ·: · .. ~r•*::_·-.--.:~~-· -_-. ~-:-~<bt·~0:.3;2'·4. · ~ ._··.· 
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but each.technique is limited .to k~p the detainee safe and· its application is· circuiµscribed by 
. ~eils"ive procedures and oversight. tho8e wlio impJement.thesetechniques are a sman·number 
. of c~ professionals trained)ri th~ tecQnique8' careful limits,' and every interrog~tion plan ·is . 
. appr.oved by the Director of the CIA · 

. . · In addiiioQ,· as we have emphasized throughout this ~pinion, the CIA's detailed 
:... . . procedures· and safeguards provide impQJ18.nf protections ensunng tha~ none ·of the techniqµ.es 

would· ri~e to the level of a.ii ~utrage upon pers.onal dignity. With regard to the. corrective . 
tec~q~es, :the ~IA. has assured tis that-th~y would not b¢ us~ with an intensity •. or·a frequency, . 
."that"wo11~d cau~e significant phy~cal pain o~ injury: See Aleksov~ki. ~ 57. With all the· 

.. · techlliques, the··CIA would detenmne in advance theii suitability and. their safety witli respect to 
each individuat detainee, with the "·assistance of pr.Pf~sional medicai and psychologi~al . . 

.· exammations. MediCa.l personnel further :would monitQrtheir application: CIA'pe~c;mnel, . 
· _in~l~ding ~edical ·professionals,· would dis~ntinue, for .ex;ample; th~ sleep deprivation tecluµque ' 
. ·. if they d~ that the detain,ee was:or might be .suffering .from extreme physic81 distress. :_. 

. . Each d~~ee may react differently to the ~mbinatfon of e~need. int~rrogation tecbfilques to . 
. : . · · .whfop he is subjected. These· safeguard~ .and indiYidualized ~ite~tioJi are ~cial. to our .. 

: .. ct>n~lu:Sion thai the combined·use of the techniques would no.t violate ~oinnion Article 3. See 
· . supra n.SQ... · · · · · · · · · · ·. · · 

. ·. 

: . _.. . : , ·.· · .......... As such, the·t~~es. do~~~ hnpliyate.the oore principles" of~e·ph,hibit1o~·.on ·: 
:. -: : · : ... outrage8 upop..pers9nal:di~fy.,, A·r-easonable person,·considering all the c;;ircum~ces, would 
· -:·, · ·. · n9t cODS~der ~e crinduct ·SO serious· as to Jie b~ond tli.e boilnds of human decency. '(he· . . · . 

. . J. _. : ieehniques lµ"e·not.iniended to himiiliate orto. degrade; ~ther," they ~e Caiefully limited io the. 
: · ' · · . · ·pW]Jose of obtainllig critical.iniellig~ce. They. do nOt: _mariifest th~:"s~qi for huinan valu~"' or · 

· · . . reflect .conduct don~lor the:purpos~ .of~µiatjng and degrading the detafu~e ~past of 
~- ." . : W.erl4 War II,: agajnSt which ·p~ph l(c}was _set: As we ~l.ain above; a.reas_onable person: · 
.. . ..·. · · · w-0~d-·consider the justification fo.r the condµet:·and the full ~ntext ·.of tlie pi:otective .m~s 

· •7·: • · piit ~ pl11:ce·by tb.e·cIA. · A.ccordingly;the.~e~ limits on the.CIA.p~griun,.the ~ow foctis 
.. - pfthe'progral:iJ, and the crili~ putp0se·11iat-tne;program serves are·~portanttotheoonclusion ·.-
- : -. . . that thC..sixtecliniquC:; do" not oo.nstibrt-e cond~c(so. seriOt,is. as to;tie beyond ·tjie boun<is ~·human· .. 

:=_: .. · ... ::·-, -- deeeiicy.. . . . . ··:. . ,. - . ·. .- ·-.· . 
'\ . ; ,, . " . ,/'.. ~· . .· .· . ·. . :· . . :· ~ . . . .. . . .. . . 

... ~; ~.··. ·: .... : : ·. > ·.::.: . · .. · ~e c~ ~-~~~~-~·~~~~~~·t~~~ ~~pos~·~~-aie~~·~.itii~iii·: . 
.. > .. · .:· . · ; · p~ary.to mau_1~m.:811.eff~v:e p~ .fyr.~~ .small ~~~.q:falQ~ ~~v~ :._That , : 
.. ··: .. · .. . .·:· . .~e. Cb\ bas.e<>n&.ed .itself_~o ·snCli .a. 'JDhiim~ ~op:g~With·the. oth.er'Ii~nitatl~ns the~~. · 
. ·, . · · . . pblce~fon the program, .does not. reflect the type of wanton contempt"fbrhtlin8nity-4he atrocities · 

. ·. ~·: ·.-=: · .. '.: .~kted bY,hatr.ed for.«h~.tltat ~ereeo~tted frequ'.en~'.Y.duriitg the seoon4 World.War'. · 
··= ... · · : .and tl}at ."pu~lic opini.P:11 f4ids ·particutarly reyo_lting"-at "!Jiicb.. the prohibition m(':'outi"ages · .· 

·.- -· .· :·. up.on p~Pal<llgnity" is aimed~ ··~e.Pictet," m CommeJt~e.f,=.a:t 3~:.: . · . . . · · .· .... · ' . 
,,!.. .:-··... • • • • • .. • : .... •• • • • • ,. 

. .. · 

. ' ':, - . . -·: .·. ;. .. _. . .. ;:: .·.-: •,. . . . . . . . . . ._ ·. . . ; ... j .. . . . . ·:_ . 
I, -..·" • •'•. • -. • ~ ": ••• ::: I .... •~·--• "• "·:·: ~ • ..... :.· ... ··: •, :: •• • • •• "• , • ~-.:·_:• .·.'. • •• • .•~ • ,! 

.~-·:_·_~:_/>:~ ....... ~: : ~·.··.->:~~~~:~~_-R,!ir~~~·i~1n6~~~:~.~~oii_·~~i~!i&~:~~~-~~~~.- .. - · ... : . 
· -. ·:·: :· . · ·: . ·that ·perso~ piOt~ed tiy:CoJlitnOi:J: ~ct~ 'l· "s1Jatl Qi ~l·~ces be~ti"eated~ely; , · ·. ·.. .- .·:' . 

... ' ... ~··::,: ..... · .With~u~·~y·.~~s~.~~~.~~~~~ ~n'.iace; -~ldurj·"religfo~n-Or.~ s~.~~~-~r ~~ ~~ ·"·. : ":· ~-
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any other similar criteiia. ,,49 The .text maJ<,:es clear that its fo~r specific prohibitions are· di.i-ected 
~implementing the humane.treatment requirement. See GPW Art. 3.·if. l (following the· humane 
treatinent requiieineilt with "[t]9 this end the following acts are and shall remain prohibited"). 
As we have.discu.ssed above, those ~pecific provisions desorib.e seripus-cqnduct, and the 

· stlJictQT~ 9f Common Article 3 ·suggests that conduct of a ·similar gravity woul4 be required to 
constitute inhumane treatment. · · 

The q~estion becomes wh~t, if anythirtg~ I~ required by "htiinane treatme.nt" m;ider . 
. Comnion Article 3 that is no~ capturecJ by the ·sJYecific prohibitions in ·subpm:agraphs (a)-( d). We 
. ·can ·discern some content from references ·io "humane treatment,, :in other parts of the· Geneva .. 

Conventfons. For.example,.other'provisions.clo.sely link ·humane treatment With the provisio~·of. 
the basic neeessities essential to life. Aiticle-20 ofGPW mandates.that the "evacuation of . · · .. 

· ·ptjsoners of war shall always be effected.~manely ...... The :Detaiiting Power shall supply . 
:.i>risop.ers of war wl?.o are being evacuated wjth. sufficient foo<,l and-potable water~ arid with· the 

. necess~ clothing and. med~cal attention.?' .S<fe -also GPWAit .. 46. This·them:e runs .tbroughot.it 
. · theConventions,_.arid .i!ldeed Coillmon Article 3 it8elf reqq.ires a subset:<~f su.ch basic n~ssiiies,· 

by µiandating that the "wounded:and sick shall be collected and car~ for." GPW_ Art: 3 ~ 2. . 
.. Given these references througtiout the Conventions~ humane tr~eni under Conimon Article 3 
. is reasonably read to require that detainees in :ttie CIA program be ·provided with. the basic 
µecessities oflife-.:-food and water, shelter from the elements~· protection from extremes Or heat 

. . and cold; .neeessaiy ·clothiiig, and. ess~ntia.I medical care, absent emergenH .qircumst?flces 
· · .·' .· : · beyond· the control of thy Vmted State8, · · · · · 

. : . . . . . - . . . . . . . 

/ · · :_ . :We .i.mderstimd that-the CIA takes ~e to e~sur~ ~t th~ dCtamee8 ~ecei~e those.basic · 
· · .- .. · n~ys~iiies, ·You have inform~d us ·that-detainees in ciA <1t1$t~dy·!ll'~ subject to regular physical 

and. psychological Jlloniforing by mediea~. persoruiel and-receive apprQpriat;e medical ·and. d~ntai. 
· care, They are ·given ·adeq~ate food :and as i*-uch lYater as they ~riably please. CIA detentio~ 
facilities are.sanitary. The detainees receive neces·sa.ry clothes· and are sheltered ·from the· 
clements. · · · · . · . · · . _. · · . ·· · · · · · 

.. : . 

·· · '· :Fo~.~n d~tain~ determined.to. b~ withh0idin1{higb wi~e ilitelli~nce,i1owever; the- · .. ~ · .. 
. ,._: ·. ~· . · . ·-~IA piopo_ses 10:-etigage in.oiie hii~~tion.i~que--Oiewy ~~pulaticj~t would . , 
....... : ... · .. : .. adjust·1;lie proVisiqn of these resources .. The· detam~'s'.roeals.are tenworari]y·su~stituted for a-. ... 
. ... : : ·. .. · ... ·.Oland 1i_qu~4 ~~et that.·.wl1:il~· ~ess appetizliig i)Um no~ .meals,_ ,exCeeds. n~~ii~n. requ'ireitientS. · .· . 

•' ·.. . . ·. . . '·. . . . . . . . . 

· ·.. . ·:· : . ·· ··~.-~:tangriage does n~~~-:~treatm~~~:~:ftj,r0\ljde5tfut the'.~. 
· .~ · . ~ ~~~in qriestion·nuiy. nQt justify aDY dCviatioii froin CominOn Article ·~·~S baselintf ~ Of humane:· 
· · treatment. Tue Oen~a: Conventions~here inipose ~ ti:eatm~-~eots. See GPW. Art 1_6 f(AJU 

. . . . . ·. ·prisopers of ~·shaJl.be,treated alike by the ~:P<>Wer •. WithoUt ~~~distinction ba$Cd ~ Iace, .. .: . . 
:.; .... · . : . · .::iiatioDaHtY., ~otisb,eiiero,r.politioal opiriionS,:0ranfoUier.distiJiwon1.'o~~-~-~irit~; <~ .. ·<.·:: · ·· 
. . . . ·. :: .. added). Article l~)-aJsO,prOvides specific exi:eptioils to' its eq1J8} tieatmeotrequiri:menfwithregamto priSoners or ·:· . 

: ~. .: . . ·. . . ·Wai'. wbicb:We would'~ tf)"find in·Common.:Atticle3 if it were."also aj1 ¢quattreatmentreqliimneut ·The ·. : ... : . < -: .· . 
... . ·. . :_ · ... _. .·:~~Witlitl;te.~~.Alti~.16.~~ilie·liDkageof~Aiticle:3~s-~~tion~lefO:.__.J · 

:. ;·. '. · :·: . : ~proyisiOn.·ofli.~e~ent.· lhe<?omme,ntmi~further.exp~:tliat"distinctiollS;~aillong:theliste:d :. . · · · ·. 
; _:.:. :._ :·: · ... :aiteria; n:i31· be. made· un(;ler Common Article ~:·~ tmig p'the ireatm~ ofn,o c0verecrpC.rSo11 falls be10w ·the· · · :.-'.. : .. :.; : : 
· :. ::.- · · , : mmiinunfstandaro·o{h~e,.trCattneni. · PlCtet m.o;~tn.taries;-3t4<>-4l.".Thu('we tum tctdete.rmining.thebasi~ ···· · · 

. :~,_J. )··· ;· : .. -~~iit ~~~<>n ~cl~.3·s htajne. ti:Caitti~_:requii~ei~( · · · ·_. · . ~ · .. ·,_: ... · .. · . · . · '. ..... : . :: · . ·.· .·. · . · .. , · : ._ · .. : 

,.·: ·_:~- ·. ·· · .. ·: .. :. ·: · .' . ."·>· : . ~~~· c;D. ·.·.,, ·' ..... : ~_·1;,i. ~~-T ._,_·,:· ... ·_._-:··· ... :~:,:· t_n:·o_.··s_:2_·:·-·._s_:_·~ .. : · __ ::: .. _,:. 
···.·.··_;_b~::...)(_.1\··-.-.- :._.~·-;·:.;·:_,_·, .. ~ .... :~: .. ·:._y¢p ~wlii'ilf1 1·--·· 
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for safe and healthy m¢iCaily appr:oved·diet progranis in th,e Unit~ siat.es. Duririg application 
·~f th~te~hnique, the detainee's weight is monitored, and·the technique would be discontinued 
$.ou)d the-detainee Jose m9re than 10 percent of his starting-body weight. The element of 
humane treatment that we cim glean-from.the structure of the Geneva Conventions is one of: 
«sufficient fo<:>d_,, GPW Art . .46 .. Because the food provided·during th.eteini>orary application of . 
the dieUµy mafilpulation techniql}e is suffic_ient for heajth; we conclude that it does Comply with 
_the "sufficient food,, element ofCommon Artjcle 3's humane treaonerifrequirement. -

: .Cf. Aleksov_ski,-CaSe No .. IT-95-14/l, iJ Jos (dismissing· Common ~cle 3 charges ag8.jnst prison 
·. ward~n who proviqed only two meals a day to all°d~nees over a.period ofoiorttru, ·and where· . 
. . some detainees lost over thirty pounds). · · · 

. · W~ralso. find it r~lev8;nt that the CIA'.s interrogatiqn and detention pr~gram co~plies with· 
·. the substantive due proces·s requirementS of the Fjftii Amendment, ~hlch.under,most 

: · .... -circumstances require .'~safe conc,litions;" including ."adequate food, shelter, clp~ng; and medical 
·· - .. · care" and which are inco{porated.into.theDTA Yau~gberg v. Romeo, 45~(u.s· ... 301., 315 (1982) . 

. · .Requii:ing ili.e.provision ofbasic n~essities'is another exa~ple of how ~e constitutional ·. - -. 
standards inc0rporated'in the PTA themselves provid~ a "humane ireatffient~ principle.that tcUi -

· ·. ·guide· c0~pliance with Common AI:ticle 3. Congress :rec<>gnized as much in the-DT A, .given the 
. O:statut~' s explicit. premise. that the fifth, Eigh1h; and -Fotirteelith-Ai.iiendm~rits are dir~ed against 

. . · · ·a c0nc.ept :oP'inhuniane treatment .Qr puriishment." MCA'§'· 6(c )(2). · · 
' . . " . . . . .. . 

. .. . 

· · · · · . ·.. . .The ciA·prow-~~ncier tiie restrictions that we.ha~~ outlin~d-:-<A>mplies with each ~r . 
. ~e spedfic prohibitions·in·Comm.on Article 3 that impiement its oyerarchirig humane treatment ·. ·. 

j·· ·-~.·. ·requirement. Outside·i.hose four.prohibitions, aild the additional c6ncept of basic necessities·that . ·. 
_. ~e have.discerne<;J from the siru~e of tiie. Conventions, we coi:ifroilt. another-situation where 

.. _.: ._ . the··eontent of the requirem~ntis underspecified.bf.the treaty. See Pjctet, JV Commeni<iri~, at . . . 
;·. . . : · · ·... .:38.,~.9 ("The ·definition'[ of bum&ne treatment] iS not ·a very pr.ecise one, as we shall..see. On-the . 

. . : . otper -~d. there· is iess:·difficqlty in :enrimerati.J:tg things which are ;~<xfoipatibie with .hum~e_ 
. _ ·_,_ · . ·. · · . .-tr:eatme.nt. That.is tlie method followeq in the Con-irention when it_proclairiudoui;- absolute 
., .:<.: .. ·.-·. ;pro~~itioiis.~'):_Ag{lln, this is a situatio~ where the generality' was intenlio~:-_t~ .. tl}.e·.~ ._. . : · 
.- .. >-. -~ ~: .... :-. i:iegoyafors, ~.'jt seem[~l usel~s _an~ .eyen. dangc?roits.to att~~ to ~ake ~~st-of an .the faetors -. 
·-.. · . .-.. :. ·: · that wotild·.~e treatmetit.~b,unuine.>~ J~ at.204 . . Tue.Commenfaries:enip~iZe:-1hat '!What 
: ... /-. :.·-. . · · · . · ~~tutes h\~tru_lPe ir~ene· reqµir~s. ~.balan~ing:of s~t_y an.d huriuinitariin;· ooneems,. .The. _ ·. · . 
·-· ,., ' . d~ees· niay well.~e ''the ~bj~ -of stric{ni~s,". ~ the. "~easures ()f se.ciuity.-o~_repr~ion,.. : -:--
··. :' .··· .· ·· :~ven :Wlien)hey~e.·~vere.~·~ay··~on~eless·6e.conipatible·Wi#lb~fo.liU~~tarian·stand3rds .... , .. _· .. : · 
: · ... · .. · ,jd ai205{emphRS1s add~)._ "Giyen thedeliberategeneralify'of$e.h~niai1~tr.ea~enfstandaid,.it .·. .. 
. . : · · .- · .. is.f~onable to tum to our:oym law, which establishes~ ~dard ofh'umane-.treatnie.nt that - · 

·· :: .- · :: · simiiatly require$ a·:b.alan~ h.etw"~:securitY and ·h\llnanitarian·eonoerhs; to· .. provi(ie con~eD.qo· .. 
. . .- , : : . · ; .. otherwi$e .un.SpecifiCd. t~imS .4J. the ~nvenuons~· Bec8use·i:he ciA_progrcnn ~J1ipJies with the. · ... : . 

-:. ., ' .,:· ., . ·-' · St:andai<1 -or1tUm~e treatiti~n.t:proVide9 in ·the.Petai~~:Jr-entAet .. and· tli.e tts~ .. · , .. _. · · ; · ~ :.- : . ··· 
·: ,. ·: . _ · ... >:: : -.=ooristitutio~ ~~th~ it=inoorporaieS,-·all.d t>~ca.Use. if provides ~eei wi~ the ri~~sary ...... · _ . 

· . ,. . : _'. ·: · .. :..-:' ... -· . .food; shelter~ _CIQ~g, an~ inedicaf care-, t4e .CIA :pro#cun ·satisfi*s.·.~nµno-n Article 3.• sJruinan~ -
· : ·. . ' ... ~ · treatitle.B-rrequirenierit · · · ·~··: . ·_ · .,. - - · · · · · > · · · · · · :- · .· -.· · · · ' - ·.: · : · · 
z. ·.:··· _·· .-: .. ---~--. . .... ·. ·.·: _:·~ .-. . :'· ' : . . . . . . . .. ~.. . :. : .. ; _.··· · ... · .;·:·· .. 

. . . - .·.. . . . · .. ·. .. .· -. - . ·. . . . : --~ ·: . . ..: : . .. ~:: : ·.... . . . ·.. :. . . .- ::: . 

'. 'J ' > -- --- _-_ --- -- ' -- -- - ' . · - ---. • -• - · · t ;w3·21 : · 
':,:{&i(:t)---·.-.~,~:--:.·---·:_.<;.-:_,:.~,--·---.::-.--,:.:~ ... :~.---.-;1'8;-~-- · · ·· ·· ~i~ii9·~r.:.·. · .. -~:_.-.::_··.;· ... : _ .... ·, ~·-:··: .. -:~ ~:: 
.(ti}(3}.Na.tSecAct_- · · · ·· · - ·-·: . · · · ·':--'..~_ ---~-___________J. · · - - - · .: \ • •·. -.:. · ..• · ·. 
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. We. also. recognize th~t the practices of other state parties. in implementing ·co~n 
Article3-as -opposed to the statements of other· states .unsupported by concrete-circumstances 

. ·and con~uct~ serve as "a :supplemejitary.means-ofinterpretatiori." :See Vienna ConventiOn : . 
on th~ -Law oftr~ties .Art: 31.(3)(b ).· we·bave .s.earched for-~vidence of state.parties, seeking to-_ · 

· . implemeµt Common Article 3 in a con~,eXt: similar tO that .addressed herein, 1Jie one example' ·: 
~t we b.ave fol.Ind supports the: interpretation .of Common Article 3 that we haye ·set forth above. . 

· · · InJ>articulai, the U¢ted King~om fyqm ihe tim.e of the adoptiori·ofComino!l Article 3 until the 
. ·early r97os· applied an interrogation program.in a dozen counter-inslirgency operations that 

· ·!ese~bles fa severa_l ways.the one·prop0sed to .. b.e employed by tqe CIA. . 

... · · : . FoUowing World.War 1I and the adopti6n of Common Article 3, the United Kingdo~ 
·._. ·developed ~d·applied five "in depth interrogation"-tec~iques ·:t.o deal with a number"c>f . 

. ... . · : :· sjtUati.ons invcilying internal securitY~" Report, ofthe .Commitiee·of Privy Counsellors Appointed· . 
. .. io ¢o~iderAutho/izl!.d_Procedui:e~for the Interrogation of Persons·f!uspeited pf.Terrorisni~ 

· ·. · , 19.72, Cmnd. 4901, if 10 (HSMO .1972) (''l;>arker·Coinmiit~eRepoi(). Thefiv~teclµllques · 
...... - .. jnvolv:~.(i) covering a detailiee's head at a.tltimes, except whe~""ihe detainee wastjnder . 

. . - . in~errogatfon or in:ari room by himself; (u).~ubjecting..the detainee ~'to continuous ·and· .. 
·· : monotonous no~e of a.voli.ime caleulatedto.isolate lhimJ from .conuP-uriication'?;-(iii) depri:Ying 
: . .. :the d~tairiee of sleep "duri_ng ·the early days'~ of the foterrogation;{iv) respicting.a ~tairi~'s 4iet 
. . ·. . to .. "one roilnd of bread._and one. pint of .watei: at six:..hourly inteiy~$";. and .{v) ~orcing a de~ee. . 

... ·. :to fuce-:-but nottou~h_.:.:.a wall with his .hap.ds.rai~ect ·and. l,ris.fogs sprea~ apart_ for hours at. a· time,. 
J · · ·, ... · -with ollly ~J?.er.iod1~ Iowering·o~the anil$. to reSt:ore cir~ati.on.." Lord ~diner? ~orify · 

. ·'"'. : : -1,lepcirt. ·P~k.:er· committee Report, 1 ·5 ("~diner Minori~y .Report");see also .Parker Committee . 
. : · ··. : · · .. ·. Rep(>rt·1f 1U .. Broadly, speaking; th~ techniques w~re designed to. •e the .detainee ""feel tha,t he 
. .. ·· · .. · · .. :· . : is .in.a I>:oStile atmosphere, 8ubject to strict ·di~cipline, . ·.,. aP.4 ~inpletely isplated. so that he ~ears 

. ·!·. = ·· : ··:what ~ay ~appen b.~xt:~ Jd .iJ:·l 1. from ~e 1950s through>1h:e early 197.0s, the ;British ~.loyed 
'· . . . , ·.· : · .. ·· ~ome .or.8:11 of ~e. · fiv~ tec~ques-hi ~ do~ "counter irt~gencyopeiatioos" ar-0~d th~ world, · 
: · .·.: . : .· ;. . . · .. · ;incfodiiig 9PexatiQns 4l P3.I~_ne, Kenya, Cyp~1. t4e·B~tish ·Cainer9op.S, l3~ei,-Britis~ -Guiana, . 

:· .: .... :. ·. ~ :- .: :.. . . Adeli,. Malaysia, the Persiall :<Jul(· and l'forth~m uelari~L See :;d . . · · · 

"-:.·:.;:~;'.·.:··· ·. >~ . . .. :.~.-;97.;; ~~~ih~:.pub~ie ~~~ ~t n~i~:$~~-.;~~·kd·e~pl~;~-ili~ ·.. .. . . . ·. ····.-

. ·: ·· ,-.. : . ' .. ·. · : · t~que8 ag~n.st ;Irish -natio~s ~p.ected_:of.stippo~g Iii.sh .~t:publ~can .Aimy·t,errorist . . . ._. ·.· · ·. ·. :' . 
· ::: .. ·. · ,- .._. · ... aCtiVjties, ~-B_ri#sA·Govemme,o.t ap{>omted a :tlifee-per8on Go~ttee·:or~rivjr··~eeunseiors; ... · .. · ·. · ·: 
. '. :":. . ·. ·.-· :.-.:~-by Lord P8rker of.WadQington,. thti f..9rd Chiefiustipe-~fEn8Jand,·. to .. examme . .tb~ ·: - . : .... 

. . · · .. :_·· · ... : : .··. legality ·of~ing the· jive mterragatioil t~hOiques agitjllst .. 8u~~ terron~ . . _See Parker . 
: . .' .. · ...... : .. :.": Coni.mitteeReport.tif 1-~: ·.Amongother!hl~8S, .. th~·co~~-~J1Sidered.wheth~.the ·: ·. . ... 
. • ... :. ·: . . :'~: .tebhniqu~s·~blated.a.1965 d_if-edU,\te.-_req~irilig that all ~ita.Fy interr~gati~~·comply .. wj.th .. . .. 
·-~·:-:-:.J:: :.~· .. .-'.. · . ·. !~cle ·;3 ·of ~e .. ~ev~ .(;qnvention Rel~ve to the.l'reatnlent: of Prisoners Qf War {1949)," See . .:: .. : ' 
:·:-.:· . . ::· ... ·:".:-: . .it!. n·4:.{) & /1ppx\4. majority -~fthe ~ee~:u;icliiding the J,o~d <;Ii!~~ Jµ_~~· co~l~~.. . . ·. . . 
:.<._::. =·· ·: ::···.-·thatthY.~application ofth~~e.4'chrliques;·_slibject t<)"pi-op~r safegt;utrds,liraj~gthe~ion=on.: ·. ·_··: ,. :: 
'.~ >:..·: -": .. _·, .; .. ·.:=w~ch ~;ilie ~.e&t~:-~o :Wbich·tliey:can b~.applieCl;·,woul~foe. ~-e-0}iformify'Yith:lh~P4'¥ve_ .· .· · .... -~ 
· .;._:.:~ ".<-~ · :~:-. i{aiid:~ Wi~ Cp~~~.ArtjCte--3].~jd·1.3t .: .. '· .:."··. ·. · :·· ._. -'·:· ....... · ·· · . . . ..· . . -~ 

. . . ·: ... ' .. _ .. ;..... . . ·: . .. .· .·. .; ...... 
•• ·.·-..... ;. •• ~- : • : • • •• •• 'J • • • • ..... ·:·; :t.::.· · .. .. . ,. 

} .... . ._-... · . . . ·. . .. . 
'l -;;.Y .. ·. ··• .. ··. . :, .. . · .. 

~_·:·:·~'?-~:(~)'(:1:):·:~::·~·~.:-:-: .. ;:,_·:-:_;-::_ ,;:;:;~-- --~--:· ... :·:·.. :::-.:·:<· ·-.--~·-· .. _ .. ·_.· :~· :·__:_··'_____,· .... : .. : . ::. · ... · ·-~ . ... . .· . -~, JJ0-32 8· .·.· .. 
·-~.;·._.:(IJ)(~)°N~tS€GAct: :--, .·· .... ·:, ·<: ". -~~-8.~ rw~r.8Nf .... . · ..... _ ... ·. · ...... -._· . . :-· · ... : 
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·. 1.2 ... .. . .... . . ·. -...... 
. . . . . . 

•· ... 



· -(IJ}(tT-- ---~-----

(b )(3) NatSecAct 

. · · ... 

. . . 

In· reaching this conClusioil; the Parker Co~ittee reject~ the n.otion that" .. the end 
. j~stifiesthe means_,,· /d.il27 ... It rep_eatedly.stressed that aggressive in:teqogation techniques .. 
. . "should only be u_sed in eases whe~"<~ it is ccirtsidered vit~lly neeessary to. obtP.~ irifo~ation,.'~ Id 

· .. ·:il 35.· It also emphasized that interrogat?rs should be properly tquned and that clear.guidelines 
. · · should exist "to assist S-e~ce personnel [in d~ding] ·the qegiee to which in_ any particular 

·. ·. circumstarices·4ie. techniques can be applied.'' Id Similarly, it reco~ed the.imporiaiite of· 
_- : :. ·. ·obtaining appr~val ~om:seru9r·goveminent offi.ci~s !>efore employi~g:the five techniques,. id 

if 37,. an~ i~ rec6m¢end"ed .that aggressive interrogations oCctir _only in the pre8ence of a··~senior 
officer" With ~overall conf!ol :and .. : . personal ·re8ponsibility for the qper3tion." Id· ~ ·38. ·.The 

. eoinmi~ also. cortcl_uded '."'that a doctor With some psychiatri~ .t,raining:~horild ~e ·present at all 
t:iriles at the int¢rrogatio~ cer_itre,_ .. and ~hould be in the position.to .observe the ci>urse of oral .. 
interrogation,-1,..So that he could ·~am the_eontroller if he felt that the interrogation was being . · 
pr~sed too far" (although,_ fo. Contrast· with the CJA. prograni, the ,doctor w6uld not ·have the 
actu~ 'authorify-to .stop. the-~J:?.terrogati9n8)~ .!<!-_ 1-4L · · 

. . 

..... T~~-p~~er Corr#nittee emph~sized. however, tha~ its ~~j~l.on qfa"pu~e."e,:i~s-means'' . 

. ·analysis did not m~ .that" Common Artiyle 3 ·barred. countries from .. giving" soine weight to the . 
D.~4-to protect their cit~ns again~t the'·harm tlireatciied by terrorist orinSw-ge:O:t operations.·. · 

· The coIJimittee; f.or ex~ple, empJ:iasiUd .that, when pr~perly :administered, the :~ve µiterrogation 
. ·. ·:teehniqu~s .. posed .a "negligilile'~ "rfsk ofphysical Injury" and "n0 real risk". of "long~iemi mental 

t'.ife~s.~· fd -~iP 4-17~ .. Y enhey. had "produced very valuable: restlltS µi. revealing rebel.. · · · 

-· ·. 
· .orgartization;tiai~g and 'Battl~ 9r:ders.'.""!d 1J l~.· JA·Northem·Iieland.-·.t~e ~olnmittee 
·.observe<!, use of the t~hniques.~·-"~rdin~-police intei:iogation:had fail~;'led·to, among·. 

) · . . : other things, tlie ide~tification of mote than 7901.~~ members, det3i~s .abo~t "possiblcH.R.A., 
· -operations" and "futur~ plan.s~" ·ii:nd th:~ dlscov.eiy of large quantities of arms and exi)losives. Id 
;nr21.:22.: ~e ¢ommittee emph~ized. tluit the techniques were "directly and cindir~ly .. · . 
tespo~ible_fqrtJie:·s~ving.ofli~es _ofinnocent Citizens." Jc(iJ 24. · · .· . · ... . . . . . . .· . 

. _·More·bro~dly, tke Park.er Co~ittee:~taln~ that.the meamng· of Co~bn Artkle J's · 
.,,_ , 'f~ctions-mustJ;e interpr~ed based.onthen¢ure·ofthe··co)lflict. See: id t3o (expla.lning that: 

:. >:::. · · . : :t~_wcb.. -'as,~~ht1~~~-;. 'inh_uman/-~lru~liatin.gt ami"'degrading' f~ll_ to b~judgeq .by .[a . . 
:,..-: . ·.·._. .·: . ~--: .'._.4isp~~i6iiat~J 9~~~~ u;i--the li~t_,o(t}re.·cif~~ .in w~ch'tbe)ec~qu~s· ai~ ~i>P:li~"). :-· · .. 
. ·. · .:.- ·. · . :. :-'··Accordingly,_ the ~mp:)ittee conclude4 that-.Common Arti~le.3 niustbe intex:P.ret~ iri light·ofthe · · ·. 
~-. '. .... t.; .. • .... ·: wiiq~e threats. p0sed by .ierrorism .. Althotigh cc short ~f wa.du _its .Orclinazy;~ense:~ t~rrorism -is "m 
: , -: ·._: ..... _-· -many·ways worse-than-~.~· zd· .iJ.32 ... fi:o~·~'withfu the~~try;::friend··~d .. fc)e:-~irnod~e , ·. 
:_:_: ··:-_; ': .-_ _-·· ·_. ·.identifiable;·-tlie:rebefs"may ~e.ruthless iµeii deterDPiiedt0 achi~ye·tJieir end~ b:Y:mdi~ninlnate. ·. 
:~ .· :·.:- ... :· : : ~ks oli'iniloceni-persons __ Ifj~ormation·i~ to be"o~ec;t time mi:ist be of.the essence·of~e _·. 
· : ·: _·._:.-- · · · . operation~"- Id. M6re0v.~r~ filctors·tliat µiighr~cilit8.te.interrogati0n in traditjollaj w~-such as 

·-.·. 

: .... -:._ ·. · __ ,._ · .. -.'ainple fufor.µiatiop.';. to _:assist ..i~ogaton ~d ·"a number. ofpriSoners w~o· dislike the-~rtent 
: . . ·. ·. ·. " .-: . ; ·.: . . erieiny -i~~e·:~pp:~e oiily.too :~Iµig ·fQ·taJJCl ~ire .often a~sent '~in·cO~ter~revolutionary : . . . \ . 

.. ~ ·.;_·: .. ·-":. ··':·"-c>p~~~ns·:~}d~iJip5-~~- $~also id' (notirig.(iffi.icajty QJ,·_ob~g·inform~o~:~qul:ekly'): : . 
:._-.·; · -: .. : ·.: ..... : ::Q>~ajuehtly1_th~:·Jlm:k~ ~JJ:ullittee coO.olild~ ~ iµJig~t:Oftlie nature.~f_the.te~~st ~eat, · .. ·: · ;. 
:-·:: .· . .- :_: · . , ·1;he: i_ntertog~o:µ t~hniques.-~niployed by the Umted:Kingdo~ were ·consistent with.CoillII}oil ' , . _. ·· 
:~'.._-,~,-><::---_-::·~cl~·3:·_··._.··:.:<_ :r.:.~-·-. :··.'.~'.· .-.·· .. :···::··. ·:.:- .;: .·· _> · .. :_.,_·· __ ;_. ' ... ·.·. ··;: ... · . 

. . . . . ~ . '· .. ·:· ·. : . . . 
)- ... _. . .-· . .- . - · .. · .... · :·: . ·. .· ·.. .. . -:•. . . 

.... . - . .: ... _;,: ,_. .= ·.: •.. ·::_ : : .... '·. ·.- . . . . -~-~. . . ... . 
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. · Shortly after: the Parke~ com:mittee issued its report, Prime Minister Edward Heath .. 
announced that, as a matter· of policy,- Britain would .nofuse.the five techniques in future .. 

. fo.terrogations. ·.See Pebate ·ori lnterrogatiOµ Tech:Qiques (Parker Coqmiittee Report),_.832 Parl. . 
·_Deb., H,C. (5th Ser.) 743-50 (1972); see al~o Roger Myers, A Remedy for Northern Ireland:. The 

. .Case for -United Nations Peacekeeping lntervendo1J °In An lntemat Conflict, 11 N. Y.L. Sch. J:. 
~ .. · _-_· ·In~'l & Comp. L.1," 52.n.220 {1990). The Prime Mint~ter ~id not, to our knowledge, -~e issu~ . 

. . · :·. · wi.th the Lord Chief Justice's.interpretation oftJ;te Uniied Kingdom'~ treaty obligations under 
... · .· . · · . · · · · 0>~on Article 3," howe'Xe~ .. Indeed, in announcing what he stated was a change in pc)licy, the 

· · . · . . Prime Minister emphasized tllltt the majo.fity. of the Conµnittee "oonclude[ d] that use of the : 
.. . . . . . .· methods c0uld be justified iri exceptiona~· circumstance~,,, su~ject to. Safeguards .. lei at_7 4 3. 

· · _ . _. That for more than. two. d~des following the enactment of Common ArticleJ, one. of the 
world.'.s leading-advocates for and ·practitioners of the rµfo. of law and. humari rights employed 

.. . techniques similar ~o those m the CIA program. an4_ detemuned that they- complied with.Cortunqri.·· . 
Art~cle 3 _prov.ides strong support for o_ur conclusion"iliat the CJA's_:Proposoo techniques are also • 
-~~istent With Co.mmon Article 3 .. The CIA'.s .Pi~posecf tecpruques are no~_mor~ grave °1'.han . 
::tP-o~e"employed·by the United_ Kingdom.' To ihe·.contra.rY. Uie."United Kingdo_m found.stress .. 
· p<;>sitions to ·be-.consistent with-Co.mmon Article 3;:but the .CIA currently does· not. proi>ose. to · 
i_nCiude _such a tecJ:µ1{que. Consistent wi,th recommendation:s in_ the Park~r Committee's fog?} 

. -, , · · .: · ... opimo~ the,Cµ\. has develop~-- extensiv~ s&fegui:ids,. llicluding writteri.~~delines, traiil.ing, 
. ·. clos~ monitoring by medic81 and psychologi~al personn~l, arid .the approv~ of high lev~l .. 

' . 
. .. offi~ials:t9.e~re that the·program is confined to safe aiid·neces~ 8,pplications of the . 

·. technlq\_fesjn a·oontrolled;.ptof~sioruil e1tvirorunent.: Wbil~ the United· Kingdo~ employed 
} . · ·these tecliiiiques in a do~n ·coloniai and related <::Qnflicts~. the Ui:llted States .pr:oposes to use_ these 
, : ·. : . t~~"e~ onl¥ with a· small ~m:b.er tif hlgh value ·terr~tjsbi ~gaged in a worl4~de armed . 

. . . <:QnfliCt:_ whose primary ·objectiye is to _inflict niass "civilian· casualties in the.United States and · .. 
: ·... · ~.. . . · ." · -tbfougho1:11 the free·world. · · · 

·. .. . ~ .. .·. . 
.. 

·· ·.·: . :· _. .· :. ·The·U:rutec:J Kin_gdo~~s dete~n:atic;~·tindet·co~~ Aru~le 3 8lso"sheds·stibstantiat · .. 
_: · .. ': ·: . ·. .· . ligbt on 1'ie.".decisions: of-Other int~onal tribunals appl}'ing legal "standai-tts·.that:fun~eritally. . . 

."::. ··· .. ."·:.- .· : : dµft;t fr~m C~on· Article-l. ''As· qis~ssed above, ~e Euro~ Court of~·Rights._later ·. . . 
_:_·:: · < · ·. ~ · ,·found ~.iwo·<?ftb,e·int~gatio~ -~qu·e8 -approved by tµe.Committ~iet.m.aJiipulation · · :· · · . 
··:· ::- _:.· ~--... .an~ $leep_depriv~tion::vi61ate<t~~--~d-~o~e prC!hil?i#~n ... 9n:"9pgradiiig.tr~~t'~·jp:_th~ .: · · ·. ' 
· · .·. · .. . . · ·· .. · ~ ··~pean· Conv~nti~n ~ ;Hun;um ·Rights. ·to which the United· State_s is not .a paey.- :fr:~'f!:rpd v. .. _· .. · · '· 
: :-. _ ·. ·. ~ . · .. ··. l/nite_d :f(ingdl!in. 2 .EHRR 25 (1980).-: 'fhe.-cO.µij explained tMt ·"de§.a~ .treatnie,iit'"tinder. the . .. .. 
. . ... ·. ' : EcHR-includoo -actlohs.-mrecf~ at.''breaking.(~~Jphysie8I of. moral·.resistan~~, :Of de~ees. 14.' . ::.- . 
. . . . :< 116'1: . The co~~ s. .cap~ciotls intetpretatjon of-th~ ~ur0j>e3n: Conv.entioµ" s.probi\iiti~n oil . . ~.,. . . 
·::.·. ,. ' ·.. · , . ':~.egrading tr~~nt" ·is noi. well-sUitep for·co~~it-Arti~Ie·3_.so .. Ind~ --~e ~pean.COuit . 

·. . . : . .. . . . . . . : . . . . . . . . . . . . . . . . . . . . .... : . . . . . . ·. .. . : . . .. 

. :_-~<:.::·.:,..·::::. · :'·· sci:~~e~-.s~e-~-iirPub~;~Co~;~ee~g~".toiti;J.e·~ .. Jsr~;,,~51~94·(~9~~j,~~i~:_._.·.:~ .>.·.-.. 
:_: .: · . .. · :theECHR..decmon3t:1d~;.tJl!li.aconi!>~on.ofiqten"Ogati~.tecJmiqliesinigbtoo~e .. inb~and.- -:- · ·.. · 
.:_., . .:- .·. . . ..~de~,-treatment." &.e.id..at 27-28 •.. ~-discussed abQvC,."se~ supra.at 41-42. tlie Israeli c:l~on im.ned ~ .. :· .. 
,; :: := <· , ~ . .- :··.oUJ>9.~-t1Jai:mn~·s~.1aw-~did'oot specifi~-PulPOitto·~ew~iaf~~tiites~~"1nao·?d ciemdinr.- . :_ · ... · -.. 
: .. : ~ · : .. ::: . ·.: · _ '. -~~~er~ ~ci¢lr ~ty. Iml:~_leSs "'.li,atrl5es:io .an.~~ge~iJP.oi;t peisonaI ~-~ otb,er~cjlation.: .. · · · 
: · : ·.:; · .'· . ·· ·· of Coo;inlOO Miele :3. ~~ y.e:ttS ~;tlie· Saine~cxiUrt reeogni7.Cd. th8i die inteiiiaUOnal.Jaw ippli?hle':to. domestic· ., .. ...: 

-- ·= . ·· ·":· :Crlinirial taw.enf~t and tbat.ai}plicable "to.an inned-conflict_funaariteotany.diffei: .. Whil~ the ~-places. · : ·:.- .. · · · 
.f = .:~.· ... :~ "~ol*~~~~nson~~~tiea~8eiierany,tJic;:~w~·~e4~ietreq~a.~~ . ···:: ·.·· :-: 
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·.: _; ... ·_.. . . . . . . . .. : . . . . .. ~ · ... : . . . .• ... . · .. : . . .. · .... : . 



.(b)(1:y·········' ..... _ ..... : ... 
(b )(3) NatSecAct 

·- .... 

'. - ' . . . . . 

. _:_ 

' .... · 

.. ·. 

· ha,s .interpreted that provision not onl~ to impose detailed .requirements on ·prison conditions; but 
. ~so to prol_ribit any action tl1at dri~es an indivi.dual "to aCt against his will .or oonscienee," a 
· standard that might well rule· out any significant interroga,!ion at:all. See 0Greek Case; 12° Y.B. 
· ~GHR i ~6. Those decisions reflect that the Eu.i"opean Cpnvention is a peacetime. treaty that · 
prohibits any fonn-Qf"_degrading.treatment," whil~ Common Article 3. prqhi~its only . 

··"humiliating and· degrading treatment" th~t rises to the level of an "outrage upon per8onal · 
digrtit)'. •! Comm9n .Articl~ 3 is a prQvisfon d~igneci for times ·of war~ -where the. g~thering of .. 

. . . intelligence, often·by,iequiring a' captured enemy "to act against his will or'C9nscienee" or·by 
. undermining.his "physical or rrioral resiStailce~" is.to be expecte4. •Furthermore .. -it is·uncleai: that. 
: the ~CHR fo1re'lhrul V; "u.K:' w~ oollfronted With teehp.iques ·fuat provided adequate food aiici . . 
. that were carefully designed t_o Qe safe, s\ich as those prop0s.ed by th~ CIA : . . 

· it is_ the United Kingdom's interpretation ofConimon Article 3. in practice that ·is rei~varit 
to olir determination, not the ECHR'·~ subsequent inteq)r~ion· of the legailty of the_ United · 

.. · Kingdom~s techwques un,der a· different ireaty .. The 'practice of the United Kingdom in . . . 
.. implementing the.inteiptetation -of Cgm)iion ·Article 3 supports th(? interpretation: set forth above. 

D.· 

f:~:·:_.-_:-·-.· -,-:.· ~:1~~-~~~; P~biic·Cothinid~.tfkainst"r~e:in·/n:aei~. ~G~~ioj1sr~~i;lici169/o2; -. · :-_:.-- :·. 
· ~ :. ._:_:'./f~ (D_~ .fl. l90S): --~-- ' . . · -·- :-_ . · : :-.. _.. -- _ .- ,. .· · -.._. _-/_"·": .. · _:·;. ~ -, _ _ ., ._-- -": ·: _ · .: --.__ _- ::"-
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· less -definition. The generai principles .ieave state parties to address-the new ·eventualities -of :w~, 
__ to _mold the interpretation of the Geneva Conventions by their conduct .. W~ will not lightly_ 
construe the Geneva Conventions 10 ·disable a.sovereign state fro1Jl defending against the new 
types of terrorist attacks carried out by al' Qaeda. _ -

- -

The _interpretation in this memorandum-refl~s what w·e·believe to he the correct 
.interpretation of Common Article 3. Because certain general proVisions in ·Common Article 3 

- -were designed to provide state parties With flexl.biIJty to address- new :threats, however, the -natuie 
- of stich fleXibillty is that other state parties may exerdse their" di~eretion in"·ways that do- not._ . 
·perfectly align with the policies·ofthe United States. We recognize Conimon· Article 3 may lend 
'itself tO' other interpretations, ~d i~temational bodies or our treaty partners may disagree in . 
. some resp~cts _With this interpretati<;m. si · - · ·· 

.. ,_ Just a:S we have relied onilie War Crimes-and Detainee Treatrrien~-A-cts, other states may 
··iumto treaties with similar la,nguage, but drail~ for dissimilar puipos_es;· aS-a source of' 

--·. · _disagreement: AS discusse<;l ·above, for example; tlie European Courl._ofB:uriia,n -~ghts 
· ~- d~erminoo that certain_ of th¢. interrogation tecliniques:proposed for use by the CIA.-diet · 

· manipulatipn and ~leep deprivation..:..:..violated the European ConventiOn's -stalid:-Rlone -
. p_ro~bition <?ll ."degrading tr~tment n Jrel!!IUf:v. :United Kingdom, 2: ~ 25 (1980). For . . 

_ _ _ :·r~ons we have explained-, the_ECHR deeision does not oo~it.itethe.b~iSfor a COf!ect-readirig · 
. - : : .of-Common Article'3_ in out view, ·bui the openn~s of"humiliating _and-degrading tre8.tµlenf'. 
: ._ · . · . .- --. "might not preve~t oth_er~ fr~m, iricoriectly, advdcating such·anfoterpretation, anq the.State . 

· · · · - .. Department ~nfrifl!ls us that·given, t4e past statements of.our Europea,n t,r~ partners ·about 
) . -. _ -:U~~ States a~tions_ irt the W~_oxi Terror;-~d"no~ths1anc(jng_s~me oftheir-oWll past · 

_,. . p~~. ·see- supra.at n.36, .the.United ~tates could reasona.biy ~i.pect sbm~-of <_JQ.r European 
' treaty. partners tq t~e precisely. such an_ ezj)ansiye.reading of the "op.en ·temis in ~mmoii . 
· AI:ticle 3. · ·. · · · · · .. · .. · 

.- .. --. - . ._. -. -R~gni.Zmg the generality .or some. or eomnion Arti<?J~_-3 ~8 provisions, c0ngr~s-. 
. , , .· _. .. , · -.~proVided a-mecha.nlsm through which the:President coul,d' authorit8.tiveiy;deteniiine how the 
>·.- ·: ' '. · _:United Siil:tes.wouldappiy its teims.fo.sp.ecific--:coniextS. TheMilitafY.Commissions Act"ensure8 ._ · 
· .. ~. :_- -·:;-_. · ·:. · ·: · ·---~·the Pre8ident's- ~t~rpi:etation· o_f_W.~ .m~g a,nd applicabilitY ~f the·Gen~va.C~nv.entiom: · -. . 
.. ,, . ._-'_- -. · wotild ~~ti~~ as a. ~aitei: ofQ'irl~ed States l~w: ·Section 6(a).-o(theM:CA.is· $quai~ly djfect~,at-. · .: : · -

-. ,. . .. . ' . ._ '1:heiisk tii~the·int~q)retatlon8 that:Wo~d gQide our militarY:and in~elligence·perso~el ~t,lld·b~ ·' .. : , 
:· :, :·- :·· . :- .'.cast aside. after the fa.cf by our-.own 'oourts odntematlonat tribun'.als, armed~ il:~bfo allQ: ._ - . . . . 
-. _·: ~-: _.· · -.'·g~eral.lari~~~~n-Coiri.nio.n-Artici~j-_that-coUI~-t>ear_.~¢.w~ight ofiWi9e~~9fpoJMr- __ ··_:_. · · -
~:. :: · : · - -.. --J>referen~sorsubjective·-irtterpr~tions. '.fo,red~cethis.ri~k, Q?ngt-ess:re~dered·i:heGen¢"va·:· 
._· ·: ·. • . · .. -... ·eonventions judicially·un.~mofcea.ble. See MCA..§ S(a)::Tlietole bf th~ courtS in enforcing.the 
_.-· ·:· : :. · _ -. , Gen~va C9nve~tjon~ i~ 1ini.~ted:to ad.il:tdicafing ~osecutions under.tlie:Wilf"Cririi~ A.crfuitiated . 
'" . :;_·' . . .. · ._ by.t4e E.xecuiive·Branch·and, even theri,"comfs. may not rely on ~a f~~i~ odnternatio_~_ sauice 
. . ... : .. ·• . . ... - . · .. ! . .:·. . . . . . . :. . ... . . : . : ~ . :.. .. ··.:· . . . 

_,",..: .. · ... ·. :,;~~~~i:.n~qM,~·;,f~~Ll.it~Artid.3: ~ ,: .. · 
.-.. · . .-·-. · : . ._ ·. _ .: · COillmo.!J. ~clej_ls.c~ear._stateparti~-are.Obliged:as·a:matterof'.intei;Datlo,nat_~-<~ghnoine:¢essatily"their :'· : : -.-_~ 
·;- · ·: · -.:- .. ,_Qwndomemc:~}t0-followit,:an<fstateshiveno'~on~er~oxi3I"taw·fo·adopt~Ie ·_- :: _ -·:. ·:· .. 

· :.--:·_-:· -'''.'· .. ·· mterPretaµon5?iodds_· · .wi_thihe·~giiageofthe_:p,i:<J$i00: .. : : __ - .. ·- .· .. _ .. . '-- · · • . . ... . - · 
. - -. . , .. : 
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· .. of°lavi" to·d<iide the·eonterit.of tbe statutory elements in the War Crimes Act. Se!!. id.§ 6(aX2) .. · 
fongress also expressly reaffirmed that the President has a.llthority for ~e United States to . 

·interpret· th~ ~eaning and·ap.plicabilitjr of the GeneVa Conventions . . See i<!. § 6(a)(3).(A). Should 
. he issue ~erpretations by exeeutjve order. ·they _will be "attthoriPttive ... as a mat~.er ofl)nited 

States· i~w in the ·same .i'nanney as other adminjstrative regulations.» . Id § 6( a)(3)(C). sz . · . · . . 
.. : . ·. : . . : . . · .. 

·. . · \ye·under'St3:Dd·: ~t ~e Presid~t intends to.~ this. mechaill~ni and to si~ ·an· ·· 
·exeCUtive or~~ ·setting forth. an interpreui.ti~n of Common Article 3. That action would . · : . 

. ·· eonclusively·detehnine th~ appli~tio_ri of CoiillnoQ Article 3 to the CIApio~ .3.S a· matter. 9f .. 
. . · ~= pnited· Stat~s·iaw_ We h8.ye re~_ewed the propased ~ecutive or~er and. have.det~n¢ that it · .: 

is wholly consi.st.~tWiththe arialysi:;;:ofCommon Article.3 ·setforth.ab~ve. $ee.Proposed.'Order 
Entit:J~ 1nterpreffltiqn of the Ge~vq C.oTJ.Ve!ltiom· Conmion.4rti~le 3 As Applied to.a _Pr<>grCD!' ()/. 

: . · · · Df!tentiqn.·an4 Jnterrogcitiqi1.· oper~<!- b.y ih~·· Central Intelligence Agency .. (Ex~tive· Clerk fin3:1 · · .. 
. ·:· ·· · -, · ·: araft~ pr~~ted to th~ _President for s~gnature. 'July' 20; 2007) ("qraft Oro~rj: ·Because the. . . . . · ' : · ·. · 

· ... · : . · . ,executive· order- would be ·public,· it Can.not ~gage· in the .detail ea application of CQmmoir .. · · ~- · _ 
:.. . . : ·. ·- . ·Article 3 to·the .six propqsed technique8.embodied in-this ~pillion. Instead. _the exerutive order·.·_:. ·. ... . . . 
:· :· • : . . .setS fodh ·an iµ~eq)retatjon of Common Nticle' 3. at a higlier level-of g~neratity·that't{acks·ihe .:. . . . . · ... . 
. . · -_ :_ .·· - ~ysis jn-.f:his·opinion and,. thereby,conclus~veiy determi~is ihat tlie·CI:A's.pro~sed_prqgram · : -.._. '.,._ 
· · · ... _ ·. ·of interrogation and det~Iitio~ induding·~e six proposed interroga.ti,on.techniques.. ooinplies. . · : .· .. 

: ": with ·co.nmion 'ArtiCle 3. . ' · : · · · ·· .· :. · . .- · · · . · . . ' · ·· .. . : . . . . ... . 
.. 

. . . Tile ~ecutiv~ ·order woll14 pi:ohlbit any teefutlque· or ronditjqn ·or ~nfin~inent th&~ ... · ... 
·-: · . ~nStiitutes torture~ a.S·defiii~ in ts U.$:C .. § ·2340. or any aet-prohib~ed by .. section .Z44 l(d} of ·: · · · · 

}_ · · the War Crimes· A;Ct:: See·i>taflOrder §"3(b)(l)(4)-~)- "Tbis·o~ee h8S .eoncluded ~a~ ihe ~he .. 
. . . . propos¢d·~echnlq~~s •. when applied in -oompli~ce with .~e :proc~ilres and':Safeguar~ put ·ln . . . 

· ... " · . ·. · .· . : pliu?e·by.the CIA;:~mply·wi~ bOth ~e fe"d~ anti~iorture stimrt~ and tlie.War. Cnm~·.A.ct ... See· . . . . . '. 
.. :.· ." · ... · . , . · ; : .. ~ctiO!J .23~~ Opinipn ~ Part n.. sripra; . . · : .. '_ .. · . ._ · . · . . . . · ... . .. ._ · . · · . ... .. · .. 

_,: '. .__., ._-. '.,: '. · .:- .... Tq ~e fyll-·f~j>l~iti~~~n of p~h~~C~fo~;Ccimm~~· Artl~l.e-~~ .die. ~ti~~. · · 
. · :. ~. :_.. ~- . ·: o~ei:al~o·w<?~d :J>fahi~it·~'a!hei'. acts ¢violence s~o~ enough. t_o.~~ oon_siderecr oomparable-tri . ,. ... 
. "; ::.. . .. . .· .. :.murder;tQ~ mUtilatipn..and·crqel oi inhuinan.Jrea.triient.as .(\eijned in~.~e war.-Q:j.mes'Act..... ~-,. .. . 

·, '_.: ~ :: . -:. ::. : . ?#.O~der:~:~~~(~~·:. ~~#J~~d~~~-~~e .p~ IY:~~.(~- sip~~),.~C?-~-propo'~ .. ._. · ·. ·:·>.-. · · !· 
. .'·- .:. · · ...... · ~hniques do nofmvolve VIQl~ce-on'a:l~el-con:iJ>arable·~·the four-.enumer.ated forms-of :: . . . 
~ -_>" :· .· ·. · ... ·yio1~~~:1nira8taph·i·(a)of~~n)\i:t~~le ~...:.;ni~, mutilati<:>~.tO~rC;·.~~·cni:ei.· · .. · · · :·· ·· 

.. : <. ~ .. · .. : .·~ :··.· ":,_·-.: .:·:. '~-ri.e·~~~ .. ~ ... ; ·.· ~~~~~-- : .. _. .. _: :: ... · .. :d:_:;~ .' -~<· ~ l: ~if. ·~·-fi/ .. ~:~-and····::.'·: ... _ ... :·.-:.··-. 
:::'·· · ........ : .... :.~.~~uvW.«~d-=·=;~ =·~~~-;::: ;!:7. ·._:·. '.·· : .. . . 

:. ·.·'.' · · ·· .. --~~~·ordiuarllf~titiediq·~~~.:tlie~h ~~e.g.,&ndiez-~v,Oi'ego~~1i6 ... : · ... ' • 
.~:·: .':: ~ ._.. s,;Ct.;2669~2685 (2906). CongteS!l.~;~.~.the.MCktbatit.~·appropriateto:aftimul•the.-. . ... : .. 
. :. ::·. ::~ · ·: · · · J>resident~sinteaiaemn011SOftb.eGentwa-C;onve11tiOns.aieentitle.d iiiptdtt.ction: ItiS·ippazemtb8t<"'.imgre$swa8 .·: : · : . : 
'>.~. ~ ··. · :: ." reactbigiO.th.C.SUpmiie cOuit•s-dee;siOnin.Haifidmf wbieh·adopted-aniuWt "et3ti0n.Qftlie&ppli~offhe..· .. ·.-··: ... ._ .:: · 

: :~.:.: ·· : . . · :~~~-_to~Ofthe~-witiiouttaldDg~plOfthe~ .. ~<>D: !fee··.··:· . .' . 
. ':. · .. : ... : . H~~·-l2oS:Ct.at~195-98ild . .it.2847:~.t.,c1issenDng): lbe-M.CA.thei-efOre.reft~·a.congn:ssional· .. · ..... 

. ·:. :·:· .. : . : .,: · ._ -.effP.it ~ ~~~ piiiicip8I :r9Ie_-tbat;die:PreSideQt.J'.13s .. ~oo8lly.p~ ~defining Our·Natkm~s iuiamati~iiai" . ·: :-.- · .: 
."/: f ~:. ·. ~· ·.~JiP#~-~~~.~~~tia,l~~-~··~~wouldnot·bC.subj~:cqojudj~~ ~-Fr~fn: .. · .. /.". 
: ... -.. :·.-.:. ·: .... · ·:· .v~.MaSiaclntsetts. 5.0s-u.s.:1ss;8QO-Ol {lff'l) (bolcq·tbat~det)tial:ac;li~iSnot.SUbject.t0jUdicia1-rovie\V. · ... ._:. ··. ·:· 
~ -. · ·· · ·-. 'Wi'der die Administrmve-P.roc:eduie. AU;'C>r .c:itbel sWute. ~" · · iesS sratemf:ot hY"Ce~. · .... · ·· ·. := · ... :: 

::?(!:~> .r~,: ... ·c· -~:·,~'~·-··· .:. ·· ···.::: · ~~w~::.···;:· .> ,.::: -<:-;:~-
. .. . .. . ..... --------.- . . . . . . . . . . . . . . t {) 0333. · .. . ; ... {t>){t-r·--'·-.·:··::~: _:: ·: · ·: -: ..... · - .~ .. ·. ·,: .;· .. · .. >. .. -. ·11 .: · · ·· :. ·.. ..... · .. ·: · .. ··.· =.-· .. _ ... ·· ·.· .. _ .. · 
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~eatment The limitations on the administr~tion, frequency,: and intensity of the techniques-· in ... 
particular, th¢ corrective techniques-ensure that they will not involve .physical force that rises to 
the level of.tlie ·senous viOlence ·prohibited ·by the_ executive order. · · · · · 

. The ~ecutive_order would prohibit any .interrogation-technique or condition of 
con:fin·ement.,that would :constitute the "cruel, inhuman, or d~grading-.treatment-or punishment;, 
· pro_hibitoo hy_ the Detainee Treatment Act and section· 6( c) of the.MilJ.tar}>: ·C01.~missions Act. · 

.·. D~Order_ §J(b)(i)(D). We ha:ve ccincludoo that thesixpmposed teehniq\ies; ~hen used as 
authorized in the _context of thfa progrfiln, comply with the_ Standard ill th~ DTA and· the MCA .. 

. · See Part III, Siipra: : · · - · · · 

. To address paragraph. i ( c) of Common Article 3 Jhrther, th~ executive o~der would bar· ·,. 
_interrogati~n. tecJ:uliques or eonditioris .of confin.ement constituting "~llful ~d outrageous acts . 
. of personal abuse done for the purpose of.humiliating or.~egtading.tbe individual in a.u,.amier._so 
_-serious that-any TeaSOilable·p~rso~ Consid.ering-the circumstances, WOU'd deem ~e acts.to be .. 
--~ey~>nd the :bounds· of hum~ii decency,. such as sexual or sexually· mdeeerif acts undei-takei; for 
_the purpose of humiliatio~ forcing the individual to perfomi' sexual aCts· oi .to -pose' sexualiy, : 
tbreatening the individual with sexual'mutilation,. or risiµ.g the.individual ~ 11- humap shield:'"· 
Draft Order§ 3(b)(i)(E). This provision reimoroes_~rucial feature8:qfthe int~rpr~tation of . 
.paragraph I (c) uf Common Arti~Ie· 3 set forth iri: this opiilion: : '(o :trigger th~ paragraph; . 

. .hubiiliatio~ and· degradation must.rise to the ·level ·of an .outrage.; .and the tenn ~·o~~e" 1()0~ to 
_; . .. · the eyaluatfon of a-reasonable person:~at the conduct is beyond the bounds of J;iuman decency~ 

-.::. ··· _.: ~ng irito·~~si~eration tl;ie pui:poseand.cont¢xt ofthe·oo~ch.ict.53 ~-explai,:led.aJ:>ove,_ the.si:x · . 
. ) .. •. . . ·proposed t~hniqu~s. do not conStitute '~c:iutrag~ ·upon :personal digniif;. unc;ler :tb:~e principles; . 

'.: ·=.-_.-- ·•. : ·.·th~. the t~hniques atso sa~isfy·~ection 3(b)(i)(E) Qftheexeeutive or~er:· -- ·. - " . 
' . . . . : - . . . .. . 

... 

. - · · _ . AJs~ implenierithtg.pa:r~~ap}_l_1{c) ofCommon.-Articl~_3, the ex~tj~e_o;der.wocld 
. . _· .:_.-prohibit."acts. inteQded to deriigrate the.religi~ri,- religious.praCti~. ·9r·religious obj~" of the 

-:. ~· '_. ;· · .. -detainees. Draft Order .. § 3(b.)(i)(F)._. ·The s~ techniques propt>sed by th~ CIA are_ not directed ~ 
:-.:·· ... _._-_ ·_ ·: -':.·.the-religion, religio~.P~cti~; o_r-religious:ol;>j~ ·ort.he .. de~ees·.·, · ·. -- _- . · 

[/:) _: ·_> .. :- · ' .. _·\ ... - µ~-~ee~q~~ ~d-con~~ions ~f ~~e~~ilt~~~pr-0y~j~-~~ ~er -~Y: be;~ only- _. .. ·: ·: 
- ._.-- .. -,-." ·' - .. .- · with .certain ii.lien detaine.es heliev¢d· to possesi;"high_yalue m~llipce{see Prtlft Qider : · · .: · . .- ... .- _.: · 
,_·· >_.: _" _:_" .. : ·: ... ·:§_ 3(b)(u).), ~ci ~ej)rogram.is s~Hrilit¢.(~e P~·lA, Sup~a). ·'11;te.·ct\prQgripli;Iriust·b~ ... ·. ·_. >-

-_ ., _. - ., · _· -... : .. : roriducied·:pui-suant to .Wrltt(!il ·poli9ies issli¢ ·by-1he· Direetor of .the CIA_ (see .Dr8ft-.Qrder-§. 3(c)). · .. 
,~·-_:::~:;.-. .: ·. a.µ9 th~c1;Awiiihavesuclipoliciesmpiaee.(s~PartI~i>S7.@'a). lh.addi~ion; th~executive ·:: __ ·: _-·. -
/:-.: :· - . . --.order-w~Uld require fue.·Directo~l- b3sed on Pi:t>!essio~araq:Vi~~ t~-.4ei~e tli~tthe.~~biµcjues - · .. : _·. · 
-. : · . · ·· · -. · : are ''"safe fQ:i; ~-with ~ch detainee" (see Draft:Order· ai. § 3(b)(ll:i))~ and the CIA.. intends.to do so · -. 
;: . --;· ::_-. . . ~{see.P~ lA~ aQ.d.I.B, ~r.~)- - . .- -. -- . .. -- . - :· · .. 

:.-.::~;~~·-·· : .. ·- :::_>-_'_- .=-_ ·::" ·uti~~-~~-~~~~~~ ~~e ~~r.· d~~ ~~i-~~~~~:*~ ~~c n~~~irl~ ~flife,··:·. ~- .. ·:·:·· 
: .. :: . : . '·. ": ._ :_ . :-_· _. ih91uding. adequate. fQ~d and "w~e~: sh~tCr.· from $e -~l~D'.l¢nt8hi~~ _.ClotJ;llng, proteet:i~!l ·· ", : / ._ .... · 

. : .• ... : . • . ". . ••• ... . . •. ! • • . .• • . . ,·· ; . . . .·!; = .... \ ~ . . . :· ·.. · ... ·. . . ; ._ . 

. .. . 
·.-· ·: . :· - .·. . . . . .. . . · 1a. -~· 

.·.· ··. 
··;- _".. .. . : ·-.·.-· ·: . ·.· 
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fj::O~ extremes· of heat and oold, and.essential medical care." See Draft Order§ 3(b)(iv).' This 
· re.<Iuireµienf. is ba.Sed. on the' interpretaHo~ of Common Article. 3, s '0.verarcJ:llng hum8:ne treatment 

reqtiiteme.nt set forth ·above~ and we ha:ve CQpcluded that the piopased tech¢ques ~eoniply With : 
this basic necessities standard. Set} Part IV.B.3, "supra. ShoUid the President sign the executive 
.ordert"the s-ix pioposed"tecliDiques would thereby corn.ply With the auth9ritative and controlling 

. in~erpretati_on ofCoinmon ~cle 3, as·theMCA.makes·clear. . . 
.. . . . ·. v. 

-- .: . Th~-~ed co¢li~t _agallist hl Q~txbt-· an -~n~y ~ed~ea~eci to ~ng ~~t :catastrophic : 
attackS ori t~e United States, its citlZens, arid its alfies-· is'unlike any the .. United·Scites ~ · · :-. 

·· . oonfronted .. _.The tactics -necessary to defend against this linconventional enemy thgs. ·present a .· 
. series. ofnew questions under the law.of.armea confljct. :The oonclusions·w~ have reached . . . 

. · . ·.h~rein, however; are as forused. ~_.the narrow"c~IA program we.address. Not ip.tended t~;~e·used · 
: .with ~I.detainees-or.by all UJ). pefs9nnei w~o interrogatt; ~ptured terrorists, the CIA.program ·_. 

. · . would be, restricted 1:9. the mqst knowl~geable ·and= daI)gerous ·of terrorists ~d is de5igned to · : 
· ... ·obtain.it1fonh!ltion crucial_ to defending the Nation. Cortrmori Article 3 .permi~.the=cIA. to gci · 

0foi;y.rard :~itli the pr9j>Osed interrogation· prografil, and· ~e Piesid~nt may detei:n1}ne-that ·i~sue· . 
. .. "C9nclusively 1Jy issuing a~ ~xecutive order. t-0 that effect pursuantt<.'> Ju~· authority under the 
: Co_nSt:itutio9 and t.he.·MCA As eXJ>lain~ .~bove, the pr-Oposoo executiv:e . .ord~r acc0mplishes . · · . · 

. precisely that -end. We also have-:COn.Qluded ~at tlie CIA' s ·six proP.os·ed.interrogl¢i<?n teclµrique8, . 
: sU:bject to all· of the conqition8 and safegliards described her~in, \\'.Ol,lld comply :with .i)ie Detainee ... 
. : Treatment Act"and· the War'-CriIDes Act.· ·· · : ·· .. · ·: · ·'. ·. · · · . · . . · . · ·· · · . . . . . . . .. .. 

. . 

·. - .. 
Please.l~t-i:is-Icnowif~e·may be of~er.a.Ssis~~-

. .. . 

. . . , : -~ .· . 

. . . . . .: ·Steven G. =Bradbury 
. . . : j>rincipai l:>eputY Assistant Att~mey· General · · 
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