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- with respect to any of its offenses that expressly address by name specific prohibitions in \

Common Article 3. Combining Congress’s view in its implementing legislation with our own

.analysis of Common Article 3’s relevant terms, including the alignment of Congress’s

definitions with intetpretations of international tribunals, we conclude below that Congress’s
view is correct and that it has in the War Crimes Act fully and correctly defined the terms at

.issue, namely “torture” and “cruel treatment.”

3.

Congress in the MCA also made clear, however, its view that the grave breaches deﬁned

- inthe ‘War Crimes Act do not exhaust the obligations of the United States under Common

(b)(1)

(b)(S) NatSecACt

Article 3. The War Crimes Act, as amended, states that “the definitions [in the War Crimes Act]

_are intended only to define the grave breaches of Common Article 3 and not the full scope of the

‘United States obligations under that Article.” 18 U.S.C. § 2441(d)(5). As to the rest, the Act

. states that the President may promulgate higher standards and administrative regulations for
“violations of treaty obligations which are not grave breaches of the Gereva Conventlons ”-MCA

- . described above.

| § 6(2)3)A). -

Our mqmry with respect to the residual meaning of Common Article 3 is therefore
confined to the three terms not expressly defined in the War Crimes Act—“violence to life or

“person,” “outrages upon personal dignity,” and “humane” treatment—to the extent those terms

have meaning be grond what is covered by the four additional offenses under the War Crimes Act
The President, Members of Congress; and even Justices of the Supreme

Court in Hamdan have recognized that these provisions are troublmgly vague and that post hoc .

interpretations by courts, international tribunals, or other state parties would be difficult to ‘

“predict with a1 acceptable degree of certainty: See, e.g., Address of the President, East Room,
-‘White House (Sept. 6, 2006) (“The problem is that these [e.g., outrages upon personal dignity,
_ in particular, humiliating and degrading treatment’] and other provisions of Common Article

£ .

Three are vague and undefined, and each could be interpreted in different ways by. American. aid
foreign judges.”); 152 Cong. Rec. $10354-02, S10412 (Sept. 15, 2006) (Statement of Sen.

i ' :McCain) (“Observers have commented that, though such ‘outrages fupon. personal dignity]” are
. difficult to define precisely, we-all know them when we see them. However, neither I nor any
.other responsibie member of this body should want to prosecute and potentially sentence to death-

any individual for violating such a vague standard.”); Hardem, 126 S. Ct..at 2798 (“Common
‘Article 3 obvicusly tolerates a great degree of flexibility in trying individuals captured during’

-grmed conflict; its requxrements are general ones. ”) id. at 2848 (Thomas, J., dxssentmg)

(charactenang prov:slons m Common Article 3 as vague” and “nebulous”)

They were not the first to remark on this uncerta.mty, nor is the uncertamty an acc1dent

- The Commentaries explain that the Convenuons negotiators found it “danigerous to try-to go
. “’into too much detail” and thus sought “ﬂex1b1 > language that would keep up with unforeseen .

circumstances. Pictet, III Commentanes at 39 see IV Commentanes at 204-05 (“It seems

 Aswe explam ‘below, Congress correctly defined the content of Common Amde 3’s prohibmons on .

.. . cruel treannentmtheWar Crimes Act’s“cruelandmhmnan(reatmem” offense. See mﬁ'a atpaltIV.B 1b.
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useless or even dangerous to attempt to make a list of all the factors which make treatment
‘humane.””); see also 2A Final Record of Diplomatic Conferences of Geneva of 1949, at 248 .
(“Mr. Maresca (Ttaly) thought that it gave greater force to a rule if he merely stated its
fundamental principle wnthout any comments; to enter into too many details could only limit its

scope.”).

The difficult task of applying these remaining term_é is subst,antiailly assisted by two
interpretive tools established in United States practice as well as international law. The first of -

 these turns to more developed. United States legal standards—similar to those set forth in
‘Common Article 3—to provide content to Commion Article 3’s otherwise general terms. This

- approach is expressly recommended by Congress in the Military Commissions Act, which
_reaffirms the constitutional standards of treatment extended abroad and to aliens by the Detainee

Treatment Act. The MCA further provides that any violation of the constitutional standards in
the Detainee Treatment Act in connection with a Common Article 3 armed conflict constitutés a

 violation of Common Article 3. See MCA § 6(a)(1). The MCA thus both. points us to particular

* domestic law in applying Common Article 3 and leaves open the possibility—advanced by many

during the debate over the MCA—that compliance with the DTA as well as the specific criminal

- prohibitions in the War Crimes Act would fully sat1sfy the oblxgatlons of the United States-under
- Common Article 3.

Dunng the legislative debate over the Military Commissions Act, Secretary of State

" -Condoleezza Rice explained why the State Department believed that Congress reasonably could |

declare that comphance with the DTA would satlsfy Umted States oblxgauons under Common

- Article 3:

In a case where the treaty’s terms are inherently vague, it is 515propnate for a state
to look to its own legal framework, precedents, concepts and norms in interpreting -
- these terms and carrying out its international obligations. . . . The proposed
© legislation would strengthen U.S. adherence to Common Aruale 3 of the Geneva
-Conventions because it would add meamngful deﬁmtlon and clanﬁcatlon to .

.o _vaguetermsmﬂletreaues

: _-" _ In the department’s view,: there is not, and should not be any mcons1stency with
_. - respect to the substantive behavmr that is prohibited in paragraphs (a) and (c) of
._Section 1-of Common Article 3 and the behavior that is prohibited as “cruel,
inhuman, or degrading treatment or punishment,” as that phrase is defined in the
" U.S. reservation to the Convention Against Torture. That substantive standard’
* wasalso utilized by Congress in the Detainee Treatment Act. Thusitisa
~ . reasonable, good faith interpretation of Common Article 3 to state . . . that the
* prohibitions found in the Detainee Treatment Act of 2005 fully satlsfy the .
.- - obligations of the-United States with respect to the standards forde;enﬁon and
. treaunent estabhshed in those paragraphs of Common Artlcle 3.

Letter from Secretary of State Condoleezza Rme to the Honorable John Wamer Chmrman of the .-

. Senate Armed Services Comimittee (Sept 14; 2006) (“RiceLetter”). ‘In enacting the MCA, .
Congress did not spemﬁcally declare that the satlsfactlon of the DTA would satisfy. Umted Staies

___________ m - " ym
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obligations under Common Article-3, but Congress took measures to leave open such an

- interpretive decision. In particular, section 6(a)(3) of the MCA expressly delegates to the

President the authority to adopt such a “reasonable, good faith interpretation of Common

 Article 3,” and section 6(a)(1) provides that the prohibition under the DTA is directly relevant in

interpreting the scope of United States obligations under Common Article 3.

. Itis striking that Congress expressly provided that every vxolatlon of the DTA
“constitutes [a] violation[] of common Article 3 of the Geneva Conventions prohibited by United:
States law.” MCA § 6(a)(1). Especially in the context of the legislative debate that accompanied -
the passage of the Military Commissions Act, this statement suggests a belief that the traditional = -
constitutional standards incorporated into the DTA very closely track the humanitarian standards

* of Commen Article 3. If the fit were loose, it would be difficult to foreclose the possibility that -
* some violations of the DTA would not also be violations of Common Article 3, unless Congress .

were of the view.that Common Article 3 is.in all cases more protective than the domestic -

: constntutlonal provxsmns applicable to our own citizens..

The manner in whlch Congress reaffirmed the Pres1dent s authority to interprét the

- -Geheva Conventions, outside of grave breaches, is consistent with the suggestion that the
. Detainee Treatment and War Crimes Acts are substantially congruent with the requirements of
- Common Article 3. The Military Commiissions Act, after identifying both the grave breaches set

outin the War Crimes Act and transgressions of the DTA as violations of Common Article 3,

' " ‘states that the President may “promulgate higher standards and administrative regulations for

violations of treaty obligations which are not grave breaches of the Geneva Conventions.”
MCA § 6(2)(3)(A) (emphasis added). The provision does not mention the DTA: While the

' provision indicates that there are violations of Common Article 3 that are not grave breaches

.- covered by the War Crimes Act, it also implies that the DTA may address those additional
- violations. See also 18 US.C.§ 2441(d)(5) as amended by MCA § 6 (stating that “the

definitions [in the War Crimes Act] are intended only to define the grave breaches of Common
Article 3 and not the fu]l scope of the United Staws oblig‘ations under that Article '”)

In applymg the DTA’s standard of humane treatment to Common’ Arucle 3, Congress . |

'+ 'was-acting in accordance with a practice grounded in the text and history of the Geneva .-
..-.Conventions. The Conventions themselves recognize that, apart from “grave breaches,” the state -
. parties have some flexibility to consult their own legal traditions in implementing and

-+ discharging their treaty obligations, _Although parties are obligated to prohiblt grave breaches,
.- - with “penal sanctions,” see GPW Art. 129 { 1-2, the Conventions require parties=“to take
. measures necessary for the suppression of other breaches of the Convention[s],” id. {3. The -

Commentaries also suggest such an approach when they explain that Common Article 3 was

- drafted with refefence to the then-existing domestic laws of state parties: It “merely demands-
" respect for certain rules, which were already recognized as essential in all civilized countries; and
- embodied in the national legislation of the States in question.” - Pictet,- I Commentanes at 36.
" Not only was the United States ; amiong the Conventions’ leading drafters, but it was then (asitis . .
- now) among the leading constitutional democracies of the world. ‘It is therefore manifestly -

(b)(1)
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Z appropnate for the United States to consider its own constitutional-traditions—those rules

embodled in the natxonal Ieglslano > of the_ Umted._States—m 'determmmg the meaning of the
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4 generél standards embodied in Common Article 3. The DTA incorporated constitutional
-standards from our Nation’s legal tradition that predate the adoption of the Geneva Conventions.

-Indeed, the United States previously has looked to its own law to clarify ambiguous
treaty terms in similar treaties. A leading éxample is now embodied in the DTA itself. Faced
with an otherwise undefined-and difficult-to-apply obligation to refrain from “cruel, inhuman, or-
degrading treatment” in Article 16 of the CAT, the Senate turned to our Nation’s constitutional
standards and'made clear in its advice and consent that tlie obligation of the United States under

- . this provision would be determined by reference to the Fifth, Eighth, and Fourteenth

g Amendments of the U.S. Constitution. See Executive Branch Summary and Analysis of the CAT
at 15-16; S. Exec. Rep. 101-30, Convention Against Torture and Other Cruel, Inhuman or '
Degrading Treatment or Punishment at 25-26 (Aug. 30, 1990); see also Saniann v.
Commissioner, 313 F.2d 461, 463 (4th Cir. 1963) (looking to a more detailed definition of a term
in a domestic U.S. tax statute to interpret a comparatively general treaty term). As with the
Geneva Conventions, this approach was at least suggested by the treaty itself, which required
state parties to “undertake fo prevent . . . cruel, inhumar, or degrading treatment or punishment.”
‘CAT Art. 16 (emphasis added); see Executive Branch Summary. and Analysis of the CAT, S.
Treaty Doc. 100-20 at 15 (explaining that this language is “more hmxted” than a “stringent .
prohibition” an d “embodies an undertaking to take measures to prevent” t” violations within the
rubric of exxstmg domestic legal stmctures) ' : ~

“The second 1nterpret1ve tool applicable here attempts to reconcnle the resrdual
o unprecnsxon in' Common Article 3 with its application to the novel conflict. against al Qaeda.
.4 When treaty drafters purposely employ vague and ill-defined language such language can reflect
S " a conscious decision to allow state parties to elaborate on the meaning of those terms as they
confront circumstances unforeseen at the time of the. treaty’s d’raﬁing
: - Like our first i 1nterpret1ve principle, this approach shares the support of Congress through -
the framework established in the Military Commissions Act.. In that Act, Congress chose to keep
* the Geneva Conventions out of the courts, and recognized that the Executive Branch has .
‘.. discretion in interpreting Common Article 3 (outside the grave breaches) to provnde good faith
" - applications of its vague terms to evolving circumstances. The exphclt premise behind the Act’s
C oomprehenswe framework for interpreting the Geneva Conventions is that our Goverriment
- . needed, and tlie Conventions permitted, a range of discretion for addressmg the threat againist the
© . United States presented by al Qaeda: As we discussed in the context of the DTA, Congress -
- knew that a CIA interrogation program had to be.part of that discretion, and thus a guiding -
" 'objective behind the MCA’s enactment was that the CIA’s program could “go forwaid” in the
wake of Hamdan. .S'ee supra at 43-44. Thxs is not to say that the MCA declares that any conduct

' Asa formal matter, the United States undertook a reservation to the CAT altenng United States

o ) " - .obligations, ratherthanmvohngdomestxclawasameansofmtameﬁngthetmty 'IheUmtedStatwmadeclmr..
_-"’ . -however,thatztundetstoodtheconsmmmnalh'admonsoftthnuedSmtestobemorethanadequatetosausfythe _

.. “cruel, inhuman or degrading treatment or punishment” standard required by the treaty, and therefore, it undertook
T the reseivation out of an abundéance of caution and not because it believed that United States law would fall short of
" ‘the obligations under Article16, properly understood. S. Exec. Rep. 101-30, ConventwnAgam.sf Torture. and Other
C'ruel, Inhuman or Degradmg Treatment or Pumshment at 25-26 (Aug. 30, 1990) : . .

__________ MT — - meren i_faaalz_
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~falling under-the ausplces ofa CIA interrogation program must be consistent with Coramon
¢ . - Article3. To the contrary, Congress recognized that Common Article 3 establishes some clear
' limits on such a program. Nevertheless, the result of lingering imprecision in Common
Article 3’s terms should not be institutional paralysis, but rather discretion for the Executive
~ Branchin developmg an effective CIA program within those clear limits.

Common Arl:xcle 3 certamly places clear limits on how a state paxty may address such
challenges and absolutely bars certain conduct offensive to “all civilized nations.” Pictet, III
“Commentaries, at 39. For instance, the provision prohibits “murder of all kinds,” “mutilation,”
and “the taking of hostages”—terms that are susceptible to precise definition and that “are.and
shall remain prohibited at any time and in any place whatsoever.” When it comes, however, to -
~Commmon Article 3’s more general proh1b1t10ns upon “violence to life or pe'rson and “outrages -

~ -upon personal dlgmty, it may become necessary for states to define the meaning of those
' prohlbmons not in the abstract, but in their apphcatxon to the specific cucumstances that arise.’

Indeed the ICRC Commentaries themselves contemplate that “what constitutes humane
~ treatment” would require a sensitive balancmg of both security and humanitarian concérns.
Depending on the circumstances and.the purposes served, detainees may well be “the object of
strict measures since the dictates of humanity, aiid measures of security or repression, even when
they are severe, are not necessarily incompatible.” Id at 205 (emphasxs added). Thus, Common
- Article 3 recognizes that state parties may act to define the meaning of humane treatmem‘, and its
_ related prohlbltlons in light of the specific security challenges at issue. :

h ) : The: conflict thh al Qaeda reflects precisely such a novel circumstance: The apphcatlon

of Common Article 3 to a war against international terrorists targeting civilians was not one _
contemplated by the drafters and negotiators of the Geneva Conventions. As Common Article 3 )
was drafted in 1949, the focus was on wars between uniformed armies, as well as on the
atrocities that had been committed during World War II. A common feature of the conflicts that
served as the historical backdrop for the Gengva Conventions was the objective of the parties to
_engage the other’s military forces. As the ICRC described the matter, “Speaking generally, it
“must be recogmzed that the confhcts referred to in Article 3 are armed conflicts, with armed-

_Jorces on either side éngaged in hostilities—conflicts, in short, which are in many respects

" .. similar to an international war, but take place within the conﬁnes of a smgle country.” Pictet, III
. Commentanes at 37 (emphases in original).” a , o

L. A] Qaeda in its war against the Umted States and.its alhw is not organized into
battalions, under responsible éommand, or dressed in uniforms, although we need not decide
whether these hallmarks of unlawful combatancy set-al Qaeda into a class by itself. What is -
: undoubtedly novel from the standpomt of the Geneva Convennons is that al Qaeda’s pnmary

. "'I'lms,althaughtheSuprme@unmwwchmdMSdetexmmanonthatCommonAmdﬁdxdnot ’
. applytotheoonﬂmtagmnstalQaeda,therecanbelmledoubtthatﬂ:eparadlgmancmseforﬂtedraﬁetsofCommon
Article 3 was an internal civil war. 2B Final Record of. theszIomahc Conference of Geneva of 1949, at 121; see

S aI:vonctet,mCommentmes at 29. A'thorough interpretation of Common Article 3 must reflect that Common

. Article 3, atammnnum,lsdewchedﬁ'omnshxstoncalmoonngswhenapphedtothepresentoon!mdofa:med -

) oonﬂlclthhalQaeda. . , A . .
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means of warfare is not to vanquish other uniformed armies but rather to kill innocent civilians.
In this way, al Qaeda does not resemble the insurgent forces of the domestic rebellions to which
the drafters and negotiators of Common Article 3 intended to apply long-standing principles of
the law of war developed for national armies. Early explanations of the persons protected from
action by a state party under Common Article 3 referred to the “party in revolt against the de
. jure Government.” 2B Final Record of the Diplomatic Conference of Geneva of 1949, at 121
. (emphasis added); see also Pictet, Il Commentaries, at 29 (explaining that the historical impetus
-of Common Article 3 was bloody “civil wars or social or revolutionary disturbances” in which
the Red Cross had trouble intervening because they were entirely within the territory of a
sovereign state); id. at 32 (discussing the paradigm model of “patriots struggling for the
o mdependence and dlgmty of their country”). Al Qaeda’s general means of engagement, on the
- other hand, is to avoid direct hostilities against the military forces of the Umted States and
mstead to commit acts of terrorism against civilian targets

. Further suppornng a cautious approach in applymg Common Article 3 in the present
‘novel context, the negotiators and signatories of Common Article 3 were not under the
impression that Common Article 3 was breaking new ground regarding the substantlve rules that
govern state parties, apart from applying those rules to a new category of persons.** They sought -
to formalize “principles [that had] developed as the result of centuries of warfare and had already
become customary law at the time of the-adoption of the Geneva Coriventions because they
reflect the most universally recognised humanitarian principles.” Prosecutor v. Delalic, Case
" No: IT-96—21—A (ICTY Appellate Chamber 2001); see also Pictet, Il Commentaries, at 36
o (explammg that Common Article 3 establishes rules “which were. already recognized as essential
) "~ -in all civilized countries”) (emphasis added). Of course, the application of Common Article 3°s'
/" general standards to a conflict with terrorists who are focused on the destruction of civilian
. targets, a type of conflict not clearly anticipated by the Conventions’ drafters, would not merely
" utilize the axiomatic principles that had “developed as the result of centuries of warfare.” Thus, ‘
. . wemust be cautigus before we construe these precepts to bmd a state’s hands in addressmg such
.- athreat to its cmhans : .

: That a u'eaty should not be lightly constmed to take away such a ﬁmdamental sovereign
i responsnblhty—to protect its homeland, civilians, and allies from catastrophic attack—is an
" interpretive principle recognized in international law. ‘See Oppenheim’s International Law -
" - 7§633, at 1276 (Oth ed. 1992) (explammg that the in dubio mitius canon provides that treaties’
- should not be construed to limit a sovereign right of states in the absence of an express
. agreement); cf. Merrion v, Jicdrilla Apache, Tribe, 455 U.S. 130, 148 (1982) (“sovereign power”
- cannot be relmqulshed “unless surrendered i in unmlstakable t ™). % The nght to protect its

- 42Asex;:vlamedabove,themnovauonofGommonAmcle3 wasnottomposewhonynovelstandardson
'states,buttoapplythelawofwartomvﬂwarsﬂnt]argelysbared!hechamcteusﬁmofmtemaﬁonalanned :
* confficts, whilelackmgas!atepartyontheopposxngsldethatcouldbeapmncxpantmafnllyreapmcalueaty
- "arrangetnent. ‘See Pictet, I Conimentaries, at 37, Althoughthedmﬁetswemmnovaﬁngbybmdmgstamtolawof

o warstandardsabsentanassmanoethattheenemywoulddothesamc,theybehevcdthatthegcnemlbaselme ,
. .standa:dsthatwmxld applymderCommonAmdeBwereunoommvetsmlandwell established. .

~ 8 The canon'of in dubio mitius (htcmlly, when in doubt, bnng mlm") has been applied by Hiumerous

} - mternatxonal tribunals to construe amblguous treaty tennsagamst thereﬁnqmshmcnt of fundamental soverexgl
T R OEORN . |
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cltlzens from foreign attack is an essential attiibute of a state’s sovereignty. Advisory Opzmon on
' the Legality of the Threat or Use of Nuclear Weapons, 1996 1.C.J. 226, 266. To be sure, the
© states negotiating Common Article 3 clearly understood that they were disabling themselves
from undertaking certain measures to defend their governments against insurgents seeking to
overthrow those governments, which inarguably is an important part of sovereignty. We would,
however, expect clarity, in the text or at least in the Conventions” negotiating history, before we .
would interpret the treaty provision to prohibit the United States from taking actions deemed
critical to the sovereign function of protecting its citizens from catastrophlc foreign terrorist
attack. Crucial here is that the CIA’s program is determined to be neoessary to obtain critical
intelligence to ward off catastrophic foreign terrorist attacks, and that it is carefully designed to -
be safe and to impose no more discomfort than is necessary to achieve that crucial objective,
. fundamental to state sovereignty. Just as the “Constitution [of the United States] is not a suicide

. pact,” Kennedy v. Mendoza-Martinez, 374 U.S. 144, 159 (1963), so also the vague and general
terms of Common Article-3 should not be lightly interpreted to depnve the Umted States of the

- means to protect 1ts citizens from terronst attack.

: Thxs insight informs passages in the ICRC Commentaries that some have cited to suggest’
that the provisions of Common Article 3—to the extent they are not precise and specific—should
‘be read to restrict state party discretion whenever possible. - The Commentaries indeed recognize:
that, in some respects, adopting more detailed ptohlbmons in Common Article 3. would have
been undesirable because the drafters of the Conventions could not anticipate the measures that
men of ill will would develop to avoid the terms of a more precise Common Article 3: .
“However great the care undertaken in drawing up a list of all the various forms of infliction, it
) would never be possibleto catch up with the imagination of future torturers who wished to_

o satisfy their bestial instincts; and the more specific and complete a list tries to be, the more
restrictive it becomes.” Pictet, Il Commentaries, at 39. . Tt is no doubt true therefOre that
Common Article 3’s general prohibitions do establish principles that preclude a range of.
conduct, and that they should not be subject to a technical reading that parses among conduct.

- To the contrary, the principles in Common Article 3.are generally worded.in a way that is _
- “flexible, and-at the same time preclse ” id., and they call upon state parties to evaluate proposed

_ conduct in a good faith manner, in an eﬂ‘ort to make compatlble both “the dlctaies of humanity”

.- towards combatants and the “measures of security and repressm ” appropriate to'defending
‘one’s people from mhumane attacks in the armed- conﬂlct at issue, zd. at 205. We, therefore

‘ undettake such an inquiry belowx ’ - R B .
5 )

N - These interpretive tools inform our analysis of the'iliree relevant terms under Common
: -Artlcle 3: paragraph 1(a)’s pmhlbmon on “wolence to life and person, in partlcular murder of all

- powers. See W.T.0. Appellate Body, EC Measures ConaemmgMeat and Meat Produm (Hormones), . .
" WT/DS26/AB/R/ | 165, 1. 154, 1998 WL 25520, at *46 (Jan. 16, 1998) (explaining that the “interpretive principle .
- " of in dubio mitius is- wxdely recognized in interpational law as a supplementary means of intapretauon.") For -
‘example, the Intemauonal Court of Justice refused to construe an ambiguous treaty term to cede sovereignty.over - .
. disputed terrifory without a clear statemem. See Case Concemmg Soverezgngz over Pulau Ligztan and Pulau o
L Szpadan 20021.CI625648 : . ’

o Entun e SN m“- 00315
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- kinds, mutilation, cruel treatment and torture”; paragraph 1(c)’s prohibition on “outrages upon
/ personal dignity, in partrcular humiliating and degrading treatment”; and Common- Article 3’s
overarching requirement that covered persons “be treated humanely.™ Although it is first in the
syntax of Common Article 3, we address the general humane treatment requirement last, as the
- question becomes the extent of any residual obligations imposed by this requirement that are not
' addressed by the four specific examples of inhumane treatment prohibited in paragraphs 1(a)-(d).

1

Agamst those persons protected by Common Article 3, the Umted States is obhgated not
to undertake “violence to life and person, in partrcular murder of all kinds, cruel treatment and-
torture.” GPW Art. § l(a) "Paragraph 1(a) raises two relevarnt questions: Will the CIA -
program’s use of the six _proposed techmques meet Common Article 3’s general requirement to
avoid “violence to life and person,” and wrll their use involve either of the potentially relevant -

- - examples of “violence to life and person ” denoted in paragraph 1(a)—torture and cruel
- .. treatment? :

a.

_ _ The proposed techmques do not implicate Common Arncle 3 S general prohrbmon on
“violence to life and person > Dictionaries define the term “violence” as “the exertionof - 1
physical force so as to injure or abuse.”™ Webster’s Third Int’l Dictionary at 2554. The
~ surrounding text and structure of paragraph 1(a) make clear that “violence to life and person”

) does not encompass every use of force or every physical injury. Instéad, Common Article 3
provides specific examples of severe conduct covered by that term—murder, mutilation, torture,
and cruel treatment. As indicated by the words “in particular,” this list is not exhaustive.

" Neverthéless, these surrounding terms strongly suggest that paragraph 1(a) is directed atonly -
. serious acts of physical violence. Cf. Dole v. United Steelworkers of Am., 494 U.S. 26, 36 (1999)
. (“The traditional-canon of construction, noscitur a socus dxctates that words grouped in a list

. should be glven related meaning. ”)

~*+ " -This reading is supported by the ICRC Commentartes whxch explam that the prohlbmons ‘
. -in'paragraph 1(a) “concern aéts which world public opinion finds particularly revolting—acts -
which were committed frequently during the Second World War.” Pictet, IIl Commentaries,
© " at 39. International tribunals and other bodies similarly have focused on serious and intentiorial . - -
- .. " instances of physical force. At the same time, these bodxes have had difficulty identifying any’
_ - residual content to the term “violence to life and person” beyond the four specific examples of
' prohibited violence that Common Article 3 enumerates.’ The ICC’s Elements of Crimes does not
" “define “violence to life or person” as an offense separate from the four specific examples. The
" -+ --ICTY similarly has suggested that the ferm may not have discernable content apart from its four
" " jpecified components. The tribunal initially held that “violence to life or person” is “defined by
_the-accumulation of the elemerits of the specific offenses of ‘murder, mutilation, cruel treatment,
°..and torture,” and declined to. define other sufficient conditions for the offense..  Prosecutor v. |
- Blaskzc IT-95-14-T, { 182 (Trial Chamber). “In fater cases, the tribunal put a finer point on the
.. . - matter; at least for purposes of imiposing criminal sanctions, the court could not identify a -
© . residual content to the term “violence to hfe and persOn and drsrmssed charges that the:

(oy(A). . e - .
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‘ defendant had engaged in “violénce to life or person” that did not constitute torture cruel
treatment,- murder, or mutilation. See Prosecutor v. Vasz{;evzc Trial Chamber, {§ 194-205
(2003).. Even when prosecutors attempted to proffer elements of the “violence to life and
~ person” violation as a ﬁ"eestandmg offense, they argued that the offense required the imposition =
of “serious physxcal pain or suﬁ'enng, which would make it duphcatwe of the prohibition on

V“cmel treatment Id

_ We conclude that the proposed CIA techmques are consistent w1th Common Article 3’s
: prohibmon on “violence to life and person.” As we explained ‘above, Congress strictly '
prohibited several serious forms of violence to life and person, and the techniques do not involve
any of these. The ICRC Commentaries have suggested that “performing biological experiments”
_would be a type of “Violence to life and person” that, although not explicitly listed as an
* example, is also prohibited by paragraph 1(a). See, e.g., Pictet, Il Commentaries, at 39: The -
~CIA techniques do not involve biological experiments, and. indeed the War Crimes Act -
absolutely prohibits them. - See 18 U.S.C. § 2441(d)(1)(C). - Whether or not those grave breach
offenses exhaust the scope of “violence to life and person” prohibited by Common Article 3, we
are confident that “violence to life and person” refers to acts of violénce serious enough to be
-considered comparable to the four examples listed in Common Article 3-—murder, mutilation,
- . forture, and cruel treatment.” The CIA techniques do not involve the application of physical force
- nsmg to this staidard. While.the CIA does on occasion employ limited physical contact; the
“slaps” and “holds” that comprise the CIA’s proposed corrective techniques are carefully limited
in ﬁ'equency and intensity and subject to xmportant safeguards to avoid the imposition of '
significant pam. They are desxgned to gain the attention of the detainee; they do not constitute
the type of senous physmal force that i is implicated by paragraph l(a}

~——

b

.- -The CIA mten'ogatxon practices also do not involve-any of the four more speclﬁc forms
of “violence to life or person " expressly. prohibited by paragraph 1(a). They. obviously do not
involve murder or mutilation. Nor as we have explamed, do they | mvolve toxture See Section
2340 Opmzon and supra at 14 o :

el 4 In this oplnmn and the Sectlon 2340 Opimon we bave ooncluded that the enhanoed mtermganon
. wchmqnes in question would not violate- the federal prohxbmon on-torture in 18 U.S. C.§ 2340-2340A or the -
* _ prohibition on torture ixi the War Crimes Act, see 18 U.S.C. § 2441(d)(1)(A). Both of those offenses require.as-an.
. element the imposition-of sévere physical or mental pain or suffering, which is copsistent with international practice
. ~ - asreflected in Article 1-of the Convention Against Torture and the ICC’s definition of Common Article 3’s
E prohibition on torture. See DSrmann, Flements of Crimes at 401 (requiring the element of mﬂxctmg severe physical
or mental pamorsuﬁmng”for torture under Common Article 3). The War Crimes Act and the federal prohibition
- ontorture further define “severe méntal pain or sufferirig,” and this more specific definition does not appearin the
‘-.tenofﬂxeCATormtheRomeStanne. Instmd,thesomceofthnsdeﬁmhomsanundu‘standmgofmeUmted '
. i States to its ratification-of the CAT. See-136 Cong. Rec. 36,198 (1990) Torture.is not further defined iri Comnion™
*.. - ~-Article 3, and the United States.did not enter. an understanding to that instrumhent. That the more detailed- - g
' -'_:.:e:q)lanauonof mwtalpamorsuﬁenng"xswstasan“tmderstandmg’ofthemdelyaocemeddeﬁmnonof :
- - torture, Tather than as a reservation, reflects the position of the United States that this more detailed definitionof -
*_ torture is consistent with infetnational practice, as reflected, in Article 1of the CAT, andneednothavebeenentemd

L ) '. - 'asareservauon Augustev “Ridge, 395 F.3d 123, 143 0.20 (3d Cir. 2005); see-also: Vienna Oonvenuon on the Law
L ol edem
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The remaining specifically prohlblted form of “violence to life or person” in Common

. Article 3 is “cruel treatment.” Dictionaries define “cruel” pnmanly by reference to conduct that
_ imposes pain wantonly, that is, for the sake of imposing pain. Webster’s Third Int’l Dtctzonary

at 546 (“disposed to inflict pain, especially in a wanton, insensate, or vindictive manner”). If the

. purpose behind treatment described as “cruel” is put aside, common usage would at least require

the treatment to be “severe” or “extremely painful.™ Jd Of course, we are not called upon here -
to evaluate the term “cruel treatment” standing alone. In Common Article 3, the prohibition on .

““cruel treatment” is placed between bans on extremely severe and depraved acts of violence—

murder, mutilation; and torture. The serious nature of this list underscores that these terms,

.- including cruel treatment, share a common bond in referring to conduct that is particularly
. aggravated and depraved. See S.D. Warren Co v..Maine Bd, of Environmental Protection, 126
-+ 8. Ct. 1843, 1849-50 {2006) (the noscitur a sociis canon “is no help absent some sort of -

gathering with-a common feature to extrapolate”). Inaddition, Common Article 3. lists “cruel
treatment” as a form of “violence to life and person,’ suggestmg that the term involves some . ‘

' element of phys;cal force.

. International tnbunals and other bodies have addressed Common Article 3’s prohxbmon
on “cruel treatment” at length. For purposes of the Rome Statute establishing the International

" Criminal Court, the U N. preparatory commission defined “cruel treatment” under Common

Article 3 to require “severe physical or mental pain or suffering.” Dérmann; Elements of Crimes
at 397. The committee explained that it viewed “cruel treatment” as indistinguishable from the

“inhuman treatment” that constitutes a grave breach of the Geneva Conventions. See id. at 398;

see also GPW Art. 130 (listing “torture of inhuman treatment” as a grave breach of the Geneva -_

‘Conventions). This view apparently also was embraced by Congress when it established the

offense of “cruel and inhuman treatment” in the War Crimes Act as part of i its effort to _
criminalize the grave breaches of Common Art:cle 3. See 18 U.S.C. § 2441(d)(1)(B); see also |

_MCA § 6(a)(2). Construing “cruel treatment” to be coterminous with the grave breach of

1.

“inhuman treatment” further underscores the seventy ‘of the oonduct prolnblted by pa.ragraph

Ahgmng Common Artxcle 3’s prohibition on “cruel treatment” vmh the grave breach of

; “mhﬁman treatment” also demonstrates its.close linkage to “l:orture See: GPW Art. 130 (stating - -~
“that “forture or inhuman treatment, including biological experiments,” is a grave breach-of the'
~ . Conventions) (emphasis-added). This relationship was crucial for'the ICTY in-defining the

-elements of “cruel treatment” under Common Article 3.. The tribunal explained that criel
treatment “is’ equxvaient to the offense of mhuman treatment int the framework of the grave

breaches provision of the Geneva Conventions” and that both terpis perform the task of barring

o “treatment that does not meet the purposive requirement for the offense-of torture in common
- -article 3. Prosecutor v. Delalic,; Case No. IT-96-21-T; 1 542 (Trial Chamber I, 1998). The -

- _Intematlonal Criminal Court stopped at achxevmg this end, deﬁnmg the oﬁ‘ense of “cruel

A rchmues Art:2.1(d) (a wmon‘jampons to éxchide or fo modlfythe legal effect ofeertam pmvxslons ofthe
treaty in their application to-that State”). There is 10 reason to revisit that long-standmg position here; with regard

" .. to tortyft, Common Article 3 irfposes no greater obligation on the United States than does the CAT, and thiss -
. condhict corisistent with the two federal statutory prohibitions on torture also satisfies Coriumion AtucIe 3 s .o
‘ pmhibmon on torture in armed oonﬂms not.of an mtemauoml charactei, - : :
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" treatinent” under -Common Article 3 identically to that of torture; except removing the
requirement that “severe physical or mental pain or suffering” be 1mposed for the purpose of

. “obtaining information or a confession, punishment, intimidation or coercion or for any reason
based on discrimination of any kind.” Dérmann, Elements of Crimes, at 397, 401. The ICTY

" went further, suggesting that there may be another difference from torture—that cruel treatment
is directed at “treatment whxch deliberately causes serious mental or physical suffering that falls
short of the severe mental or physmal suffering required for the oﬂ‘ence of torture.” Delalic, -

1542.

In the War Crimes Act, Congress, like the ICTY, adopted a somewhat broader definition
of “cruel treatment,” prohibiting the relevant ¢conduct no matter the purpose and defining a level
- of “serious physical or mental pain or suffering” that is less extreme than the “severe physical or
.mental pain.or suffering” required for torture. In this way, Congress’s approach to prohibiting
- the “cruel treatment” barred by Commion Article 3 is consistent with the broader of the
- . interpretations applied by international tnbunals Congress, however, provnded a specific
* definition of both “serious physical pain or suffering” and “serious mental pain or suffering.”
The ICTY found it impossible to-define further “serious physical or mental pain or suffering” in
advance and instead adopted a case-by-case approach for evaluating whether the painor
- suffering imposed by past conduct was sufficiently serious to satisfy the elements. of “cruel
treatment.” - Delalic, | 533. This approach, however, was tailored to the ICTY’s task of applying
- Common Article 3 to wholly past conduct. Congress in amendmg the War Crimes Act, by
.contrast, was seeking to provxde clear rules for the conduct of future operatlons Congress 'S
- .more detailed definition of “serious physical pain or suffering” and “serious mental pain or
) .suﬂ'mng cannot be said to contradict the requxrements of' Common Arucle 3.

_ We conclude with Congress, that the “cruel treatment” term in Common Article 3 is
ssatisfied by comphance with the War Crimes Act. As we have explained above, the CIA
- " techniques are consistent with' Congress’s prohibition on “cruel and inhuman treatment” in the
* War Crimes Act, see supra at 14-24, and thus do not violate Common Artrcle 3’s prohibition on

 *cruel treatment.” -
2.

o Paxagmph 1(c) of: Common Article 3 pI'OhlbltS “outrages upon personal dlgmty in
. - particular, hurmhatmg and degradmg treatment.” Of the terms in Common Article 3 with - - _
- .. uncertain-meaning, the i imprecision inhereit in paragraph 1(c) was the cause of greatest concern
. among, leadérs of the Executive and Legislative Branches See supra at 53-54 (cxtmg statements

by the President arid Senator McCam)

S "'IheICIYdeﬁnes“cmelumunem as“treahnentthatmns&ssenousmentalpamormffenngor
o comatutesasenousattackon human dzgmty Delalic, at § 544 (emphasis added). . The tribunal never has:
; --.c)qalamedxtsrefetcneetoa “serious attack on human dignity.” CommonAmdeBhasane)q)mpmwsxon :
S addmsmngwmntypesofaﬂiontstopersonaldlgmtymnspmm'bmmof mgesuponpexsonaldlgnuym

- particular, humiliating and degrading treatment™ GPW Ari. 3 § 1(c). The structure of the Geneva Conveations _
~ suggests that attacks on personal dlgmty should be analyzed under paragmph 1(c), the requuemems of which we
: ‘analyzebelow , ) . )

BT S | . tosats.
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Desplte the general nature. of its language, there are several indications that -

' paragraph 1(c) was intended to refer to particularly serious conduct. The term “humiliating and

degrading treatment” does not stand alone. Instead, the term is a specific type or subset of the

. somewhat clearer prohibition on “outrages upon personal dignity.” This structure distinguishes -
- Common Article 3 from other interational treaties that include freestanding prohibitions on

“degradmg treatment,” untethered to any requirement. that such treatment constitute an “outrage .

- upon personal dignity.” Compare CAT Art. 16 (prohibiting “cruel, inhuman or degrading
.. treatment or punishment which does riot amount to torture”) with European Convention on

(b)(1)

"‘Human Rights Article 3 (“No one shall be subjected to torture or to iniuman or degrading

treatment or punishment. 7). Thus, paragraph 1(c) does not bar “bumiliating and degrading
treatment” in the abstract; instead, it prohibits “humiliating and degrading treatment” that rises to
the level of an “outrage upon personal dignity.” This interpretation has been broadly accepted by
international tribunals and committees, as it has been adopted both by the ICC Preparatory

~ Committee and the ICTY. .See Dormann, Elements of Crimes, at 314 (stating, as an element of

. :the ICC offense correspondmg to paragraph I(c) of Commion Article 3, that “the severity of the

o 'humlhatxon degradation or other violation was of such degree as to- be generally recognized as
“an’'outrage upon personal dignity™); Prosecutor v. Aleksovski, Case No. IT-95-14/1 at { 56 (Tnal

Chamber 1 1999) (requiring that the conduct rise to the level of an outrage upon personal

o gdlgmty)

The term outrage implies a relatively flagrant or hemous form of ill-treatment.

. ;Dictippanes define “outrage” as “describ{ing] whatever is so flagrantly bad that one’s sense of
-decency or one’s power to-suffer or tolerate is violat ” and: list “monstrous, heinous, [and]

atrocious” as synonyms of “outrageous.” Webster’s Third Int'l Dictionary at 1603. In this way,
the term “outrage” appeals to the common sense standard of a reasonable person’s assessmg
conduct under all the circumstances. And the judgment that term seeks is not a mere opinion that

.. - the behavnor should have been different—to be an outrage, a ‘reasonable person must assess the .
- . conduct as beyond all reasonable bounds of decency. This reaction is-not to leave room for
. - debate, as the term is directed at “the few essential rules of humanity which all civilised nations

consider as valid everywhere and under all circumstances and as being above and outside war .

. itself” Pictet, III Commentaries, at 32 (emphases added). Accordmgly, in applying the “outrage -
" upon personal dignity” term, the ICTY has recognized that it does not provide many clear -

standards in advance, but that it is confined to extremely-sefious. misconduct: “An outrage upen ,

- ) personal dxgmty within Article 3 . ..isa species of inhuman treatment that is deplorable,
- . occasioning more serious suﬁ'énng than most prohzbzted acts wzthm the genus ? Aleksovsh at
L 1{ 54 (emphas1s added) i ) .

" The ICRC Commentanes on the Geneva Conventlons underscore the severity of the

- misconduct paragraph-1(c) addresses. See Pnetet, M0 Commentaries, at 39 (lmkmg paragraph.
“*1(c) to the prohibitions on torture; ciuel treatment, murder, and mutllaﬁon in paragraph 1(a) and *
- - explaining that both paragraphs concern acts which world opinion finds particularly revolting— . -
* --acts which were committed frequently during the Second ‘World War™). . The ICTY similarly
.~ looks to-a severe reaction from a reasonable person exa:mnmg the fotality of the circumstances.
. " See Aleksavski, at §| 55-56 (to. violate paragraph 1(c), the humiliation and degradation must be .
.. " “so intense that the reasonable person would be: outrag ed”). “An examination of purpose also )
) _mforms paragraph l(c) s focus on “hurmhatmg dnd degtadmg teatment” that rises to the 1evel of '
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- (0)3) NatSecact T { - 7"”“ i‘m . WOSZU"




(b)(1)
(b)(3) NatSecAct """ e

an outrage upon personal dlgmty The same mtematrona] tribunal has explamed that
. paragraph 1(c) requires an inquiry not only into whether the conduct is objectively outrageous,
but also-into whether the purpose of the conduct is purely to humiliate and degradeina
, conternptuous and outrageous manner. Thus, the ICTY has looked to the intenr of the accused—
- it is not enough that a person feel “humiliated,” rather the conduct must be “animated by
" contempt for the-human dignity of another, person.” Id at q 56 (emphasis added). For the"
- Yugoslavia tribunal, paragraph 1(c) captures 4 concept of wanton disregard for humanity, of
‘recklessness, or of a wish to humiliate or to degrade for its own sake. - '

: _ This inquiry into a reasonable person’s evaluation of context, purpose, and intent with
regard to the treatment of detainees is familiar to United States law. In the context of persons not
. convicted of any-crime, but nonetheless detained by the Govérnment, this same inquiry is
" demanded by the DTA, and the Fifth Amendment standard that it incorporates. As we have
explained above, the DTA prohibits treatment, and interrogation techniques, that “shock the
conscience.” Rochin-v. California, 342 U.S. 165, 172 (1952); see also County of Sacramentov. -
Lewis, 523 U.S. 833, 846 (1998) (“To this énd, for half a century now we have spoken of the -~
cognizable level of executive abuse of power as that which:shocks the conscience.”). Much like -
the test contemplated by the term “outrage,” the “shocks the conscience” test looks to how a '
reasonable person would view the conduct “within the full context in which it occurred.” Lewis,
523 U.S at 849 (emphasis added); see id (requxrmg “an exact analysis of circumstance”); Wilkins
v. May, 872 F.2d 190, 195'(7th Cir. 1989) (With regard to pre-convrctron treatment, the test 1s
.. whether there was “misconduct that a reasonable person would find so beyond the norm of
proper police procedure as.to shock the conscience.”). Indeed, our courts in applying the
, - substantive due process standard have asked “whether the behavior of the government officer is
'so-egregious, so outrageous, that it may farrly be said to shock the contemporary conscience.”
* Lewis, 523 U.S. at 848 n.8 (emphasis added). Because a reasonable person would look to the
" reason-or justification for the conduct, the “shocks the conscience” test under the DTA also
.. contemplates.such an inquiry. Jd. at 846 (asking whether the conduct amqunts to the “exercise of -
- power without any reasonable justlﬁcatlon in the service of ‘a legitimate governmental

. objectlv )

S For these reasens, we conclude that the term outrages upon personal dignity” invites, not
.+ . ‘forbids, an inquiry into the justification for governmental conduct, as the term calls for the
. outrageousness of the conduct to bé evaluated in the manner a reasonable persen-would. To be-- :
- .. sure, the text of Common Article 3 introduces its specrﬁe prohrbmons including its reference to
"+ -“%outrages upori personal dignity,” by mandatmg that such acts “are and shall remain prohibited .
' at any time and in any place whatsoever.” This text could be read to. disapprove any evaluation
- of cmmmstance or the considerations behind or justifications for specrﬁcally prohibited conduct.
:See, e.g., Pictet, IV Commentaries, at 39 (“That is thé method followed in the Convention when -
-t proclaims four absolute prohibitions. - The wording adopted could not be more deﬁmte No
poss1ble loophole is leﬁ, there can be no excuse, no attenuatmg clrcumstance ”) ST

. .". s Nevertheless thrs mtroduetory text. do&e not forecloSe cons:derat:on of jusuﬁcatlons and " -
R context in detemnnmg whether a particular act itself would:constitute an outragé under the-. -~

: ", : ‘tieaty. This conclusion is supported by other terms in CommonArucle 3. For example

J.on Common Arucle 3 prohlbrts murder ” but murder by deﬁmuon is nat srrnply any- homlclde but T
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Idlling without lawful justification. Common Article 3 may not permit a “murder” to be

justified, but. oommrttmg a homicide in self-defenise simply would not constitute a “murder.”
‘Similarly, the term “outrage” seeks to identify conduct that would be universally considered
beyond the bounds of decency, as transcending “the few essential rules-of humanity which all

 civilised nations consider as valid everywhere and under all circumstances.” Pictet, Il

.Commentaries, 4t 32." An approach that foreclosed consideration of purpose throughout
‘Common Article 3 cannot be squared with the ICRC Commentaries in evaluating whether
- ‘conduct is humane——a requirement of Common Article 3- that the “outrage upon persona]

~_dignity” term is expressly stated to advance. The humane treatment requirement is said to

-prohibit “any act of violence or intimidation, inspired not, by military requirements or a
legitimate desire for security, but by a systematic scorn for human values.” Pictet, IV -
Commentanes at 204 (emphasrs added). _

An evaluatron of circumstance therefore is mherent in the plam meaning of the term

outrage It is a concept, following relatively clear prohibitions on particularly grave acts, that
-turns to the objective judgment of reasonable people and proscribes conduct that is so vile as to
* be universally condemned under any standard of decency. Because it relies on'such common
Judgment, the term “outrage” must’ evaluate conduct as reasonable’ people do, by weighing the
-~ justifications for that conduct. As the Supreme Court of Isracl recently explamed in applying the
“rules of international law” to Israel’s “fight against international terrorism,” the principles of the
- Iaw of war in this context “are not ‘all of nothing.”” Public Committee Against Torture in Israel
V. Government of Israel, HCJ. 769/02 at 34 (Sup. Ct Israel Dec. 13, 2006) ‘ :

, Tha1 the prohrbltron of “outrages upon personal drgmty Tooks behmd cornduct for its
justifications illuminates the decisions of the ICTY interpreting this term.. For.example, in
Prosecutor v. Kovac, IT-96-238 (Appeals Chamber, June 12, 2002), the tribunal held that forcing
a teenage girl in detention to dance naked on a tablé was an “outrage upon personal dignity.” Id
-2 §160. These facts involved clearly outrageous conduct undertaken for no purpese other than the
. -prurient gratrﬁcatlon of the defendant. None of the CIA’s proposed techmques bears a passmg :
resemblance to the prunent and outrageous eonduct af 1ssue in Kavac .

- The proposed techmques also contrast sharply vmh the outrageous conduct documented

- at the Abu Ghraib prison in Iraq. :As General-Antonio® Taguba s-official investigation reported;

the detamees at:Abir Ghraib were. subjected to “sadrstrc ‘blatant, and wanton criminal abuses.” - - -
- See-General Antonio M. Taguba, Article.15-6 Investzgatwn of the 800th Military Policy:Brigade .
.16 (May 4, 2004) (“Taguba Report”) The report charged the oﬁ‘endmg mihtary personnel with' -
“forcrbly arranging detainees iin various sexually explicit posmons for photographing”; “forcing .

- naked male detainecs to wear women’s uriderwear”; “forcing § groups of male detaineés.to

~'masturbate themselves while bemg photographed and videotaped”; “arranging naked male -
" -detainees in a pile and thien j junping on them”; “positioning a naked detdinee on a MRE Box, - .
~.with a sindbag:on his Head, -and attaching wires fo his fingérs,. toee, and penis to simulate electnc;

< {orture”; “plaemg a dog chain or strap around a-detainée’s neck and having a female soldier. pose o .

~fora prctur ;-and “sodomizing a detainee with a chemrca! light and perhaps a-broom stick.™ Id.
-t 16-17. 'I’hese waiifon acts were undertaken for-abusive znd léwd purposés. ‘They bear no _

. 5‘ reseinblancé, eitherin purpose or effect, to any' o£the techmques proposed for use by the CIA,

whether employed mdlvrdually or 1n combmatron. -
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The contrast with Kovac and the acts at-abu Ghraib goes some way to hlghhghtmg the -
conduct that paragraph 1(c) does reach. As the ICRC Commentaries have explained, paragraph
1(c) is directed at “acts which world public opinion finds revolting—acts which were committed
frequently during the Second World War.” Pictet, IIl. Commentaries, at 39. World War Il was
typified by senseless acts of hatred, and humiliation or degradatlon, for no reason other than to
reinforce that the victims had been vanquished of that they were viewed as inferior because of -

- their nationality or their religion. - Needlessly exposing prisoners to public curiosity is part of this

dark history, see GPW Art. 13, and commentators cite as a paradigmatic example of such

. conduct the parading of prisoners in public.- See Dormann, Elements of Crimes, at 323 ‘(referring -
- t0 the post-World War II prosecution of Maez]er for marching prisoners through the streets.of
~Rome in a parade emulatmg the tradition of ancient triumphal celebratxons) In another case,

Australian authorities prosecuted J apanese officers who tied Sikh prisoners of war “to a post and
beat them with sticks until they lost consciousness.” Trial of Tanaka Chuichi and Two Others

i 946), X1 Law Reports of Trials of War Criminals: United Nations War Crimes Commissions
.. 62. Inaddition; they shaved the priseners’ beards and forced them to smoke cigarettes, in ‘
"+ deliberate denigration of the Sikhs’ religious practlces requiring facial hairand forbidding the .

. handling of tobacco all as post hoc pumshment for minor infractions of the rules of the pnson s

camp a*

. These acts were mtended fo humllzate and nothmg more-——there was no security

- jtxsuﬁcatlon, o carefully drawn plan to protect civilian lives, These were part of a panoply- of

atrocities in World War II meant to “reduce mento the state of animals;” merely because of who

. 'they-were." See Pictet, IIT Commentaries, at 627. These acts were undertaken for wholly
_prurient, humrhatmg, or. bngoted ends and that feature was an mextncable part of what made

' them “outrageous

-4 In this way, acts mtcnded to demgtatc the rehguon of detainees implicate Common Article 3. Althongh

o pursuant toa dxﬂ'erentstandardapphmble to prisoners of war under the 1929 Genéva Convention, the Australian -
.; "war crimes prosecution suggests that Some consideration of: the cultural sensitivities of detainees may:be relevant .
- 'when determ:mngwhetherthﬂehasbeenasumecuvcmamomtc 'Ihc:e,theJapanesedefendantssougln

e ~outthefwtumoftheSikhrehgmnandsoughttoexploxtthosemparﬂcnlar wnthnoputposeothertlmntohmnihate
“the detainees. This'isziot what occuis in the CIA program. It.should be noted that; upon intake info custody, the .

) ClAdo&stnmthehalrandshavethebeardsofdctmnwstopreventthemtmducuanofdlmandwwponsmtoﬂ:e

B Tacility. Aﬁerthsmualshamg,detmneesarepmnmedtogmwthmrhmrmanydwredlengm We have already

" . . onclnded that such limited use of involuntary grooming by the CIA is consistent with-Common Article 3. See - -
-..‘-LettertoJohnAtszzo Acting Géneral Counsel,’ CentralInteihgenceAgency,ﬁumSteven G: Bradbury, Acting :

AssnstantAttomey General, Office ofLegal Oounsel, at 12-13 (Aug. 31, 2006). -Again, the difference here is that: .

--the purpose:is not to ‘humiliate the detamee ‘orto’ e:qzlmt amy- paxucular sensmvny, but to sewe legmmate secunty

: . ;andhygxenc puxposw

o “Ommterpxetauonherelsalsooonsxstmtmmtheﬁathatpmagmph 1(c)lsnotaprohibmonon L

T outmgw .dmphater but instead proscribes “outrages upon personal dignity.” (Emphasis.added) The words~
i "".:'“uponpasonaldlgmty"maybemdtospecxfythem;uryﬂ:atmustombeforeweeva!uﬁtcwhethamemusmg
© .- " conduct constitutés-an “outrage.™ Put differently, pamgmphl(c):snotaﬁﬁee—ﬂoatmgmquymtothejusuﬁmmns
.-._.:;--,afotsmcpanymndxmdnmganmmedwnﬂmnotofanmmmonalchmaaen Tristead, there rust be some -

. affront to “personal dignity” before that inquiry is triggered. “The words “upon personal dignity” mayalsobcreadto
T oonstmnthcoonmderanonsﬂxatmaybebmugmtob&rmdetﬁrminmgwhethuan “outrage” has odcurred: - Inth:s

w,,w) mgald, thetammaybedwgnedmfowspamgmph l(c)onthepersonsnb]ectedtostatcpartyoonduct, andlns
00)“);@.@5@*4 ' T hionoRa -:_ R i
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With these principles in mind, we turn to whether the proposed ClA techmques are
consistent with Common Article 3’s prohibition on “outrages upon personal dignity, in
‘particular, humrhatmg and degradmg treatrnent ” We already have.determined that the CIA
program does not “shock the conscience,” or thereby violate long-standing principles of United

. States law founded in the Fifth Amendment to our Constitution and incorporated into the DTA.
Especially regarding 4 term that, in many ways, provides a protectrve buffer around the

' ‘comparatively specific prohibitions in Common Article 3, it is appropriate for the United States -

to turn to its domestic legal tradition to. provide a familiar, discernable standard for the inquiry
that paragraph 1(c) requires.- As we-explained above, the MCA reﬂects a considered judgment .
. by Congress that the DTA tightly fits the requirements. of Common Article 3, and this
.congressional judgment is important in determining the proper mterpretatron of Common Article - ’
- 3 for the United States. The DTA asks whether conduct “shocks the contemporary conscience,” B
it evaluates the Judgment of the reasonable person, and it tracks the inquiry that the plain '
"-meaning of the term “outrages” invites. ‘Thus, our conclusion that the program is consistent with
the DTA is a substantial factor in determmmg that the program ‘does not mvolve outrages upon

- personal drgmty ‘under Common Article 3.

But consrstency with the DTA is pot the only basrs for our conclusron In the limited
‘context at issue here, the CIA program’s narrow focus; and its compliance with the careful
safeguards and limitations incorporated irito the program, provide adequate protectlon against the

-“outrages-upon personal dignity” prohibited by Common Article 3. Of partlcu]ar importance is

 that the interrogation techniques in the CIA. program are nof a standard for treating our enemies
o wherever we find them, including those'in mllrtary custody. Instead, the CIA program is
. narrowly targeted at a small number of the most da.ngerous and knowledgeable of terrorists,

those whom the CIA has reason to believe harbor imminent plans to kill civilians throughout the.
world or-otherwise possess information of critical intelligence value-concerning the leadershrp or
_ acmr:ltres of al- Qaeda For those few the Umted States takes measures to obtmn what they lcnow _

drgmty rather than the intention of the state actor'or the reasons for the actor’s wnduct. Thls latter- mterpretauon

" -would constitute a point of départure from international practice, which has looked to the intention and purpose of

zthe state acfor; as well as the context of and Justrﬁmtlonsforthe conduct, ‘Inanyevent, the foregoing historical :
_emmplesdemonsuatethatweneedtolmowwig:theconductxsundu‘tﬂkentodetammewhethentrsan outrage -
”upon. personal dignity.” Mmdungmphuedmsonemasameansofhanspondoesnetevokeﬂlemmemcuon,

- ¢ sising to'thie level of an “outrage,” as thé sénseless parading of prisoners tohumiliate thern. In this way, the words ..~
‘,‘..“uponpersonaldrgmtfcannotbereadtoconﬁneparagraphl(c)todemarcannganabsohuelevelofhardshrpthat O
- . - will not:be tolerated: Instead, whether an affront to, ‘personaldrgnnf'oocursdependstosomedegreeonthemson":- :
- vmyahardshrprsbcmgrmposed ‘The term is best read.as a prohibition on. the arbitrary, the wanton, or the prurient =~
‘ dlsoomfomngofpersonsprotectedbyCommonAmde3 “as well as, int some cases, unnecessary-or careless .- - -

-mistreatment, even when the overarching Justification is legitimate.. As we explarn below, these pnnc:ples ‘do not Lo

. : descn’be the eareﬁxlly dtawn andlumted CIA mteuogauon techmquw

& As’wedxd with the DTA, webeﬁevertappropnateto evaluate notJust eadrtechmquemrsolauon.butthe

e ~'eﬂ’eots of the technigues in combination.  See, e.g., Aleksovski,: . 57.(“Indeed, the serionsness of an act and its -
~ 7 -.consequences may arise ither from the néiture of the-actper se orﬁommerepeuuonoftheactorﬁ'oma t
* .. -“combination ef different acts which, taken mdmdually, ~wwould not constitute a criime within the meaning of Amde 3-
. -<of the” Geneva Conventmn&) .We have concluded that the techhigues in combmatlon would.not violate the . )
: oonslmmonal ‘standards mcoxporated in the DTA, see sipra.at 41-48, and we.4gain conclude that paragraph l(c)

- would not be vrolated by the techmques, usederther mdmdually oF in combmanon R »

E— 5 i.' i:‘ ................. (bﬁﬁﬂ324 -
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but each. techmque 1s hmlted to keep the detainee safe and its application is crrcumscnbed by
- . extensive procedures and oversxght Those who implement these techniques are a small number
.of CIA professionals trained in the techniques’ careful limits, and every mterrogatmn plan is.
: approved by the Director of the CIA.

L In addmon, as we have emphasmed throughout thxs oprmon, the CIA’s detailed
e procedures -and safeguards provide important protections ensuring that none of the techniques
‘would rise to the level of an outragé upon personal dignity. With regard to the corrective .
techmques the CIA has assured us that they would not be used with an intensity, or a frequency,
‘that ‘would cause significant physical pain or injury. See Aleksovski, § 57. With all the
techmques the-CIA would determine in advance their suitability and their safety with Tespect to
‘each individual detainee, with the assistance of professional medical and psychologncal
" examinations. Medical personnel further would monitor their application: CIA personnél, ‘
. Including medical professionals, would dlscontmue for example, the sleep depnvatxon technique -
- if they determined that the detainee was.or might be suffering from extreme physrcal distress. -
- .. Each detainee may react drﬁ‘erently to the combination of enhanced intérrogation techniques to.
.~ .which he is subjected. These safegudrds and individualized attention are crucial to our ..
. conclusion that the combmed ‘use of the techniques would not wolate Common Artlcle 3. See

‘ supra n. 50

As such, the techmques do not unphcate the core prmcxples of the prohrbmon on
- “outrages upon personal dlgmty ” A redsonable person, considering all the circumstances, would
.~ - not consider the conduct so serious as to be beyond the bounds of human decéncy. The -
) . ,techmques are-not intended to humiliate or to degrade; rather, they are carefully limited to the.
_ ' purpose of obtaining critical intelligence. They do not marifest the “scorn for human values” or -
. - reflect conduct done for the purpese of humiliating and degrading the detainee—the dark past of
.. Weorld War I, against which- paragraph 1(c) was set. As we explain above, a- reasonable person -
- would-consider the justification for the conduct-and the full contextof the protectxve measures
- put in place by the CIA.- Accordingly, the careful limits on the CIA program, the narrow focus
of the program, and the critical putpose that the’ program serves are important 10 the conclusion ~
. that the six techmques do not eonstltute eonduet s0 serious, as to be beyond the bounds of human .

e decency

FURRE The CIA has determmed thatthe mterrogaﬁon techmques proposed here arethe mmrmum s
EE necessa:y to maintain an eﬁ‘ectlve program for this small number of al Qaeda operatives.- “That . -
the.CIA has confined itself to'such a minimum, along with thie other limitations the CIA has ‘
. placed on the program, does not. reflect the type of wanton contempt for' humamty-—the atrocities -
-animated by, hatred for others that “were cominitted ﬁ'equently during the Second World War”,
. znd that “public opmmn finds partxcularly revolting”—at which the prohrbmon on. outrages R
. upon personal drgmty’ is almed See chtet, m Conunentarzes at 39 ' T e

Ovemrchmg the four specxﬁc prohlbmons in. Common Art1cle Jisa general requrrement '

S that persons protected by.Common Atticle 3 shail in all circumstances be; treated humanely, . o
. wrthout any adverse d1stmctron founded on Tace, colOur rehglon or. farth, sex, bu'th or wedth, or S

l.u0325
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. any other similar criteria.”* The text makes clear that its four specific prohibitions are directed

at implementing the humane treatment requirement. See GPW Art. 3.1 (following the humane
treatment requirement with “[t]o this end the following acts are and shall remain prohibited”).
As we have discussed above, those specific provisions describe serious conduct, and the

- structure of Common Article 3 suggests that conduct ofa sxmllar gravity would be requnred to

constltute mhumane treatment.

The question becomes what, 1f anythmg, is required by “humane treatment™ under

Common Article 3 that is not captured by the specific prohibitions in subparagraphs (a)- (d) We '
* -can-discern some content from references to “humane treatment” in other parts of the Geneva -

Conventions. For example, other provisions closely link humane treatment with the provision of
the basic necessities essential to life. Article 20 of GPW mandates that the “evacuation of -

;pnsoners of war shall always be eﬂected humanely . ... The Deta.mmg Power shall supply
-prisoners of war who are being evacuated with sufﬁclent food and potable water, and withthe

necessary clothing and medical attention.” .See also GPW Art. 46. This theme Tuns throughout :

- the Conventions, and indeed Common Atticle 3 itself requires a subset of such basic necessities, -

by mandating that the “wounded ‘and sick shall be collected and cared for” GPW Art:392.

h Given these references throughout the Conventions, humane tréatmeént under Common Article 3
is reasonably read 1o require that detainees in the CIA program be prov1ded with the basic

necessities of life~—food -and water, sheltér from the elements, protection from extremes of hieat

. .and cold; pecessary clothmg, and essential medical care, absent emergency cnrcurnstances
> beyond the control of the United States

We understand thai the CIA takes care to cnsure that the detamees recelve those basnc

o necessmes You have informed.us that-detainees in CIA custody are subject to regular physxcal

and psychologlcal monitoring by medical personnel and receive appropriate medical and dental

. - care, They are given- adequate food-and as much water as they reasonably please. CIA detention
- facilities are.sanitary. The detainees receive necessary clothes and are sheltered from the ‘

elements

e Thlslanguage does notumtean eqmlueatmeutrequment;instead, npmmdesthatthe suspect

: c’lassnﬁmuonsmquesuonmaynot justify any deviation froin Cominon Atrticle 3°s baseline standard of humane Do
treatment. The Genéva Convennonselsewheletmposeequaltteatmentrequuemm See GPW-Art. 16 C"[AIT. -
_"‘pnsonetsofwarshallbetreatedahkebytheDewmngPawer thhoutanyadvetsedislmcnonbawdonmce, I
.. nationality, religious belief or political opinions, oranyotherdlsuncuonfoundedonsnnﬂaranena.") (emphasis . - ... °
- 577 added). Arficle 16-also.provides specific exceptions to iis equal tréatment requirement with regard to prisoners of -
. war, whnchwewouldewqaecttoﬁndmCommonAzhclw tfxtwerealsoanequalueaunentregmmnem. The . .7 -
.- '._connastmththetextofmucle 16 demonstrates mehnhgeofConmmnAmde3 sann-dlsmmmauonpnnuplcto S
. .\ the provision-of huminé ttéatment.- The Commenlaries further explain that distinctions, even amongthe listed :. .-~ *. -

’ ‘-_-.mtma,maybemadeunderOommonAmdea solongasﬂneueatmmtofnocovetedpusonfaﬂsbelowthe e e A
;- minifum standard of humane,tredtment - Pictet, mCommentanes,atw-u 'l'lms,weunntodetemnnmgthebaslc A
N contentofCommonArucleB shumaneumtmemreqmmnem. Co . o A

vz
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- . For certam detamees deterrmned to be mthholdmg hlgh value mtelhgence however the .
. CIA proposes’ to- engage in orie mterrogatlon technique—dietary mampulatlon——that would '
" -, adjust-the provision of these resources. . The détainee’s meals-are temporarily substituted fora.. - .

L .'bland hquxd dlet that, whlle less appettzmg than normal mea.ls exceeds nutntxon reqmrements L
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'for safe and healthy medlcally approved diet programs in the United States During application
. of the’ techmque the detainee’s weight is monitored, and-the technique would be discontinued
. should the detainee lose more than 10 pércent of his starting body weight. The element of
humane treatment that we can glean from the structure of the Geneva Conventions is one of
. “sufficient food.” GPW Att. 46. Because the food provided during the temporary application of -
" the dietary mampulatlon technique is sufficient for health; we conclude that it does comply with
the “sufficient food” elément of Common Article 3’s humane treatment requirement.
- Cf Aleksovski, Case No, IT-95-14/1, { 108 (dismissing Common Article 3 charges. agamst prison
. warden who provided only two meals a day to all detamees over a.period of months and ‘Where -
~ .some detainees lost over thlrty pounds) :

) - We: also ﬁnd it relevant that the CIA’s interrogation and detention | program complles with -
. the substantive due process requirements of the Fifth Amendment, which under-most ‘
'cxrwmstances require “safe conditions,” including “adequate food, shelter, clothing, and medical -
. e” and which are mcorporated into.the DTA. Youngberg v. Romeo, 457U.S. 307,315 (1982)
. .Requxrmg the’ provnsmn of basic necessities'is another example of how the constltutlonal o
" standards 1ncorporated in the DTA themselves provide a “humane treatment” pnncxple that can -
o guide complxance with Common Article 3. Congress recognized as much in the DTA, given the
... statute’s explicit premise that the- Flﬁh, Eighth; and Fourteenth. Amendments are d1rected agamst
oo concept of “mhumane treatment or pumshment » MCA § 6(c)(2) e L

, | The CIA program——under the restrictions that we have outhned——oomphes with each of o
. - the specific prohlbltlons in Common Article 3 that implement its overarchirig humane treatment * . .
" J© - -requirement. Outside those four prohibitions, and the addifional céncept of basic necessities that . -
" we have discerned from the structure of the Conventions, we confront another situation where
S the'contént of the requirement is underspecified by the treaty. Sée Pictet, IV Commentaries, at
-+ 38-39 (“The definition [of humane treatment] is nota very prec1se one, as we shall see. On the
.- other hand, there is lessdifficulty in emumerating things which are incomipatible with humane
.. treatment. That is the method followed in the Convention when it proclaims four absolute
O prohlbmons ”). Again, this is a situation where the generahty was intentional: To the :
' <. negotiators, “it seem[ed] useless and even dangerous to attemapt to make a fistof all the factors "
- = that would make treatmefit ‘humiane. " Id, dt. 204. The. Commentanes emphamze that “what
-7 *_"constitutes humane treatment® | reqmres a balancmg of security and humamtanaq concerns, The.’
s detamees may well be “the object of strict measures,”. ds the “medsures of security -or. repression, -
-+’ even when they are severe,’ 7 may nonetheless be compatxble ‘with basic humamtanan standards. .
<o f . 1d. af205- (emphasxs added) Given the deliberate generality ‘of the. humane treatment standard, it -
* . .is reasonable to turn to our:own law, which establishes a standard of humane treatment that - -
~. - similarly requires a‘balance between: security and humanitarian-conoérns; to. prov1de contentto - :
S e otherwxse unspecxﬁed terins in the Conventions. Because the CIA program comphes w1th the " -
..+ 7 " standard of humarie treatment provided in the Detainee Tréatment Act, andthe USS. -« .- i
« " ’Constitutional standards that it-incorporates, and becaus. it providés detainees with the necessary .-
. " food, shelter, clothing, and med:cal care, the CIA; program sattsﬁes Common Artlcle ¥ shumane -
: "-.'-'_treatment reqmrement. ' . _ S VAR
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We also recogmze that the practzces of other state partles in lmplementmg Common
Article 3—as opposed to the statements of other states unsupported by concrete-circurstances

. and conduct:—can serve as “a supplementary means of interpretation.” :See Vienna Convention :

on the Law of Treaties Art. 3 1(3)(b) We have searched for-evidence of state parties, seeking to '
lmplement Common Article 3 in a context similr to that addressed herein, The one example:

: that we have found supports the, interpretation of Common Article 3 that we have set forth above.
“In particular, the United Kingdom from the time of the adoption of Common Articlé 3 until the

-early 1970s apphed an interrogation program in a dozen counter—msurgency operatlons that

_ . - Tésembles in several ways the one- proposed tobe employed by the CIA. .

Follomng World War I and the adoptlon of Common Artxcle 3, the Umted ngdom

developed and-applied five “in depth interrogation” techniques “to deal with a number of o
: situations mvolvmg internal security.” Report of the Committee of Privy Counsellors Appomted
{0 Consider Authorized Procedures for the Interrogation of Persons ‘Suspected of Terrorism;

1972, Cmnd. 4901, § 10 (HSMO 1972) (“Parker- Committee Report™). The five techniques -

R mvolved (1) covermg a detainee’s head at all'times, except when the detainee was under

interrogation of in'an room by himself: (u) subjecting the detamee “to oontmuous and- .

" monotonous noise of a.volume calculated toisolate [him] from communication”; (iif) depnvmg

the detainee of sleep “during the early days” of the interrogation; (iv) restricting.a detairee’s diet:
-10.“one round of bread and one pint of water at sxx-hourly intervals”; and (v) forcmg a detamee .
:to face—but not touch—a wall with his hands. raised and his legs spread apart for hours at'a time, - -
with only penodrcal lowermg of the arms fo restore circulation.” Lord Gardinér, Minority

. © Report, Parker- Committee RepOrt, 15 (“Gardiner Minority Report”),see also Parker Committee -
Do Report 1 10. Broadly speaking, the techniques were designed to. make the detaineé “feel that he
" isina hosnle atmosphere, subject to strict: dxscrplme, . and completely isolated so that he fears
- “what may happen next.” Jd §-11. From the 1950s through‘the early 1970s, the British employed
.. .."some or all of the five techniques in a dozen “counter i inisurgency operations” around the world, -
..~ inchuding operauons in Palestine, Kenya, Cyprus the British-Cameroaqps, Brunex, Brmsh Gmana, o

B Aden, Malaysm, the Persxan Gulf, and Noxthern Ireland. See ad.
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'In 1971, after the public learned that British seeunty ‘Forces had employed these

S techmques against Irish nationals suspected of suppomng Irish Repubhcan Army terrorist.
- " - activities, the British' Government appointed a three-person Cominittee of Prxvy Counselors
" .- chaired by: Lord Parker of. Waddington, the Lord Chief Justice of England, to"éxamine the -
-7 legality of using the-five i intérragation techmques againist suspected terrorists. .See Parker _
-, ., Committee Report {f 1-2. .Among other thmgs, the committee considered whether the =~ .
i techniques violated a 1965 directive: requiring that all military mterrogauons comply with
o #Article 3 of thé Geneva Convention Relatxve tothe Treatment of Prisoners of War (1 949) ” See
< dd. 1746 & Appx:-A majority of thé committee; mcludmg the Lord Chief Justice; conclided'
-.“-f» " -that the “application of these techmques, subject to-proper safeguards, limiting the Gccasion‘on.’

" -which and the degree to which-they can be apphed would be in confonmty w1th the Dlrectxve

{and tlms w.lth Common Artlcle 3] Id 1] 31
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In reachmg tlus concluswn, the Parker Cvormmttee rejected the notion that “the end

' Jueﬁﬁes the means.” Id. 1[ 27. 1t repeatedly stressed that aggressive interrogation techniques .

“should only be used in cases where it is corisidered vitally necessary to. obtain information.” Id.

:-1[ 35. Kt also emphasxzed that interrogators should be properly trained and that clear.guideliries
- - 'should exist “to assist Service personnel fin deciding] the degree to which in any partlcular

circumstarices the techmques can be applied.” Id. Similarly, it recognized the i importance of -

.- - "Obtaining approval from'senior: govemment officials before employing the five techmques, id
-** 437,.and it recommended that aggressive interrogations occur only in the presence of a“senior
R ofﬁcer” with “overall control'and.. . . personal responsibility for the operation.” Id: 1]38 The -
- committee also. concluded “that a doctor with some psychlatnc training. should be* present at all

times at the interrogation centre, and should be in the position to observe the course of oral
1nterrogat10n,” o that he could “wam the controller if he felt that the interrogation was being .
pressed too far (although, in contrast with the CIA program, the doctor would not: have the

- actual authonty 1o stop.the: mterrogatmns) Id 141

" The Parker Commlttee emphasmed however that 1ts rej ectlon of a pure ends-means

analysis d1d not mean that' Common Article 3 barred countries from giving some weight to the-

(b)(1 )
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need to protect their citizens against the’harm threatened: by terrorist orinsurgent operations.

- The committee; for example, emphasized that, when properly administered, the five i interrogation
" .. techniquesposed a “negligible” “risk of: physical injury” and “no real risk” of “long-term mental
- effects.” Id 191417 Yet they had “produced-very valuable results in- revealmg rebel . .

- organization, training and ‘Battle Orders.” Id. 4 18. In'Northern Ireland, the Committee
"~ observed, use of the techniques after “ordmary pohce interrogation-had falled,” led to, among .

' ofher things, the identification of mote than 700 LR A. members, details about “possible LR.A_,
_operations” and “future plans,” and the discovery of large quantities of arms and explosnves )/

{9121-22. The Comxmttee emphasmed that the techniques were “directly and: mdlrectly

responsible for the -saving of lives of mnocent cmzens.” Id- ‘[[ 24

More broadly, the Parker Commtttee explamed that the meanmg of Common Amcle 3’

_ restrictions- must be interpreted based o the nature of the- -conflict. See id. §30 (explammg that -
. " - ‘terms suchas:“*humane,’ -“inhuman,” ‘humxha:tmg, ‘and’ ‘degradmg fall to be Judged by[a .
.o+ dispassioniate] ¢ observer in‘the light of the circumstances in shich the techniques are > applied”). .
TS ‘Accordingly, the commxttee ¢oncluded that Common Article 3 must be mterpreted in light of the .

unique threats posed by terrorism. - Although “short of war‘in its ordmaxy sense,” terronsm is 1n )

) ,_': " many-ways worse than- ‘war.” " Id .32. Troccurs “within the country; friend ‘and- foe-will not be -
" - .identifiable; the rebels may be ruthless men determiried to achieve their ends by indiscrifinate.
-~ attacks on infiocent persons. If information is to be obtained; time must be of the essence of the .-

operanon_ Id. Moreover, factors that might facilitate i mterroga:uon in traditional war—such as -

. “ample information” to assist mtenogators and “a number. of | pnsoners who dislike the current
s .‘enemy fegimeand are orily too willing to ‘talk™—are often absent “in- counter—revoluﬁonary
S perauons > Id- 1]1] :25-26. See also id. (noting; dlfﬁcmlty in obtaxmng mformatlon “quickly”). .

-+, . Consequently, the Parker Committee concluded that mhght ‘of the nature of the - terrorist threat,

- ; the interr ogation techmques employed by the Umted ngdom were conslstent With Common ’
'-~'..'-Am<;le3 N oL SR

(00529
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T Shortly after'the l?arker Comnuttee issued its report, Prime Mlmster Edward Heath
" announced that, as a matter of policy, Britain would not use the five techmques in future
", interrogations.” See Debate on Interrogation Techniques (Parker Committee Report), 832 Parl. -
~ . 'Deb., H.C. (5th Ser.) 743-50 (1972); see also Roger Myers, A Remedy for Northern Ireland: The
L Case for United Nations Pedcekeeping Intervention In An Internal Conflict, 11 N.Y. L. Sch. I
"+ Int'1& Comp. L.'1,'52n.220 (1990). The Prime Minister did not, to our knowledge, take i issue
* " with the Lord Chxef Justice’s mterpretatmn of the United ngdom s treaty obligations under =
" - 'Comunon Article 3, however Indeed, in announcing what he stated was a change in policy, the
“** Prime Minister emphasized that the majority of the Committee “conclude[d] that use of the ©
S " methods could be justified in exceptlonal cucumstances subject to safeguards 1d. at'743.

- That for more than two decades followmg the enactment of Common Artlcle 3, one of the
- world s leading advocates for and practitioners of the nule of law and-human rights employed _
_ techmques similar to those in the CIA: . program and determined that: they complied with Common .
~ Article 3 provides strong support for our conclusion that the CIA’s proposed techniiques are also . -
consistent with Common Arficle 3, The CIA’s proposed techmques are not more gravethan =
‘those: ‘employed- by the United ngdom To the contrary, thé United Kingdom found stress R
- positions to be consistent with-Common Article 3, but the CIA currently does not. propose to
. include sucha techmque Consistent with recommendatlons in the Parker Committee’s legal
* - opinion; the: CIA has developed extensive safeguards mcludmg written guidelines, training,
- . close monitoring by medical and psychologlcal persormel, and the approval of high level
._-officials to.ensure that the program is 'confined to safe and necessary applications of the -
o techques ina controlled, piofessional environment. - While the United Kingdom employed
y oo these techmques in 4 dozen colonial and related conflicts, the United States proposes to use these . -
T ~techmques only with a small number of high value terronsts engaged in a worldwide armed ‘
. conflict whose primary objective i is to mﬂxct mass cmhan casualtles in the Umted States and . . -

. throughout the free world.

o The Umted ngdorn s deternunatxon under Common Artxcle 3 also ‘sheds substantral
R lrght on the decisions of Gther interational tribunals applying legal standards:that ﬁmdamentally _
- diffef from Common Article 3.”As discussed above, the European Court of Human Rights Jater -

* found that two of the interrogation teclquues approved by the Committee—diet mampulattor_a
2. and sleep. depnvatron——vzolated the. stand-alone prohrbmon on “degrading. treatment” inthe = .
X Buropean Convention on Human nghts 1o wluch the United States is niot 2 party Ireland V.o

& . United Kingdom, 2 EHRR 25 (1980).. The couirt explained that “degrading treatment” underthe - ..
~+* ECHR-included actions. directed at “breaking [the] physwal or: moral resistance” of detanwes .

.'§ 167: .The court’s capacious interpretation of the Eurdpean Convention’s prohibition on
. “degradmg treatment” is not well-smted for Common Artlcle 3 50. Indeed, the European Court

“ 50 The Isracli Supreme Couitin Public Commiltee Agamst Torture v. Israel HCT 5100/94 (1999), alsé cm,d:_ IS

... -itie ECHR decision and observed:that a combination of interrogation techniques imight constinite “inhuman aind -
P .~degmdmg”nmtment. See.id. at 27-28.- As discussed above, see supra at 41-42, theIsraehdeelsmntumedprmarﬂy
.77+ upon that nation’s statutory law-and did net specifically purport to define what constitutcs “inbuinari-and degtadmg”
AR treaunentunderanypamaxlartrmty,mnchlesswhatnsestoan oxmagcuponperscnaldxgmt)"orothamolauon
CerEs R - of Comimion Atficle 3. Six yeats later, meMewmtrecognxzedthatthennemanonalLawapphmble*todomesuc
= . "7 riminal law. enforcement and that applicable to.an armed conflict fundamentally differ:” While the former-places -~
absolnte recmcuonsondegradmgtreaﬁnentgenetally thelawofarmedoonﬂlctreqmresabalancmgagamst : "I_'

‘ ----- '~_ _____ . - . -' 4 -_ . A ‘ 4‘ . " o . ‘
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- has interpreted that provision not only to 1mpose detailed requlrements on pnson condmons but .
" also to prohibit any action that drivés an individual “to act against his will or conscience,’
- standard that might well rule out any significant i interrogation at-all. See Greek Case; 12 Y B.

"ECHR 186. Those decisions reflect that the European Convention is a peacetlme tréaty that -

prohrbrts any form of “degrading tréatment,” while Common Article 3 prohibits only

~“humiliating and-degrading treatment” that rises to the lével of an “cutrage upon personal

dignity.” Common Article 3isa provision desrgned for times of war, ‘where the. gathenng of -

" intelligence, often by requiring a captured enemy “to act against his will or conscience” orby -

undermining his “physical of moral resistance;” is.to be expected. Furthermore, it isunclear, that E

‘ . the ECHR in Ireland v: UK was corifronted with techniques that provrded adequate food and

. that were carefully designed to be safe, s‘uch as those proposed by the CIA.

it is the United ngdom 'S mterpretatron of Common Article 3 in practlce that 1s relevant

A‘to our determination, not the ECHR’$ subsequent mterpretatxon ‘of the legality of the United

L _' : 'Klngdom s techniques under a different treaty. . The practlce of the United Kingdom'in -
S ;1mplementmg the'i mterpretatlon of Common Artlcle 3 supports the mterpretatron set forth above

For these reasons, we interpret Common Artrcle 3to permlt the CIA’ s mterrogatxon and

S _detention program to go. forward Part of the foundation of this interpretation is that Congress .
- has largely addressed the requn'ements of Common Article 3. through the War Crimes and

Detainee Treatment Acts. These ‘provisions mclude detailed. prohibrtlons on particularly serious .

1 _ conduct, in addition to extending the protection'of the Nation’s own constitutional standards to, -
~ - aliens detained abroad in the course of fighting against Amenca, persons whom-the Constitution .
* * would not otherwise reach.- And the CIA’s'i interrogation program, both in its condrtlons of

confinement and with regard to the six proposed interrogation techniques, is consisterit with the
‘War: Crimes and Detainee’ Treatment Acts. To the extent that Common- Article 3 prohlbxts

S addifional conduct, unaddressed by the War.Crimes and Detainee Treatment Acts, the CIA
s program is oonsrstent with those restnctlons as well ' s

Justasmtportantrsthehmrtednaﬂ:reofthrsprogmm. Tbxsprogramxsnarrowlytm'geted

. to advance a humanitarian: -objective of the hrghestordera—preventmg catastrophic | terronst
" attacks—and indeed thie CIA has determined-that the six proposed techniquesaré the: mrmmum

(|0)(1 )

. *'. necessary for a program that would be effective in obtaining intelligence; critical to. Serving thls _
T end..Itis hrmted toa smail number of" hlgh valie terforists who; after: ca.reﬁal consrderatron, ‘ :
] professxonal mtelhgence ofﬁoers ofthe CIA. believe to possess ‘crucial mtelhgence ‘The program o
... ":i$ conducted under careful procedures and is: destgned to impose no"pain that is unnecessary for "
I the 'obtaining of crucial mtelhgenee At the’ same time, it-opefates within strict limits-on conduct, .
“ " including thosé mandated by 1 the War Crimes Act and the. prohibition-on torture. regardless ofthe - .- .
" "-fhotivation-of the conduct. Comman Article 3-was fiot drafted with the threat posed by al Qaeda - - .
ERERSE ¢ mmd it contams certam specxﬁc prohrbmons but it also contams some general prmctples wrtb. L

o -".iegmmate mtlxtaxyneeds Pubhc Comm:tteeAgamst To(ture m Israelv The Gavemmatt of Israel HCJ 769/02
TR e 11,2005 - T . et e T

- m :-ff"i.ftf:;{}",s{}a.}i L
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* less definition. The general principles leave state parties to address:the new eventualities of war,
.to mold the interpretation of the Geneva Conventions by their conduct. We will not lightly .
- - construe the Geneva Conventions to disable a. sovereign state from defendmg agamst the new
- types of terrorist attacks carried out by al Qaeda.

The mterpretatron in this memorandum reﬂects what we beheve to be the correct

interpretatlon of Common Article 3. Because certain general provtsxons in"Common Article 3 .
. .were designed to provide state parties with ﬂexlbrhty to address new threats, however, the nature

" of stich flexibility is that other state parties may exercise their discretion in‘ways that do not: .
‘perfectly align with the policies of the United States. We recognize Common Article 3 may lend

itself to other interpretations, and mternailonal bodies or our treaty partners may dtsagree in’
some respects wrth thxs mterpretatron ’ . :

: Just as we have rehed onthe War Cnmes and Detaxnee Treatment Acts other states may

" “turnto treaties with similar language but drafted for dissimilar purposes; as-a source of

oo dlsagreement As discussed-above, for example the European ‘Court of "Human Rights
-+ determined that certain of the interrogation techniques. proposed for use by the CIA—diet
-manipulation and sleep deprivation—violated the European Convention’s stand-alone

~_prohibition on “degrading treatment.” Ireland-v. United Kingdom, 2 EHRR 25 (1980). For -

-+ "redsons we have explained, the BCHR decision does not constitute the basis for a correct reading, -
- . of Common Article 3 .in our view, but the openness of ‘hurmhattng and- degradmg treatment”

. - ‘might not prevent others from, mcorreetly, advocating such'an interpretation, and the State

Department mforms us that given the past statements of our European treaty partners about

United States actrons in the War on Terror; and- notthhstandmg some of their. own past

, practtces ‘see supra at n.36, the United States could reasonably expect some -of pur European
- treaty.partners to take prec1se1y such an expanswe readmg of the open terms in Common
."Axtmle3" Ce e : S

Recogmzmg the generahty of some of Common Arncle 3 s provnsrons Congress

.. - ;provided 4 mechanism through which the President could authontatrvely determine how the . . .

"~ “United States, would apply its terms.in speclﬁc contexts. The Mihtary Comrmssmns Act ensures LT

-~ ~that the President’s mterpretatton of the meaning and apphca‘blhty of the Geneva Conventions . o

S would control as a matter of Umted States law. Section 6(a) of the MCA is squarely directed-at” . -

*' " the risk: that the interpretations that would guide our militarys ‘and mtelltgence personsiel couldbe - -,
*..cast asidé after the fact by our.own ‘courts or international tribunals, armed with flexiblé and* . -~ ..

-general language in-Common Article 3 that could bear the  weight of a mderange of policy ..

-+ .- preferences or subjective i interpretations. To.reduce this risk, Congress rendered the Geneva'

. . . Conventions judicially unenforceable. See MCA §5¢a).- “The role of the courts in enforcmg the

- . . Geneva Conventions is limited to adjudicating prosecutnons under the War Crimes Act" initiated
"by the Executtve Branch and, even then, courts may not rely on“a fomlgn or mternatmnal souree e

-

C St ﬂan’bihty extends only o reaxonable mterpretanons of unclear terms of Common Arucle 3 Whem

,‘::»CommonAxﬁcleB 1sclear,smtzpmhwwobhgedasamaﬁerofmtanaumallaw(thoughnmmnlythen - R
S ;owndomesuclaws)tofollow1t,andstamhavenodlscreuonundermemaﬁonallawtoadoptnmwsonable R
_.:Mupretanonsatoddsmthxhelanguageofthepmvxsmn. B

o e e ot
(b)(3) NatSecAct LTI g e T T



(DY) e
(b)(3) NatSecAct “FORBBER las sl

- of law to-decide the content of the statutory elements in the War Crrmes Act. See id § 6(a)(2)
) Congress also expressly reaffirmed that the President has authority for the United Statesto ‘
" interpret the meaning and’ apphcabﬂrty of the Geneva Conventlons See id. § 6(a)(3)(A) Should
. he issue interpretations by executive order, they will be “authoritative . . . as a matter of United
States law in the same manner as other admrmstraﬁve regulatrons » Id § 6(a)(3)(C) 32 .

B A We understand that the Presxdent mtends to. utrhze this mechamsm and to srgn an’
* ‘executive order setting forth an rnterpretatron of Common Article 3. That action would ‘
- . conclusively: determine the application of Cormon Article 3 to the CIA program as a matter of ..
- United States law. We have reviewed the proposed executive order and have determined that it
is wholly consistént: with the analysis.of Common Article 3 set forth. above. See. Proposed Order
Entitled Interpretatlon of the Geneva Conventions Comnion Article 3 As Applzed fo-a Program of

- Detention:and Interrogation Operated by the Ceéntral Intelligence Agency (Executive Clerk final . e

o draft, presented to the President for srgnature July 20, 2007) (“Draft Order”): Because the.
© " «executive-order would bé pubhc ‘it cannot engage in the.detailed application of Common
Article 3 to the six proposed techmques émbodied in this 6pinion. Instead, the executive order
sets forth an mterpretatron of Commen Article 3 at a higher lével of generality-that tracks the :
* analysis in'this-opinion and; thereby,- nclusrvely deterrmnes that the- CIA’s proposed program
-of interrogation and detention, mcludmg the six proposed mterrogatmn techmques eomphes

T wnth Common ‘Article 3.

R 'I'he executlve order would prohxbrt any techmque or oondltron of conﬁnement that
. - constitutes torture, as definied in 18 U. S.C. §2340, or any aetprohrbrted ’oy section 2441(d) of -
} . ‘the War Crimes Act. See Draft Order § 3(b)G)(A)-(B). This Office has concluded that the six
-+ . proposedtechniques, when applied in compliance with the: procedures and’ safeguards putin . - .
-~ placebythe CIA; .comply with both the federal antl‘torlmc statute and the. War Crimes. Act See: . )
S '~.' Sectzan 2340 0pmzon and Part I slgpra 3 ' , TS P

e To ensure full rmplementaﬁon of paragraph l(a) of Common Artlcle 3 the executrve ,
L order also would protiibit “other acts of violence sérious enough to be considered comparableto ' -
.- ourder, torture, mutilation, ‘and crurel or inhuinan treatment, as defined in” the War-Crimes Act... -,
. - ‘Draft Order §3(b)A)C). As. e:rplamed ‘#bove {see part IV.B. 1.3, supra), the six-proposed- .
“.,." techniques do nofinvolve violence on'a level. compamble to the fourénumerated forms of
- vxolence mparagraph i(a) of Common Artlcle 3———murder mutrlatlon, torture and cruel

L ”'IheConsnrutmng;antstherendmtgreatauﬁxoWasmuNauon‘schxeforganmforerguaﬁmrsandf.‘.- i
LT 'asOommandamClnef—tomcrptumn“.parﬂcnlaﬂy regulating wartime operations. Thase - T
<-i 7 - interpretations are ordinarily-entitled to ¥ gxmtwerght”byﬂteoxﬂs See, e.g., Sanchez-Llamas v: Oregon, 126
- 8./C1.:2669,.2685 (2006). Oongreos,however,ddﬂmmedmtheMCA:hatnwasappmpnatetoafﬁrmﬂmme e
AZPmdan’smtmplelanonsoftheGenevaComennonsaremhﬂedtopmtecuon Itxsapparemﬂ:atCongmswas I
. .‘reaeungtotheSupmmeCom’sdec:sroanwndm whrchadoptedanunmpretanonoftheappheabﬂityofthe R
o ‘GenevaCommnommanytothmofﬂlePrwdmtmmommhngamoumaﬁhePrmdmtsmterpmtatxon. See " - -

| Hamdan, 126 S. Ct. at:2795-98; id. at 2847-(Thomas; J., dissenting): The MCA. therefore reflécts a congressional. . ~. ..~

eﬁ;oﬂtorectorethepnncxpalmleﬂmthePreﬁdenthasuadruonallyplayedmdeﬁnmgomNauonsmtemanonal S

s ~_obhganons Jnth:sregard, prendennatordasmdettheMCAwonﬂd notbesuhlectto judicial réyiew. See Franklm.',.
= .undertheAdnnmsuanveroedumAct,oranyothetsmune abSent anexpr&statementbyco ) EERREY

._._':: . . .,-‘- .'. = T . . B ) . 5 —— ..' — T ; ] .’-' ..-:‘ :- : -» (;8333;3"'-;
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treatment. The limitations on the admlmstratron, frequency, and intensity of the techmques—m -
) pamcular the corrective techniques—ensure that they will not involve physical force that rises to
. the level of the serious v1olence prohlbtted by the executive order ’
_ The executive order would prohablt any intérrogation. techmque or condition of

_ confinement that would constitute the “cruel, inhuman, or degrading treatment or punishient”
~ " prohibited by the Detainee Treatment Act and section 6(c) of the Military Commissions Act. -

. Draft Order § 3(b)(E)D). We have concluded that the six proposed techmques when used as

. authorized in the context of thrs program, comply with the standard in the DTA and the MCA. .

o See Part IIL supra

: " To address paragraph l(c) of Common Artrcle 3 further the executwe order would bar
' 1nterrogatxon techniques or conditions of confinement constituting * ‘willfial and outrageous acts
. of personal abuse done for the purpose of. humiliating or-degrading. the individual in a-manner so_
-serious that- -any reasonable person, considering the circuristances, would deem the acts to be
. .beyond the bounds of human decency, such as sexual or sexually indecent acts undertaker for
. the purpose of humrllatron, forcing the individual to perform sexual acts or to pose sexually,
. threatemng the individual with sexual mutilation, or using the individual as 2 human shield.”"
..+ Draft Order § 3(b)(1)(E) This provision reinforces crucial features:of the i mterpretatron of .
T paragraph 1{c) of Common Amcle 3 set forth in this opinion: . To mgger the paragraph,
. humiliation and degradation must rise to the level of an outrage; and the term “outrage”™ looks to
~ the. evaluatlon of a reasonable person:that the conduct is beyond the bounds of human decency,
R takmg into consideration the purpose and context of the conduct.” As explained above, the six -
) -~ ‘proposed techmques ‘do not constitute ¢ ‘outrages upon personal dignity™ under these prmcrples
L 'thus the techmques also satisfy section 3(b)(r)('E) of the executwe order .

N Also 1mplementmg paragraph l(c) of Common Artlcle 3, the executtve order would

- PR _:,_.prohrblt “acts intended fo denigrate the. relrgron, religious practtces, or rehglous objects” of the -

.. ¢ detainees. Draft Order § 3(b)(){F). The six techniques proposed by the CIA are not. drrected at
L the rehgron, reltgrous practrces or- rehglous ob;ects of the detainees. . -~ - :

R The techmques and condrtrons of conﬂnement approved in the order may be used only e
% <. with certain alien detainees be11<:Ved to possess high vilue mtelhgence (see Draft Order o

L § 3(b)(u')) and the program js so limited (see Part LA, supra). The CIA prograni mustbe = - .

... % i conducted: pursuant to ‘written pohcres issued by’ the Director of the CIA (see Draft Order § 3(c)) -
¢ 27w+ + . and the CIA will have suchi policies in place (see Part LA.T , supra). In addition, the'exeeutive =~ ..
o .. ~order would requrre the Director, based on professronal advice, to deterthine that the techmques T
- are “safe for use with éach detainee’ (.see Draﬁ Order at § 3(b)(iu)), and the CIA mtends to do 50 '.; .

B ‘(seePartsI.Aﬁ andIB supra) , _ L _ S :

W T Under the proposed execlmve order detamees must recetve the baslc necessmes of hfe, X il
RCI mcludmg adequate food and water, shelter ﬁ'om the elements necessary clothmg, protectxon A

s s T  Nét do' thetechmques mvolve any. sexual or smmally mdeoent acts, miich 1éss those referenwd msecuon o W
T 4(b)(1)(E) of: the eXecunve order. The tetihmques also do not mvolve the use of detamees as hnman sluelt'ls. P
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from extrefies-of heat and cold and ‘essential medical care.” See Draft Order § 3(b)(w) -This

‘ requxrement is based on the interprétation of Common Article 3’s overarching humane treatment -
requirement set forth-above, and we have concluded that the proposed techniques: comply with -
this basic necessities standard. See Part TV.B.3, supra. Should the Presidént sign the executive
order, the six proposed tecliniques would thereby comply with the authontatwe and controllmg

' 1nterpretanon of Common Artlcle 3 as the MCA makes Clear. .

V

T The armed conﬂxct agamst al Qaeda——an enemy dedxcated to ca:rymg out catasirophlc

attacks on the United States, its citizens, and its allies—is unlike any the United States has -
- " confronted. The tactics necessary to defend against this unconveitional enemy thus’ present a |

* séries of new questlons under the law of anned conflict. The conclusions we have reached -
. Herein, however, are as focused, as the narrow, CIA program we address. Not intended to:be: used -
with all detainees-or.by all U.S. personnel who interrogate captured terrorists, the CIA program "+ ° .
" would be.restricted 1o the most knowledgeable and’ dangerous of terrorists and is designed to -

- " obtain information cruc1al to defending the Nation. Cothmon Article 3.permits the CIA t go

.. “forward with the proposed interrogation program, and the President may determiné that i

' .concluswely by issuing an executivé order to that effect pursuant to his authority under- the
- Constitution and the MCA': -As explained above, the proposed executive order accomplishes -
T precnsely that end. We also have-concluded that the CIA’s six proposed interrogation techmques
" subject to all of the conditions and safeguards descnbed herem, would oomply with the Detamee
- Treatment Act ‘and the War Cnmes Act. . _ : -

) ) s Pleaseletus knowxfwemaybeofﬁxrtherasmstance

L Steven G. Bradbury .
'-'Prmmpal Deputy Asmstant Attorney General
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