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- has interpreted that provision not only to 1mpose detailed requlrements on pnson condmons but .
" also to prohibit any action that drivés an individual “to act against his will or conscience,’
- standard that might well rule out any significant i interrogation at-all. See Greek Case; 12 Y B.

"ECHR 186. Those decisions reflect that the European Convention is a peacetlme tréaty that -

prohrbrts any form of “degrading tréatment,” while Common Article 3 prohibits only

~“humiliating and-degrading treatment” that rises to the lével of an “cutrage upon personal

dignity.” Common Article 3isa provision desrgned for times of war, ‘where the. gathenng of -

" intelligence, often by requiring a captured enemy “to act against his will or conscience” orby -

undermining his “physical of moral resistance;” is.to be expected. Furthermore, it isunclear, that E

‘ . the ECHR in Ireland v: UK was corifronted with techniques that provrded adequate food and

. that were carefully designed to be safe, s‘uch as those proposed by the CIA.

it is the United ngdom 'S mterpretatron of Common Article 3 in practlce that 1s relevant

A‘to our determination, not the ECHR’$ subsequent mterpretatxon ‘of the legality of the United

L _' : 'Klngdom s techniques under a different treaty. . The practlce of the United Kingdom'in -
S ;1mplementmg the'i mterpretatlon of Common Artlcle 3 supports the mterpretatron set forth above

For these reasons, we interpret Common Artrcle 3to permlt the CIA’ s mterrogatxon and

S _detention program to go. forward Part of the foundation of this interpretation is that Congress .
- has largely addressed the requn'ements of Common Article 3. through the War Crimes and

Detainee Treatment Acts. These ‘provisions mclude detailed. prohibrtlons on particularly serious .

1 _ conduct, in addition to extending the protection'of the Nation’s own constitutional standards to, -
~ - aliens detained abroad in the course of fighting against Amenca, persons whom-the Constitution .
* * would not otherwise reach.- And the CIA’s'i interrogation program, both in its condrtlons of

confinement and with regard to the six proposed interrogation techniques, is consisterit with the
‘War: Crimes and Detainee’ Treatment Acts. To the extent that Common- Article 3 prohlbxts

S addifional conduct, unaddressed by the War.Crimes and Detainee Treatment Acts, the CIA
s program is oonsrstent with those restnctlons as well ' s

Justasmtportantrsthehmrtednaﬂ:reofthrsprogmm. Tbxsprogramxsnarrowlytm'geted

. to advance a humanitarian: -objective of the hrghestordera—preventmg catastrophic | terronst
" attacks—and indeed thie CIA has determined-that the six proposed techniquesaré the: mrmmum

(|0)(1 )

. *'. necessary for a program that would be effective in obtaining intelligence; critical to. Serving thls _
T end..Itis hrmted toa smail number of" hlgh valie terforists who; after: ca.reﬁal consrderatron, ‘ :
] professxonal mtelhgence ofﬁoers ofthe CIA. believe to possess ‘crucial mtelhgence ‘The program o
... ":i$ conducted under careful procedures and is: destgned to impose no"pain that is unnecessary for "
I the 'obtaining of crucial mtelhgenee At the’ same time, it-opefates within strict limits-on conduct, .
“ " including thosé mandated by 1 the War Crimes Act and the. prohibition-on torture. regardless ofthe - .- .
" "-fhotivation-of the conduct. Comman Article 3-was fiot drafted with the threat posed by al Qaeda - - .
ERERSE ¢ mmd it contams certam specxﬁc prohrbmons but it also contams some general prmctples wrtb. L

o -".iegmmate mtlxtaxyneeds Pubhc Comm:tteeAgamst To(ture m Israelv The Gavemmatt of Israel HCJ 769/02
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* less definition. The general principles leave state parties to address:the new eventualities of war,
.to mold the interpretation of the Geneva Conventions by their conduct. We will not lightly .
- - construe the Geneva Conventions to disable a. sovereign state from defendmg agamst the new
- types of terrorist attacks carried out by al Qaeda.

The mterpretatron in this memorandum reﬂects what we beheve to be the correct

interpretatlon of Common Article 3. Because certain general provtsxons in"Common Article 3 .
. .were designed to provide state parties with ﬂexlbrhty to address new threats, however, the nature

" of stich flexibility is that other state parties may exercise their discretion in‘ways that do not: .
‘perfectly align with the policies of the United States. We recognize Common Article 3 may lend

itself to other interpretations, and mternailonal bodies or our treaty partners may dtsagree in’
some respects wrth thxs mterpretatron ’ . :

: Just as we have rehed onthe War Cnmes and Detaxnee Treatment Acts other states may

" “turnto treaties with similar language but drafted for dissimilar purposes; as-a source of

oo dlsagreement As discussed-above, for example the European ‘Court of "Human Rights
-+ determined that certain of the interrogation techniques. proposed for use by the CIA—diet
-manipulation and sleep deprivation—violated the European Convention’s stand-alone

~_prohibition on “degrading treatment.” Ireland-v. United Kingdom, 2 EHRR 25 (1980). For -

-+ "redsons we have explained, the BCHR decision does not constitute the basis for a correct reading, -
- . of Common Article 3 .in our view, but the openness of ‘hurmhattng and- degradmg treatment”

. - ‘might not prevent others from, mcorreetly, advocating such'an interpretation, and the State

Department mforms us that given the past statements of our European treaty partners about

United States actrons in the War on Terror; and- notthhstandmg some of their. own past

, practtces ‘see supra at n.36, the United States could reasonably expect some -of pur European
- treaty.partners to take prec1se1y such an expanswe readmg of the open terms in Common
."Axtmle3" Ce e : S

Recogmzmg the generahty of some of Common Arncle 3 s provnsrons Congress

.. - ;provided 4 mechanism through which the President could authontatrvely determine how the . . .

"~ “United States, would apply its terms.in speclﬁc contexts. The Mihtary Comrmssmns Act ensures LT

-~ ~that the President’s mterpretatton of the meaning and apphca‘blhty of the Geneva Conventions . o

S would control as a matter of Umted States law. Section 6(a) of the MCA is squarely directed-at” . -

*' " the risk: that the interpretations that would guide our militarys ‘and mtelltgence personsiel couldbe - -,
*..cast asidé after the fact by our.own ‘courts or international tribunals, armed with flexiblé and* . -~ ..

-general language in-Common Article 3 that could bear the  weight of a mderange of policy ..

-+ .- preferences or subjective i interpretations. To.reduce this risk, Congress rendered the Geneva'

. . . Conventions judicially unenforceable. See MCA §5¢a).- “The role of the courts in enforcmg the

- . . Geneva Conventions is limited to adjudicating prosecutnons under the War Crimes Act" initiated
"by the Executtve Branch and, even then, courts may not rely on“a fomlgn or mternatmnal souree e

-

C St ﬂan’bihty extends only o reaxonable mterpretanons of unclear terms of Common Arucle 3 Whem

,‘::»CommonAxﬁcleB 1sclear,smtzpmhwwobhgedasamaﬁerofmtanaumallaw(thoughnmmnlythen - R
S ;owndomesuclaws)tofollow1t,andstamhavenodlscreuonundermemaﬁonallawtoadoptnmwsonable R
_.:Mupretanonsatoddsmthxhelanguageofthepmvxsmn. B

o e e ot
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- of law to-decide the content of the statutory elements in the War Crrmes Act. See id § 6(a)(2)
) Congress also expressly reaffirmed that the President has authority for the United Statesto ‘
" interpret the meaning and’ apphcabﬂrty of the Geneva Conventlons See id. § 6(a)(3)(A) Should
. he issue interpretations by executive order, they will be “authoritative . . . as a matter of United
States law in the same manner as other admrmstraﬁve regulatrons » Id § 6(a)(3)(C) 32 .

B A We understand that the Presxdent mtends to. utrhze this mechamsm and to srgn an’
* ‘executive order setting forth an rnterpretatron of Common Article 3. That action would ‘
- . conclusively: determine the application of Cormon Article 3 to the CIA program as a matter of ..
- United States law. We have reviewed the proposed executive order and have determined that it
is wholly consistént: with the analysis.of Common Article 3 set forth. above. See. Proposed Order
Entitled Interpretatlon of the Geneva Conventions Comnion Article 3 As Applzed fo-a Program of

- Detention:and Interrogation Operated by the Ceéntral Intelligence Agency (Executive Clerk final . e

o draft, presented to the President for srgnature July 20, 2007) (“Draft Order”): Because the.
© " «executive-order would bé pubhc ‘it cannot engage in the.detailed application of Common
Article 3 to the six proposed techmques émbodied in this 6pinion. Instead, the executive order
sets forth an mterpretatron of Commen Article 3 at a higher lével of generality-that tracks the :
* analysis in'this-opinion and; thereby,- nclusrvely deterrmnes that the- CIA’s proposed program
-of interrogation and detention, mcludmg the six proposed mterrogatmn techmques eomphes

T wnth Common ‘Article 3.

R 'I'he executlve order would prohxbrt any techmque or oondltron of conﬁnement that
. - constitutes torture, as definied in 18 U. S.C. §2340, or any aetprohrbrted ’oy section 2441(d) of -
} . ‘the War Crimes Act. See Draft Order § 3(b)G)(A)-(B). This Office has concluded that the six
-+ . proposedtechniques, when applied in compliance with the: procedures and’ safeguards putin . - .
-~ placebythe CIA; .comply with both the federal antl‘torlmc statute and the. War Crimes. Act See: . )
S '~.' Sectzan 2340 0pmzon and Part I slgpra 3 ' , TS P

e To ensure full rmplementaﬁon of paragraph l(a) of Common Artlcle 3 the executrve ,
L order also would protiibit “other acts of violence sérious enough to be considered comparableto ' -
.- ourder, torture, mutilation, ‘and crurel or inhuinan treatment, as defined in” the War-Crimes Act... -,
. - ‘Draft Order §3(b)A)C). As. e:rplamed ‘#bove {see part IV.B. 1.3, supra), the six-proposed- .
“.,." techniques do nofinvolve violence on'a level. compamble to the fourénumerated forms of
- vxolence mparagraph i(a) of Common Artlcle 3———murder mutrlatlon, torture and cruel

L ”'IheConsnrutmng;antstherendmtgreatauﬁxoWasmuNauon‘schxeforganmforerguaﬁmrsandf.‘.- i
LT 'asOommandamClnef—tomcrptumn“.parﬂcnlaﬂy regulating wartime operations. Thase - T
<-i 7 - interpretations are ordinarily-entitled to ¥ gxmtwerght”byﬂteoxﬂs See, e.g., Sanchez-Llamas v: Oregon, 126
- 8./C1.:2669,.2685 (2006). Oongreos,however,ddﬂmmedmtheMCA:hatnwasappmpnatetoafﬁrmﬂmme e
AZPmdan’smtmplelanonsoftheGenevaComennonsaremhﬂedtopmtecuon Itxsapparemﬂ:atCongmswas I
. .‘reaeungtotheSupmmeCom’sdec:sroanwndm whrchadoptedanunmpretanonoftheappheabﬂityofthe R
o ‘GenevaCommnommanytothmofﬂlePrwdmtmmommhngamoumaﬁhePrmdmtsmterpmtatxon. See " - -

| Hamdan, 126 S. Ct. at:2795-98; id. at 2847-(Thomas; J., dissenting): The MCA. therefore reflécts a congressional. . ~. ..~

eﬁ;oﬂtorectorethepnncxpalmleﬂmthePreﬁdenthasuadruonallyplayedmdeﬁnmgomNauonsmtemanonal S

s ~_obhganons Jnth:sregard, prendennatordasmdettheMCAwonﬂd notbesuhlectto judicial réyiew. See Franklm.',.
= .undertheAdnnmsuanveroedumAct,oranyothetsmune abSent anexpr&statementbyco ) EERREY

._._':: . . .,-‘- .'. = T . . B ) . 5 —— ..' — T ; ] .’-' ..-:‘ :- : -» (;8333;3"'-;
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treatment. The limitations on the admlmstratron, frequency, and intensity of the techmques—m -
) pamcular the corrective techniques—ensure that they will not involve physical force that rises to
. the level of the serious v1olence prohlbtted by the executive order ’
_ The executive order would prohablt any intérrogation. techmque or condition of

_ confinement that would constitute the “cruel, inhuman, or degrading treatment or punishient”
~ " prohibited by the Detainee Treatment Act and section 6(c) of the Military Commissions Act. -

. Draft Order § 3(b)(E)D). We have concluded that the six proposed techmques when used as

. authorized in the context of thrs program, comply with the standard in the DTA and the MCA. .

o See Part IIL supra

: " To address paragraph l(c) of Common Artrcle 3 further the executwe order would bar
' 1nterrogatxon techniques or conditions of confinement constituting * ‘willfial and outrageous acts
. of personal abuse done for the purpose of. humiliating or-degrading. the individual in a-manner so_
-serious that- -any reasonable person, considering the circuristances, would deem the acts to be
. .beyond the bounds of human decency, such as sexual or sexually indecent acts undertaker for
. the purpose of humrllatron, forcing the individual to perform sexual acts or to pose sexually,
. threatemng the individual with sexual mutilation, or using the individual as 2 human shield.”"
..+ Draft Order § 3(b)(1)(E) This provision reinforces crucial features:of the i mterpretatron of .
T paragraph 1{c) of Common Amcle 3 set forth in this opinion: . To mgger the paragraph,
. humiliation and degradation must rise to the level of an outrage; and the term “outrage”™ looks to
~ the. evaluatlon of a reasonable person:that the conduct is beyond the bounds of human decency,
R takmg into consideration the purpose and context of the conduct.” As explained above, the six -
) -~ ‘proposed techmques ‘do not constitute ¢ ‘outrages upon personal dignity™ under these prmcrples
L 'thus the techmques also satisfy section 3(b)(r)('E) of the executwe order .

N Also 1mplementmg paragraph l(c) of Common Artlcle 3, the executtve order would

- PR _:,_.prohrblt “acts intended fo denigrate the. relrgron, religious practtces, or rehglous objects” of the -

.. ¢ detainees. Draft Order § 3(b)(){F). The six techniques proposed by the CIA are not. drrected at
L the rehgron, reltgrous practrces or- rehglous ob;ects of the detainees. . -~ - :

R The techmques and condrtrons of conﬂnement approved in the order may be used only e
% <. with certain alien detainees be11<:Ved to possess high vilue mtelhgence (see Draft Order o

L § 3(b)(u')) and the program js so limited (see Part LA, supra). The CIA prograni mustbe = - .

... % i conducted: pursuant to ‘written pohcres issued by’ the Director of the CIA (see Draft Order § 3(c)) -
¢ 27w+ + . and the CIA will have suchi policies in place (see Part LA.T , supra). In addition, the'exeeutive =~ ..
o .. ~order would requrre the Director, based on professronal advice, to deterthine that the techmques T
- are “safe for use with éach detainee’ (.see Draﬁ Order at § 3(b)(iu)), and the CIA mtends to do 50 '.; .

B ‘(seePartsI.Aﬁ andIB supra) , _ L _ S :

W T Under the proposed execlmve order detamees must recetve the baslc necessmes of hfe, X il
RCI mcludmg adequate food and water, shelter ﬁ'om the elements necessary clothmg, protectxon A

s s T  Nét do' thetechmques mvolve any. sexual or smmally mdeoent acts, miich 1éss those referenwd msecuon o W
T 4(b)(1)(E) of: the eXecunve order. The tetihmques also do not mvolve the use of detamees as hnman sluelt'ls. P
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from extrefies-of heat and cold and ‘essential medical care.” See Draft Order § 3(b)(w) -This

‘ requxrement is based on the interprétation of Common Article 3’s overarching humane treatment -
requirement set forth-above, and we have concluded that the proposed techniques: comply with -
this basic necessities standard. See Part TV.B.3, supra. Should the Presidént sign the executive
order, the six proposed tecliniques would thereby comply with the authontatwe and controllmg

' 1nterpretanon of Common Artlcle 3 as the MCA makes Clear. .

V

T The armed conﬂxct agamst al Qaeda——an enemy dedxcated to ca:rymg out catasirophlc

attacks on the United States, its citizens, and its allies—is unlike any the United States has -
- " confronted. The tactics necessary to defend against this unconveitional enemy thus’ present a |

* séries of new questlons under the law of anned conflict. The conclusions we have reached -
. Herein, however, are as focused, as the narrow, CIA program we address. Not intended to:be: used -
with all detainees-or.by all U.S. personnel who interrogate captured terrorists, the CIA program "+ ° .
" would be.restricted 1o the most knowledgeable and’ dangerous of terrorists and is designed to -

- " obtain information cruc1al to defending the Nation. Cothmon Article 3.permits the CIA t go

.. “forward with the proposed interrogation program, and the President may determiné that i

' .concluswely by issuing an executivé order to that effect pursuant to his authority under- the
- Constitution and the MCA': -As explained above, the proposed executive order accomplishes -
T precnsely that end. We also have-concluded that the CIA’s six proposed interrogation techmques
" subject to all of the conditions and safeguards descnbed herem, would oomply with the Detamee
- Treatment Act ‘and the War Cnmes Act. . _ : -

) ) s Pleaseletus knowxfwemaybeofﬁxrtherasmstance

L Steven G. Bradbury .
'-'Prmmpal Deputy Asmstant Attorney General
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