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. · Shortly after: the com:mittee issued its report, Prime Minister Edward Heath .. 
announced that, as a matter· of policy,- Britain would .nofuse.the five techniques in future .. 

. fo.terrogations. ·.See Pebate ·ori lnterrogatiOµ Tech:Qiques (Parker Coqmiittee Report),_.832 Parl. . 
·_Deb., H,C. (5th Ser.) 743-50 (1972); see Roger Myers, A Remedy for Northern Ireland:. The 

. .Case for -United Nations Peacekeeping lntervendo1J °In An lntemat Conflict, 11 N. Y.L. Sch. J:. 
.. · _-_· & Comp. L.1," 52.n.220 {1990). The Prime not, to our knowledge, . 

. . · :·. · wi.th the Lord Chief Justice's.interpretation oftJ;te Uniied treaty obligations under 
... · .· . · · . · · · · Article 3," .. Indeed, in announcing what he stated was a change in pc)licy, the 

· · . · . . Prime Minister emphasized tllltt the majo.fity. of the Conµnittee "oonclude[ d] that use of the : 
.. . . . . . .· methods c0uld be justified iri to. Safeguards .. lei at_7 4 3. 

· · _ . _. That for more than. two. following the enactment of Common ArticleJ, one. of the 
world.'.s leading-advocates for and ·practitioners of the rµfo. of law and. humari rights employed 

.. . techniques similar those m the CIA program. an4_ detemuned that they- complied with.Cortunqri.·· . 
3 _prov.ides strong support for o_ur conclusion"iliat the CJA's_:Proposoo techniques are also • 

With Co.mmon Article 3 .. The CIA'.s tecpruques are grave °1'.han . 
the United_ Kingdom.' To ihe·.contra.rY. Uie."United Kingdo_m found.stress .. 

· p<;>sitions to ·be-.consistent with-Co.mmon Article 3;:but the .CIA currently does· not. proi>ose. to · 
i_nCiude _such a tecJ:µ1{que. Consistent wi,th recommendation:s in_ the Committee's fog?} 

. -, , · · .: · ... the,Cµ\. has s&fegui:ids,. llicluding traiil.ing, 
. ·. monitoring by medic81 and arid .the of high .. 

' . 
. .. that the·program is confined to safe 8,pplications of the . 

·. technlq\_fesjn e1tvirorunent.: the United· employed 
} . · ·these tecliiiiques in a ·coloniai and related the Ui:llted States .pr:oposes to use_ these 
, : ·. : . onl¥ with a· small tif hlgh value in a armed . 

. . . <:QnfliCt:_ whose primary ·objectiye is to _inflict niass "civilian· casualties in the.United States and · .. 
: ·... · . . · ." · -tbfougho1:11 the free·world. · · · 

·. .. . .. .·. . 
.. 

·· ·.·: . :· _. .· :. ·The·U:rutec:J 3 8lso"sheds·stibstantiat · .. 
_: · .. ': ·: . ·. .· . ligbt on 1'ie.".decisions: of-Other tribunals appl}'ing legal . . 

."::. ··· .. ."·:.- .· : : dµft;t Article-l. ''As· above, Court ·. . . 
_:_·:: · < · ·. · ,·found -approved by · · :· · · . 
··:· ::- _:.· ... ... .: · · ·. ' 
· · .·. · .. . . · ·· .. · ;Hun;um ·Rights. ·to which the United· State_s is not .a paey.- v. .. _· .. · · '· 
: :-. _ ·. ·. . · .. ··. l/nite_d :f(ingdl!in. 2 .EHRR 25 (1980).-: 'fhe.-cO.µij explained tMt .treatnie,iit'"tinder. the . .. .. 
. . ... ·. ' : EcHR-includoo of. :Of 14.' . ::.- . 
. . . . :< 116'1: . The s. intetpretatjon Conv.entioµ" oil . . . . 
·::.·. ,. ' ·.. · , . ·is noi. well-sUitep .. . 

·. . . : . .. . . . . . . : . . . . . . . . . . . . . . . . . . . . .... : . . . . . . ·. .. . : . . .. 

. · :'·· .. .>.·.-.. 
:_: .: · . .. · .. -:- · ·.. · 
.:_., . .:- .·. . . &.e.id..at 27-28 •.. supra.at 41-42. tlie Israeli im.ned .. :· .. 
,; :: := <· , . .- ciemdinr.- . :_ · ... · -.. 
: .. : · : .. ::: . ·.: · _ '. "'.li,atrl5es:io peisonaI .. · · · 
: · : ·.:; · .'· . ·· ·· of Coo;inlOO Miele :3. y.e:ttS reeogni7.Cd. th8i die inteiiiaUOnal.Jaw ippli?hle':to. domestic· ., .. ...: 

-- ·= . ·· ·":· :Crlinirial and tbat.ai}plicable "to.an inned-conflict_funaariteotany.diffei: .. the · : ·:.- .. · · · 
.f = ... . ···:: ·.·· :-: 

.. ;_··.<-·- :·:_ :· -·. -,· .. : __ : __ ·: .. : ..... '::: ;· .. _·: .:· ,·. ·: _.·:/:, .. ·_;_;_:· 
,: · ' · ·· .. • ·.·. · · · · · . ,• 74- ·· .. ·· ... >" · •· /. · . . ·. · '.: 
·.: _; ... ·_.. . . . . . . . .. : . . . . .. · ... : . . . .• ... . · .. : . . .. · .... : . 
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· ha,s .interpreted that provision not onl~ to impose detailed .requirements on ·prison conditions; but 
. ~so to prol_ribit any action tl1at dri~es an indivi.dual "to aCt against his will .or oonscienee," a 
· standard that might well rule· out any significant interroga,!ion at:all. See 0Greek Case; 12° Y.B. 
· ~GHR i ~6. Those decisions reflect that the Eu.i"opean Cpnvention is a peacetime. treaty that · 
prohibits any fonn-Qf"_degrading.treatment," whil~ Common Article 3. prqhi~its only . 

··"humiliating and· degrading treatment" th~t rises to the level of an "outrage upon per8onal · 
digrtit)'. •! Comm9n .Articl~ 3 is a prQvisfon d~igneci for times ·of war~ -where the. g~thering of .. 

. . . intelligence, often·by,iequiring a' captured enemy "to act against his will or'C9nscienee" or·by 
. undermining.his "physical or rrioral resiStailce~" is.to be expecte4. •Furthermore .. -it is·uncleai: that. 
: the ~CHR fo1re'lhrul V; "u.K:' w~ oollfronted With teehp.iques ·fuat provided adequate food aiici . . 
. that were carefully designed t_o Qe safe, s\ich as those prop0s.ed by th~ CIA : . . 

· it is_ the United Kingdom's interpretation ofConimon Article 3. in practice that ·is rei~varit 
to olir determination, not the ECHR'·~ subsequent inteq)r~ion· of the legailty of the_ United · 

.. · Kingdom~s techwques un,der a· different ireaty .. The 'practice of the United Kingdom in . . . 
.. implementing the.inteiptetation -of Cgm)iion ·Article 3 supports th(? interpretation: set forth above. 

D.· 

f:~:·:_.-_:-·-.· -,-:.· ~:1~~-~~~; P~biic·Cothinid~.tfkainst"r~e:in·/n:aei~. ~G~~ioj1sr~~i;lici169/o2; -. · :-_:.-- :·. 
· ~ :. ._:_:'./f~ (D_~ .fl. l90S): --~-- ' . . · -·- :-_ . · : :-.. _.. -- _ .- ,. .· · -.._. _-/_"·": .. · _:·;. ~ -, _ _ ., ._-- -": ·: _ · .: --.__ _- ::"-

·.· ·. .. . . . . ·:. ·.· :·. . . ... ·:.· .. · ... . ... ·. 
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· less -definition. The generai principles .ieave state parties to address-the new ·eventualities -of :w~, 
__ to _mold the interpretation of the Geneva Conventions by their conduct .. W~ will not lightly_ 
construe the Geneva Conventions 10 ·disable a.sovereign state fro1Jl defending against the new 
types of terrorist attacks carried out by al' Qaeda. _ -

- -

The _interpretation in this memorandum-refl~s what w·e·believe to he the correct 
.interpretation of Common Article 3. Because certain general proVisions in ·Common Article 3 

- -were designed to provide state parties With flexl.biIJty to address- new :threats, however, the -natuie 
- of stich fleXibillty is that other state parties may exerdse their" di~eretion in"·ways that do- not._ . 
·perfectly align with the policies·ofthe United States. We recognize Conimon· Article 3 may lend 
'itself tO' other interpretations, ~d i~temational bodies or our treaty partners may disagree in . 
. some resp~cts _With this interpretati<;m. si · - · ·· 

.. ,_ Just a:S we have relied onilie War Crimes-and Detainee Treatrrien~-A-cts, other states may 
··iumto treaties with similar la,nguage, but drail~ for dissimilar puipos_es;· aS-a source of' 

--·. · _disagreement: AS discusse<;l ·above, for example; tlie European Courl._ofB:uriia,n -~ghts 
· ~- d~erminoo that certain_ of th¢. interrogation tecliniques:proposed for use by the CIA.-diet · 

· manipulatipn and ~leep deprivation..:..:..violated the European ConventiOn's -stalid:-Rlone -
. p_ro~bition <?ll ."degrading tr~tment n Jrel!!IUf:v. :United Kingdom, 2: ~ 25 (1980). For . . 

_ _ _ :·r~ons we have explained-, the_ECHR deeision does not oo~it.itethe.b~iSfor a COf!ect-readirig · 
. - : : .of-Common Article'3_ in out view, ·bui the openn~s of"humiliating _and-degrading tre8.tµlenf'. 
: ._ · . · . .- --. "might not preve~t oth_er~ fr~m, iricoriectly, advdcating such·anfoterpretation, anq the.State . 

· · · · - .. Department ~nfrifl!ls us that·given, t4e past statements of.our Europea,n t,r~ partners ·about 
) . -. _ -:U~~ States a~tions_ irt the W~_oxi Terror;-~d"no~ths1anc(jng_s~me oftheir-oWll past · 

_,. . p~~. ·see- supra.at n.36, .the.United ~tates could reasona.biy ~i.pect sbm~-of <_JQ.r European 
' treaty. partners tq t~e precisely. such an_ ezj)ansiye.reading of the "op.en ·temis in ~mmoii . 
· AI:ticle 3. · ·. · · · · · .. · .. · 

.- .. --. - . ._. -. -R~gni.Zmg the generality .or some. or eomnion Arti<?J~_-3 ~8 provisions, c0ngr~s-. 
. , , .· _. .. , · -.~proVided a-mecha.nlsm through which the:President coul,d' authorit8.tiveiy;deteniiine how the 
>·.- ·: ' '. · _:United Siil:tes.wouldappiy its teims.fo.sp.ecific--:coniextS. TheMilitafY.Commissions Act"ensure8 ._ · 
· .. ~. :_- -·:;-_. · ·:. · ·: · ·---~·the Pre8ident's- ~t~rpi:etation· o_f_W.~ .m~g a,nd applicabilitY ~f the·Gen~va.C~nv.entiom: · -. . 
.. ,, . ._-'_- -. · wotild ~~ti~~ as a. ~aitei: ofQ'irl~ed States l~w: ·Section 6(a).-o(theM:CA.is· $quai~ly djfect~,at-. · .: : · -

-. ,. . .. . ' . ._ '1:heiisk tii~the·int~q)retatlon8 that:Wo~d gQide our militarY:and in~elligence·perso~el ~t,lld·b~ ·' .. : , 
:· :, :·- :·· . :- .'.cast aside. after the fa.cf by our-.own 'oourts odntematlonat tribun'.als, armed~ il:~bfo allQ: ._ - . . . . 
-. _·: ~-: _.· · -.'·g~eral.lari~~~~n-Coiri.nio.n-Artici~j-_that-coUI~-t>ear_.~¢.w~ight ofiWi9e~~9fpoJMr- __ ··_:_. · · -
~:. :: · : · - -.. --J>referen~sorsubjective·-irtterpr~tions. '.fo,red~cethis.ri~k, Q?ngt-ess:re~dered·i:heGen¢"va·:· 
._· ·: ·. • . · .. -... ·eonventions judicially·un.~mofcea.ble. See MCA..§ S(a)::Tlietole bf th~ courtS in enforcing.the 
_.-· ·:· : :. · _ -. , Gen~va C9nve~tjon~ i~ 1ini.~ted:to ad.il:tdicafing ~osecutions under.tlie:Wilf"Cririi~ A.crfuitiated . 
'" . :;_·' . . .. · ._ by.t4e E.xecuiive·Branch·and, even theri,"comfs. may not rely on ~a f~~i~ odnternatio_~_ sauice 
. . ... : .. ·• . . ... - . · .. ! . .:·. . . . . . . :. . ... . . : . : ~ . :.. .. ··.:· . . . 

_,",..: .. · ... ·. :,;~~~~i:.n~qM,~·;,f~~Ll.it~Artid.3: ~ ,: .. · 
.-.. · . .-·-. · : . ._ ·. _ .: · COillmo.!J. ~clej_ls.c~ear._stateparti~-are.Obliged:as·a:matterof'.intei;Datlo,nat_~-<~ghnoine:¢essatily"their :'· : : -.-_~ 
·;- · ·: · -.:- .. ,_Qwndomemc:~}t0-followit,:an<fstateshiveno'~on~er~oxi3I"taw·fo·adopt~Ie ·_- :: _ -·:. ·:· .. 

· :.--:·_-:· -'''.'· .. ·· mterPretaµon5?iodds_· · .wi_thihe·~giiageofthe_:p,i:<J$i00: .. : : __ - .. ·- .· .. _ .. . '-- · · • . . ... . - · 
. - -. . , .. : 

:\{~)ffr,., nTm L'. ~~m~····~--~~~~-· .... -·... . . . r~~i ... : .·.· .•. ':tnu3-~z·•·· .·· 
_:::;.:: ;~b}(_3)"NatSecf\cf - -_ ' : - < =-'- -16 : · · .. -:' ... -- .- . · -. 

; :-.. .. . . : . · .. ·.: .. ·: .. ·.: .. 
. -.. . - .. .. '· · ... ·. .. . ,. ...... 



~; 

~~lrn~~~~~~~ n ; n nn WP llRiiiW~~· -----~~JtT~liiU:litT 
·.--..... ... 

). 

. :. 

• J • • • • • 

· .. of°lavi" to·d<iide the·eonterit.of tbe statutory elements in the War Crimes Act. Se!!. id.§ 6(aX2) .. · 
fongress also expressly reaffirmed that the President has a.llthority for ~e United States to . 

·interpret· th~ ~eaning and·ap.plicabilitjr of the GeneVa Conventions . . See i<!. § 6(a)(3).(A). Should 
. he issue ~erpretations by exeeutjve order. ·they _will be "attthoriPttive ... as a mat~.er ofl)nited 

States· i~w in the ·same .i'nanney as other adminjstrative regulations.» . Id § 6( a)(3)(C). sz . · . · . . 
.. : . ·. : . . : . . · .. 

·. . · \ye·under'St3:Dd·: ~t ~e Presid~t intends to.~ this. mechaill~ni and to si~ ·an· ·· 
·exeCUtive or~~ ·setting forth. an interpreui.ti~n of Common Article 3. That action would . · : . 

. ·· eonclusively·detehnine th~ appli~tio_ri of CoiillnoQ Article 3 to the CIApio~ .3.S a· matter. 9f .. 
. . · ~= pnited· Stat~s·iaw_ We h8.ye re~_ewed the propased ~ecutive or~er and. have.det~n¢ that it · .: 

is wholly consi.st.~tWiththe arialysi:;;:ofCommon Article.3 ·setforth.ab~ve. $ee.Proposed.'Order 
Entit:J~ 1nterpreffltiqn of the Ge~vq C.oTJ.Ve!ltiom· Conmion.4rti~le 3 As Applied to.a _Pr<>grCD!' ()/. 

: . · · · Df!tentiqn.·an4 Jnterrogcitiqi1.· oper~<!- b.y ih~·· Central Intelligence Agency .. (Ex~tive· Clerk fin3:1 · · .. 
. ·:· ·· · -, · ·: araft~ pr~~ted to th~ _President for s~gnature. 'July' 20; 2007) ("qraft Oro~rj: ·Because the. . . . . · ' : · ·. · 

· ... · : . · . ,executive· order- would be ·public,· it Can.not ~gage· in the .detail ea application of CQmmoir .. · · ~- · _ 
:.. . . : ·. ·- . ·Article 3 to·the .six propqsed technique8.embodied in-this ~pillion. Instead. _the exerutive order·.·_:. ·. ... . . . 
:· :· • : . . .setS fodh ·an iµ~eq)retatjon of Common Nticle' 3. at a higlier level-of g~neratity·that't{acks·ihe .:. . . . . · ... . 
. . · -_ :_ .·· - ~ysis jn-.f:his·opinion and,. thereby,conclus~veiy determi~is ihat tlie·CI:A's.pro~sed_prqgram · : -.._. '.,._ 
· · · ... _ ·. ·of interrogation and det~Iitio~ induding·~e six proposed interroga.ti,on.techniques.. ooinplies. . · : .· .. 

: ": with ·co.nmion 'ArtiCle 3. . ' · : · · · ·· .· :. · . .- · · · . · . . ' · ·· .. . : . . . . ... . 
.. 

. . . Tile ~ecutiv~ ·order woll14 pi:ohlbit any teefutlque· or ronditjqn ·or ~nfin~inent th&~ ... · ... 
·-: · . ~nStiitutes torture~ a.S·defiii~ in ts U.$:C .. § ·2340. or any aet-prohib~ed by .. section .Z44 l(d} of ·: · · · · 

}_ · · the War Crimes· A;Ct:: See·i>taflOrder §"3(b)(l)(4)-~)- "Tbis·o~ee h8S .eoncluded ~a~ ihe ~he .. 
. . . . propos¢d·~echnlq~~s •. when applied in -oompli~ce with .~e :proc~ilres and':Safeguar~ put ·ln . . . 

· ... " · . ·. · .· . : pliu?e·by.the CIA;:~mply·wi~ bOth ~e fe"d~ anti~iorture stimrt~ and tlie.War. Cnm~·.A.ct ... See· . . . . . '. 
.. :.· ." · ... · . , . · ; : .. ~ctiO!J .23~~ Opinipn ~ Part n.. sripra; . . · : .. '_ .. · . ._ · . · . . . . · ... . .. ._ · . · · . ... .. · .. 

_,: '. .__., ._-. '.,: '. · .:- .... Tq ~e fyll-·f~j>l~iti~~~n of p~h~~C~fo~;Ccimm~~· Artl~l.e-~~ .die. ~ti~~. · · 
. · :. ~. :_.. ~- . ·: o~ei:al~o·w<?~d :J>fahi~it·~'a!hei'. acts ¢violence s~o~ enough. t_o.~~ oon_siderecr oomparable-tri . ,. ... 
. "; ::.. . .. . .· .. :.murder;tQ~ mUtilatipn..and·crqel oi inhuinan.Jrea.triient.as .(\eijned in~.~e war.-Q:j.mes'Act..... ~-,. .. . 

·, '_.: ~ :: . -:. ::. : . ?#.O~der:~:~~~(~~·:. ~~#J~~d~~~-~~e .p~ IY:~~.(~- sip~~),.~C?-~-propo'~ .. ._. · ·. ·:·>.-. · · !· 
. .'·- .:. · · ...... · ~hniques do nofmvolve VIQl~ce-on'a:l~el-con:iJ>arable·~·the four-.enumer.ated forms-of :: . . . 
~ -_>" :· .· ·. · ... ·yio1~~~:1nira8taph·i·(a)of~~n)\i:t~~le ~...:.;ni~, mutilati<:>~.tO~rC;·.~~·cni:ei.· · .. · · · :·· ·· 

.. : <. ~ .. · .. : .·~ :··.· ":,_·-.: .:·:. '~-ri.e·~~~ .. ~ ... ; ·.· ~~~~~-- : .. _. .. _: :: ... · .. :d:_:;~ .' -~<· ~ l: ~if. ·~·-fi/ .. ~:~-and····::.'·: ... _ ... :·.-:.··-. 
:::'·· · ........ : .... :.~.~~uvW.«~d-=·=;~ =·~~~-;::: ;!:7. ·._:·. '.·· : .. . . 

:. ·.·'.' · · ·· .. --~~~·ordiuarllf~titiediq·~~~.:tlie~h ~~e.g.,&ndiez-~v,Oi'ego~~1i6 ... : · ... ' • 
.~:·: .':: ~ ._.. s,;Ct.;2669~2685 (2906). CongteS!l.~;~.~.the.MCktbatit.~·appropriateto:aftimul•the.-. . ... : .. 
. :. ::·. ::~ · ·: · · · J>resident~sinteaiaemn011SOftb.eGentwa-C;onve11tiOns.aieentitle.d iiiptdtt.ction: ItiS·ippazemtb8t<"'.imgre$swa8 .·: : · : . : 
'>.~. ~ ··. · :: ." reactbigiO.th.C.SUpmiie cOuit•s-dee;siOnin.Haifidmf wbieh·adopted-aniuWt "et3ti0n.Qftlie&ppli~offhe..· .. ·.-··: ... ._ .:: · 

: :~.:.: ·· : . . · :~~~-_to~Ofthe~-witiiouttaldDg~plOfthe~ .. ~<>D: !fee··.··:· . .' . 
. ':. · .. : ... : . H~~·-l2oS:Ct.at~195-98ild . .it.2847:~.t.,c1issenDng): lbe-M.CA.thei-efOre.reft~·a.congn:ssional· .. · ..... 

. ·:. :·:· .. : . : .,: · ._ -.effP.it ~ ~~~ piiiicip8I :r9Ie_-tbat;die:PreSideQt.J'.13s .. ~oo8lly.p~ ~defining Our·Natkm~s iuiamati~iiai" . ·: :-.- · .: 
."/: f ~:. ·. ~· ·.~JiP#~-~~~.~~~tia,l~~-~··~~wouldnot·bC.subj~:cqojudj~~ ~-Fr~fn: .. · .. /.". 
: ... -.. :·.-.:. ·: .... · ·:· .v~.MaSiaclntsetts. 5.0s-u.s.:1ss;8QO-Ol {lff'l) (bolcq·tbat~det)tial:ac;li~iSnot.SUbject.t0jUdicia1-rovie\V. · ... ._:. ··. ·:· 
~ -. · ·· · ·-. 'Wi'der die Administrmve-P.roc:eduie. AU;'C>r .c:itbel sWute. ~" · · iesS sratemf:ot hY"Ce~. · .... · ·· ·. := · ... :: 

::?(!:~> .r~,: ... ·c· -~:·,~'~·-··· .:. ·· ···.::: · ~~w~::.···;:· .> ,.::: -<:-;:~-
. .. . .. . ..... --------.- . . . . . . . . . . . . . . t {) 0333. · .. . ; ... {t>){t-r·--'·-.·:··::~: _:: ·: · ·: -: ..... · - .~ .. ·. ·,: .;· .. · .. >. .. -. ·11 .: · · ·· :. ·.. ..... · .. ·: · .. ··.· =.-· .. _ ... ·· ·.· .. _ .. · 

.-'-:'.(b}{S)NatSecA.~- .-. ......... :. ." .· ... : · · ... · · . .-. :··.· .. . ~ · ... · ·:-.' ~- "'.\ .. / .-··;::··:~·:: 
• .: • • • *'• •• •• • . • . • :. • • • • • ~ : • • •. • • • •• • • ... • • •• •• •• ·.. ••• • • • • • .. •• : ·: • >; . . ..... 
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~eatment The limitations on the administr~tion, frequency,: and intensity of the techniques-· in ... 
particular, th¢ corrective techniques-ensure that they will not involve .physical force that rises to 
the level of.tlie ·senous viOlence ·prohibited ·by the_ executive order. · · · · · 

. The ~ecutive_order would prohibit any .interrogation-technique or condition of 
con:fin·ement.,that would :constitute the "cruel, inhuman, or d~grading-.treatment-or punishment;, 
· pro_hibitoo hy_ the Detainee Treatment Act and section· 6( c) of the.MilJ.tar}>: ·C01.~missions Act. · 

.·. D~Order_ §J(b)(i)(D). We ha:ve ccincludoo that thesixpmposed teehniq\ies; ~hen used as 
authorized in the _context of thfa progrfiln, comply with the_ Standard ill th~ DTA and· the MCA .. 

. · See Part III, Siipra: : · · - · · · 

. To address paragraph. i ( c) of Common Article 3 Jhrther, th~ executive o~der would bar· ·,. 
_interrogati~n. tecJ:uliques or eonditioris .of confin.ement constituting "~llful ~d outrageous acts . 
. of personal abuse done for the purpose of.humiliating or.~egtading.tbe individual in a.u,.amier._so 
_-serious that-any TeaSOilable·p~rso~ Consid.ering-the circumstances, WOU'd deem ~e acts.to be .. 
--~ey~>nd the :bounds· of hum~ii decency,. such as sexual or sexually· mdeeerif acts undei-takei; for 
_the purpose of humiliatio~ forcing the individual to perfomi' sexual aCts· oi .to -pose' sexualiy, : 
tbreatening the individual with sexual'mutilation,. or risiµ.g the.individual ~ 11- humap shield:'"· 
Draft Order§ 3(b)(i)(E). This provision reimoroes_~rucial feature8:qfthe int~rpr~tation of . 
.paragraph I (c) uf Common Arti~Ie· 3 set forth iri: this opiilion: : '(o :trigger th~ paragraph; . 

. .hubiiliatio~ and· degradation must.rise to the ·level ·of an .outrage.; .and the tenn ~·o~~e" 1()0~ to 
_; . .. · the eyaluatfon of a-reasonable person:~at the conduct is beyond the bounds of J;iuman decency~ 

-.::. ··· _.: ~ng irito·~~si~eration tl;ie pui:poseand.cont¢xt ofthe·oo~ch.ict.53 ~-explai,:led.aJ:>ove,_ the.si:x · . 
. ) .. •. . . ·proposed t~hniqu~s. do not conStitute '~c:iutrag~ ·upon :personal digniif;. unc;ler :tb:~e principles; . 

'.: ·=.-_.-- ·•. : ·.·th~. the t~hniques atso sa~isfy·~ection 3(b)(i)(E) Qftheexeeutive or~er:· -- ·. - " . 
' . . . . : - . . . .. . 

... 

. - · · _ . AJs~ implenierithtg.pa:r~~ap}_l_1{c) ofCommon.-Articl~_3, the ex~tj~e_o;der.wocld 
. . _· .:_.-prohibit."acts. inteQded to deriigrate the.religi~ri,- religious.praCti~. ·9r·religious obj~" of the 

-:. ~· '_. ;· · .. -detainees. Draft Order .. § 3(b.)(i)(F)._. ·The s~ techniques propt>sed by th~ CIA are_ not directed ~ 
:-.:·· ... _._-_ ·_ ·: -':.·.the-religion, religio~.P~cti~; o_r-religious:ol;>j~ ·ort.he .. de~ees·.·, · ·. -- _- . · 

[/:) _: ·_> .. :- · ' .. _·\ ... - µ~-~ee~q~~ ~d-con~~ions ~f ~~e~~ilt~~~pr-0y~j~-~~ ~er -~Y: be;~ only- _. .. ·: ·: 
- ._.-- .. -,-." ·' - .. .- · with .certain ii.lien detaine.es heliev¢d· to possesi;"high_yalue m~llipce{see Prtlft Qider : · · .: · . .- ... .- _.: · 
,_·· >_.: _" _:_" .. : ·: ... ·:§_ 3(b)(u).), ~ci ~ej)rogram.is s~Hrilit¢.(~e P~·lA, Sup~a). ·'11;te.·ct\prQgripli;Iriust·b~ ... ·. ·_. >-

-_ ., _. - ., · _· -... : .. : roriducied·:pui-suant to .Wrltt(!il ·poli9ies issli¢ ·by-1he· Direetor of .the CIA_ (see .Dr8ft-.Qrder-§. 3(c)). · .. 
,~·-_:::~:;.-. .: ·. a.µ9 th~c1;Awiiihavesuclipoliciesmpiaee.(s~PartI~i>S7.@'a). lh.addi~ion; th~executive ·:: __ ·: _-·. -
/:-.: :· - . . --.order-w~Uld require fue.·Directo~l- b3sed on Pi:t>!essio~araq:Vi~~ t~-.4ei~e tli~tthe.~~biµcjues - · .. : _·. · 
-. : · . · ·· · -. · : are ''"safe fQ:i; ~-with ~ch detainee" (see Draft:Order· ai. § 3(b)(ll:i))~ and the CIA.. intends.to do so · -. 
;: . --;· ::_-. . . ~{see.P~ lA~ aQ.d.I.B, ~r.~)- - . .- -. -- . .. -- . - :· · .. 

:.-.::~;~~·-·· : .. ·- :::_>-_'_- .=-_ ·::" ·uti~~-~~-~~~~~~ ~~e ~~r.· d~~ ~~i-~~~~~:*~ ~~c n~~~irl~ ~flife,··:·. ~- .. ·:·:·· 
: .. :: . : . '·. ": ._ :_ . :-_· _. ih91uding. adequate. fQ~d and "w~e~: sh~tCr.· from $e -~l~D'.l¢nt8hi~~ _.ClotJ;llng, proteet:i~!l ·· ", : / ._ .... · 

. : .• ... : . • . ". . ••• ... . . •. ! • • . .• • . . ,·· ; . . . .·!; = .... \ ~ . . . :· ·.. · ... ·. . . ; ._ . 

. .. . 
·.-· ·: . :· - .·. . . . . .. . . · 1a. -~· 

.·.· ··. 
··;- _".. .. . : ·-.·.-· ·: . ·.· 
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fj::O~ extremes· of heat and oold, and.essential medical care." See Draft Order§ 3(b)(iv).' This 
· re.<Iuireµienf. is ba.Sed. on the' interpretaHo~ of Common Article. 3, s '0.verarcJ:llng hum8:ne treatment 

reqtiiteme.nt set forth ·above~ and we ha:ve CQpcluded that the piopased tech¢ques ~eoniply With : 
this basic necessities standard. Set} Part IV.B.3, "supra. ShoUid the President sign the executive 
.ordert"the s-ix pioposed"tecliDiques would thereby corn.ply With the auth9ritative and controlling 

. in~erpretati_on ofCoinmon ~cle 3, as·theMCA.makes·clear. . . 
.. . . . ·. v. 

-- .: . Th~-~ed co¢li~t _agallist hl Q~txbt-· an -~n~y ~ed~ea~eci to ~ng ~~t :catastrophic : 
attackS ori t~e United States, its citlZens, arid its alfies-· is'unlike any the .. United·Scites ~ · · :-. 

·· . oonfronted .. _.The tactics -necessary to defend against this linconventional enemy thgs. ·present a .· 
. series. ofnew questions under the law.of.armea confljct. :The oonclusions·w~ have reached . . . 

. · . ·.h~rein, however; are as forused. ~_.the narrow"c~IA program we.address. Not ip.tended t~;~e·used · 
: .with ~I.detainees-or.by all UJ). pefs9nnei w~o interrogatt; ~ptured terrorists, the CIA.program ·_. 

. · . would be, restricted 1:9. the mqst knowl~geable ·and= daI)gerous ·of terrorists ~d is de5igned to · : 
· ... ·obtain.it1fonh!ltion crucial_ to defending the Nation. Cortrmori Article 3 .permi~.the=cIA. to gci · 

0foi;y.rard :~itli the pr9j>Osed interrogation· prografil, and· ~e Piesid~nt may detei:n1}ne-that ·i~sue· . 
. .. "C9nclusively 1Jy issuing a~ ~xecutive order. t-0 that effect pursuantt<.'> Ju~· authority under the 
: Co_nSt:itutio9 and t.he.·MCA As eXJ>lain~ .~bove, the pr-Oposoo executiv:e . .ord~r acc0mplishes . · · . · 

. precisely that -end. We also have-:COn.Qluded ~at tlie CIA' s ·six proP.os·ed.interrogl¢i<?n teclµrique8, . 
: sU:bject to all· of the conqition8 and safegliards described her~in, \\'.Ol,lld comply :with .i)ie Detainee ... 
. : Treatment Act"and· the War'-CriIDes Act.· ·· · : ·· .. · ·: · ·'. ·. · · · . · . . · . · ·· · · . . . . . . . .. .. 

. . 

·. - .. 
Please.l~t-i:is-Icnowif~e·may be of~er.a.Ssis~~-

. .. . 

. . . , : -~ .· . 

. . . . . .: ·Steven G. =Bradbury 
. . . : j>rincipai l:>eputY Assistant Att~mey· General · · 
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