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Assistant 'Attorney General

Criminal Division

.Re: The Power of Congress to Abrogate its
Members' Rights under the Speech or
Debate Clause

In, your memorarndum of September .18, 1979, yoi' asked our-
' opinion whether Congress can -"waive" its members' rights

unde.r the Speecb or Debate Clause of the Constitutipn. 1/
Th, SdlicitorGeneral ;has taken the position, in the.

.Supreme Court, that Congress has the power to abrogate
its memibers' Speech or Debate Clause protection. See Bief
for the United States at 18-21, 76-88, United' States v.
Heistoski, 442 U.S. 477 (1979); Brief for the United States.
at 10-32, .Uni.ted.States v. Brewster, 408 U.S.. 501 (.1972).
We disagree. -We 'believe that Congress may n6t "waive"
or abrogate its members' rights under theSpeech ,or Debate
Clause.

*The Spe.ech or Debate Clause protects hot just speech'
on the floor -of a, house but all of a :member'-s "legislative
activitiess" 2/ from 'being "questioned" elsewhere. - United
SStates v. Johnson, 383 U.S. 169. (19.66).,. -was 'the first case
in whiich the Supreme Court used the clause in, conne'tion

--with the prosecution of an allegedly corrupt member of

I/ Article I, section 6, clause 1 -povides that "for any
Speech or Debate in-either House, [Senators and' Representatives]
shall -not be .questioned in any other PIace."

2/ The Supreme Court has said that "legislative .ativities" 
include thoseq actions which, are "ah -integral part .off the.
deliberative and communicative processes by which Members
participate in committee and House proceedings with respect
.t the consideration and passage or rejection of proposed
legislation or with respect to other matters which the
Constitution places within the jurlsdiction of either House."
Gravel v. United States, 408 U.S. 60.6, 625 (1972). See also
Hutchinson v. Proxmire, 443 -U.S. 11, 123-33 (19,79)- Note,
Evidentiary Implications of the Speech or Debate: Clause,
88 Yale L.J. 1280,'1281 n.6 (1979).
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Congress. In. Johnsbn the Court held that a Representative's
motives for giving a particular speech on the. floor of the
House could not be the basis, of a charge that he had
"conSpireld] . . . to defraud the United States" in violaton' .
of 1B U.S..C. g 371. Bdt -the Court added: .

[lWith6ut intimating any view thereor, we
expressly leave open for consideration
when the case arises a ,prosecutidn which,,
though possibly entailing inquiry into
legislativye acts or- motivations, is

- founded upon. a narrowly drawn statute -

passed by Congress in the exercise of its - ,
legislative power to regulate the condudt

-- of its members. -

383. U.S. at 185. In United States v. Breiwster, 408 U.S., 501
(1972), the parties discussed whether the' f'd-ral bribery,
statute, 18 U.S.C.. ý§ 201, was such a ""narrowly drain statute"
ahd, whether it could constitutionally empower the other
branches t6 inqfire into the legislative activities of a
member of'Congjess. 'But the Supreme Court again 6xpressly
left 'those issues undecided, 408 U.S. at 529 n.18, Instead,
it upheld the Government's powevr to prosecute a, Senator for
bribery on the ground, that "no inquiry into jlgislative acts.
or motivation for, legislative acts"- was necessary to the
Government'b c.ase. Id. a't 525-. Justices Brbhnan, Whiter
and Douglas dissented. In addition to arguing that legisla-
tive activity was indeed involved in the prosepution, the
-issenters reAjected t£he view that C6ngress could abrogate its,
members' Speechý or DOr ate Clause protecti9n. See id. t ,a
540-50' (Brennan ahd Douglasr JJ., disseh'tihg) .-id t '56 Z-63
(White, Douglas, and Brennan, JJ., dissenting). 'Then i4
United States v. Helst6oski, 442 U.S. 477 (1979), a- bribery
prosecution of -a ormerRepresentative., the. Cqur. affirmed

,a decision ,that the Speech or Debate Clause required the
suppression of. evidence referring to the Representat'ive's;
past legislative• acts._ In doing sb the Court held that
18 U.S.Q. § 201 did "not amount t6 a congressional wai-ve
of. the prote6tion. .of the Clause for individual Members."
442 U,S'. at 492. After_ acjnowledqing the force of arguments
that the Constitution doies not 'permit Congress to "waiye"
its members' Speech or 'Debate protection, see id. Wt 492-9,3,
'the Court -aga it left .open--the qies tion wheEbEr '"an e plicit



arid unequivocal expression" could constitutionally abrogate
members' rights under* the Speech or Debate Clause. Id. at,
493. 3/

- We have no doubt that Cohgress may authorize the other
brandhes .to prosecute and punish its members, if no Speech
or. bebate Clause issue is involved. See United States v.
Bretster, 408 U.S. 501' (1972). Each. house has the power
to. "punish its Members for disorderly Behavior." Art. I,
S5, cl. 2. 4/ See P6weil v. McCormack, 395 U.S. 486, 548

-
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3/ felstoski suggests Jow. Congress can. ,brogate' its 'members'
Speech or Debate protection if it has -the pbier to, d .so f

Assuming, arguendo, thatthe Congress-could
constitutionally waiye the protection of

= 'the Clause for ihiyidual Members, such
waivet could be -shown. only by an- explicit
and unequivocal-expression. There is no
.ev.ienqe of such a. aiver in the language
or the. legislative history of § 201 or any
of its. predecessors..

442 U.S. at 493. The Court .added 'that the debates on .the
original 'briberystatute cpntaied. "no discussion of the-
Speech or Debate Privilege".aid that the -House and Senate
Reports accompanying its reenactment did riot mention as
fa objective ,apy abrogation .or -mdifi'cation -of the Speech

Sor Debate Clause Id. at 493- n.8, In our' view:Congress
can .most clearly express its intention tq abrogate its
S mmbers' Speech or Debate protection by enacting language
stating that intention, perhaps as a preamble to the
statute that authorizes other branches to #question't members
about their legislative activity. Authoritative -stateients,
to that efkect on 'the floor of each house, or-in the
committee; reports of each hqus e,; Should .also suffice,
under- He'stoski., to exercise whatever power Congress has
to abrogate the privilege.

4/ Artile e i, section 5, clause 2. provides: "Each House may-
metermine the Rules of its Proceedings,. punish its Members for

disorderly Behavior, and,, with the Concurrence of two thirds,
expel Member." Apparen:tly, Congress even has the power to.
order that a medber be imprisoned-, See Kilbourn v. Thompson,
103 U.S. 168., 189-90 (1881). (-ictum-).
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(1969); Kilbburn v. Thompson, 103 U.S. 168, 189-90 (1801).
This pbwer appear to extend "to .all cases where the offense
is such as in the judgment of [the House or] the Senate is
inconsistent with the trust and dqty of a, member." See
In re .Chapman,, 166 U.S. 661, 669-70 (.1897); United tates v.
Brewster, 408 0.S. 501, 541 (1972) (Brennan and- Douglas> JJ..,

issentingt. Very .ikey, ten the 1 ouses of Congreds
themselves will have 'the power to discipline their miembers
in any case thich implicatep the interests of federal-
criminal Iaw enforcement. And under the Necessary and Proper
Clause, Congress may enlist the aid of the executive -and
judicial branches in punishing its membersr see Burton v.
United States, 202 .U.S. 344, 366-70 (190.6),, 3Yi-pneshing
them in no way ijvolves "questioning" t hei about their
?Speech- ,o'r ebate.;" But w 'believe that Congress. may 'not
p~uthorize the executive and judcial branches to act, in
ways that would otherwise violate the Speech or Debate C-ause.

To begin, with, the language of the Speech or Debate
Clause seems not to permit C'ngress to abrogate its members.'
rights. ermitting Congress to "waive" i's members' Speech
or Debate prptectibh would, in effept, demote the clause to
the 'status of an ordinary statute pa s -ed by ah earlier
Congtess; that is'not how cqnstitutiohal provisions are
usually interpreted. Moreover, the clause is phtased as
a prohibition., not as a grant of legislative ppwer to
Congress., / Qther constitutional prohibitions similary

5/. At the Constitutional Convention the Framers considered
-illiam Pinckney!s proposal- that "[e]ach House shall be the,
judge of-its own privileges., and shall have authority to
punish-by impris6nmeht every person violating -the same."
See Bradley, The Speech or Debate Clause. Bastion of Congres-
slonal Independence or Haven for Corruption?, 57 N.C.L. Rev,
197, 199 n.ll, 211-12 (1979); Cella, The Doctrine of Legisla-
tive Privilege of reedon of Speech' and '-Debate: ts Past,
'Present, and Future as a -Bar to Criminal Prosecutions in the
Courts, 2 Suffoll L. Rev. 1, 14-15 (1968)-. This :proposal,
among other-things, would evidently have allowed a house to
deny Speech ,or Debate protection to a member'. The Framers
rejected it. Their reasons for doing so are unclear; their
principal fear may have been that Congress would encroach on
the other branches' powers. 'See, e.gL, Bradley, supra, at
212 & n.92 . But their decision to phrase the .clause as
prohibition, not a grant of power, was deliberate.

* - ' ... ' ' ' -i4 --



phrased limit Congress as well as the executive and judidial
branches. -Seer .g., Art. I, S -6, ci. 2- Amend. 5. Indeed
we can think 1of no -provision in the Constitution phrased ,as
a prohibition, that can be lawfully overcome by simple
legislation, o- by the act of one .branch.

Those who believe that Conrres can "waive_ its membersr
"Speech or' Debate rights assett that the Speech or Debato
Clause, unlike rost other constitutional prohibitions, is
designed principally to protect Congress. From this they
infer that Congress, may forgo its protection. -See., e .,
fBEadley, ,supra note 5, . -at Z23-24-r Brief for the United.

-- Sates at -8n-..35;, United States v. Helstoski, 442 U..S. 4-71
(199). Tb e-r ren'ise ist ndoubtedly correct,'the prindip I -

4purpose of the Speech or 'Debate IClaseo is, indeed to protect
Congress. See, -e.i., United States v. Gillock,, 100 S. C.*-
1185, 1191 (1980)- United States v. Johnsn, - 383 U.S,. 169,
i80-81 (1966). -ut irn our view the clause protects dongress
chiefly by .protecting 'the speech and debate of every member' .

-even if a'majority of his -colleagues wish to deny him
thAt -protection. 6/ I'f 'Cdnqress could abrogate its members'
S rights by a miajority vote, thie members of.kihat majorty would-,

S of course, be giving up not. only, their o n protection ---
itself perhaps a pr~blematic agqt see United States v. Helsto'ski,
576 F,2d 511,, 523 (3.rd Cir.. 1978)., af'fd 42 uTS a477 (1979)
("The question of whether an .individual sefiator or rpresentative
may waive hls Speech or Debate _privilege is an open,one") -
but that of the minority.- In other words, the majority ,tould
be subjecting the minority to bei i 'questioned"' by the exectitive-

6/ In 1808, the Supreme Judicial Cour-t of Massachusetts said
'that "the privilege . . . is not so much the privileg of the \
house, as an organized body, as of each individual member
composin'g it, who is entitled to this privilege, even against
the declared will of the house.'" :Coffin v. Coffin, 4 Mass. 1,
27- 1(emphasis aded),." In it first attempt., to6 erpret the
-Speed or Debate Clause,, the Supreme Court said that Coffin' v.
Coffin was perhaps "the most authoritative case iJ this country
on -nhe construction q, the provision in regard to freed6m of
debate in legislative bodies." Kilbourn v. Thompson, 103 U.S.
168, 204 (1881), Coffin appears not to-have lost its status
sincei then. See',. .g.~-United. States v. Brewster, 408 U.S.

7- 50, 514-15, ( 7911 972) Tenneyv. Brandhove, 341 U.S
367, 373-74 (1951).

"' ' - '" "---
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and judicial branches against its will. 7/ For. several reasons,
we believe, that the clause was intended to protect members
of Congress against the threat of such A hostile alliance
between the majori.ty of Conqress and the other branches.

First, the historical background of thbe clause suggest.
that it serves this,purpose, The peech. or Debate Clausq of
the Constitution is descended from the British doctrine of
parliamentary immurity. This immunity was recognized by
Parliament and intermittently by the dourts, and it-was
enshrined in the Bill of, Rights of 1689:

-hat the Freedom, of Speech, and Debates or
Proceedings I~rn Parliament, ought not ,to be
impeached or questioned in any Court or
Place out of Parliament.

*See United States v. J6hnson, 383 U.$, 169, 177-78 :(1966):.. The
Supreie Court has said that the Speech or Debate Clatse was
designed., in part, to prevent the sorts of abuses involved ihn
the cases that gave rise to, and continually tested, the British
immunity. See, e.j, Gravel v. United Statest 408 U.S. .06.6,
622-24 .(1972);- United States v. Johnsonj 38-S'U.S. 169, 180-82
(1966). Often Tithose cases Parliament allied itself with the
Crown acgainst disside rt members of Parliament. 8/

7/ Ats. we have 'said a majority in Congress can itself '-punish.-
- ts Members for disorderly Behavior." See Art. I, S 5, cl. 2.

But for political, practical, and legal reasons, it is likely
to 'be far more-efficient for that majority to ehlist the aid
of the other branches.

8/ See, e.g., Note, thre Bribed Congressman 's Immunity from
Posiecution, 75 Yale L.J. 335, 337 n. 10 (1965); Bradley,
supra note 5, at 201-03. Tbhs article appears to conclude,
that Congress. can "waive" its members' peech or Debate
protection, although its final view is not entirely clear.
Comparo id. at 223-24 with id. at 224t-25. See enerally
BrT~e or- the United' States at 16-17, 20 n.-20 United States
v. Brewster, 408 U.S_. 501 (1972): (Framers of Speech or
Debate Claq-s fe :ared executive domination of legislature).
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John Wilkes's strugglb against Parliament and the
Crown was the most notorious of these, cases. In 1763,
W-ilkes, a member of Parliament, criticized. a recent
treaty between France and England. He was arrested
but ordered released on the-ground that his arrest
violated parliamentary' privilege. A.t this poitt, "[i]-
fluenced by the King's ministetsi the House of Commons
voted to expel Wilkes from Parliameit."' Brief for the
United States at 36, United States v. Helstoski, 442 U.S.
477 (1979). Wilkes fled to France to avoid being impri-
soned. On his return hQ was re-elected, then convicted-
of seditioud libel and sentenced to prison. Parliament
again obligingly declared him ineligible for- embeship0
and expelled hir'from the Commons, and, jhe . as imprisoned.4

e was reelected several times more, but each time Parliament
tefused to seat him. ,In 1770 Wilkes was finalty released
from .prison.. In 1774, he was reelected and in 1782 the
House of Commons ordered that its prior resolutions refusing
to seat him be expunged. Id. at 36-37. As the Supreme
Court has-said:

Wilkes' struggle and his ultimate victory
had a signifi'cant 'impact: in the American
colonies. [He] . . . became a cause celebrb

S ' for the colo6nists . . . . It is ,within this
historical context that we must examine-the
Convention debates in 1787, just five years
after Wilkes' final victory.

Powell v.. McCormackj 395, U.S. 486, 530-31 (1969). This -
Shistorical b1akground strongly suggests, that a central ,
-purpose of the Speech: or Debate Clause is to protect
ihd.ividual members of Congress agaihst,a legislative
major.ity that would 1eave them to -the mercies of the other
branches. 9/ indeed, the Supreme Court has emphasized,

9/ Some pommentators have drawn exactly the oppos'i'te
conclusion from this English backgruhd of the clause,
saying that it demonstrates Copgress' power to abrogate
its members' Spdech or Debate rights.. These commentators.
kave argued that since Parliament c6uld override its
members' rights, 'so can Congress; and that, moreover, the
prominence of Wilkes',s case shows that the Framts were
aware- of oParliament'.s- ability- to vetrride its memibers
rights. -See, e.g., Bradley supra note 5, at' 223 ;& n.154.

St 22 -7-



the importance of Wilkes's case in. determining the power of
Congress over its members. Id. See also Bradley, supra
note 5,. at 211. 10/

The Supreme Court has said that "[a]lthough the Speech
or Debate Clause's historic roots are in English history,
it must be interpreted . . in the context of the American
constitutional scheme of government rather than, the English
parliamentary system." United States v. Brewsteri 408 U.S.
501, 508 (1972). See also Hutchinson v. Proxmire, 443 U.S.
111, 126 (1979). 1T-7- As we have said, we believe that in

9/ (Gontinued from p. 7,.)
The difficulty with the fi st argument is that in the British
system Parliament can override any "constitutional" guarantee.
Congress, of course, 'has a different role. The fact that
Parliameht has the power to abrogate a right cannot possibly
demonstrate, or even suggest, that Congress- has the same power.
The difficulty with the second argument is that the Supteme Court
has said that the Wilkes case is an example of, the sort of abuse
of power by a, egislative majority against a, dissident legisl'a-
tor that the -ramers were concerned to avoid, not ratify. See
Powell v. McCormack, 395 U.S. 486, 530-31 (1969). See also
Bradley, supra note 5, at 211.

10/ The Supreme Court considered this point in cohinection with
;the clauses defining Congress's power to exclude or expel a
member, see Art. I, § 5, cl. 1, 2, not in connection with the
.Speech, or Debate Clause.. See Powell v. McCormack, 395 U.S..
486, 527-3 .(.1969').. But the underlying abuse', against which
the Framers evidently wished to act, was a l egisative ma-jorAtY.
denying a member his immunity for leg:isative acts.

11/ It is often said that members of Parliament abused their
immunity. See, e.g., Brief for the United States at 34-35,
United. States -v. Hestoski, 442 U.S. 477 (1979). But see
Reinstein & Silverglate, Legislative Privilege and the'Separ-
ation of Powers, 86 Harv. L. Rev. 1113., 1139 n.139 (1973).
They apparently used it to avoid liability foi private wrongs
uhrelated to their legislative tasks, for example, and since
members' privileges extended to their assistants, members in
effect sold immunity to wrongdoers who would pay to become
bogus assistants. The Supreme Court has suggested that the
Framers of the Conistitution's- Speech or Debate Clause wanted
to ;prevent these abuses from recurring. See, e..g, United
States v. Brewster, 408 U.S. 501, 517 (1972). This background

-8-
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our system the clafse serves to protect minorities in Congress.
Advocates of the position that Congress can "waive" its members'
Speech or Debate Clause rights not only cannot attribute this
purpose to the clause; in our view they cannot attribute to it
Sany other Significant objedtive. In other words, interpreting
the clause to permit such a "waiver" would, effectively deprive
the clause of any substantial purpdoe in the American constitu-
tional scheme. This further suggests that such an interpretation
is unsound.

In England, particularly before 1689r legislative immunity
was an important weapon in the "long str.uggle for parliamentary
supremacy." United States v. Johnson, 383 U.S. 169, 178 (1966).
-Parliamehft invoked it against monarchs. (and dourts subs.rient
to monarchs, se'e id. at 181-82) who thou'ght themselves sovereign;
"the Crown sserted its prerogative to act, withot any autorty
whateyer from Parlfament, against members of that body. This
protection of legislative power against executive pierogative
and judicial usurpation -- probably the central purpose of
English parliamentary immunity, at least before 1689 -- canno,t
be a principal function of the American Speech or Deba-te ClaUse,
however. For the most-part-, federal courts cannot act against
members of Congress at al. unlebs -Congress has in some way -
granted them jurisdi6tion to do so. For .all practical purposes,
the executive branch_ also cannot act .against members of Congress
un.lss Congress authorizes it to. ~In other Words, the equivalent
of ohe of the central historic functions of parliamentary privilege
"- limiting the prerogative po.wers of the Crown -- is performed*
by the structure of the Constitution itself. It therefore cannot
be- said 'to be a principal objective of the Speech orp Ddbatq
Clause.

SThis, function may have survived in a modified form.' The
Supreme Court has invoked the Speech or Debate Clause to
prevent the executive and the judiciary from 'using general
grants of authority to act against members of Congress in

11/ (Continued from p. 8. )'
may pe~haps call for .narrowing the range of cactions that cannot
bi "questioned" under the clause, to ensure that it is confined
to legislative duties. Seer e.;., id. at-517-18'. It may also
be thought to suggest that the protection of the clause should
be extended only grudgingly to the assistants of members of
'Congress. But it .has no apparent bearing on-Congress'*s,
'power 'to .abrogate the clause's protection.

-9-



ways that Congress nay not have foreseen wheh it made those
grants. See, e~g, United States v. H161sto6dki, 442 U.. 477
(1979)? UnTied States v.'Johnson, ,383 UaS.. 169 (1.96). But
a "waiyver" f the Speech r Deate privilege in. c9nnctction
with some class of offepses- is. itself a general grat of
aut htrity. 'WTherefore, .to the extent that the Speech or Debate
Clause is intended to prevehi the other branches fron. ustih /
a general congtessional pta:tqte in vays Congrbss did not
inten4, or, to reduce the "danger that Congress will not foresee
the uses that the othr branches will make of its' statute,
a -general congressional "viaiv.er" of Speech or Debate rights
would also be ioqons.istent with the objectives of the- clause.

SEvidently-, then, thoe 'who be34-ie that ongrss may -
. waive" is' members' Speech -o Debate protection can at:ri bute
only one parpose to e the clause; it ensures that any suh q
'waiver "ibst be, as the Supreme Court sai-d in Hielstoski,
"explicit and uhequivocal," See note -3 supra, In oth'r
wozdsr if Congress, cana "waive'-Tts members' Speec or Debate
Clause rights, the sole purpose'" the clause must be to
serve as a rule Of statutory construchign-, gnot unik)e the
principle that a waiver of sovereign iLmmunity must be.

S- xp-icit. 12/ See P. ator at al., Hart , nd 'echser's
The Federal Courts and the Federal Systemi, 1351 t~d -ed. 973)
We believe that attributing to the clause only this rather
insubstantial purpose is inconsistent 'wth the stature and
ifmportance the clause has always ,been accnoWlqdged, to have. "
As the Supreme Court said in-a related context'.

England' s experience with monachs exerting;
pressure or .jembers of 7Papiment- by .using
judicial process to 'ake the-idre respon-
1  ive-to their -wvshs led the authors~-f our

12/- This rule of statutory dons.trupti6h .night have been
adopted even if there were no Speech or Debate Clause.
Courts establisheo h'e aalogous prnnqiple for sovegeigh
immunity even. though the sgvo6re gn itmuhtiy of the United
States, at least, is not explicitly recognized: in the
'Const-iAution.. Since legislative immunity has .comparably
deep roots in our legal traditi.6ns, courts may similarly
have accepted only explicit abrogations of the Speech-or
pebate protection even. without a Speech or Debate-Clause.-
To this extent, the advocates 6f Congress's abit-ity to
swaive" its emribersY Speech .or Debate Clause rights appear-
unable -to assign the clause any purpose at all.

-10-



C6nstitution to write an explicit legislative
privilege- into our organic law. In statutes,
subject to repeal or in j.udge-made rules . . .
readily changed by Chogress or the judges who
made them, the protection would be far less
than the legislative privilege created by the
S Federal Constitution

United States v. Gillock, 100 S. Ct. 1185, 1191 (1980). We
beleve instead that the clause also has the more significant
purpose -- suggested by its text and its history -- 'of pro-
tecting ihdividal Senators and Representativ.esagainst
the danger of a h6otile alliance between a majority of
Congress an'd the dother branches.,

The kin'ship between the Speech or Debate Clause and
the First Aniendrent is the final support foe our view that
the clause has this purpose. The First Amendment protects
dissident minorities against majorities in the nation as a
whole; we be'leve th'e Speech ot .ebate Clause serves the
same function in Congress. The Spe.ch or t ebate -Clause is
uhdoubtedly, designed to protect Congress",s integrity .and
proper functioning a aan institution. See, e.g., United
States' v. Brewster, 408 U.S. 501, 517 (1972); United States
v, Johrison, 383 U.S. 169,, 180-81 (1966),. Bdt it focuses on
a particular aspect of that functioning. It is not .priiarily
boncerne4 with efforts by other branches to dissolve Congress,
for example, to preyent it from meeting, 13/ or to prevent its
officers- from- perfordng their assigned roles, although all of
these abus'es. fi'guqe in -the bistory of the clause. See:, e.,
i_4. at 181. Instead, it addr.esse 4tself tp- Speech or
Debate'; on it-s fade, its objective is to ensure that

13/ Interdicti.ng such efforts by .the executive nay be the
S purpose of another legislative immunity found in, Art. I,

6, cl. L: "The Senators and Representatives . . . shall
in all Cases, qxcept Treason-, Felony and'Breach of t.he
Peace, be privileged from Arrest during their Attendance
at the Session: ot their respective Houses, .ad in goinq to-
and returning from the same." 'See. United States v. Brewster,
4- 8 U.S. 501r 520-21 (*1972); Lontg V. Ansell, 293 U.S." 76
(1934),; Williamson v. United States, 207 U.S.. 425 (1908).

-11-
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members of Congress will be -able' to speakk freely about
the issqes before them-. 14/ The clause protects all
1egislative:- actiyity, not just speech itself, see p. J
& note 2 sUpra, bdt granting jmembers of Congrges an
undsually iuninhibited' right to speak -- in a sense,

an extraoridinary freedom of speech -- ia its central -
fundtion,. See Bradley,. supra note 5, at 213 -see also
Onited States v.. Jdhhson, 383 U:.S 169, 173 (1I66.).
As James, Wilson said.

In order to enable and' encourage a repre-
sentative of the publick to discharge his
publick trust -ith firmness anrd success, it
S is indisensably necessary, that he should
enjoy the fullest liberty of speech, a.jnd
that he should be protected from the r.esent-
mont pf everyone, however powerful', to
whom the exercise of that liberty may
occasion 6f.fense.

i The 'Works of James~Wilson 41I (,R, McCloskey ed. 19.67). The
Supreme CoQurt has fregquently remark.ed that this passage illumi'n-
ates tjie purpose of fthe Speech pr Debate Clause. See Powell v,
McCormack, 39.5 U.S; 486, 503 (1969'); T.enney v. .Brandhove,. 341
SU.S. 367, 373 (1951). -In otherwords, like the First Amendment,

14/ Indeed, the ve.r.ion ,of the clause-original'ly intrQduced
at the ,Constitutional Convention -- patterhed: after the
English version, see p,, 6 supra O- riferred to " f]reedom
of Speech and debate in the legislature." Bradl1y', supra
note 5, at 2D9 n.79; 5see Unitea States v,. Johnson, 383, U.S>
169, 177 (1966). The Supreme Court apparently attributes
no significance to the difference between these formulations.
See Powell v. McCormack, 395 U.S. 486, 502 n.20 (1969).

15/ To say th.at the inderlying principles of the Speech ~or
Debate Clause idesemble those of the F-irst Amendment
isý not to suggest, of course ,that they prtect the same
speech; many statments 1hprq-oected ty the Fi-rst Amendment
ago immunized by the Speech or Deba-te Clause. See generally '
Hutchinson v. Proxmire, 443' U.S. .11 (1979). Fo- this reason-
any -possible- F-rs. Amedment limits on the power of Congress
tq discipline its owninmemb'es, see generall Bond v. Floydr
385 U.S. 116 (1966), do jt. prote.ct legislative speech as-
fully as the Speech-or -Debate Cladse does.

" ' ; _ " CT
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the Speech or Debate Clause is designed to promote a diversity
of expression, no matter what, the wishes of the majority.

We see two plausible arguments, that can be imade in support
of Congress's power to "waive" its members' Speech or Debate
privilege. The first relies on Congress's expertise. Inter-
preting the Speech or Debate Clause requires judgmdnts about
the nuances- of the legislative process and a legislator's' role
in it. A congressional effort to "waive" the rights established
by United States v. Helstoski-, for example, would reflect a
judgment that allowing evidence referring to past legislative
acts to be introduced at a federal bribery trial would not
intimidate members of Congress or otherwise impair the legisla-
tive process, see, e.g., Powell y. McCormack, 395 U.S. .486,
505 (1969)., or Congress's institutional integrity. It might
be argued that Congress is far better qualified than the courts
to make this port of judgment, and that the courts should
defer to such a judgment when Congress makes it. See, e.g.,
Brief for the United States at 83-84 & n.35, United States v.
Helstoski, 442 U.S. 477 (1979). See generally Katzenbach V.
Morgan 384 U.S. 641, 653 (1966); Oregon v. Mitchell ,400 U.S..
112, 238, 246-49 (1970) (opinion of Brennan, White, and' Marshall,
JJ.); C6x, The Role of Congress in Constitutional Determinations,
40 U. Cin. L. Rev. 199 (1971).. As a general-matter; the Framers'
specific rejection of William lPinckney's proposal that Congress,
and not the courts interpret- the guarantee of legislative
immunity, see note 5 supra, undermines this argument. More-
over, as we have said, we believe that an important purpose
:of the Speech or Debate Clause is to protect 'minority or
dissident members of Congress against a legislative majority;
the Supreme Court does not defer, to. congressional "-interpreta-
tions" that restrict -ights guaranteed to minorities against
Congress :itself. See, e.g, Buckley v. Valeo, 424 U.S. 1,
45-48 (1976).

The second argument, more frequently advanced, is that
judiciai ttials are superior as a matter of policy. If Congress,
cannot enlist .the aid of the other branches in disciplining its
members , it will be forced to use: its Article I, section 5,
clause 4 powers, -ee pp. 3-4 .& note 4 supra, and hold some sort
of legislative i'triaI" of allegdly corrupt Senators and
Representatives.. But, according to this argument, Congress
is niot organized to conduct criminal trials. Its efforts
to punish its own members waste scarce legislative resources;
they will also, according to this argument, be ridden with
politics and will offend against the principles underlying
the proscription of bills of attainder and other constitutional
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guarantees. See generally United States v. Brewster, 408. U.S.
501, 519-20 (1972); Brief for the United States a.t-6-28",
United States v. Brewster.r 408 U.S. 501 (1972); Brief for
Unitea S'tates at 83-84 United States "*y Helstoski, 4i4.2 U.S.
*477 (1979). I'n addition, it 'is not clea that a Congres ,
can impose punishments that extend beyond its termn or can
puhish a nember fo~r conduct that Was not discovered until
he left ,office. See United States v. Brewster, 408 U.S. at
520. . -

SIn our vie this arg,umet beg. the question. Judicial
- trials are preferred:' .ver omparable legislative proceedinqgs

not 4because they 'ire intrinsic.a[ly superior but, .in.large-
measure,, because .the ConstItutio mandates judici l trials
ini most.cases. To this. ex.text,, the normal preference for
judicial trials: dpes not help decide whgt the Constitutio'-
mandates. The policy considerations are, in any event, likely
to vary from. case to ca.s, see generally United 'States v.
Brewsjter,-408 U.S. 501, 543-T4 (1972) -(Brenran, J., dissen ting}) ;

,,t-he-y priovide no clear .argyrnnt in support of Congress' s .power
to .abrogate itseM emberst rights. -

'For thdse reasons We cannot Agree that the Constitution"
permits Congress .to "waive" its mevbers' -rihts under the -
Speech or Debate Clause.

John M, Harnon
Assistaht .Attorney Geeral -
Office of t qal'Counsel- -'
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