U.S. Department of Justice

Oftice of Legal Counscl

Office of the Assistant Attorney General Washington, D.C. 20530
December 23, 2025

(U) MEMORANDUM FOR LEGAL ADVISOR,
NATIONAL SECURITY COUNCIL

(U) Re: Proposed War Department Operation to Support Law
Enforcement Efforts in Venezuela

(U) Since taking office, the President has directed a government-wide effort to combat
certain cartels identified as designated terrorist organizations (“IDTOs™) in a classified National
Security Presidential Memorandum (“NSPM™).! As part of that campaign, we have advised on
the legality of a number of proposed policy options.” We assume familiarity with those opinions,
their naming conventions, and their underlying factual bases. We adopt rather than repeat their
analysis here, summarizing their contents only as necessary to understand our response to your
new question.

mFor decades, a substantial number of the DTOs listed in the classified NSPM
have found sale haven in the Bolivarian Republic of Venezuela.? Since 2013, they have been
allowed to flourish under the corrupt leadership of Nicolds Maduro Moros. You have asked
whether, consistent with domestic law, the President may lawfully order military personnel to
assist law enforcement in forcibly removing Maduro from Venezuela to the United States for
prosecution. We have orally advised that such an action—typically known as “irregular” or

We

have been advised that the operation name of Fa&er
the completion of*We have contiued to use the old operation name to avoid confusion and do

50 again here.

of Facts (*SOF”") appended to as well as in documents maintained at a higher level of
classification than can be discussed given the classification level of this opinion.

Y (U) E.g., Ex-FARC Mafia in Venezuela, InSight Crime (Sept. 20, 2022), hitps://insightcrime.org/;
Benjamin R, Young, fi's Time to Designate Venezuela as a State Sponsor of Terrorism, Rand (Aug. 22, 2024),
https://www.rand.org/ (Aug. 22, 2024); John P. Sullivan & Nathan P. Jones, Hybrid Threais: Cartel and Gang Links
to Illicii Global Networks, 11 Int’l J. of Criminology 13, 23--25 (2024).




“extraordinary rendition”*-—would not endanger any subsequent U.S. prosecution. Morcover,
based on the facts as explained to us on December 22, 2025, the President may unilaterally order
such an operation, as the amount of force involved serves important national interests and
involves a use of force that he could reasonably conclude does not rise to the level of warina
constitutional sense. This
memorializes the basis of that advice.

L

A.

(U) Although your question focuses on Venezuela, its answer begins in Colombia—and
specifically its longstanding non-international armed conflict with the Fuerzas Armadas
Revolucionarias de Colombia (“FARC™), a far-left Marxist guerilla group that started selling
drugs to finance its revolution and is now considered the prototypical narco-terrorist
organization. FE.g., Who are the FARC, BBC News (Nov. 24, 2016), https://www.bbe.com/. As

we have explained elsewhere, the United States has long supported Colombia in cm

FARC’s influence. including by providing actionable intelligence and munitions
This partnership has led to a number of lethal
strikes aimed directly at eadership . E.g., Dana Priest,

Covert Action in Colombia: U.S. Intelligence, GPS Bomb Kits Help Latin American Nation
Cripple Rebel Forces, Wash. Post. (Dec. 21, 2013). The proximate result of these successful
operations is that many in FARC leadership have emigrated to Venezuela, bringing their
violence and corruption with them. E.g., Ex-FARC Mafia, Venezuela and the Current
International Climate, InSight Crime (Nov. 11, 2019), https://insightcrime.org/.

(U) That corruption has become enmeshed in the highest levels of the Venczuelan
military apparatus. The result is a shadowy group of high-ranking officers known as the Cartel
de Los Soles (“CDLS™), a moniker bascd on the distinctive sunburst insignia of a Venezuelan
flag officer’s uniform. [l For years, CDLS has been intimately involved with the drug
trade though Venezuela, e.g, id., which involves not just FARC but also other armed groups
such as Hezbollah, see Joseph M. Humire, The Maduro-Hezbollah Nexus: How Iran-backed
Nerworks Prop up the Venezuelan Regime, Atlantic Council (Oct. 7, 2020).

B.

(U) For over a decade, Maduro has been under indictment in the United States for
narcotics-related crimes arising from his relationship with the FARC. That indictment alleges
that he both leads the CDLS and has directed a debilitating effort to flood the U.S. market with
narcotics. Superseding Indictment ¥ 4, United States v. Maduro Moros et al.. No. 82 C11 Cr,
205 (AKH) (S.D.N.Y.) (“Indictment”™). We have also been advised that “[a]s recently as 2024,

4 (U) The term “rendition” usually refers to transfer of a fugitive or person in custody to a different
jurisdiction. E.g., Rendition, Black’s Law Dictionary (12 ed. 2024). “Extradition” is a “distinct form of rendition™
in which “one country surrenders a person within its territorial jurisdiction to a requesting country via a formal legal
process, typically established by treaty.” Arar v. Ashcrofi, 585 F.3d 559, 564 n.1 (2d Cir. 2009) (cleaned up). For
purposes of this opinion, we will simply use the term “rendition.”

2



. . have attended meetings inside Venezuela with high-ranking
members of the FARC and members of the Venezuelan government to openly discuss future
narcotics shipments.” Email for Lanora C. Pettit, Deputy Assistant Attomey General, OLC,
from HSC Representative (July 21, 2025) (“HSC Undertaking™); Indictment
9 14. Although the intelligence community has had difficulty corroborating reports that Maduro
personally directs this activity, he has been assessed o be one of a cadre who run CDLS and
could be described as its de facto leader.*

(U) To date, all intelligence provided to us indicates that Maduro will not give up power
voluntarily. During his first Administration, President Trump undertook a variety of actions to
bring democracy back to Venezuela. And Maduro promised free and fair elections in 2023—a
pledge he promptly ignored. See, e.g.. Kanishka Singh & Matt Spetalnick, US Recognizes
Maduro’s Opponent as Winner in Venezuela Election, Reuters (Aug. 1, 2024),
https://www.reuters.com/. Maduro has responded with a wave of repression. And
notwithstanding repeated public appeals for the President’s assistance to effectuate the electoral
outcome with force if necessary,® Maduro continues to express public confidence in his ability to
maintain power.

It is less clear how Maduro, Venezuela, or its allies will resP(md to a direct use
of military force within Venezuelan territory. It has been assessed that Ma

C.

The current proposed operation, code-named ABSOLUTE RESOLVE,
assumes that Maduro remains unwilling to leave voluntarily, which would require the President

5(U) E.g., DEA, Report Re: Initial Debriefing of [Redacted] on 2/20/19 Regarding the Drug Trafficking
Activities of Diasdado Cabello et al., at 7 (Feb. 25, 2019) (identifying nine individuals, who did not include Maduro,
as prominent members of CDLS and identifying Cabello as their “leader”); DEA, Report Re: CS Debriefing of
[Redacted] in Fi. Lauderdale FL on June 25th, 2014, at 1 (July 16, 2014) (identifying 14 individuals, which did nof
include Maduro).

6 (U) E.g., Mishal Husain, Nobel Peace Prize Winner: US Escalation Is 'Only Way’ to Free Venezuela,
Bloomberg (Oct. 31, 2025), https://www.bloomberg.com/; Billy Stockwell, Venezuela's Nobel Peace Prize Winner
Calls on Trump to Stop Maduro's 'War ' on Her Country, CNN (Oct. 15, 2025), https://www.cnn.com/
(summarizing a video record to which there is also a link).

7 (U) See also Igor Patrick, Xi Pledges Support for Maduro, Criticises US Actions in Venezuela, South
China Morning Post (Nov. 25, 2025) htips://www.scmp.com’; Amir Daftari, Putin Answers Maduro’s Call to Help
V'enezuela Resist Trump, Newsweek (Nov. 7, 2023), https://www.newsweek.com/ (quoting Russian foreign ministry
spokesperson Maria Zakharova). But see Ronny Reyes, Why Venezuela's Allies Russia and China Are Slinking
Away as Trump Ramps Up Pressure on Maduro, N.Y. Post (Nov. 30, 2025), https://www.nypost.com/.
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to order U.S. military personnel to assist law enforcement in forcibly bringin
York to stand trial.® We understand that
are often co-located with Maduro and would be seized if present at the ti i

target of the proposed operation.

{ TS // NF) The War Department has advised that Mad
ortified locatlon at the southcm end of Caracas

body guard has at least [l
As of December 22, we were

-It is expected that U.S. forces will face significant resistance on the approach.
There are as many as 75 ann-mrcraft batter} sites along the approach route to Fort Tiuna

As of December 22, 2025, the proposed assault will include approximately
within Venezuelan territory: an ssault force carried b

helicopters

efore the assault force arrives at Fort Tiuna,
ill serve as an escort and clear

approximately ircraft comprising
emplaced anti-aircraft batteries as needed.

-The expected duration of the operation within Venezuelan territory is | N

rours:" [ o o i ize

Y qMadum‘s wife is also expected to be present, but other than noting that she is “known to be
more aggressive and combative” than her husband




casualties, the strike will take place at 0100 am (local time) on a date when a maximum number
of Venezuelan military would be on leave for the holidays. Moreover, kinetic operations will be
receded by non-kinetic action

Power at Fort Tiuna will be disrupted for a lengthicr period of
time because he War Department will aim pre-assault fire is
the local power switching station,'?

IR isks to the mission are significant. Success will depend on surpris

The level of that risk will depend, in part, on Maduro's
precise location within the Fort at the time of the auack—

1L

(U) Consistent with the scope of your question, our analysis focuses on the legality of
ABSOLUTE RESOLVE under domestic law. We note, however, that the proposed operation
will constirute an armed conflict under international law: The U.N. Charter announces a strong
principle that “Members shall refrain in their international relations from the threat or use of
force against the territorial integrity or political independence of any state.” U.N. Charter art. 2,
9 4. As we have explained,

any difference arising between two States
involving members of armed forces constitutes an armed conflict. See International Committee
of the Red Cross, Geneva Convention Relative to the Treatment of Prisoners of War,
Commentary, art. 2 at 23. In making that determination, it “does not matter how long a conflict
last between States, how many are killed, or even if there is no fighting.” Kenneth Watkin,

12 -]n addition to the targets for pre-assault fire, the War Department has identified three airfields
that may be destroyed should it appear that fighters are being assembled there to intercept the assault force.
(noting that the airficlds will not be struck otherwise as they are dual use for military and civilian purposes).

-



Fighting at the Legal Boundaries: Controlling the Use of Force in Contemporary Conflict 330
(2016).

(U) Extraordinary rendition from the territory of anothcr State is recognized to be such an
exercise of force by the United Nations, William W. Bishop, International Law: Cases and
Materials 475 n. 52 (1962) (discussing the abduction of Adolph Eichman from Argentina); by
various international law scholars;"? and by this Office, Exiraterritorial Apprehension by the
Federal Bureau of Investigation, 4B Op. O.L.C. 543, 549 (1980) (1980 Opinion™), overturned
in part on other grounds by Authority of the Federal Bureau of Investigation to Override
International Law in Extraterritorial Law Enforcement Activities, 13 Op. O.L.C. 163 (1989)
(“FBI Opinion™).1

(U) Because this extraordinary rendition will be conducted using military force, the
operation will be governed by the law of armed conflict—on both sides. Regardless who starts
the fight, DODW LOWM 3.5.2.1, “[t]he most basic rule of warfare” is that “‘[t]he right of
belligerents to adopt means of injuring the enemy is not unlimited.” Gary D. Solis, The Law of
Armed Conflict: International Humanitarian Law in War, 38 (2010) (quoting Department of the
Army, Field Manual (FM 27-10), The Law of Land Warfare 94 53 (1956)). This includes the
“combatant’s privilege,” which since at least the time of Grotius if not Euripides, “has always
been an important customary clement of the law of war.” Id. at 41-42; accord International
Committee on the Red Cross, Handbook of International Rules Governing Military Operations
2.3.1.1 (“The first step is the determination of whether an armed conflict is international or non-
international, because the classification . . . determines the specific set of rules which apply to
conduct of military operations.”).

(U) To be clear, we have not reached a definitive conclusion about how international law
would apply to ABSOLUTE RESOLVE. To the contrary, as we have discussed, there
reasons to conclude that, consistent with the United States’ views on international law

* Alternatively, there are arguments that
Maduro’s refusal to cede power following the most recent election demonstrate that the true
representative of the Venezuelan people is unable to control the threat Maduro poses to the
United States and its allies in the region. See generally Ashley S. Deeks, “Unable or
Unwilling”: Toward a Normative Framework for Exiraterritorial Self-Defense, 52 Va. J. Int’]
Law 483 (2012) (discussing the development and limitations of the unable and unwilling test):

_
_
-
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Yoram Dinstcin, War, Aggression, and Self-Defense 250 (4th ed. 2005) (quoting 1 Oppenheim s
International Law 355 (9th ed. 1992) (“Oppenheim™)); see also, ¢.g.. Antoine Cassese,
International Law 369-70 (2d ed. 2005) (listing the requirements of valid consent).

(U) We do not reach the question because it is unnecessary to address the issue you raise:
that is, “[i]nternational law . . . does not restrict the President as a matter of domestic law,”
Memorandum for William J. Haynes II. General Counsel of the Department of Defense, from
Jay S. Bybee, Assistant Attorney General, OLC. Re. Legal Constraints to Boarding and
Searching Foreign Vessels on the High Seas at 18 n.18 (June 13, 2002), when it comes to
extraordinary rendition. See also Override International Law in Extraterritorial Law
Enforcement Activities, 13 Op. O.L.C. Op. 163 (1989) (“Override Opinion™), Memorandum for
Jamie S. Gorelick, Deputy Attorney General, from Richard L. Shiffrin, Deputy Assistant
Attorney General, OLC, Re: Meaning of “Covert Action” at 6 & n.7 (Mar. 28, 1997).

IIL

I V1ot does define the President’s authority to order ABSOLUTE RESOLVE is
the Constitution—which we turn to now. Again. “[w]hen it comes to the war powers of the
president, we do not write on a blank slate.” April 2018 Airstrikes Against Syrian Chemical
Weapons Facilities, 42 Op. O.L.C. 39, 41 (2018) (“Syrian Chemical Weapons™); see also
In determining whether the President may
unilaterally order any use of military force in another country—including the one at issue here—
we examine (1) whether the President can reasonably determine that the action serves important
national interests, and (2) whether the “anticipated nature, scope, and duration” of the conflict
falls within the President’s constitutional authority. Syrian Chemical Weapons, 42 Op. O.L.C.
at 48 (citation omitted). This remains a “highly fact specific” inquiry. Authority to Use Military
Force in Libya, 35 Op. O.L.C. 20, 37 (2011). The facts relevant to both aspects of the test are
admittedly closer than inm Nevertheless, based on how the
facts were briefed to us on December 22, 2025, we thi al the President could reasonably

make the determinations necessary to order ABSOLUTE RESOLVE.

A,

(U) Starting with the first element of our test, “the President could rcasonably determine
that the action serves important national interests.” Syrian Chemical Weapons, 42 Op. O.L.C. at
48. During discussions aver the potential rendition, policymakers have raised a number of such
interests, which “situate . . . within [our] framework of prior precedents.” /d. at 49. Due to the
hybrid nature of this operation, both how those interests manifest and the manner in which the
interact with the proposed operation vary slightly from a typical OLC opinion regarding a
military use of force. But they exist and help explain why robust military support would be
justified for what is otherwise a law enforcement operation.

qo start, though it is certainly far from common, this is not the first time that
the Executive Branch has concluded that it is lawful to use the military to support the

extraterritorial arrest of particularly dangerous individuals. For example,
_wcre deployed to support the FBI in detaining an al-Qaeda member accused of
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participating in the 1998 bombings of U.S. embassies in East Africa.'® Approximatcly-

I deployed with the FBI to support the capture of Abu Khatallah, who was
responsible for the attack on the U.S. embassy in Benghazi.!” An unknown number of military
personne! were deployed to support the capture of his co-conspirator Mustafa al-Imam.'® In at
least the last two instances, support of law enforcement was identified without further
elaboration as the domestic legal justification.'”

(U) It is unclear whether statutes providing authority for the War Department to assist
law enforcement extend to ABSOLUTE RESOLVE. Congress, in 10 U.S.C. § 274(b)(2)(F)(iii),
has permitted the Secretary of War, upon request, to make personnel available for the
“transportation of suspected terrorist suspects from foreign countries to the United States for
trial.” Section 274(b)(1)(D) allows the War Department to operate equipment, for among other
things “rendition of a suspected terrorist from foreign country to the United States to stand trial.”
As the raid is designed to transport individuals determined by the President to be terrorists, and is
anticipated to require various forms of military equipment (e.g., jet fighters, night vision,
firearms, etc.), the statute could in some sense be read according to its literal terms to apply. But
in context, it is a stretch—particularly because Congress required the requesting law enforcement
operation to “provide[] all security for such transportation.” 10 U.S.C. § 274(b)(2)(F)(iii). That
is particularly so given that while we have been advised that Maduro is under investigation for
potential charges of material support for terrorism, he has not yet been charged with such
offenses as of the time of this memorandum.

(U) But, as we have noted, these provisions are a clarification of the Posse Comitatus
Act—mnot a limitation on the President’s ability to use the military to conduct operations abroad.
That is, the Posse Comitatus Act purports to forbid all involvement of the military in law
enforcement actions. 18 U.S.C. § 1385. These statutory provisions act “as a grant of authority
as well as a kind of *safe harbor’ of permissible activities.” Extraterritorial Effect of the Posse
Comitatus Act, 13 Op. O.L.C. 321, 338 (1989). But they “dof] not operate to restrict military
enforcement activity beyond the limitations imposed by the Posse Comitatus Act itself,” and are
thus not relevant to military actions abroad where the Posse Comitatus Act does not apply. /d.;

1
Assessment, 89 Int’l L, Studies 817, 81718 (2013) (describing Al-Libi’s detention); Email for Lanora Pety

See Gordon Modarai, et al., The Seizure of Abu Anas Al-Libi: An International Leny

Assistant Attorney General, OLC, from Legal Advisor to the Joint Chiefs of Staff, Re: Risk (Dec. 2,202

“‘_S‘ee Memorandum for Secretary of War, from William 8. Castle, Acting General Counsel,

DeparWe Legal Review of Department of [War] Proposal to Capture Mustafa al-Imam (Sept. 13,
2017) the War Department have made a good-faith effort to find records of the force package used

in this operation. As of the date of this memorandum, the records have not been located.
19 (U) We have not identified a legal memorandum discussing the al-Libi operation in advance.
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(U) To the best of our knowledge, there is no established, independent test for the
President’s use of the military in support of law enforcement abroad under a pure Article I
theory.® If the operation were conducted by a domestic SWAT team—the closest domestic law
cnforcement analogue that we have been able to find to the professional armed services—we
would look to questions about whether the amount of force was reasonable given the alleged
conduct leading to the arrest, potentially uncharged conduct, and the level of danger posed to the
arresting force.?! But those standards are ill-fitting in this context because they atise from
individual constitutional rights that do not apply to action taken against non-U.S. persons and
conducted entirely outside the United States. United States v. Verdugo-Urquidez, 494 U.S. 259,
273-75 (1990).

*These law enforcement factors do, however, overlap with the type of
circumstances that could support the need for military involvement in the law enforcement
operation. In particular, we have identified several considerations that either are national
interests that would support military action in their own right, or demonstrate why military
support is needed to conduct an otherwise purely law enforcement operation. In particular, we
found five such factors to be relevant 2

-Firstl the alleﬁations against Maduro are severe, As we have described at
length, as justified by the necessity to disrupt the ability of DTOs to

fund ongoing armed conflict with the U.S. and its allies in the region that is beyond the level at
which ordinary law enforcement can effectively respond. Ithough
not charged with homicide, Maduro is factually accused of directly participating—or, at

minimum, facilitating—that activity. HSC Undertaking, supra; see aiso Indictment at § 5. True,
the intelligence provided to us is somewhat contradictory about how closely Maduro is tied to
that conflict, meaning that we probably could not target him directly for a lethal strike outside of
the paradigm of the law of armed conflict. Bul the severity of the conduct and his access to
significant weaponry (even apart from his control of the Venezuelan armed forces) would justify
a use of force significantiy higher than most law-enforcement operations could justify.

I C ritics are likely to insist that it is artificial to distinguish between a rendition
and a targeted military strike given that the War Department anticipates significant resistance in
reaching their target. But this criticism ignores the key question of intent when it comes to
potential criminal liability for U.S. personnel. See Letter for Elizabeth Rindskopf from William
B. Barr, Deputy Attorney General, Re: Deception Operations: Iraqi Diplomatic and Military

20 (U) The very existence of sections 27174 as an exception to the Posse Comitatus Act suggests that
Congress deems the apprehension of terrorists for trial in the United States to be an “extraordinary circumstance”
requiring the use of military force. Congressional Research Service, The Posse Comitatus Act and Related Matters:
The Use of the Military to Execute Civilian Law 1-2 (Nov. 6, 2018). As Maduro is being investigated but has not
been charged with any crimes related to terrorism, however, il is unclear how that ground applies here.

2 (U) See, e.g., Penate v. Sullivan, 73 F.4th 10, 14 (Ist Cir. 2023); Holland ex rel. Overdorffv. Harrington,
268 F.3d 1179, 1183 (10th Cir. 2001); Ramage v. Louisville-Jefferson Cnty. Metro Gov't, 520 F. App'x 341, 342-44
(6th Cir, 2013).

2 (U) For the avoidance of doubt, these five considerations are not intended as a multi-factor “test.”” They
are provided as reasons why the President could determine that military force is justified to arrest this particular
felon among the many currently resident in South America.

Y



Personnel 2 (Jan. §, 1991

(U) Moreover, even in the domestic context, courts have been reluctant to say that the
likelihood that a criminal will resist arrest is grounds to say that he cannot be arrested. E.g.,
Barnes v. Felix, 605 11.S. 73, 87 (2025) (Kavanaugh, J., concurring) (“Encouraging officers to
stand back and allow drivers to take off would . . . create ‘perverse incentives’ for those who are
stopped by the police.” (citing Scoet v. Harris, 550 U.S. 372, 385 (2007)). It would be
particularly troubling to adopt such a rule in the international context given that the same
argument could be made about the leader of any decentralized armed group—a phenomenon that
is occurring with increasing regularity. See generally Sylvain Vite & Isabelle Gallino,
Decentralized Armed Groups: Can They Be Classified as Parties to Non-International Armed
Conflicts, 106 Int’l Rev. Red Cross 931 (2024). The severity of the conduct alleged in the
indictment would support a presidential conclusion that unlike the average drug king pin, it is
necessary to arrest Maduro in South America, and that military support is an operational
necessity for law enforcement to do so safely.

I S cond, in addition to the severe conduct alleged in the indictment, Maduro
and his regime have been asscssed as being involved in numerous other highly dangerous
activities. For example, Hezbollah has reportedly established a base of operations in Venczucla
with direct ties to Maduro in order to exploit its illicit narcotics networks to finance terrorism
around the globe. See Humire, supra. Morcover, the link between Iran and Venezuela is well
established, e.g., id., includin hipments of weapons

_A counterargument is that we have not bee
weapons will imminently be used to attack the United States.

alcom H. Shaw,
International Law 129 & n.1 (6th ed. 2008) (“According to legal theory, each state is sovereign
and equal.”) (collecting sources).

(U) Nevertheless, we do think that the President is entitled to consider the existence of
these weapons in determining whether to send law enforcement to arrest Maduro—and thus
military support to protect such law enforcement personnel. After all, Congress has expressly
concluded that the proliferation of weapons from Iran is of sufficient concern to specifically
outlaw the activity. See 22 U.S.C. § 9423(a)(5). And Hezbollah is among the groups that we
have been targeting throughout the War on Terror. Memorandum for John A. Eisenberg, Legal
Advisor to National Security Council, from Steven A. Engel, Assistant Attorney General, OLC,
Re: January 2020 Airstrikes in Irag Against Qassem Soleimani at 14 (2020) (“Soleimani™).

Indeed, it could be seen as reckless not to do so. After all, based on the facts
provided to us, if the FBI were to attempt to arrest Maduro without assistance from the military,
the mission would undoubtedly fail, In addition to the near certain deaths of the personnel
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involved, such a failed operation would lead Maduro to retaliate
against U.S. Interests in the region

inherently dangerous because they can be misinterpreted, causing small issues to flare up into
major bloodshed.?* This creates the type of regional instability that would justify military
intervention even without the involvement of a law-enforcement motive.

President to Repel the Attack in Korea, 23 Dep't of Stale Bull 173, 174 (1950)). At the very
least, creating such a cache of such dangerous weapons is arguably the archetypical example of
when it would be appropriate to use overwhelming force to disrupt a criminal enterprise. See
Karan R. Singh, Treading the Thin Blue Line: Military Special-Operations Trained Police Swat
Teams and the Constitution. 9 Wm. & Mary Bill Rts. J. 673, 677-78 (2001) (noting that the
“general[]"” justifications for a SWAT team typically including “hand[ling] incidents in which
people with high-destruction weapons have taken hostages and are holed up in a fortified
location.” (citation omitted)).

(U) Third, force may be necessary to protect civilians both in Venezuela and abroad from
Maduro. Although often paired with other interests, “Presidents have on many occasions™ used
military force “to prevent or mitigate humanitarian disasters,” including the mass “displacement
of civilians” that can “deepen[] the instability in the region.” Syrian Chemical Weapons, 42 Op.
0.L.C. at 52-53 (collecting authorities). The same phenomenon is seen on a smaller scale in a
law-enforcement context when force has been justified to protect bystanders from the actions of
dangerous felons. Cf. Est. of Parker v. Miss. Dep't of Pub. Safety, 140 F.4th 226, 242 (5th Cir.
2025) (discussing the reasonableness of deadly force in an active-shooter situation); Cruz v. City
of Deming, 138 F.4th 1257. 1267 (10th Cir. 2025) (same).

(U) Public reporting reflects that of a population of 28.8 million, “[o]ver 20 million
Venezuelans live in multidimensional poverty with inadequate access to . . . food and essential
medicines.” Tirana, Hassan, Venezuela: Events of 2024, Human Rights Watch (2024),
https://www.hrw.org/. Over 14 million of those individuals “face severe humanitarian need”
with medicines “unavailable at 28.4 percent of pharmaceutical dispensaries” and 5.1 million
people facing hunger. Further, illegal mining has led to the displacement of indigenous
communities and exacerbated issues involving child labor—including children as young as
seven. U.S. Dep’t of State, I'enezuela 2024 Human Rights Report at 25 (2025) (“State 2024
Report™).

(U) Although these effects are not entirely new, recent developments have underscored
that non-forceful options are unlikely to be effective. The U.N. Special Rapporteur on Food has

% (U) E.g David Preston, When Young George Washington Started a War, Smithsonian Mag, (2019),
https://www.smithsonianmag.com/ (discussing how an cffort to warn French occupiers of a frontier fort led to a 15-
minute firefight sparking the Seven Years War); War of the Stray Dog—The Incident at Petrich 1925, Balkan
Military History, htips://balkanhistory.org/ (last visited Dec. 23, 2025) (discussing the claim that troops massed at
the border between Greece and Bulgaria engaged in a fire fight when a Greek soldier chased his dog across the line

of demarcation).
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identified international economic sanctions and politicization of state food as responsibility for
much of the suffering. Hassan, supra. The international community has already tried to send
money to ameliorate the effects of these sanctions; a single member of the elite is accused of
stealing in excess of $100 million of that relief aid. See Julia Turkewitz, What Happened to
Venezuela's Democracy?, N.Y. Times (July 30, 2024), https://www.nytimes.com/. Even before
the election, the Communications Minister of Maduro’s dictatorial predecessor, Hugo Chavez,
blamed Maduro for the state of affairs. fd.

FThe situation has only deteriorated as Maduro has responded to his electoral
loss with a new wave of repression against dissenting voices. See State 2024 Report at 2 (noting
an NGO had reported 361 extrajudicial killings in the first 8 months of 2024); see also Inter-
American Commission on Human Rights, Venezuela: Serious Human Rights Violation in
Connection with the Election at 8-9 (2025) (reporting a similar phenomenon). Maduro is
accused of arresting thousands of political dissidents and torturing some unknown subset of his
detainees. Id.

sought to protect themselves by fleeing abroad. See, e.g., U.S. Department of State, Venezuela:
Two Prominent Venezuelan Human Rights Activists Wounded in Targeted Attack in Bogota (Oct.
14, 2025). Military force has been deemed justified under similar circumstances—albeit force
that had the blessing of the international community in the form of a Security Council resolution.
E.g., Authority to Use United States Military Forces in Somalia, 16 Op. O.L.C. 6, 10 ( 1992).
But, at minimum, such deliberate and reckless endangerment of the public at large and cruelty to

dissidents and children would justify increased use of force in a law-enforcement context.**

U) Critics of this argument will likely point o widespread public accusations that
is itself violating international humanitarian law by improperly targeting
civilians. E.g., United States “Drug Boat" Strikes Are legal And Need To Be Investigated, UN

Official Says, The Independent (Oct. 31, 2025). Such a criticism reflects a lack of understanding
of bot“, and the law of armed conflict, which permits the death of
individuals deemed members of non-state armed groups based on their conduct, civilians directly
participating in hostilities such as by assisting in war-sustaining activities, or civilians who are
present at legitimate targets provided that the harm is not excessive in relation to the military
advantage gaine

(U) Fourth, as alluded above, precisely because Maduro controls the military ofa
sovereign nation, his criminal conduct presents a greater risk to the public than could any
ordinary criminal by threatening “regional stability” in a “critical region™ in this hemisphere.
Syrian Chemical Weapons, 42 Op. 0.L.C. at 49-50 (quoting Libya, 35 Op. O.L.C. at 36). This
has no direct analogue in a law-enforcement context. But in assessing the dangerousness of this
particular felon, it would be remised for the President not to consider that ever since the U.S.

2 (U) Cf Graham v. Connor, 490 U.S. 386, 396 (1989) (noting that ““whether the suspect poses an
immediate threat to the safety of . . . others™ is among the factors considered in determining whether a use of force is
reasonable); Ybarra v. Chicago, 946 F.3d 975, 979 (7th Cir. 2020); accord UN.G.A. Res. 191 (2005) (establishing

the Responsibility to Protect).
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Navy began shifting resources to the theatre in order to conduct — Maduro

has engaged in a scries of aggressive actions ranging from buzzing American naval vessels to
placing traops on the border with Colombia.“ These actions augment the
months-long efforts to destabilize ils neighbors such as, for example, its neighbor Guyana with
which it has a longstanding and very public boundary dispute.

me have not assessed this threat as sufficient to justify a military attack on
Venezuela itself, as military commanders have i 1rg’ i j

or imminent threat to U.S. forces.

the very type of
attack that has been seen to justify the use of military forces in support of law-enforcement
operations in the past. See supra notes 16—18. And in making the assessment whether to do so
again, the President is entitled to considerable deference. Cf. Libya, 35 Op. O.L.C. at 28-29
(citing, inter alia, Training of British Flying Students in United States, 40 Op. Att’y Gen. 58
(1941)); Syrian Chemical Weapons, 42 Op. O.L.C. at 48,

Fifth, it is indisputable that if Fort Tiuna were in the United States rather than
Venezuela, there would be a sufficient threat of armed resistance to justify the use of
considerable force in order to arrest him. Supra page 9 and note 21. Courts have found the
possibility that a small handful of adults in a barricaded location may be armed to justify
“dynamic entry” using overwhelming force. E.g., Holland, 268 F.3d at 1190-91. Here, we were
told to assume that there were as many as 200 armed guards in a literal fort who have been sent
from and armed by another country purely to ensure Maduro’s safety. This level of expected
armed resistance supports the need for military forces to provide security for law enforcement
personnel carrying out the rendition, accord 10 U.S.C. § 272-74 (acknowledging that in certain
instances military force may be needed to apprehend particularly dangerous fugitives)—a
rendition that for the forgoing reasons, the President can reasonably conclude is in the national

interest.

B.

(U) Assuming the President can and does reasonably assess that the interest in arresting
Maduro justifies the use of military force, such an operation would still only be lawful if he
concludes that the amount of force would be proportional to its Jaw-enforcement mission and not
rise to the level of war based on a “fact specific assessment of the [operation’s] anticipated
nature, scope, and duration.” Soleimani at 11. For example, President Roosevelt could not have
unilaterally ordered D-Day on the grounds that it was an operation intended to bring German
Fuhrer Hitler to justice even if he had been indicted for his role in atrocities against civilians.
Relevant considerations include whether U.S. ground forces will be involved, whether they must
be introduced into hostilities, and whether they are likely to “suffer or inflict substantial
casualties.” Id. at 17-18 (cleancd up). Based on the figures most recently quoted to us, he likely
could conclude that the operation falls short of war in the constitutional sense.

(U) To start, the proposed operation involves the type of forces most likely to require

congressional approval; boots on the ground. Although not dispositive, we have consistently
treated the need to involve American ground forces as fundamentally different in kind than
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airstrikes, whether by manned aircraft or drones, due to the risk of immediate of casualties; the
risk of escalation; and the difficultics of immediate extraction once American soldiers are under
fire within hostile territory, e.g., Libya, 35 O.L.C. at 38; Soleimani at 17-18; Targeted Airstrikes
Against the Islamic State of Irag and the Levant, 38 Op. O.L.C. 82, 118-19 (2014). Moreover,
we have been advised that the War Department anticipates the proposed operation would be
preceded by a preparatory bumbardment* This is itself a type of operation
that we consider important in whether an action amounts to a war. Libya, 35 Op. O.L.C. at 38.

(U) The current projected figures are within the range of activities that we have found to
be within the President’s unilateral constitutional authority. They are approximately twice the
size of the largest force package cited to us in support of law enforcement. Supra page 8. But
they are considerably smaller than the 20,000 troops we approved to assist in the removal of the
Haitian dictator in the early 1990s under roughly analogous circumstances. Deployment of
United States Armed Forces into Haiti, 18 Op. O.L.C. 173, 179 n.10 (1994) (“Haiti ). And the
preparatory bombardment contemplated falls well-short of the airstrikes we approved in Libya,
35 Op. O.L.C. at 35-38, and Authorization for Continuing Hostilities in Kosovo, 24 Op. O.L.C.
327, 339 (2000) (“Kosovo™).

gThe best counterargument to that position is that unlike in Haiti, -s
not likely to ™

eter armed resistance by the [Venezuelan] military and thus to hold both the
United States and [Venezuelan] casualties to a minimum.” Haiti /, 18 Op. O.L.C. at 179 n.10.
True, the intelligence community has suggested that—notwithstanding his public posturing—
Maduro may not currently have the capacity to engage in the kind of “significant armed
resistance” that is likely to lead to war in a constitutional sense. Syria Chemical Weapons, 42

hich ordinarily would raise questions about whether the Venezuelan
army is also less than entirely loyal.?® But throughout our discussions, there has never been a
suggestion that forces within Fort Tiuna will do anything other than go down fighting.

(U) It is unlikely that cven the full loss of the strike force would amount to the type of
sustained casualties that would amount to a constitutional war. We have never attempted to
define what would suffice to “suffer or inflict substantial casualties™ under our test. Haiti /, 18
Op. O.L.C. at 179 n,10. By way of comparison, the United States suffered 40,934 casualties
during the Vietnam War, Vietnam War U.S. Military Fatal Casualty Sratistics, Nat'l Archives
(Apr. 29, 2008), https://www.archives.gov/, and 4,432 in Operation Iraqi Freedom, Casuaity
Status, U.S. Dep’t of Defense, https://www.war.gov/ (providing data as of Jan. 30, 2025). By
contrast, approximatelyjlllJ.S. service members die a year from accidents. Cf. Defense
Casualty Analysis System, US Active Duty Deaths by Year & Manner (as of Aug. 2023),

% (U) Joseph Friexes, ‘Cofectivos’: Maduro’s Paramilitary Groups Sowing Terror in Venezuela, Colombia
One (Sept. 8, 2025), https://colombiaone.com/. But see Alicia Civita, Inside Venezuela's Military: Leaders,
Composition, and What's Behind the Support for the Maduro Regime, Latin Times (Aug. 1, 2024),
https://www latintimes.com/ (quoting Defense Minister Vladimir Padrino L.épez as reaffirming “absolute loyalty and

unconditional support” for Maduro).
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FAS a result, the most difficult part of the analysis is likely whether the action is
going to fead to war. ([ 1 2skcd whether policymakers will find it
intolerable to allow such losses to go unanswered. While we cannot speculate as to any
presidential decision in response to the significant loss of U.S. servicemembers, we were assured
that there is no contingency plan to engage in any substantial and sustained operation that would
amount to a constitutional war. We were further assured that there is no contingency plan that
would involve using U.S. forces occupying Venezuela should the removal of Maduro result in

civil unrest in that country. Based on that assessment of U.S. intentions, we do not currently plan
any action that would amount to a constitutional war.

Of course, the enemy gets a vote.
he likely result of Maduro's
departure (whether voluntary or otherwise) would be mass confusion. There are a number of
contenders both within his inner circle and in the legitimately elected government who might
succeed him, and no clear frontrunner. Leaving aside other policy considerations, which are
outside the scope of OLC’s remit, such confusion would limit Venezuela’s ability to respond in a
way amounting to a constitutional war. Based on the briefings we received, the largest risk
would be if Maduro or his successor were to attack U.S. interests in the Caribbean. Both the
War Department and the intelligence community have assessed this to be a legitimate risk, but
one that the War Department can (and has) defended against through deployment of appropriate
forces.

_As for Maduro’s allies, to date. they have provided only limited support, but
that might change
It is entirely possible under the

right circumstances that a major foreign power might lend additional support,*® in order to
protect significant investments either they or their nationals have made in the region.”’

%6 (U) E.g., Demian Bio, Russia Appears to Warn U.S. Over Pressure Against Venezuela: ‘We Stand Ready
to Respond Appropriately,” Latin Times (Oct. 31, 2025), https://www.latintimes,com/.

*1(U) E.g., RPT-Private Chinese Firm Producing Oil in Venezuela Under Rare 20-Year Pact, Source Says,
World Energy News (Aug. 24, 2025), hitps://www.worldenergynews.com/; Fenezuela and China Sign Agreement
Jor Reciprocal Promotion of Investments, Fundacion Andrés Bellow (May 24, 2024),
https://fundacionandresbello.org/.

15



: (U) Critics are likely to point out that we have repeatedly concluded that the President
could order a surgical strike on an adversary because he was not attempting to cffectuate regime
change, which is an inevitable consequence of a successful operation here. E.g., Soleimani at 19:
Syrian Chemical Weapons, 42 Op. O.L.C. at 61. True, but irrelevant. It is a logical fallacy to
state that because the presence of a fact lends support to a conclusion, the absence of that fact
renders the conclusion untenable. Indecd, if it were otherwise, we would have reached the
opposite conclusion in Haiti I. See 18 Op. O.L.C. at 179 n.10. Having an open-ended goal
suggests that a conflict will be prolonged—and thus more likely to constitute “war.” Libya. 35
Op. O.L.C. at 33. But ultimately the question will turn on the likelihood of substantial and
sustained hostilities resulting from the proposed operation. As described to us on December 22,
2025, ABSOLUTE RESOLVE does not cross the line drawn by this office over generations of
OLC attorneys for what constitutes a constitutional war.

€.

HThat being said, the fact that the President can lawfully authorize the operation
does not by itsell render any and all use of force in its completion lawful. As we have described
at length elsewhere, to be entitled to the public-authority exception, personnel involved must

implement his lawful order in a reasonable way. [
What that means is a context-specific inquiry.
In this context, this means (among other things) that the operation must

be conducted in a manner designed 1o capture rather than kill Maduro, but it is still an armed
conflict subject to the rules of such a conflict. Supra Part IL.

(U) Put another way, not all armed conflicts are the same; the applicability of the law of
armed conflict to the proposed operation does not mean that U.S. forces may use force to the
maximum exient permissible if we were at war with Venezuela. Instead, the operation must
comply with, among other principles, the principle of proportionality in both the jus ad bellum
and jus in bello contexts. CJ. Authority Under International Law to Take Action if the Soviet
Union Establishes Missile Bases in Cuba, 1 Supp. Op. O.L.C. 251, 253 (1962); Handbook of the
International Law of Military Operations 442 (2d ed. 2016). For the reasons discussed above,
we think that the operation as described to us on December 22, 2025, meets that standard.

Iv.

ether the President has the authority to order the proposed operation will
not affect the United States’ ability to prosecute Maduro. It could, in theory, lead to significant
potential implications for U.S. personnel who are involved.

A.

(U) Although still the subject of some amount of public debate,?® all three branches have
accepted the practice of “extrajudicial transfer of a person from one [country] to another.” Arar,
585 F.3d at 564 n.1. We are not aware of any such precedent that addresses the situation where

18 (U) Leila Nadya Sadat, Ghost Prisoners and Black Sites: Extraordinary Rendition Under International
Law, 47 Case W. Res. J. Int’l L. 309 (2006).
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such an extrajudicial transfer occurred in the context of a military action that the President lacked
authority to order, but we think the better view is that the reasoning would permit Maduro’s
prosecution even without the consent of the legitimate Venezuelan government.

(U) We have concluded on at least two prior occasions that executive branch officials do
not exceed the scope of their statutory authority by arresting fugitives located abroad—even
where doing so violates international law. Specifically, we have concluded on more than one
occasion that “an arrest in violation of customary international law [does] not violate the Fourth
Amendment,” FBI Opinion, 13 Op. O.L.C. at 181, so long as “officers with authority under
United States law arrest with probable cause,” id. at 183 (citing United States v. Reed, 639 F.2d
896, 902 & n.2 (2d Cir. 1981)). And our view since 1989 has been that customary international
law does not prevent the FBI “with appropriate direction” from *“us[ing] its broad statutory
authority to investigate and arrest individuals [residing in a foreign state] for violations of United
States law.” /d. at 163. Speaking specifically in the context of drug trafficking, we reasoned that
the President has “inherent constitutional power to authorize law enforcement activities,” id. at
176 (citing Jn re Neagle, 135 U.S. 1 (1890)), and to manage the nation’s foreign affairs, id, at
177. This power, we concluded, could allow for the extraterritorial arrest of fugitives even if the
statutes otherwise authorizing law enforcement action are “construed as authorizing enforcement
only within the limits imposed by international law.™ Id. at 178.

(U) One counterargument that we have scen in other contexts is that since the FBI
Opinion, the Supreme Court has issued a number of opinions requiring Congress to speak clearly
if it wishes to apply statutes extraterritorially. See RJR Nabisco, Inc. v. European Cmiy., 579
U.S. 325 (2016); Kiobel v. Royal Dutch Petrol., 569 U.S. 108 (2013). But these are hardly the
first time the Court has applied a clear-statement rule to the extraterritorial application of
statutes. E.g., Smith v. Unired States, 507 U.S. 197, 204 n.5 (1993); EEOC v. Arabian Am. Oil
Co., 499 U.S. 244, 248 (1991); Benz v. Compania Naviera Hidalgo, S.A4., 353 U.S. 138, 147
(1957). We see nothing in these opinions that meaningfully changes our analysis. They
expressly acknowledge that “the presumption against extratcrritoriality is “typically appl[ied]’ to
statutes ‘regulating conduct.'™ RJR Nabisco, 579 U.S. at 336 (quoting Kiobel, 569 U.S, at 116).
These cascs expanded the presumption to “constrain courts considering causes of action that may
be brought” regarding such conduct. id., but they did so precisely to avoid the “international
discord that can result™ if an alternative rule was applied, id. at 335. As a result, these cases do
nothing to displace our reasoning, which hinged on the inherent role of the President in enforcing
law and as the “sole organ of the federal government in the field of international relations.”
Zivotofsky ex rel. Zivotofsky v. Kerry, 576 1).S. 1, 20 (2015) (quotation marks and citation
omitted).

(U) We think it particularly unlikely that these recent cases have sub-rosa prohibited a
practice that “administrations past and present have reserved the right to employ.” Arar, 585
F.3d at 564 n.1, given that the Supreme Court has similarly held that a federal court does not
exceed its statutory authority by hearing a case against a fugitive detained abroad. The Court
first recognized that extrajudicial rendition did not prevent a subsequent prosccution in Ker v.
HNlinois, 199 U.S, 436 (1886). In that instance, President Chester Arthur issued a warrant for the
extradition of Frederick Ker, a fugitive evading trial for larceny in Peru. /d at 438, Rather than
comply with an extant extradition treaty, a private messenger forcibly abducted Ker and put him
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on a boat bound for the United States. fd. His subsequent conviction was upheld on appeal
because his rendition—or what the Court called “forcible abduction”™—was deemed to be “no
sufficient reason why [Ker] should not answer when brought within the jurisdiction of the court.”
Id. a1 444,

(U) In doing so, the Court adopted as a matter of U.S. law an old common law maxim:
male captus bene detentus. Roughly translated, this means that “‘a person improperly seized
may nevertheless be properly detained (and brought to trial},” and this principle is also “applied
by the courts of a number of [other] states, including Canada. France, Germany, England and
Israel.” Halberstam, supra at 737-38 (quoting Louis Henkin, International Law: Politics, Values
and Functions, 216 Recueil des Cours 9, 305 (1989)). The Court has reaffirmed that decision
multiple times in the intervening century in what has come to be known as the Ker-Frisbie
doctrine. £.g.. Alvarez-Machain, 504 U.S. at 662; Frishie v. Collins, 342 U.S. 519, 520 n.3
(1952) (collecting cases).

(U) Although the exact common-law scope of this principle is somewhat murky, we think
its modern form is best understood as a gloss on the statutes creating federal court jurisdiction.
Qutside the scope of the Supreme Court’s original jurisdiction, see U.S. Const. art. III, § 2,
Congress decides the scope of the federal courts’ power to hear cases, see Parchak v. Zinke, 583
U.S. 244, 253 (2018) (collecting cases). In the criminal context, Congress has provided that
“[t]he district courts of the United States shall have original jurisdiction . . . of all offenses
against the laws of the United States.” 18 U.S.C. § 3231. Ker-Frisbie effectively recognized
that because Congress did not carve out an exception for individuals who “had been brought
within court’s jurisdiction by reason of a ‘forcible abduction,”” the Court held that “the power of
a court to try a person for crime is not impaired by [that] fact.” Frisbie, 342 U.S. at 522.
Alvarez-Machain recognized that Congress can change that rule by treaty, but that whether it did
so involves a question of statutory interpretation. 504 U.S. at 663 (citing Air France v. Saks, 470
U.S. 392, 397 (1985)); Valentine v. U.S. ex rel. Neidecker, 299 U.S. 5, 11 (1936)).

(U) Our view is that the Supreme Court has already foreclosed what we perceive to be the
primary counterargument—namely, that Ker-Frishie cannot apply if the proposed operation were
to exceed the President’s constitutional authority to order the use of force. In Unired States v.
Toscanino, the Second Circuit found an exception to Ker-Frisbie for when the extraordinary
rendition was conducted in an “outrageous” manner that the court deemed to independently
violate the Due Process Clause. United States v. Toscanino, 500 F.2d 267, 275 (2d Cir. 1974).
Without mentioning Toscanino by name, Alvarez-Machain expressly acknowledged that
“Respondent and his amici may be correct that respondents abduction was ‘shocking,™ but
rejected the notion that it deprived the court of jurisdiction it would otherwise have., 504 U.S. at
669.2% Because the abduction did not violate a treaty, the Court explained, “[w]hether
respondent should be returned to Mexico . . . is a matter for the Executive branch”; it “does
prohibit his trial in a court in the United States for violations of the criminal laws of the United
States.” Id. at 670.

2% (U) Notwithstanding the Court’s choice not to expressly discuss Toscanino, the jurisdiction in which
Maduro would be prosecuted recognizes “Toscanino no longer is good law.” United States v. al Liby, 23 F. Supp. 3d
194, 198-99 (S.D.N.Y. 2014).
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(U) The same general principle would apply to allegations that Maduro’s abduction was
conducted in a manner that exceeds the scope of the President’s power under Article II. The
scope of a federal court’s statutory jurisdiction must be read in light of both the structural
limitations of Article Il power and individual rights. £.g., Walden v. Fiore, 571 U.S. 277, 283
(2014); Flast v. Cohen, 392 U.S. 83, 92-93 (1968). But the same rules of statutory interpretation
apply. Cf Trump v. CASA, Inc., 606 U.S. 831, 844 (2025). As already noted, an abduction is a
use of force under international law regardless of how much force is actually required. Supra
Part II. There is either a treaty that prohibits that use of force or there isn’t. Because here there
is not, supra note 14, the use of excessive force does not take any prosecution of Maduro outside
Ker-Frisbie. Alvarez-Machain, 504 U.S. at 669.

(U) Finally, Congress has declined to amend relevant statutes to deny the Executive the
ability to engage in rendition. Several pieces of legislation have been proposed to prohibit
extraordinary rendition even absent a specific treaty. > Those bills have all failed. leading one
scholar to bemoan * that the U.S. government and its officials face few legal restrictions on
rendition operations.” Daniel L. Pines, Rendition Operations: Does U.S. Law Pose Any
Restrictions, 42 Loy. U. Chi. L.J. 523, 537, 582 (2011). Itis always dangerous to infer approval
of an existing practice from legislation that does not pass, but Congress’s continued
appropriation of funds to the agencies known to engage in the practice should be taken as (at
minimum) acquiescence. See Kosovo, 24 Op. O.L.C. at 339.

B.

”That Maduro may still be prosecuted upon rendition to the United States docs
nof mean that there could be no consequences should the President order an operation that falls

outside the scope of his constituti e explained, U.S. personnel cannot
be prosecuted for participation mmue in large part to the implied public-
authority exception that both we in generally applicable laws.
mAlthough we need not reach a firm conclusion now given that we

ave found the operation as cxplained to us to fall within constitutional bounds, we caution that
such reasoning may not apply to operations that are ordered despite knowledge that the President
lacked constitutional authority to order them.

That is, a police officer who engages in illegal activities as part
of his law enforcement activities cannot be prosecuted under an implied understanding of
legislative intent—unless he goes “beyond the scope of [his] duties.” Hampton v. United States.
425 U.S. 484, 490 (1976); see also Neagle, 135 U.S. at 75 (noting that a federal officer is

0 (U) E.g., National Security and Justice Act, S. 1876, 110th Cong. 1st Sess. (2007); Torture Outsource
Prevention Act. H.R. 952, 1091h Cong., Ist Sess. (2005); S. 72, 103d Cong. Ist Sess. (1993); H.R. 3346, 103d Cong.
Ist Sess. (1993); International Kidnapping and Extradition Treaty Act of 1992, H.R. 5565, 102d Cong., 2d Sess.

(1992).
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“innocent of any crime™ if his activity was “authorized . . . by the law of the United States . .
and if, in doing that act, he did no more than what was necessary and proper for him to do™).

(U) If the President does not have the authority for the actions, he cannot cloak his
subordinates with the authority to engage in them. That authority can come from a statute or
from the Constitution itself. E.g., Al-Bihani v. Obama, 619 F.3d 1, 2342 (D.C. Cir. 2010)
(Kavanaugh, J., concurring in the denial of rehearing en banc} (discussing the different sources
of law that impact the President’s war-making powers). But ultimately, a principal cannot
authorize an agent to exercise a power he does not himself possess. Cf. Bowsher v. Synar, 478
U.S. 714, 726 (1986) (*“The structure of the Constitution does not permit Congress to execute the
laws; it follows that Congress cannot grant to an officer under its control what it does not
possess.”). Because the War Department assesses that it may inflict casualties in the effort to get
to Maduro, in theory, this could subject U.S. personnel to prosecution for actions exceeding the
President’s lawful order.

(U) To be clear, this does nof mean that an individual involved in the operation could be
prosecuted merely because military personnel faced stiffer resistance than expccted%
itself based on reasonable, prospective assessments about what is /ikely to happen
The law recognizes across a number of contexts that time may disprove the
wisdom of predictions without rendering them false or unreasonable at the time they were made.

Cf Lafler v. Cooper, 566 U.S. 156, 174 (2012) (constitutional sufficicncy of counsel); n re
Oracle Corp. Sec. Litig., 627 F.3d 376, 390 (9th Cir. 2010) (securities regulation). But the law
does not permit the President to order troops into Venezuela without congressional authorization
if he knows it will result in a war. As of December 22, 2025, we have not received facts
indicating it will, but our lcgal advice is premised on such predictions.

(U) One counterargument to this view is that questions of war and peace are “matters of
political judgment for which judges have neither technical competence nor official
responsibility.” Ludecke v. Watkins, 335 U.S. 160, 170 (1948). In such matters, including
whether “an exigency requiring military aid . . . has arisen,” the President’s “decision to that
effect is conclusive.” Sterling v. Constantin, 287 U.S. 378, 399 (1932). We agree in principle.
Cf Al-Bihani, 619 F,3d at 40 (“The President’s execution of foreign affairs statutes often
requircs judgment of policy and principle, and the foreign policy expertise of the executive
places it—not courts—in the best position 1o make those judgments.” (cleaned up)). However.
such arguments have been met with considerable skepticism in recent months. W.M.M. v.
Trump, 154 F4th 207 (5th Cir. 2025), vacated for rehearing en banc, 154 F.4th 319 (5th Cir.
2025) (pending). More fundamentally, such issues sound in justiciability of a question before a
court—rot the legality of the underlying action. See Deflums v. Bush, 752 F. Supp. 1141, 1144
(D.D.C. 1990) (finding a dispute by 54 members of Congress regarding the President’s authority
to attack Iraq without congressional authorization to be unripe); Baker v. Carr, 369 U.S, 186,
217 (1962). Thus, they offer cold comfort for any charge that might be brought outside a federal
court.




C.

(U) Finally, the existence of presidential authority under domestic law to order the
operation does not preclude all of these consequences.®' Perhaps the most troubling possible
consequence for U.S. personnel is whether they could be extradited to Venezuela. Our Office
has previously suggested that they could. 1980 Opinion at 556. Upon a closer examination, we
do not agree.

(U) By statute, the United States cannot extradite an individual within its territory except
by treaty. 18 U.S.C. § 3181, ez seq.. see also, e.g., Valentine v. United States ex rel. Neidecker,
299 U.S. 5 (1936). Such a treaty is read like a statute, including by reference to background
principles of law. See, e.g., Alvarez-Machain, 504 U.S. at 663. Importantly, “[ulnder United
States law, a treaty that provides that the parties are not obligated to extradite their own nationals
does not provide authority for the United States to extradite its nationals.” Restatement (Third)
of the Foreign Relations Law of the United Sates § 475 cmt. £ (1989). The U.S.-Venezuela
extradition treaty is such a treaty. U.S.-Ven. Treaty art. VIIIL.

(U) Moreover, for officials who could be charged only with secondary liability, the
Treaty imposes a dual criminality requirement. Jd. at art. II(21) (requiring “such participation be

punishable by imprisonment by the laws of both Contracting Parties”). By definition, acts that
are covercd by the public-authorii exceition are nof iunishable bi imirisonment. -

(U) For U.S. personnel directly involved in ABSOLUTE RESOLVE in Venezuela
(whether military or the law-enforcement officers they are present to support), the primary
protection will come from the fact that the Treaty does not requirc extradition of U.S. citizens.
U.S.-Ven. Treaty art. VIII. As a practical matter, their extradition is also unlikely because the
Secretary of State always has discretion to refuse to extradite. Cf 18 U.S.C. § 3184; FBI
Opinion, 13 Op. O.L.C. at 183 & n.37. We consider it unlikely that any future administration
would agree to extradite operators when decisionmakers could not be extradited.

! (U) It is an open question whether the public-authority exception prevents domestic civil liability.
Alvarez-Machain, 542 U.S. at 700, 736-38. Our longstanding view, which we reiterate today, is that it does. FBI
Opinion, 13 Op. O.L.C. at 164 n.1.
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V.

(U) For these reasons, there are ways in which U.S. government personnel ean, consistent
with domestic law, forcibly bring Maduro to the United States. As currently posed, the operation
is lawful as it does not rise 10 the level of & war in the constitutional sense. Even if someone
were later 10 argue that the operation violated international law, such an argument does not

vitiate the President’s authority to order it under longstanding precedent. Should the facts
change, however, our conclusions may also require revision.

(U) Please let us know if we can provide further assistance.

Sincerely,
O . ;

T. Elliot Gaiser
Assistant Attomey General



