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Is a Presidential Adviser required to appear and fo

testify before a Congressional Committee?

Precedegt indicates that the Président may direé%\a
closg Presidential Adviser not to appear before a Cong%essionai
Committee. ?his s is.particulgrly the'c#se-whéée thQ.Co@_
mittee seeks to investigﬁte officiai activitigs perfo%ﬁed,ﬁy
the AdviFe? wi#%_dn'beﬁalf.of the President, VPresidéq;ial'r
VAdvi;ers HNH are usﬁaily bermitted to appear béfbre Céﬁmiﬁtggs

in connection with matters related to their private conduct, -

A. Instances in which White House staff members declined to

" appear before congressional committees,

1, During the Truman Administration, a submommittee of

the House Committee on Education and Labor investigating
the maﬁﬁer in which the Taft-Hartley Act was administered
during a strike against'Governmént'Sefvices, Inc., caused’

-~

"subpoenas to belsexved‘oﬁ Presidential Assistant -John R.

Steelman. dirécting him to appear before the subcommittee on

:tWO'sepgraté oécésibns,z H.'Rept.”1595,'80th ang:; ZaﬂSeés.}_ g
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respeet. to the strike, _Id., at p. 12. M-, Steelman did not
comply with the subpoenas but returned both of them w?th a
létter sthtiﬁg inter alia tha; "the President directgé me, in

view of my duties as his assistant, not to appear before your

subcommitted.”" 1Id., at p. 3. See also Investigation of the GSI

Strike, Hearihgs‘beforé a Special Subcommittee of the Committee

on Educa&ibn and Labor, House of Repreéentatives, BOEﬁ.éoﬁg.;_
2d Sess., pp. 34?"353.

2. Duriﬁg the ;nﬁestigation of tha DixoﬁhYates,éonwx
tract, which occurred iﬁ the Eisenhower Administratioa, a .
subcommittée of &he Senafe Judiciary Committee Fwicgiinviﬁed
Presidential Assistant Sherqan Adams to testify‘with:%es?ect
t& his'requggtjto ?he Secﬁrities and.Ex§Lange Commission thgt
it postpone a heéring relating to the finénqing of the éontfagt.
‘ﬁr. Aﬂams declinéd ﬁo QOmply with.thaéé iﬁvitatioﬂs P;c;q§@\

..of "his official and confidential relationship with the

‘Pregident.” Power Policy, Dixon-Yates Contract, Hearings
before the Subcommittee on Antitrust and Monopqu-of'the-‘S

Zommittee on the'ﬁddiciary, United States Senate, 84th Cong.,




'Igt Sess., pp. 676, 779, He did, however, as shown iéﬁEi;
appear éﬁd testify ;ubsquently with respect to anothgr sﬁbw
ject matter;

3. During the Johnson Administration the Sénate:témj
'mittee on the Judici;ry invitgd Mr. DéV%er Pierébn; Asédciage
Special Coun;el Fo'the President, to testify with resﬁéct.to
the qugstion.whethe? Mr, Jpstice Fortas-had.tékenpg?g'in the
dréfting of legislation guthorizing SecretASeryice pf6£ec§ioé -

}for Presiqénﬁial'éandidates. Mr. Pieréon decliﬁéd th§ inﬁita: -

- tion on the groﬁndfﬁhat it has been Firmly eséablisheéfftﬁat
members of the President's immediate staff Séall néﬁ éppéar
before a Congfessional committee to tesﬁifj-ﬁ;th reéééé? t§

the pérformance of their duties on behalf of the Presideat."

" Nominations of Abe Fortas and Homer Thormberry, Hearings
'before.:he Committee on the Judiciary, United States Seﬁate,-90th

Cong. ; “2d Sess.), pp. 1347, 1348. -
%57"The#e;béveMbeen~éeveral iﬁstaﬁces whe: members’ of the
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immediatée White House staff appeared and test ified before
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cong;gs§i§g§}wggmmitféé&. With a single exception thef
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testimony related to the witness' private conduct.
1. In 1944, in the course of an investigation info'thg
administration of the Rural Electrification Administration

during the administration of President Franklin Roosevelt,

Jonathan W. Daniels, Administrative Assistant to the President,

appeared befpre a subcommittee of the Senate Committeé on

Agriculture and Forestry im compliance with a subpoené:

served on him. Administration of the Rural Electrification -

Administration Act, Hearing before a Subcommittee of the -

Comnmittee on Agriculture and Forestry, United States Senate,
78th Cong., lst Sess., pp. 611, 65@,7691. He refused, how-

ever, to answer most of the questions addressed to him on

the ground of his confidential relatiopéhip to the President.-

Id., pp. 612-629. When the subcommittee indicated that it
might initiate coutempt proceedings against Mr. Daniéls

(id., p. 694), President Roosevelt akuh authorized him:td~

testify'(ig., p;'740),-and Mr. Daniels did so. ';g,,'pbm 695-

739,
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Donald S. Pawson testified in 1951 before the Subcomﬁittee
of the Senatg Committeg on Banking and Currency, witﬁﬁthe
specific approval of President Truman, to answer cha?gég

that he had accepted gratuities from persons who sdught favors

from government agencies. Study of the Reconstruction Finance
Corgqution,rﬂea%ings before a Subcommittee 0£,the S;n;te:
Commifttee on Bapking and Currency, Uﬁited Statgs Senéﬁe, 82d-Congﬂ,
Ist Sess., pp. 1?09,,i795, 1810. Accordiqglto ngwspager"

reports Presidghtrfrgman believed that thé subcommiﬁteé's_

reQue§t thaﬁ Mr. Dawéon testify constitutéd a viblatiSnASf

- the Qrinciple_of‘theuseparatipn‘of powers. -Nevérphg%éss, he -

" Mpeluctantly" authorized Mr, Dawson to testify in order {o

‘ givg him an opportuﬁi?y to clear his.naﬁé. New York'iimes,

May 5, 1951, p:.l i5; Ma'y 11, 19.51; pp. 1? 2'9; I\;a.y 12, 11951_,
oo 1, 12. o e
. 3;  Presidégtiai As§istaﬁt Shérmgh‘Adams testifiéd:iﬁ
. 1958 with fespécé to'his pérsonal‘felati§hs to Berndﬁé"

'-Goldfine and the favors he had received-ﬁrpm him. Investiga- -

tion of Regpulatory Commissions and Agencies, Hearings before




Commerce, ﬂouse'of Representatives, 85th‘Cong., 24 Sess. ,
pp. 3711-3740.

It thus appears ﬁhgt at least since the Truman A%WiﬂiS"
trétion Presidential Assistants have aépeargd bgfore:gongreSH .
glonal committees iny'where the inquir& related to_gheir own.

private affairs or where they had received Presidential

permission. In the Dawson case both conditions. were met.

Similar iacidents occurred during the ﬁixon_Admigisfr;;'
tion in coﬁnection‘with attempts of Congressicnal Co%mittees
to obFain the testimony of Dr. Kissinger and Mr. Flaﬁigﬁn.
In view of the shortﬁess of the time we.have,not'been aﬁ?a.

to document those instances.

IT. s

Ts-Executive privilege waived 1f witness testifies

.torpa¥t of'ocgurfence?

An éffirmatiﬁe answer to this q&estiﬁn ﬁogldlbg-ingoq~
sistent with Fhe_ﬁaturg §f Execg&ivarprivilege. ‘Thét‘b?ivilége N
‘is bgsed:op the notiun tha; the President haslth?'fegéonsi—A

bility to withhold Information thg‘disciosura‘of[whiﬁh Wdﬁidl

‘be inconsistent with the public interest. This purpose would




he jeopardized-if harmful information had.to be disclgsed
merely because the President permitted the release of:felated
iéformétioﬁ which could be revealed safely. A waiver:theory
Qould have the effect of requiring the concealment 0f EQch
informatign whiéh wcyld be relgased,.mefély Eecauée'i# was "
connected with\segs}tive information.
A ﬁer?ingntrincidéﬁt'arose during the Army—MtCérﬁhy:hear_

ings. During thét investiggtién Secretary of tha.Arm} Adams
had t.e.stifi_.éd that a cabinet level meeting had been helé_'ig

the office of the Attoﬁney General. Special Senate Investiga-

tion,'étcf, Hearing before the Special Subcommittee on Inves-

tigations of the Committee on Governwent Operations, United
Sctates Senate, 83d'Cong.; 2d Sess., 1059,' Secretary Adams
discussed some of the matters discussed at that meeting. How-

ever, Whén,Senétqi Symington asked for further particulars

.

(Lg.,'pp,:1169~?05, President Eisenhower claimed Executive
priﬁileée:,‘gg,,-b.‘1249.- Chaifman‘Mundt‘upheld,the.glaim

(id., p- 1256), in spite of the objections by Senator Syming-

) ton and Senatof jackéon that the privilege had been losﬁ.gs S
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the result of the partial disclosure of the discussion ét'
that confereace. Id., pp. 1169-1170, 1257, 1259,
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Can the Counsel to the President claim an Attorﬁeyr

Client privilepe?

o
. C - - . -
gééd“+k 1t 1s our recollection that Mr. Justice Rehnquist claimed
Ly ;.' . - .

St that privilege during his confirmation hearing. In the short
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incident in the nearly 500 pages of Committee hearings.

e ) ) ) . -
b On the other hand it is well-established that any advice

Fo the Presidgntrpot'merely legal adviceiis pri?ilegea. ?hus,
dﬁring the investigation into the circumstapces sufrounQing A
the_dismiésal of Genéra} MagArthur held by the Senat;:Com;“
‘mitteég on Armed Serviées and Forelgn Rélations in 1951, 
ngergl Bradley refused .to testify about a éonversaF£0n_with

=S

.fPreSident Truman in which he had acted as.thé P;esident's

. confidential adviser. The late Sena;of,Russell, the:Cbmmittee

Chairman, recognized that claim of privilege. When that

ruliné was challenged, the Committee upheld‘it b&fa'vofe of -

Q -

time at our disposal it has not been possible to locate that:




"eighteen to eight. Military Situation in the Far East', Hear~
ings before the Committee on Armed Services and the Committe_é
on Foreign Relations, United States Senate, 82d Cong., Ist

Sess., pp. 763, 832-872.




