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MOMORANDUM TO ALL HADS OF OFFICSS, DIVISIONS,
BURZAUS AMD BOARDS OF THZ DEPARTMZNT OF JUSTICE
Re: ixecutive Privilege
The purpose of this wmemorandum is to outline in a

zeneral way the doctrine of Executive privilsege as it
relates to requests from Congressionsl committess for

~ Executive branch information aad documents.

1. Legel Beckground

Simply stated, Executive priﬂ_l-sa 1s the term applied
to the invocation by the Executive branch of a legsel right,
darived from the need for confidentiaiity of its internal

- commnicaticas and the constitutionsl doctrine of sepavation

of powers, to withheld official documents or information
from compulsory process ¢of the Legislative branch., The
privileze has & loag history, haviag besn first asserted
by President Washiangton sgeinst & Congressional request
and theresfter by sluost every Administration. It aroused

- relatively little controversy in our sarly history, but

since about 1950 it has beoome & matter of considerable
dispute beaween the sxecutive and Legislative brenches.
Despite its long history, the doctrine until receatly had
recéived no suthoritative judicisl acknowledgment. The
right of the Executive to withhold {nforastien frow the
courts in the process of litigetion had bawmy recojaized
by the Supreme Court, but oaly as a rule of evideace and _
not as a constitutional prerogative. uven in that cemtext,
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the claim was held to be assertable only by "the head of
the department which has coatrol over the nctur, after
actusl personal counsideration by that officer.” United

States v. Reynolds, 343 u.s. 1, 8 (1953).

The first and only Supreme Court decision sffirming
a8 constitutional basis of Executive pr:l.vuc?e iavolved
the controversy over the Special Prosecutor's right to
access to the Nixon tapss. The Court's unanimous decision
in United States v. Nixom, 418 U.S. 683 (1974), held that
President Nixonm could not invoke Bxecutive privilege to
thwart the produntion of the tspes pursuant to ths Water-
gate grand jury's subpoena. The opinion established, how-
ever, in the clearest terms, tbat the privilege is of
constitutional statute. The Cour: rested its ruling, first,
on the need for the protection of commmications between
ggh government officials and those who assist and advise

em:

Huoan experience teaches that those who expect
public dissemination of thelr remsrks may well
temper cendor with a concern for appsarances

and for their own interasts te the detriment

of the decisicnneking procass. Whataver the
nature of the privilege of confidentialicy

of Prasidentiel comaunications in the exercise
of Art. 1I powers, the privilege can be seid

to derive from the supremacy of each branch
within its own sssigned srea of constitutional
duties. Certain powers sud privileges flow from
the nsture of enumerated powers; the protection
of the confidentielity of Presidentiel comumi-
‘caticns has similar constitutional underpianings.
418 U.S8., at 705+6.
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The courc also. lclmmvhdgtd that the privilege st-nﬂ trm
t:lu primi.ple of separation of powers:

The privilege is fundameatal to the operation
of governaent and inextricably rooted in the
separation of powers under the constituttm.

_ 418 U.5. at 793- :

The 4issue before the Court mMcmmmly .
the availability of the privilege, and the courts’ role in
- svalustiag the assertion of such privilege, in the coatext
of a criminal prosecution. It is conceiveble, if the mattexr
could be llt:tgct-d, that the Court would hold that any _
demand from the Congress is sufficient, as were the cir-
cunstances in Rixon, to overcome the privilege. However,
the explicit language of the opinicn, as well as the Court's
rationale supporting its view of the privu-;c as one of
contitutional dimension, would indfcate that in at lesst
some circumstances the privilege is available nsntnnt the
Congress as well as in the courts. _
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: Informstion or taestimony is most oftea elicited from

the Exacutive branch by the Congress by way of comaittes
requests. In most csses the Exccutive supplies the requested
information voluntarily and without sny sort of formsl legise
lative compulaion. Since no compulsory processaes are under-
taken in this coatext, no occasion axists for the assertion
of EBxecutive privileze. From a legal standpoint, the privilege
need only be asserted wvhere the Executive would otherwise

be under a legal duty to provide informaticn, and such duty
can only attach upon the issusnce of & subpoena or other
similar cowmpulsory order.

- In keeping with this /dministration’s general policy
of complying to the fullest extent with Congrsssionsl regquests
for information, however, such requests ahould be complied

wvith unless there is reason to believe that ixecutive privilaze
would afford a valid basis for not doing so. Thus, while

the privilege nead not be ssserted in respoass to & Jongrassionsl
requast, the principles underlying the doctrime should provide
guidsnce in considering requeste by Congrass for information,
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In earlier years, the Executive brench practice with
respact to assertion of dxecutive privilege as against
Congressional demands was not well defimed. During the
Congressional investigation iavolving Senator McCarthy, =
President Zisenhower, by letter to the Secretary of Defense,
in effect prohibited sll employeas of the Defense Departe«
ment from testifying concerning conversetions or commmicsa~
tions exbodying advice on official internsl mstters. This
eventually produced such a strong Congressionsl resction
that on  March 7, 1962, Prasident Riénnedy wrote to
Congressman Moss stating thst it would be the policy of his
Administration that "ixecutive privilege cam be invoked
only by the President and will not be used without spscific
Presidentisl approval." Mr. Moss sought end received a
similar commitment from President Johnson.

President Nizon continued the Kemnedy-Johnson policy
of barring the assertion of iixecutive privilege without
specific Presidential spprovel, but formelized it pro-
cedurally by s memorandum dated March 24, 1969. The memo-
taendun begins by stating that the privilege will be invoked
"only in the most compelling civcumstances and after a
rigorous inquiry iato the asctusl need for its exercise.”

It specifies the following procsdural steps: (1) If the
head of & department or agency believes that & Congreasional
request for inforumtion raises & substantial question as

to the nead for invoking Executive privilege, he should
consult the Attorney Genaral through the Office of Legal
Counsel; (2) 4£, as a result of that comsultation, the
department heed and the Attorney General agree that Execu-
tive privilege should not be invoked in the circumstences,

- the information shall be relessed; (3) if either the depart-

aent hesd or the Attormey Cencral, or beth, beslieve thst

the situation justifies the invocation of Exssutive privilege,
the matter shall be transmitted to the Counsel to the President,
who will advise the dapasrtment head of the Prasident's decisios;
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(4) if the President decides to invoke Executive privilege,

the department head shall advise Congress that the cleim

of privilege is being made with the specific approval of
the President; and (5) peading the procedure cutlimed above,
the department head is to request Congress to hold the re-
quest for information in abeyance, taking cars to indicaete
that this request is only to protect the privilege peading
determination and that this request does not constitute a
claim of privilege.

Preai.dent Carter has iandicated thnt he will soon issue

a memorsndum in vhich he will take the position of Presidents

Kemnedy, Johnson and Nixon that only the President can assert
Executive privilege.

It should be emphasized that the above procedure need
only bs undertaken 1f a satisfactery rasolution with respect
to Congress' demand camnot otherwise be devised, It is
often the casé that mutuslly agresable solutions to Cong-
ressionsl demands can be worked ocut, and it is of course
better to attempt such compromises thau to plunge znto &
constitutional confrontation.

It no such compromise can be reached, the decision
wvhether Executive prividege will be agserted is largely
dependant on the particular circumstences involved ia the
Congressional demand. This determinsation mey depend on
such varying factors as the nature sand confidentiality of
the information sought and the strength of the forces im
Congress that sre seeking the informstion. To the exteat
that sny generslizations may bae drawn, thay are necessarily
tentativa and sketchy. It has beem the position of the
Zxecutive branch that the President and his icmediste ad-
visors are absolutely immune from testimonisl compulsion by
a Congrassional committee, Lower-lavel White Houss officiels
have been deemed subject to a Congressionsl subposaa, but
might refuse to testify with respect to any astter arising
in the course of their official position of advisiag or
foramulating advice for the President.
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- The question is somewhat different with respect to

~ ‘the Department of Justice. The Department has been created

by &n Act of Congress, and administers and enforcas many
statutes enscted by Congress. These factors sre considered
to impose on the Departueat an obligation to furnish know=
ledgeable witnesses or informetion pursuant to Congressional
demands. Even here, however, the President {s thought to
have the suthority to direct the officials concerned to

‘decline to testify emeru;lng part:iculnr matters for “specific

TCARoD. "

It is net pose!.ble, in what 4is ineended to be a brlef

‘exposition, to treat at length the “specific reasons® which

would, under present practice, call for withholding from

~ the Gongrass material which does not consist of communica~

L tions to or from the Prasident or commmications of his

fomediste advisers. The two most obvious arsas are foraign |
relations and military affairs; the Court in Hixen achnou~

_ledged that the courts hsve traditionally shown thé “utmost |

defereanca” to the Prcsldant.'s exercise of his respenoibuitha

Anothar area uubjeet to Eaetcul:_:lva privilege, cmore closely
related to the Depertment's normal fuactions, i{s information
which would jeopardize pending or contemplated litigation
or which would impinge on the confidentiality of favasti-

Sativa files. m 40 GPG A.G, 45 (1%1). Disclosure of

such information would not only hamper the Department's

‘investigative or prosecutorisl efforts; it miy also dis-
-eourage scurces of information from coming forwerd and

result in the release of uaverified information which may

~ be damaging to individusls. Id. et 46-47.

~ Finally, Executive privilege also protects intra-
governmental discussions even below ths Presideatisl lavel;

the purpose £3 to protect such discussicns from an éxposura

-’6-



. o

which would destroy their cgudor and hence their worth.
Given this purpose, however, this aspect of Executive
privilege has bean deemed to protect conly suggestions,
advice, recommendations and opinions, rather than factual
and investigatory reports, dats, or surveys in governaent

files. See Upited Staces v. Leggett & Plate, JIpe., 542
F.24 655 (6th Cir. 1976). '

. These principles of nondisclosurs may be relsxed in
situations wvhare the public interest would justify it. ¥or
axanple, materisls properly subject to claims of iExecutive
privilege may be disclosed to Congress in cases involving
Senatorial confirmation of Presidential acuminations or in
impeachment proceedings. See 40 Op. A.G. 43, 31 (1941).

John M. Harmon
Acting Assistant Attormey General
Offise of lLegal Counsel






