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MEMORANDUM FOR MARGARET McKENNA
Deputy Counsel to the President

Re:A Dual-purpojg Preaidan2111 AdviSQ:l _

: Thia respopds to’ your requaat for our opiniOc o:. the
effecb of the proposed reorganization of the Executive Office

- of the Preﬂid&nt on the status of certain Presidential

advisers. If not disapproved by either House of Cowgress; 

. the President's Reorgarization Plan No. 1 of 1977 would .
~ reorganize the Exscutive Office of the President (EOP) vy
- eliminatinrg certain Spccinlizcd units. In some instauces

the functions of the discarded units would be eontinued by

‘ad hoc interagency planning groups, chaired by rrcnidcnci:l
advisers or assistants on the White House Staff. It has been
. suggested that thsre may be some congressional concerh 2s to-
this restructuring because such use of White House pexsonnel
" would restrict congressional acceas to the individuals

primarily involved in the reorganized activities.  As a
possible means of allaying such concetn, it has been proposed
that a comnitment be made to allow such "dual-purpose” advisers,.
in their roles as group members, to make themselves available.

_to Congressicnal call. In view of this proposed arrangement . -

you have requested our views. The request can be capsuled in
the following two questions: (1) Whather this arrangement
would ercde the principle of Presideatial privilege and thus
threaten the confidentiality that exists betwsen the Presidenc
and his advisers. (2) Whether there is 2 historical or

‘éonkticutidnnl basis for such anilrr-ng-lnt.

Firat, we stata briefly the historicel foundation for
the privilege. Sacond, we place Presidential advisers into
c1psseo. Third, we natcrand discuss possible legal problems
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with language used in .the President s Heorganization p1an.

Fourth, we state the effect of the Rnorganizatior Plen on A
unqualified advisers. Fifth, we respond to thn two queatiors
stated at the outset.

The practice of not calling Presidential advisers to
testify before Congress is predicated on the doctrine of
what 15 frequently termed "executive privilege.” This.

‘particular application of the privilege takes the form of

"executive’ immunity" which is primarily derived from the

_close relationship between the Prasident and his advisers,

snd from the President's perxrsonal immunity from testimonial

.compulsion. Presidential immunity is firmly grounded in the

fundsmental constitutional doctrine of separation of powers. 1/
(Attached a8 an appeundix is a detsiled historical survey of
the concept of executive privilege and its extension regarding
executive’ immunity, which may prove hulpful as background
material for this mamorandun ) w

. Genarally, sund historically, thcro are two classes

_of Presidential advisera. V¥irst, thare are those in the

Executive Branch whose sole function is to advise the

President relative to his statutory and conntituC1ona1

reaponaibilities, as well as to general policy decisioné.

" This class can be referred to as "unqualified advisers.”

These advisars: gendrally work in the White House Office
and thay act at the direction of the President. Second,

‘thare are those individuals whe not anly advisa the Pr!sident

and act at his dir.ction but who also’ havn statutory obli-

- gstions. This class can be refarred to as "qualified advisars.”
"This group traditionally consisted of tha heads of dqpcrtments

or agencies, or their delegees. They often can and do act
independently. In recent years a third class of advisers

1/ Mississippt v. Johnsom, 71 U.S. (4 Wall.) 475, 591 (1866),
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which does not fit squaraly into the second claas, but which
has some of its characteristics, has developed. This class

has resulted from the creation of specisl units in the EOP

and the Congress' desire to have the heads of these units and
their staff accountable to it as well. Thus, the heads of
these units serve as nonstatutory assistants to the President,
but often have statutory obligations. An example of such a
unit is the Office of Drug Abuse Policy. Its hesd 1s also a
special asslstant to tha Presidnnt for health matters.

' Looking at the threc classes 1n terms of oxacutive
‘privilege, one finds that there is general recognition that"
-the first classof advisers 1s not subject to Congressional
~call. The second clags and third class of advisers cin be
sumnoned before Congress to testify relative. to. their stacuto:y‘_
obligations; however, they too are protected by executive -
privilege relative to any advico given to or any conV‘rsatiors
~ with the President.

 Urider the Pr-sidcnt s Rcorgmization Plan the stxtutory
functionn of some EOP units would ba transferred to ox vested
in the President. In the suninary of the President’'s message
-submitting the Reorganization Plan to Congreas, it is stated
- that the functions of various units will be transferred or
vested in the Presidcnt for "redelegation,"” appnrcntly, in .
. some instances, to an -ad hoc- interagency planning group chaired
' .by Presidential assistants on the White House Staff. We think
it necessary to briefly addrass the legal implications of thae
. texf "redalugation." Xey, of course, is what the term is uuod .
. to denote; the Rnorglnizltiun Plap lends no allistanec.

I by - redale;atian” 1t is meant thst the rrclidcn:
-will .delegate the statutory respounsibilities transferred
to or vested in him under the Reorganization Plan to others,
-such delegation should be accomplished in accordance with
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.C. 3301. 2/ That statutory provision provides that
rezident :an delegate any functions vested in him by
cThe “Egdb of any lepartment or agency in the

xe . i.ive drana, 2r any officer thereof who 1is required

o he sisselnted 5y and with the advice and consént of the
Zfepate. ' 'Thls language, of course, generally describes the
second. and chird. classes of adviaers noted above. "And, cur

‘research on the applicable nrovision of the Reorganization

- dct f 1977 did not unearth any - language which can be
-~ interoreted as amending or reoealing 3} U,S.C. 5301, or as

ziving the ?resident any new delepgation oowers. 3/ Thus,
we conclude that the President may not redelegate any

statutory responsibilities cransferred to or vested in him
" sursuant to the Reorganization Act of 1977 to an adviser

. whp does not meet the requirements of 3 U.5.C. §301, f.e.,-

an delser who was not an advise and consent appointae.

If Congress accepts the President s Rnorganization
?lan, Presidential assistants who. gain additional reapon--

_sibilities as a result thereof will merely continue their

present roles of: “residential advisers albeit ad hoc inter-

‘agency advisory groups are used as. forums in which such’ _
‘advice may be formulated. 4/ In the case of those advisers |

who oresent*y serve as the heads of special unita 1n EOP

.2/ Although 3 U.5.C. §303 states that this statute "shall
‘ot be deemed to limit or derogate from any existing or
 inherent right of the President” to delegate, we believe

that it would not be appropriata in this context to depart

. from the requiremnnts set forth in. 3 U.S8. C. §301.

3/ See Public Law 95-17, §907..

" 4/ If the temms 'dual-purpose advisers” and "dual-office

holders™ are meant to identify White House assistants who
would gain new respousibilities under the President's
Reorganlzation Plan they are misnomers; these assistants.
,w1’1 remain’ unqualified advisers nothing mOYe.

_'47;




with statutory obligations and who also serve as 233132013
" to the President, thelr statutory responsibilities will “e
rransferred to or vested in the President; they wiil He

" relieved Of rheir statutory obligatiors and continue, if
wefained, as Presidentlal assistants, 1. e., unqualLLLLa

sdvisers. 3/

A3 we Have stated unqualified Preaidential advisers

do not have to honor requests to appear before Congveablwﬁal
comnittees while qualified Presidential advisers ar:z ‘ubject-
to Congressional call relative to thelr statutory ~alizazion$.
~ Thus, the only reason: for making a commitment to allow ::ese

. advisers, in the instant mattar, to appear before ,uﬂﬁrzsalona1
comml.ttees would Se to assure congressional acceocince-
the President's Reorganization Plan, The first and ﬂﬂ_i
obvious question is whether such a commitment would 2-c_e -
‘thé doctrine of executive privilege and threaten the :ca- -
fidentiality that exists between the President and nis .lviser
' Should the President establish this precedent, theére ::

certainly some. risk that the concept of executive ﬂ*‘v'!13a
and its extension, execut:ive immmity, may be dimiam ined.

The. very fact of such an arrangemant would ercdé ~ne
,docqune. “xcept for thelr presence on the ad hoc in 2rsuency.
. advisory groups, these advisers will hsve_few, if any,

5/ An excellent examnlo to 111uminata this point is -he
case of Dr. Peter Bourne.. .In his role as Director of the
Office of Drug Abuse Policy, an office created by stat:te,
he is responsible to Congress; he also functions as a
Presidential adviser in his capacity a8 a Specilal Assiscant
to the President. Undar the President's Reorganization ?lan
the 0ffice of Drug Abuse Policy would be abolished and fts
statutory- responaibiliti-s vested in the President. If
retained, Dr. Bourne's sole role would be that of an n-

: qualified Preaidential adviaar.
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‘charact.riatics diatinguishablc from oth-r unqualificd

advisars.  Moreover, it is conceivable that Congress maj
use Presidential pormisaion for access to this group of

~advisers as a means’ of attempting to maks all Prosidcntinl
advisgers answnrable to its inquirics.

On the other hand thexe is little roal danger that

‘the time-honored doctrina of exscutive privilege will be

lost; Congress cannot take it away. As we stated earlier .-
it is deeply rooted in the scparation 6f powers nrinzi=lz,

[ e

‘In our view, the major problem-which the President would -
face under such an arrangement would be where to draw the .
1line on Congressional call and 1nquiry '

Pinnlly, 1s thara a hiatorical orY conntitutional

" basis for such an ‘arrangement? The Presidant as holder .

of the prtvilego has the pover to waive it, and there are’

- precedents for this. As we point out in the appendix, .
Several Preaidents have permitted their advisers to appear

and give testimony before the Congress. The arrangement

- proposed, however, would go far beyond those prccedcnts,

but in the final annlysia it is the President's decision
as to how far he wents to go in waiving his privilege. .

' Should there bc furth-r qu.ltions on thiu mntt-r, pleasai

let me knov

. John M. Harmon
- Assistant Attorney Gensral
- Office of L.;ll Cuuuuol




Appendix
Ra: Zxecutive Privilese for Presidentisl A&vyori'

. In gamral tlm mvntigatiw pmnr of Congnuional '
comaittees 1s extremaly broad -- as extensive ss the power
of Congress to enact legislation. 1/ And the power to
“1hrvestigate carries with it the power to ‘cosipsl persons to.
' appear before a committes and to respond to quutioning
These powers are well utablilb.d by decisions of the -

' Supreme Court. .2/

- . Thus, if a. Pruidcntu]. :uuun: can roftuo to
-~ appear and teatify before a Congressionel committee with
' respect to matters within fts legislative jurisdiction,
. 1t 18 because he 1s in a position- to invoke "executive
- immanicy” or "executive privilege.” Both concepts are
‘grounded in the constitutional doetrine of separstiom of
powers. The rights and privileges emansting therefrom
" are the President's snd the decision whether a Presidential -
" assistant on his personal staff should or should not appear
OTr. assert exscutive privilege 1s solely s matter of Presi-
dentisl discretion. While the doctrines of executive immumity
and exscutive: privﬂm are tools to protect the President o
himself from Cmrualoml call ox inquiry, logic dictstss,
. &8 indicated below, that these doatrines also be aveilable
. to the President's personsl staff. Thus, thers is geceral
-~ recognition that s Preaidentisl assistant need not sppear
. in response to an invictation or subpoens . fm-mniaml

B _committes prmu.d that the President dirests him not to.

;y Latt v. ‘g sutu, 360 U.3. 109 (1959).
N _/ ____gv. _m 273 u.3. 135. 174 (1927).
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- The primary underpinning of the dcctrinc of executiv&
privilege in this. area is that frank and candid discussions
between the President and his personal staff are essential
' to the effective discharge of the President's executive
responaibilities and that such Presidential discussions can
- take place only if their contents are kept confidential. 3/
‘While justifying the rerfusal of a Presidential assistant
- to answer Congressional requests for information relating :
to' the discharge of the President's executive responaibilitias,
this rationale, standing alone, does not appear to excuse
Presldential sssistants from appearing at all. However, a
corollary of this rationale, based mors on policy than on
constitutional law, is that Presidentisl assistants need
not appear, 1f so directed by tha President, because all

" of their official reSponsibilitias are subjtct to a claim o
of privilega. ' . o

A further rationalc based on- th. doctrin. of sooaration

- of powers 18 that a personal assistant to the President
genarally acts as an agent of the President in’ implemanting
Presidential instructions. -He therafore functions &s .the
Pruaidtnt 8 altnr-ego._ If such an assistant could be called
before a congressional committee for the purpose of quastion~
ing him abhout his actions on behalf of the President, the
same inrcads on. separation of powers and ind-pcndancc of the
Presidency would result were the President himself subject

to testimonial comgulsion- ‘As Prasident. Trun-n 8aid in a

g] ' The dostrine of iznéutiv- pxivilﬁgn has historically
been confined to the aress of foreign rtlntionn and military

affairs. Sae, €.5., New York Times v. United States, 403
u.s. 713 (1971); United States v. Reynolds, 345 U.S. 1

(1953); tcd States v. Curtiss-Wright Xxpext, 299 U.s.
304 (1936). ' See also, Army-McCarthy hearings of 1954,
Special Smt. Imstg,nt:ion. Hasting before the Special

Subcommittes on Investigations of the Committee on Govern-
cent Operstions, United Stltll Scnntn, 83d Cong., 2d Sess.
770 (1954) o
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radio address when he refusod to appear pursusnt to a request
of the House Unamerican Activities Committee, Lif a Prasident
or {former Dreaident could be called and questioned about his
official duties, 'the office of President would be dominated
. by the Congress and “hc Presidency might become a mere
'.anoendage of Congrass. 4f

Past Presidents who have been faced with. tha rare request

. for the appearance of personal staff members uniformly have

. considered the appéarance to be a matter of. Presidential dis-
‘cretion., 5/ It is'a right which may be asserted or waived -
by the President. On two occasions during the Administration

 of President Truman, a subcommittee of .tha House Committee on

Zducation and Labor issued subpoenas to John R. Steelmen,

who held the title "Assistant to the President.” In both .

instances he returned the subpoena with a letter stating that

"[L]n each instance the President diracted me, in view of

. my duties as his assistant not to appear bafore your sub-

committee. , éj e

: : In 1951, Donald Dawson, an_Administrative Assistant to
" President Truman, was requestaed to testify before a Senate '
subcommittae‘investigating_thg Raconstruction_?innngp

4/ New: York Timas, Nbvnmber 17, 1953 at p. 26

;/ Sae genorallz, Statement of Richard G. Kleindienst,
_,Attorney General, before the Separation of Powers Sub-
- .committee of the Committee on the Judiciary snd the
.Intergovernmental Relations Subcomaittee of the Comnittee
of Govermment Oparatinnl, United Stltﬂl Scnata, April 10
- 1973 ‘ .

. 8/ Investigntion of the GSI Strik- Hatrings before a
Special Subcommittee of the Conmdtt.n on Education and -
iabor, House of Rnprasantativcs, BOth Cong., 2d Scns.
347~ 353 61948). |




Corporation, one aspect of which concerned Mr. Dawson':
allegsed misfeazance. Although the President believed
Zhat thig renuest constituted a violatlon of the con-
srizutional »rinciole of the sevsaration of powers, he
“nevertheless. 'reluctantly”’ permitted Mr, Dawson to
restify 0 et he could clear his name. 7/

In 1944, Jonathan Uaniela, an Administrative Assistone

zo President Roosevelt, refused to respond to - a subcommir zse
subnoena requiring him to testify concerning his alleged

attemnts to force the resignation of the Rural Electriii~a <™
Administrator, de based his refusal on the confidential
"nature of his relationship to the Presldent.  The subcommicree
then recommended that. Danlels ba cited for contempt.' Thera-
~after, Daniels wrote the subcommittee that although he sti!
believed he was not’ subject to subpoena, the: President ad
authorized him to appear and reSpond to. the subcommittme 3
questions. 8/ : -

: - . During the wisenhcwer Administration She rman Adama
.declined to testify before a committee investigating the .
Dixon=-Yates contract because of his confidentlal relatios-
ship to the President. However, at a later dite he -
volunteered to testify concerning his daalings with Bernaru
. Goldfine who was’ charged with violation of Fedaral crimiral
statutes., 9/

Z/' Sea Study of .the Reconstruction Finmance Carboration, learings

-« ‘before the Subcommittee of thae Committee on Banking and ,Jﬂrency,-.
- . United Stdtes Senate;, 82d Cong., lst. Sess.. 1709, 1795, i3l9

(1951) See also New York Times; May 5, 1951, P. 753 Way 11,
-1951,_09. 1, 26; May 12, 1951, pp. 1, 12

8/ See Administration of the Rule Electrification Act, !earings
- before a Subcommittee of the Committee on Agriculture and
Forestry, United Statas Senate; 78th Cong., 1st Sess. )15-7¢-,
195-740 (1943). .
5/ See Investigation of Rngglatory Commissions . and Agencies,

" Hearings before a Subcomnittea of the Committee on Interscate

_ and Foreign Commerce, House of Rnpreaentatives 85th Cong., °
-‘2d Sess. 3711 3740 (1958) ' . o
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_ , Juriﬂg the hearings on the nominatiﬂn of Justice Abe

. Fortas as ihlef Justice, the Senata Judiclary Committee
requested J. DeVier Plerson, then Assoclate Special Counsel
£o. the ?resident, to appear and testify regarding the ' '
- sarticisation ot Justice Fortas in the drafting of certain

“legislation. ' Piexson declined to apnear, writing ‘the
_uommlLtee as follows

. As Aosociate Speclal COunael to the President. '
since Harch of 1967, I have been omne of the
- "{zmediate staff assistants” orovided to the
-President by -law. (3 U.S.C. 105, 106). It has
- been firmly established, as a matter of principla
- and orecedents, that members of the President's
lmmediate staff shall not appear before a Congres--
sional committee to testify with respeet to the
. performance of thelr duties on behalf of the
President. This. limitation, which has been
“recognized by the Congress as well as the ,
Zxecutive, is fundamental to our system of govern-
‘menit. "I must, therefore, respectfully decline
the _nvitation to testify in the hearinga.- 10/

It 1s not clear whathar this action wag taken with the specific
'apnroval of the President.

The broad application of exccutivz orivilcgu and execu-
- tive immunity discussed above 1s not available to all .
Presidential advisers. In the case of advisers who may be
" vested with statutory ebligations the President is limited
- Ain the extent he can invokc thesa doctrines. While the

lg/ ‘Nominations- oﬁ.ﬁbt Fbrtaa and Homer Thornberry, Hsarings
. before. the Committee on the Judiciary, United States Senate,
_9Dth Cong., Zdehss. 13&7 1348 (1968).

i ‘
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?resilent can invoke the Joctrine of privilege to kee»
“hese =dvizers frem testifying with respect to any matter
ari fmz tn the course of their official positionm of ad-
wizinz or formulating advice for the President, he cennc:
- oryevens them from restlifying relative to theilr statutory
obligations. Jrivilege has been invoked with respect to
che confidentiallty of conversations with ‘the President,
“he Jdecisional nrocess 2s exerclsed by the President
and the necessity of safeguarding the process of frank
~internal advice within.the-ﬁxecutive Branch. In United
. ztates v. Nixonm, 11/ the Supreme Court recognized the the
concent of confldentialit; of exectitive communications .-
_ as one facet of the broader constitutional doctrine of
executive nrivilege, stemmlng from the princiole of sen«

- aration of nowers.

‘In 1962, _~esident Kennedy directed the Secretariss
of Jefense and State not to disclose the names of indi,‘hu:‘a

. with respect to speeches they had reviewed. Semator scenni:, -

Chairman of the Special Prevaredness Subcommittee of the
Committee on Armed Forces, ucheld this claim of executive
orivilege. In June of 1970, “resident Nixon through the -
Attorney General lavoked executive privilege in his refusal
. to Telease certain investigative files of the FBI to Chair: sn
Fountain. of the Intergovernmental.Relations- Subcommittee o
the House Committee on Govérnment Operations.- On Auguat ‘*,
1971, pPresident Nixon.declined to make .available to the
-Jenate Foreign Relations Committee the fxecutive Branch
. Five-Year Plan for the Military Assistance Progrsm. 12/ -
- March 15, 1972,. ?resident Nixon directed the Secretary ol
Ftate and the Director, USIA not to relaase to the Sena re .

JREVARSY v.S. 683 (1974)..

““/ oag-Haarings on S. 1125 Before the Subcommittee oti
_eoaratien of Powers of the Senate Judiciary Committee,-
924 uDﬂgo, 1st Sess. &6 (1971)
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Foreign Relations Cm!mittu and tha Forcign Operations
and Government Information Subcommittee of the House
Government Operations Committee USIA country program
memoranda and the 1973 Count:ry Field Submission for
Cambodia.

, ‘To sunlnariza, 1t can be said that the Prcaident may
‘proper]_y regard his peraoml staff immine from' testimonial
compulsion by Congress. Not only can the President invoke.
~ executive privilege to protect them from the necessity.
of. answering questions posed by a consrusional comnit:..ee,
but he can alsoc direct them not even to appear before the
‘committee. The President can also invoke executive
. privilege to protect his casbinet officers and other
officials in their role as advisers from Congressional
inquiry. However, he camnot invoke this doctrine or the
doctrine of executive humnity to inlmlltl ‘them. from Con= .
gressional call relative to the mtmnl performanca of their
at:a!:utory obligat:[ona. .




