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MEMORANDUH FOR FRED F. FIELDING 
Counsel to the President 

Re: ·congressional Tostiroony.by Pr~oidential.Anaietanto 

. 'l'hi:a reaponda · to an inquiry which H~ P. Goldfield of your. • 
· · Office l1l4da to Geoffrey· Millel:' of this Offi~e regarding the · 

legal implications of an Assistant to the President te.atifying 
voluntarily .before a Senate CC'>t<mdttee. Given· the titue cons.trainta, .·· · 
we.have not.researched the subject anew. H<>Wever.u requested · 
by· Mr •. Goldfield, l Rt:l. fo'rwar~ng herewith Cf¢tAiQ 1naterials . . 
prepar11d by tllia Office. which bear Oil the general .quas.tion of. 
congressional -testimony .. by close presidential 4asistants. 

_ · These materials reflect 1;.he ·consistent view that ·mmediate 
advisors to the.'Presiden;t -- that .is, those who cu.4tomaril,ytliilet 
withthe·Preaident on a re~ or.frequent basis_.;. are absolutely 

,inmnJne from any obligation to te11t:ify before a congressional . 
• .. cOllllllittee. The Joonmity .nay be waived, and closc p;residential 

assiatanta·have from time t:o t.i.t!le app~red before congressional 
committees •. f.Q\lever •. this Office hali suggested ·that there ar_e 

. several. strong rea.sonc ft)r eschewing such voll.mtary appearances •. 
· . FU-st, such appearances tend to create, regardless of, dis.claimer/I, 

the impression among·some Representatives or SenatQrs that fluch 
testimony.is a matter of leg:lala.tive right rather than executive 
grace~ As a result, Congress or indiVidualMembers of Congresa 
l'lligbthecowe i;oore vigorous. in q.ssertingauthority to ¢0l'lll>el the" 
,appearance and teat:illlony of presidential assistants. Second,. 
because legal isauea of this nature are so rarely submitted to 
the courts for adjudication, executive and legislative p,:actiees 
take on. a degree of precedential value. Thus. each appearance · 
before a congressional committee by a close presidential assistant, 
even if explicitly made under waiver. has some p<>tential to under­
mine the legal basis of the iramunity. Finally. a pract:lce of 
appearlng before congreasional.cOl!llllitteesmight leave the President 

· . open to . the charge. however unfounded, .that when he does a.13sert 
the inamm1ty it io because he has somethillg to hide. 

·. l!Jia Office 1a, of cours~. happy to resQrch the matter in 
greater depth at_your request. I have attached the following 
Wlterinls for your information: · 



·, 

l. 

2. 

. . . . . . 

Memorandum·of Assistant: Attorney.General Erickson 
re: "Appearance of Presidential Assistant Peter M. 

· li'lanigan h:efore a Congressional Comw.ttee .. ; ·. .· 

Metnorand~ of.Aasistant.Attorney,General Rehnquist 
re, ~"Power of Congressional Committee to ~el 
Appenrance or Teatimol\y o.f ''h'hite }louse Staff "; 

Letter of the Associate Special Counsel · to tthe 
Presid..mt. i;lated Sept~er 16 •. 1968 (reprinted in 
Scmate Judiciary Henrfug on the Nomination.of 

· Abe. Fortas to be Chi~f Justice (1968). 

· ·. Theodore B. Ql8on . . 
. · Ju;siatant Attorney General 

Q'.ffico of . Legal Counsel · 

Attachments 

. ·. bc.c: · H. P. Goldfield 
.. White .House Counsel's Office 
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