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A Congressional demand for testimony from a. close adviser

. to -the. President direectly implicates a basic concern underlying
- the Executive privilege, "the valid need for. protection of
. communications between high. GOVernnent offiecials and those

who advise and assist thpn in the perfornmance of their manifold

;dutles,_ United States v. lixon, 418 U.5. 633, 705-(1974),

There is no doubt that the Counsel to the President is an

‘'official “included within the ambit of "high Government . offléials._

see, e.9.,, Mixon v. Administrator of General Services, 443

. U.S. 425, 446 n. 10 (1977) (discussing ”1eglt1mat° governnental

interests in the confidentiality of comnunications betveen

"~ -high officials, e.9., those who advise the President”) (9mphasis

supn‘led). Although Congress is authorized to-inquire into
any subject "on which leqlslatlon could he had,” Helrain v,

1‘Dauqherty 273 U.S. 135, 177 (1927), "the occasions upon
-which"Condress may demand information [from the Executive]

. are v1rtua11y unlinited.” Cox, Executive Privileqge, 122 U, Pa.
. I.. Rev, 1383, 1426 (1974). The danger is great, therefore, .

that agreelng to this particular Congressional denand to

- depose one of the hlqhest and most intinate . of Presidential
" advisers will erode a central foundation of Executive privilege
and severely chill internal deliberations- anan Vxecutlve
"~Branch advzoers 1n the future, .



-

It is important at the outset to recognize three character-

“istics of the apnllcatlon of Executive privilege to a demand
. for oral testinony, as distinguished from a docunent request,
First, anpllcatlon of Executive privilege in a docunment
context is unl‘ornlv limited to those Sp&ClalC ‘docunents
which would impair the privileqge. r“est:1':zcmlal_’[’}r‘ur110"}@5,
on the other hand, come in two varieties: those which exempt
a witness absolutely from testifying, and those which provide
-only qualified protection. For exanple, a criminal defendant
is ‘absolutelv immune from being sworn as a. witness at his

trial; clergy, attorneys, doctors, and spouses, on .the other
hand, have only qualified privileges to.decline to answer
- specific questions. As discussed below, I believe the Counsel
to the President possesses an absolute privilege not to
testify with regard to any matters relatimg to- his offlcial
duties as legal adviser to the President.

_ ‘ A second characterlstlc of the application of Executive -
" privilege in a testimonial, as opnosed to docuwentary, context
is that "the furnishing of a docunent to a Congre531onal '
" comnittee involves little, if any, inconvenience to the Executive
. Branch. or to the President and his advisers.,. The requirement
.of personal attendance of a witness at a hearlng, on the
- other hand, Adoeq invelve sone degree of 1nponven1ence T ¥4

“?1na11v. a denand for testlnony is 1nherently nmore intrusive

‘and chilling in its eFfect én the deliberative process than

. is a document request, A wvitness before a Congressional

" conmittee may be asked —- under threat of contenpt -- a wide
range -of unanticipated guestions about hluhly Pn51t1ve
deliberations and thought protesses, He therefore may be
unable- to confinevhls remarks onlv to those which do not
impair the deliberative process. A reguest for docunents
_however, permits the Executive RBranch nore carefully to
_consider.which: information nay be divulged consistent with its
1nﬂeoendenh, coordlnate status in our structure of governnent.

,The earllest,.but 1nconclu31ve, precedent in this drea .
arogse during the trial of Aaron Burr for treason before Chief -
" Justice John Marshall, sitting as a Circuit Judge. MNarshall
issued a subpoena for certain documents to President Jefferson,
. The President responded with a lettetr stating,; in effect,”
that if the courts could summon the President from place to _ -
‘pl ace throughout the United States, he would be at their
mercy in a manner incompatible with the coordinate status of
‘the Executive Branch in our government. Although President

'éy Hemorandum for Hon: John D. Ehrlichman from William H.
Rehnquist (February 5, 1971) ("Rehnquist Henorandun™).
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Jefferson did not appear, Chief Justice Marshall continued to
maintain his position that the President was subject to

subpoena, but conceded, "in no case of this kind would a
court be required to proceed against the Pre51dent as against . .
an ordlnary individual. The objections to such a course are
80 strong and so obvious that all must acknowledge them. 2/
‘Notwithstanding Marshall's position, ‘it appears that from the
time of Jefferson until 1974, when the Nixon. tapes case was
’aec1ded, every President (and Attorney General) took the
position that the President was absolutely immune from subpoena.B/

Examples of the actual practlce regarding Whlte House staff
testifying Before Congress is somewhat inconsistent, as is
the practice of Executive’ Branch éompliance generally with

."Congre5310nal demands for information. 4/ During Franklin

. Roosevelt's Administration, for example, Jonathan Daniels,
Administrative Assistant to the- President, refuséed to respond
"to a Seénate subcommittee - subpoena demanding his testlmony on
‘alleged attempts to.compel the resignation of the Rural

'2,Electr1f1cat10n Administrator. Daniels justified his

refusal to testify on the basis of his confidential relatlonshlp o
with the President.. Following the subcommittee's ‘unanimous - C

recommendation that he be cited for contempt, Daniels wrote ,

- the Chairman that although he still belleved that a Congre5310na1'
‘committee could not require either the President or his

e'__Admlnlstratave Assistant to testlfy, ‘the President felt that

'in this particular instance his testimony would not adversely
affect the public interest. Daniels therefore agreed to’
answer the subcommlttee s questlons.

In the Traman Admlnlstratlon, John R. ‘Steelman, Assistant’ to
the. President, returned a House subcommlttee subpoena with a
rletter stating that "the President directed me, in view of
- my duties as his Assistant, not to appear ‘before your sub- .
‘commlttee. . Another. individual, however, Donald Dawson, .
.:administrative Assistant to the President, was "reluctantly
. permitted by President Truman-to testify in order to clear
his name of alleged wrongdoing before a Senate subcommittee -
A1nvestlgat1ng the Reconstructlon Flnance Corporatlon.

2/ 2 Roberson, Report of the Trials of Aaron Burr, 233, 236
, (Statement at Burr's inlsdemeanor prosecutlon),‘guoted in- L=
'-Rehnqulst Memorandum, supra, at. 2

~'3/ See Rehnqulst Memorandum .at 3

'4/ The follow1ng hlstorlcal summary relles upon the Rehnqulst
Memorandum, sugra, at 4-6. :
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puring the Risenhower Administration, Shernman Adans ..
refused to testify hefore a Congressional committee on the
basis of his confidential relationship with the Presidernt.
Later during the same Adninistration, however, Adans volunteered
to teqtlfg with resnect to another natter. ) :

?xnallv, éurlng hearings on the’ nonlnatlon oy President
Johnson of Abe Fortas to be Chief Justice, the Senate Judiciary
‘.Committee requested 1. DeVier Pierson, Associate Special
counsel  to the President, to. testify regardlng the help
~‘which Fortas was alleged to have provided in drafting certain
legislation while serving as Associate Justice. Pietrsen
decllned the invitation to tpstify, statlnq~

“.As Aasoc1ate Special Counsel to the Presldent'. . o

. I have been one of the "immediate Staff. Assistants”
provided to. the President by law (3 U.S.C. 105, 106).
It has been firmly established, as a matter of principle
and precedents, that members of the President's immediate
jstaff shall not appear before a Congressional Connittee -
tO’ testlfy with respect to .the performance of their
dinties on behalf of the President. This 1in1tat10n,
which has been recognized bv the Congress as well as

| the Bxecutive, is.fun@amental to.our systen of Govern-
‘ment.- I must, therefore, respectfully decline the '
1nv1tat10n to tegtle in the hearinqs.J/ -

The opinions of thlS office which I have found relevant
to this. questlon are unanimous in holding that.individuals
serving in a capacity suech as Counsel to. the President nust
.be abhsolutelv protected from coerced testimony. before Congress.
Asszstant Attorney General Rehnqulst, for examnle, has stated-

x’* MWe Pre31dent and hls 1mmeﬂiate advisers -- that is,
those who customarllv rneet with the President on a-

. regular or frequent basis -- should. be deemed absolutely
imnune from testln@ny or comp0151on by a Congress ional
;connlttee. “They hot only may not be examined with

respect to their official dutles, bnt they may not even

" be compelled to appear before a Congressional committee,
They are presumptively available to the President 24 S
~hours a day, and the necessity of either accommodating
a Congr9391onal comnittee or persuading a. court to . -

. §/.Rehnqulst nemorandum_at'ﬁ,
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arrange a nore convonlnnt tlne, ¢ould ‘impair that
avallablllty 6/ :

A simllar position is found in a 1974 0OLC hachqround nenorandun?'

[T)he ollowlng requests should be routlnely declined
and, iF_premsed be met with assertions of. Executive

privilege: (1) requests for testimony by immediate

Presidential staff concerning their official activities.7/

" Pinally, 1h 1977 Assistant Attorney General Harmon wrote: -
If no . . . compromnige can be reached [with Congress], the
- decision whether Executive privilege will be  asserted -

- is largely dependent on the particular circumstances
 involved in the Congre35101al demand. This determina~-

-~ tion nmay depend on such varying factors. as the nature
and confidentiality and the information sought' and the

" strength of the forces in Congress that are seeking the
infernation. To the extent that anvy generallzatlons nay
be drawn, they are necesqarlly tentative and sketchv. It
has been the nosition.of the Fxecutive branch that the

.. President and his ixnediate advisers are abhsolutely

. inmune . fron . testifonial conpbhlsion bv a Congressional
comiittee, Lower—level White HouSe officials have

"been deened subject to a Congressional subpoena, but

. n1ght refuse to teStILV with respect to any natter
~arising in the coursge of their ofL1c1al position of
advising or formulating adviece for the Président. 8/

6/ Rehnquist Henorandun,:supra, at 7.° Pehnquist went on

to note, however, that he did net believe this principle "can
'6r ought to be extended to all 'menbers’ of the White House
Staff ‘. - ." Id at 3 - S ' .

_7/ Wemorandun (unsxgned, unﬁated draFted for bachround in
December, 1974).

,8/ Memorandum to all Heads of Offices, DlVlathﬁ, Bureaus. . --°
.'and poards of. the Department 0f Justiee, fron Acting Assistant
“Attorney General John M. Harmnon at 5 (Hav 23, 1977)(enphasis -
- supplied). '





