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Re? ﬁhmsé Covexnment's Msmﬂ-éu afmman of
_u.8 misti e os———— o

You have asked for oux vievs as to whether there 1s
any legal obstacle to the Government of the People *s Repub-
1ic of Chins furnishing ledging, meals, snd tesasportation
to ta of an officisl delegation whe will be visiving
China. The delegation will include Members of Congress
and the President's son. 1/ .

m:iiele 1, Section 9, Clause 8 of the Constitution
provides:

§o Title of Hsbility shall
be granted by the United States:
And no Person holding any Qfflce
of Profit ox Trust under them,
shall, without the Congent of the
Congress, accept uf any prefent,

I/ During a debate on the Tiwase Eloor en April 6, 1977, Con-

gressman Brademas stated that the official expenses of Hem-
bers of Cengress would be pald fyrom counterpart funds of the
United States. 123 Cong. Bec. H 3145. Congresaman Bradewas'
office confirmed this by telephone on April 7, 1977. To the
estent United States funds axe ysed, there would appear to
be no lagal problems. . ,




wimﬁ, Gfflce or nzla, -
- pf any kind whatey any
Bing, ﬂi—m& or ﬁareiga State,

The gux@a;ﬁ of the gxﬁhiﬁiﬂm against the revelpt af gi:ﬁxa
u to ga#gmt ﬁw&ﬁgn iﬁﬁi&m over aﬁ af. ﬁk& Eﬁ;ﬁwz
of 17 ? (193?3, at gg

 Googress has emacted legislation to implement the
mxﬁiﬁauiami provision, See 5 U.8.C. § 7342, this
' . ____,-;_-,,'tﬁ hay gaamtze& to the acteépt - of ghtue
y governments by Federal officers and % oydes
cumstances: (1) where the glft is sﬁ iknde
2F angd-pandered of recelved g & souvenir ov marh
g ;‘f; sz:é 2) wheve the gift ts of wore then minfwal
 { afusasl would be iﬁwly to. cause. &ffﬁﬁ#ﬁ as
mawmmt ax&ﬁhﬁaﬁm adveraely sffec - forel ;
1stiong of the United Ftates. In the former witustion c!m
reciplent may retain the gife, but in the latter it is deencd
to have been accepted on bebalf of the Uniked Btates sod muat
ba deposited with the Chief of Protocol foi uge and disposal
as property of the United States under Lumplementing State
Bepartment mgﬁl&tim; 22 CFR, Part 3. Although the ptdatas
toxy provision does not cxpressly so state, it {s implielt
that any gift not covered by either of these two vensent
psaﬁsma may not hﬁ accepted, ,

The limitations on deceptance of giﬁ#a from famign
govetnments apply to Mpmbers of Congress and their staffs,
28 well as Exscutive Brsnch personnel tvavelling with the
paety. Seg § U.5.C. §§ T3420s) (1) (A) and (E): 22 ¥R 3.3,
(8). The Implemsnting statute also dpplies to o mexber of
the family and houselivld of any of the officisla covered by
the mmﬁ, 5 U.5.6. % 7342&;3) (L)(F)3 22 CFR 3.3(a),

W

&/

ininal value" LIs defined in appliceble regulations

28 less than §50., 22 CFR 3.3(e).




Since the statute applies to the Presidest, 5 U.8.C§ 7342
Ject to the zéstrictions ou the recelpt of gifts from fors
elgn goveraments. S ‘

%o do not believe that the eonstitutionsl énd statu-
tory provisions just discussed should be resd to prohibls
the Chinese Government from assuming the expenses of the
semhays of the delegation, The Constitution provides that

. no Person . . » shell . . . accept of any present . . . of
any kind whatever ., « . Although the term “present” night
appesxy to somnote o tangilile ttem, we believe that a forelgn
goversment’s furnishing of travel and subsistence to an la~
. dividus) officer of the United $tates would be prohdbited by
¥ . the Conptitution es wa 1. 3/ stwdlavly, it is our opiaion
' that travel and subeistence furnished to an individual by &

forelpgn govarngent would con thtute a “glft" under the

statate. See § U.5.8. § 7342(a)(3). But in the present
case we do-tnt beligve that the faregent” or “gift" of

_ travel, lodging, and food will be "sccepted” by fadividual

- meshers of ‘the delugation within the contemplaticn of the
‘Gonstitution or the statute. - | - / -

The trip is being mede by an officlal delegation,
aot by individual Menbexs af Congress or Executive Branch
employess txavelling on thelr own bebalf, Food, lodging,
and travel will be accepted by fndividuals g mewbars of
. the pffieial delegaticn. In this sense, the hogplcality is
extended as a diplomstic courtesy to the United States Govern-
ment .

Hoveover, i€ the Chinese Government did oot furnish
these things, they presumably would be paid for cut of funds
sppropristed to the Congress and to the Executlve Branch.
Thus, it appears that the veal beneficiavy -~ in purely

3 The sdditional phrase of any kind whatever" indicaves
‘that the ¢lause should be glvea 8 broad construction.




wonatery terme -~ of any gife or gmgmg m‘eﬂwﬁ is gb@
ﬁni.taé Stetes @?WE, nok ixéivfiéaai wers of the.
d&l&g&ﬁam

This 14 @0 immg é&sﬁmg&m; becsugs the con~
gbitutional prohibition has ‘Been construsd to prohibit enly
giftzs &a Lt iﬁéiﬁégaﬁ;ﬁ FEde

Haials, not glfts made to the
syament,  For example, one opinion of the
A B rﬁl judicated that gifes of porrraits to he
pzasanmé o the Raval Department and the Maval snd MLlf~
ATY : é%@ﬁﬁ#@m on the ground that they
" 2% Op. AJG. 117, 118 {1982).
‘:ﬁkﬁ staﬁam i,&gm&iﬁg gﬁ& constitutipnal prohibition
: % mame conglus usien in providing that giﬂ&sef
san mindmal value gliven to sn fadiyidual smplol
ars deemed £6 have e acceptad on behalf of the mm@
gee 5 W58 § 1342(e). Wa sen Do reason why this
| di-ﬁﬁimeigﬁ. yatween presents glven to individusls and pres-
ents g¥ ro the United States should noet apply to of ficial
é&plmﬁia travel, such as thet javolved in the present cuss.

o ‘this a@aﬁﬁtxl_ s wﬁ heve been advised by the of=
fice of the State aayme‘s Assistant Legel Adviser for
Management, which hag wﬁmﬁiﬁumy for sdbising the Chief
of Protosol on queskls fnz vmder t&a “forelgn gifte
gtatuta, that 5 ¥.8.0. % ?3&2 hes not been ecomatraed %o
m&&in & ﬁmaiaa goven ¢ fyom paying expensed of

- smployea P—— iing toe met:har aountry 1€ the
ggﬂay gﬁm&s_’ the arrengement in advance for an cfficial
agency misalon. presunshly this same pationale would spply
to trips by Mesbers of Gangress whers there has been an

sppropriave determin strdon thet the txip is official.

We were also faforsed by an assistant Lo Cohgress~
wan Brademas that the Comptroller Gensral advised Speaker
Albert m s mmhiishaé jetter deted March 12, 1975 (B~
180742) , that snesbers of & previcus aeagr&ssiml éalega-
thon to Ghix!a sonld be Furnished the same general typs of
gavvices &8 ﬁhem at igsue here on the theory that the




resl mﬁa was te the Unlted States Covernnent vather

then to individusls, 4/ Congressmen Brademas® maismt |
stated that the Comptyoller General's letter placed pare
ticular emphasis on the diglﬁﬁaﬁie considerarions imvolved. 3/

ing th f-:ha pzaaem: mp,
ea a zzxi? m\e&m at: iaut some of thé expenges. of which
wene b the Chinese Governmeat: 123 Congy Res. ¥ 3145
(Apxﬁ 6, 1’57’:‘), This was spparently the game Eirdy. _
gm vessman Bsuman mentioned m&asg Spiaton 1
oumittee oo Standsrde of Conda ot ﬁhieshe con=
aluﬁeé &at *’mgpmga of teavel oy living expens
ele or fn kind by & Member or employse of the Hous
sentatives frowm any fovelign governuent is not &eﬁumﬁd TS
in 5 U.5.C, 7342, and is, thereforve, prohibired.” 1d. at
H 3150, The opinfon states that the Departwent of State snd
the Comptroller Generzl had been eanwl&aé hefors the 1974
opinfon was fgsued, The subsequent xuling by the Comperoller
Genavsl, whick appesvs to have heen scgepted by the Houss in
pagsing » vesolution appruving of the 1975 tyip (zee foot~
note 6, Infra) must be vead as & partial overruling of che
eariier advisory opinfom, at least ag it applies to “efficfal®
trips to the People's Republie of Chiga.

5/ Congressman Brademas mentioned the Gompiroller Genexal’s
Toling on the Eau;e floor on April 6, but stuted that the
roling was that "the law was not violated by reciprocal ez~
pebse arvengements” -~ prasumebly mins matual agreements
under which the host country pays expensus of persons visiting
from the othex ¢puntey. There may be such an aryangement
with China, but we do not believe thet the rsciprocity e}.e* _
ament ig magasary undeyr the theory set forth mm




The éittiﬂégiﬁn drawn la the past betuées travel
and subsfstence furnished to individuals dnd that in
affect furnished to the Ualted States Government fs, in
our visw, & ressonsble cosstruction of the constisutions)
and statutory provisions, In situations in which the in~
dividual eﬁﬁaﬁaﬁﬁ oun agency would pay expenmes if the
forpign governsent did not, the offielal in eh.mry ven
, eelves no gﬁﬂﬁaal benefit from the forelgn government.

The purpose of preventing foveiga influence over $€ﬁﬁ£ﬂ1§

of the United States that may mun: £m raseipt af gﬁx-n

gonal benufite ls thevef X wtly sexved by o

tibiting the scceptance of the ﬁrﬁfei@a swm& % imm-
pitai-.iey* Per dien paynents should of course be vedused

. ox ell ieeémsm a&&defze &Bﬁéxtmﬁmﬁﬂﬁyﬁr

le recopnize Ezmt a foreign goveramg

or & Mepher of Congress or other pffioer m* wﬁiﬁm of
‘ ::E;a ﬁ‘edmi Sovernment to make what s tersmed an “offfelal”
visit at the othey countrxy's expense could in ftself casty
the seeds for the type of fovelgn i{nfluence the counatitu~
tienal and statutoxy provisions were dasigned to prwmm 74

8/ It s uo doubt for chis xeason that the E@gﬁﬁmﬁﬂ of
- Htate has apparently insisted, at lesst insofar ss Lusapwn
employess ave concerned, thet sny such arrsngesent have'
prior approval., In this covnection, Congressmen Rhodes
pointed out on the House floor that the Housw pasged &
resolution in 1975 permitting the 1975 exip to be at the
expense of the Chinese Government. 123 Cong. Rec. H 3145
(April 6, 1977). Ve are not aware of any similer resoluticn
in the presant cdee., However, the mesns by which travel by
Hembers of Congress iz apgxamé or deemed offieial is an
internal concern af the House., Presumably the President's
dasignation of his son 28 o representative on the trip wunder
elrcumstances in whieh £t i appareat that the Chinese Jovern~
sent will pay expenses fornishes analogous afﬁeia‘!. spproval,
although we were informed by the Legal Adviser's Office that
it has never sddreesed this précise fesue.




Yor rhis veason, Lt would be consistent with [—

the constitutions) and stetutery restrietions for tha Wa&

States Mmﬁ g& in&iﬁs on paying the axpensed aé offi«

efsl travel sbrvosd whenevi r poseible, even where paysest by

a forslpn government oouls ‘mgtﬁme&y be m:aem:;m a8

a gift to m ﬁaiteé Stutes yather than to the individuals

igwtfmh Bs:tﬁ where ﬁm d!.g_ omsatis coucerns make such

st Lrvad i s apparently 1s true in the pressnt

% ve aee no aﬁj* stion to scceptanse of the forelgn povern-~
t's hospleality. :

John M. Bexmon
Acting Assistsat Attorney Genes
ﬁfﬁa& of Legal Covngel
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