SETTLEMENT AGREEMENT
This Settlement Agreement ("Agreement") is entered into among the Urrited
States of America, acting through the United States Depa(ment of Justice and on behalf

of the Department of Housing and Urban Development ("H[ID") (collectively the
"United States") and Franklin American Mortgage Company ("Franklin American")
(hereafter collectively referred to as "the Parties"), tlrrough their authorized
representatives.

RECITALS

A.

Between January 2006 and December 21lZ,Franklin American was a

Direct Endorsement Lender approved by the Federal Housing Administration ("FF{A").
Franklin American has its principal place of business in Franklin, Tennessee.

B.

Franklin American agrees that it engaged in the conduct set forth in

Attachment A in connection with its origination, underwriting, and quality control

of

single-family residential mortgage loans, excluding origination or underwriting of Home

Equity Ccrnversion Mortgages under l2 U.S.C. $ 17152-20 or Streamlined Refinances
under
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U.S.C. $ 1715n(a)(7), insured by the FHA on or after January 1, 2006 and that

resulted in claims submitted to HUD on or before July 10, 2015 (hereafter referred to

as

the o'Covered Conduct"). The United States contends that it has certain civil claims
against Franklin American based upon the Covered Conduct'

C.

This Settlernent Agreement is neither an admission of liability by Franklin

American nor a concession by the United States that its claims are not well fbunded.

To avoid the delay, uncertainty, inconvenience, and expense of protracted

litigation of the above claims, and in consideration of the mutual promises and
obligations of this Settlement Agreement, the Parties agree and covenant as follows:
TERMS AND CONDITIONS

l.
at a rate

Franklin American shall pay to the United States $70,000,000 plus interest

of I percent pursuant to the payment schedule set forth in Attachment B

("settlement Arnount"). The initial payment of $ 10,000,000 shall be made no later than
7 days afterthe Effbctive Date of this Agreement.

All

payments shall be made by

electronic funds transfer pursuant to written instructions to be provided by the Civil

Division of the United States Department of Justice.

Z.

Time is of the essence as to all payments required under Paragraph

l.

In

thc event that Franklin American fails to pay the amount due according to Attachment B

within foufteen (14) days after the date specified in Attachment B, Franklin American
shall be in Default of its payment obligations ( "Default"). In the event of Default, the
United States will provide written notice of the Delault ("Notice of Default") to Franklin
American, and Franklin American shall have an opportunity to cure the Default within

thirry (30) days from the date the Notice of Default is sent by email ("Cure Period").
Notice of Default

will

be delivered to Stephen

Stephen.Topetzes@klgates.com.

C' Topetzes at

If Franklin American fails to cure the Default within

the Cure Period as described in this Paragraph, the remaining unpaid balance of the
Settlement Amount, including interest, shall become immediately due and payable, and

Franklin American consents to a Consent Judgment in the amount of the unpaid balance
ptus accrued interest. After Default and expiration of the Cure Period, the United States,
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at its sole option, may begin collection efforts in accordance with law and regulations.
Forbearance by the United States in declaring Default, seeking a consent iudgment, or
executing on thejudgment shall not constitute a waiver by the United States.

3.

Subject to the exceptions in Paragraph 4 (conceming excluded claims)

below, and conditioned upon Franklin American's t'ull payment ofthe Settlement
Amount, the United States releases Franklin American, together \'/ith its current and
former parent corporations, predecessor and successor corporations, divisions, affiliates,

civil or adminislrative monetary claim the

and direct and indirect subsidiaries from any

United States has ibr the Covered Conduct under the False Claims Act,
3729-37 33; the Program Fraud

{[

Civil Remedies Act, 3 I U.S.C.

28. I -28.45; or thc common law theories of breach of

$

3l U.S.C. $$

$ 3801 -3812

& 24 C.F.R.

fiduciary duty, breach of

contract, payment by mistake. unjust enrichment, and fraud, or any other stalutory or

common law cause ofaction for civil damages or civil penalties that thc Civil Division
the Department ofJustice has actual and present authority to assert and compromise
pursuant to 28 C.F.R. $ 0.45(d) in connection with the Covered Conduct'

4.

Notwithstanding the release given in paragraph 3 ofthis Agreement, or

any other term ofthis Agreement, the following claims ofthe United States are

specifically reserved and are not released:

a.

Any liability arising under Title 26, U.S. Code (lntemal Revenue
Code);

b.

Any criminal liability;
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c.

Excepl as explicitly stated in this Agreement, any administrative

liabiliry, including the suspension and debarment rights ofany
federal agency;

d.

Any liability to the United States (or its agencies) for any conduct
other than the Covered Conduct;

5.

e.

Any liability based upon obligations crealed by this Agreement; or

f.

Any liability of individuals.

Franklin American has provided swom financial disclosure statements

("Financial Slatements") to the United States and the United States has relied on the
accuracy and completeness ofthose Financial Statements in reaching this Agreement.

Franklin American warrants that the Financial Statements are complete, accurate, and
current as ofthe time they were provided.

lfthe lJnited Stales learns ofasset(s) in which

Franklin American had an interest at the time of lhis Agreement that were not disclosed
in the Financial Statemenls, or

ifthe United

States learns

ofany misrepresentation by

Franklin American on, or in connection with, the Financial Statements, and ifsuch
nondisclosure or misreplesentation changes the estimated net worth set forth in the

Financial Statements by 55,000,000 or more, the United States may at its option: (a)
rescind this Agreement and file suit based on the Covered Conduct, or (b) let the

Agreement stand and colLect the full Settlement Amount plus one hundred percent
(100%) ofthe value ofthe nel worth ofFranklin American previously undisclosed.
F

ranklin American agrees not to contest any collection action undertaken by the United

States pursuant to this provision. and immedjately to pay the United States all reasonable

costs incurred in such an action, including attomey's tbes and expenses.

6.

In the event that the United States, pursuant to Paragraph 5 (concerning

disclosure of assets), above, opts to rescind this Agreement, Franklin American agrees

not to plead, argue, or otherwise raise any defenses under the theories of statute

of

limitations, laches, estoppel, or similar theories, to any civil or administrative claims that
(a) are filed by the United States within 90 calendar days of written notification to

Franklin American that this Agreement has been rescinded, and (b) relate to the Covered
Conduct, except to the extent these defenses were available on May 14,2013.

7.

Franklin American waives and shall not asse( any defenses Franklin

American lnay have to any criminal prosecution or administrative action relating to the
Covered Conduct that may be based in whole or in part on a contention that, under the
Double Jeopardy Clause in the Fifth Amendment of the Constitution, or under the
Excessive Fines Clause in the Eighth Amendment of the Constitution, this Agreement
bars a remedy sought in such criminai prosecution or administrative action. Nothing in

this paragraph or any other provision of this Agreement constitutes an agreement by the
United States concerning the characterization of the Sefflement Amount for purposes

of

the InternalRevenue laws, Title 26 of the United States Code.

8.

Franklin American fully and finally releases the United States, its

agencies, ollicers, agents, employees, and servants, from any claims (including attorney's
fees. costs, and expenses of every kind and however denominated) that Franklin

American has asserted, could have asserted, or may assert in the future against the United
States, its agencies, officers, agents, employees, and servants, related to the Covered

Conduct and the LJnited States' investigation and prosecution thereof.

5

9.

a.

Unallowable Costs Defined;

All

costs (as defined in the Federal

Acquisition Regulation, 48 C.F,R. $ 31.205-47) incurred by or on behalf of Franklin
American in connection,vvith:

(i)

the matters covered by this Agreement;

(2)

the United States' audit(s) and civil investigation(s) of the
mafters covered by this Agreement;

(3)

Franklin American's investigation, det'ense, and corrective
actions under-taken in response to the United States'

audit(s) investigation(s) in connection with the matters
covered by this Agreement (including attorney's fees);

(4)

the negotiation and performance of this Agreement; or

(5)

the payment Franklin American makes to the United States
pursuant to this Agreement,

are unallowable costs for government contracting purposes (hereinafter ref'erred to as

"Unallowable Costs").

b.

Future Treatment of Unallowable Costs: Unallowable Costs

will

be separately determined and accounted for by Franklin American, and Franklin

American shall not charge such Unallowable Costs directly or indirectly to any contract

with the United States.

c.

"freatment of Unallowable Costs Previously Submitted for

Payment: Within 90 days of the Effective Date of this Agreement, Franklin American
shall identifo and repay by adjustment to future claims for payment or otherwise any

Unallowable Costs included in payments previously sought by Franklin American or any
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of its subsidiaries or afflliates from the United States. Franklin American

agrees that the

United States, at a minimum, shall be entitled to recoup from Franklin American any
overpayment plus applicable intercst and penalties as a result of the inclusion of such

Unallowable Costs on previousiy-submitted requests for payment. The United States,
including the Departrnent of JLrstice and/or the affected agencies, reserves its rights to
audit, examine, or re-examine Franklin American's books and records and to disagree

with any calculations subrnitted by Franklin American or any of its subsidiaries or
affiliates regarding any lJnallowable Costs included in payments previously sought by
Franklin American, or the effbct of any such Unallowable Costs on the amount of such
payments.

10.

Franklin American agrees to cooperate fully and truthfully' with the United

States' investigation of individuals and entities not released in this Agreement' Upon
reasonable notice, Franklin American shallencourage, and agrees not to impair, the
cooperation of its directors, ofticers, and employees, and shall use its best efforts to make
available, and encourage, the cooperation of former directors, officers, and ernployees for

interviews and testimony, consistent with the rights and privileges of such individuals.
I

1.

Franklin American warrants that it has reviewed its financial situation and

rhar it currently is solvent within the meaning

of I 1 U.S.C. $$ 547(b)(3) and

5a8(aXlXBXiiXD, and shall remain solvent following payment to the United States of
the Settlement Amount. Further, the Parties warrant that, in evaluating whether to
execute this Agreement, they (a) have intended that the mutual promises, covenants, and

obligations set fofth consritute a contemporaneous exchange for new value given to
Franklin American, within the meaning of I I U.S.C. $ 5a7(c)(l), and (b) conclude that
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these nrutual promises. covenants, and obligations do, in fact, constitute such a

contemporaneous exchange. Further, the Parties warrant that the mutual promises,
covenants, and obligations set forth herein are intended to and do, in fact, represent a
reasonably equivalent exchange of value that is not intended to hinder, delay, or defraud
any entify to which Franklin American was or became indebted to on or after the date

this transfer, within the meaning of

l1 U.S'C.

of

$ 5a8(a)(1)'

12.

This Agreement is intended to be for the benefit of the Parties only.

13.

Each Party shall bear its own legat and other costs incurred in connection

with this matter, including the preparation and performance of this Agreement'

14.

Each party and signatory to this Agreement represents that it freely and

voluntarily enters in to this Agreement without any degree of duress or compulsion.

15.

This Agreement is governed by the laws of the United States. The

exclusive jurisdiction and venue for any dispute relating to this Agreement is the United
States District Courl for the District of Colorado. For purposes of construing this

Agreement, this Agreement shalI be deemed to have been drafted by all Parties to this
Agreement and shall not, therefore, be construed against any Party for that reason in any
subsequent dispute.

16.

This Agreement constitutes the complete agreement between the Parties.

This Agreement nlay not be amended except by written consent of the Parties'

17.

The unclersigned counsel represent and warrant that they are fully

authorized to execute this Agreement on behalf of the persons and entities indicated
below.
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