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SETTLEMENT AGREEMENT
This Settlement Agreement (“Agreement”) is entered into among the United States of
America, acting through the United States Department of Justice and on behalf of the Office
of Inspector General (“OIG-HHS”) of the Department of Health and Human Services
(“HHS”), (collectively, the “United States”); DaVita Inc. (“DaVita”); and Relator Dennis
Kogod (hereafter collectively referred to as “the Parties”), through their authorized
representatives.
RECITALS

A. Defendant DaVita Inc. is a Delaware corporation with its corporate headquarters
located in Denver, Colorado. DaVita is a provider of dialysis services for patients suffering from
chronic kidney failure, also known as End Stage Renal Disease (“ESRD”).

B. Defendant DaVita Rx, LLC, (“DaVita Rx”) was a wholly owned subsidiary of
DaVita Inc. that provided pharmacy services to patients with ESRD. DaVita Rx ceased business
operations in August 2018.

C. Defendant RMS Lifeline Inc. d/b/a Lifeline Vascular Access (“Lifeline”) was a
wholly owned subsidiary of DaVita Inc., that managed vascular access centers. DaVita Inc. sold
Lifeline in May 2020.

D. On October 31, 2017, Kogod filed a qui tam action in the United States District

Court for the District of Colorado captioned United States ex rel. Kogod v. DaVita, Inc., et al.,

No. 17-cv-02611-PAB, pursuant to the qui tam provisions of the False Claims Act, 31 U.S.C.
§ 3730(b) (“the Civil Action”).

E. The United States contends that DaVita submitted or caused to be submitted
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claims for payment to Medicare Parts B and D, Title XVIII of the Social Security Act, 42 U.S.C.

§§ 1395-139511l. The United States contends that it has certain civil claims against DaVita

arising from the conduct described below. That conduct is referred to below as the “Covered

Conduct:™:

On November 27, 2012, DaVita and one of its competitors in the outpatient
dialysis and renal pharmacy markets (“Competitor”) entered into a Pharmacy
Services and Master Licensing Agreement (“Pharmacy Agreement”).

a.

Pursuant to the Pharmacy Agreement, Competitor paid prescription,
dispensing, and shipping fees to DaVita Rx to serve as Competitor’s
“central fill pharmacy,” or prescription fulfillment provider. DaVita Rx
was responsible for processing, fulfilling, dispensing, and shipping
prescription drugs to Competitor’s Medicare dialysis patients, either at the
patients’ home or Competitor’s dialysis clinics. The United States
contends that Competitor referred its Medicare dialysis patients’
prescriptions to DaVita Rx. Competitor submitted claims to Medicare for
the drugs that DaVita Rx dispensed and the services it provided to
Competitor’s patients from November 2013 to mid-August 2018. Those
claims were reimbursed by the Medicare Part B ESRD Prospective
Payment Services bundle or through Medicare Part D.

The United States contends that, in exchange for Competitor entering into
the Pharmacy Agreement for the referral of its Medicare patients’
prescriptions, DaVita agreed to purchase nine dialysis clinics in Portugal
and Poland from Competitor on November 27, 2012. The United States
further contends that DaVita would not have entered into the European
clinic purchase at the price it paid without Competitor’s return agreement
to enter into the Pharmacy Agreement.

The United States contends that, in exchange for Competitor entering into
the Pharmacy Agreement for the referral of its Medicare patients’
prescriptions, DaVita also agreed in November 2012 to extend an existing
agreement under which it purchased certain products from Competitor’s
subsidiary. The United States further contends that DaVita would not have
entered into the Product Agreement extension at the purchase commitment
levels without Competitor’s return agreement to enter into the Pharmacy
Agreement.

The United States contends that DaVita’s purchase of Competitor’s
European clinics and the extension of the Products Agreement constituted
remuneration paid by DaVita to induce the referral of Competitor’s
Medicare patients’ prescriptions and business to DaVita Rx in violation of
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the Anti-Kickback Statute, 42 U.S.C. § 1320a-7b(b) (“the AKS”), which
caused Competitor to submit false and fraudulent claims for
reimbursement of prescription drugs and services to Medicare in violation
of the False Claims Act, 31 U.S.C. §§ 3729-33.

2. DaVita, through Lifeline, provided management services to physician owners of
vascular access centers and ambulatory surgical centers (collectively, “centers”).
In exchange for these services, Lifeline charged centers a management fee.

a. The United States contends that certain of the centers Lifeline managed
were owned by practices in a position to refer patients to DaVita dialysis
clinics.

b. During the course of the Government’s investigation, DaVita identified a

portion of uncollected management fees for the period from 2007 through
October 31, 2018.

C. The United States contends that DaVita’s failure to collect the portion of
management fees was improper, that it constituted remuneration to induce
patient referrals in violation of the AKS, and that through these
arrangements DaVita submitted false and fraudulent Medicare claims for
dialysis services.

3. On March 31, 2006, DaVita entered into an agreement with a large nephrology
practice (“Practice”) to provide medical director services at certain DaVita
dialysis clinics. The agreement contained a provision whereby DaVita was
required to pay Practice $50,000 for any newly established dialysis clinics within
a specified service radius in which it did not contract with Practice to serve as
medical director.

a. Pursuant to this provision of the agreement, DaVita paid Practice $50,000
on September 22, 2006, and again on October 22, 2012.

b. The United States contends this provision was improper, that the
remuneration paid thereunder violated the AKS, and that through this
arrangement DaVita submitted false and fraudulent claims for dialysis
services administered at the Practice-staffed dialysis clinics to Medicare
for reimbursement.

F. This Settlement Agreement is neither an admission of liability by the DaVita nor a
concession by the United States that its claims are not well founded. DaVita denies the United
States’ and Kogod’s allegations.

G. Kogod claims entitlement under 31 U.S.C. § 3730(d) to a share of the proceeds of
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f. Any liability of individuals;
g. Any liability for express or implied warranty claims or other claims for

defective or deficient products or services, including quality of goods and

services;
h. Any liability for failure to deliver goods or services due; and
i. Any liability for personal injury or property damage or for other

consequential damages arising from the Covered Conduct.

8. Kogod and his heirs, successors, attorneys, agents, and assigns shall not object to
this Agreement but agree and confirm that this Agreement is fair, adequate, and reasonable under
all the circumstances, pursuant to 31 U.S.C. § 3730(c)(2)(B). Conditioned upon Kogod’s receipt
of the payment described in Paragraph 2, Kogod and his heirs, successors, attorneys, agents, and
assigns fully and finally release, waive, and forever discharge the United States, its agencies,
officers, agents, employees, and servants, from any claims arising from the settlement of the
Covered Conduct as alleged in the Civil Action or under 31 U.S.C. § 3730, and from any claims
to a share of the proceeds of this Agreement and/or the Civil Action.

9. Relator, for himself, and for his heirs, successors, attorneys, agents, and assigns,
releases DaVita, and its officers, agents, and employees, from any liability to Relator arising
from the filing of the Civil Action, other than liability under 31 U.S.C. § 3730(d) for expenses or

attorneys’ fees and costs.

10. DaVita waives and shall not assert any defenses it may have to any criminal
prosecution or administrative action relating to the Covered Conduct that may be based in whole
or in part on a contention that, under the Double Jeopardy Clause in the Fifth Amendment of the

Constitution, or under the Excessive Fines Clause in the Eighth Amendment of the Constitution,
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17. Each Party shall bear its own legal and other costs incurred in connection with
this matter, including the preparation and performance of this Agreement.

18. Each Party and signatory to this Agreement represents that it freely and
voluntarily enters into this Agreement without any degree of duress or compulsion.

19. This Agreement is governed by the laws of the United States. The exclusive
jurisdiction and venue for any dispute relating to this Agreement is the United States District
Court for the District of Colorado. For purposes of construing this Agreement, this Agreement
shall be deemed to have been drafted by all Parties to this Agreement and shall not, therefore, be
construed against any Party for that reason in any subsequent dispute.

20. This Agreement constitutes the complete agreement between the Parties. This
Agreement may not be amended except by written consent of the Parties.

21.  The undersigned counsel represent and warrant that they are fully authorized to
execute this Agreement on behalf of the persons and entities indicated below.

22. This Agreement may be executed in counterparts, each of which constitutes an
original and all of which constitute one and the same Agreement.

23.  This Agreement is binding on DaVita’s successors, transferees, heirs, and assigns.

24.  This Agreement is binding on Relator’s successors, transferees, heirs, and assigns.

25.  All Parties consent to the United States’ disclosure of this Agreement, and
information about this Agreement, to the public.

26.  This Agreement is effective on the date of signature of the last signatory to the
Agreement (“Effective Date of this Agreement”). Facsimiles and electronic transmissions of

signatures shall constitute acceptable, binding signatures for purposes of this Agreement.
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