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My remarks today are based on my time as a defense attorney and 21 years of service as
the elected prosecutor in Ripley County, Indiana. During my tenure as Prosecuting
Attorney, I developed best practices for law enforcement in my community, personally
handled domestic and sexual violence cases, and trained prosecutors handling sexual and
domestic violence cases across the country. These experiences showed me the gaps in our
justice system’s response to domestic and sexual violence crimes, and have led me to
advocate for new and better law enforcement strategies over the course of my career.

Left unaddressed, offender-victim dynamics in cases of domestic violence threaten victim
safety, compromise victims’ ability to participate in the criminal justice process, and
impact the type and availability of evidence that can be used to prosecute offenders.! A
victims’ hesitancy or unwillingness to participate in the criminal justice system—due to
witness intimidation, dynamics of power and control, or feelings of love and loyalty
toward the perpetrator—must be carefully examined in order understand how best to help
victims and prosecute these cases.? Less experienced/untrained law enforcement officers
and prosecutors may not recognize legitimate reasons for victim recantation, fail to
investigate and prepare the case in anticipation of a possible recantation, or understand
how these cases can proceed without victim testimony.

Like domestic violence, sexual assault involves uniquely vulnerable victims, and poses
challenges for prosecutors and other professionals in the criminal justice system. How
these crimes happen, who commits them, and who is victimized—are widely
misunderstood by those untrained about perpetrator-victim dynamics and the
neurobiology of trauma. Specialized training, meticulous case preparation, and
compassionate and research-informed interactions with victims and witnesses are critical
to successfully proceeding in these cases.

We know domestic violence and sexual violence incidences are severely underreported.
With that in mind, Ripley County is a jurisdiction of approximately 30,000. In 2019,
there were 90+ reports of domestic violence and less than 15 reports of adult sexual
violence in Ripley County. There are many barriers to reporting these crimes, and I
recognize that Ripley County is not immune to underreporting. The challenges domestic
violence and sexual violence cases present are significant, but not insurmountable. We
must work together to employ additional and new, evidence-based practices to tackle
them. Below, I offer recommendations adapted from national resources addressing best
prosecution practices because they mirror my own experiences in the field.

Recommendation 1: Enhanced Training for Law Enforcement Responding to
Domestic Violence Cases

In domestic violence cases, prosecutors and law enforcement can employ strategies to
enhance a victim’s willingness to participate in the prosecution of their abusers, and even



the chance of prosecutorial success without victim participation. In the latter scenario,
preparing and litigating forfeiture by wrongdoing motions®, which can counter
confrontation challenges in certain cases, is critical, and depends on evidence gathered by
meticulous investigations, conducted by well-trained officers who understand the
dynamic of domestic violence. Typical tactics supporting evidence based prosecutions
include: conducting pretext phone calls (where appropriate), monitoring the defendant’s
phone calls from jail, reading any written communications to the victim, and working
with medical and other experts to interpret and explain injury, lack of injury, common
dynamics, and other important evidence. These investigations often reveal additional
witnesses crucial to corroborating details of the crime when the victim is unwilling or
unable to participate in the prosecution, and prioritize the documentation of information
critical to overcoming hearsay or confrontation objections to the absent victim’s out-of-
court statements.*

By employing the principles of evidence-based prosecution, prosecutors are able to
counter the challenges posed by gaps in the evidence, as well as legal challenges arising
from a victim’s lack of participation. Much of this corroborating evidence may also be
relevant to admission of a victim’s out-of-court statements by establishing that the
defendant forfeited his right to confrontation. Thorough investigation and
documentation®, therefore, is critical in allowing prosecutors to anticipate—and prepare
for—cases where the victim does not participate in prosecution.

Recommendation 2: Development of Specialized Prosecutors and Law Enforcement
Responding to Domestic and Sexual Violence Cases

Specialized prosecution units promote the development of expertise, and provide access
to focused training and collaboration opportunities with allied partners.® The research
shows, however, that a specialized unit alone will not improve prosecution rates unless
the prosecutors assigned to it are specially trained, aggressive, informed, and skillful trial
attorneys, who measure success beyond conviction rates. Specialized investigative
practices aid in uncovering relevant evidence and encourage victims to remain engaged
throughout the process. Specialized trial expertise provides the necessary knowledge and
skills to explain common gaps in evidence and counter deeply entrenched myths and
assumptions about victim credibility—namely what trauma and victimization look like.

Experience, knowledge, and analytical skills are critical in identifying and correctly
applying the criminal statutes, evidentiary and procedural rules, and case law relevant to
the prosecution of sex crimes. Prosecutors must also be familiar with the current research
related to: victim behavior, perpetration, medical/health issues, forensic science, and
psychological/mental health issues. Moreover, specialized prosecutors must understand
the common challenges that arise when investigating and prosecuting these crimes.

Offices can specialize by implementing hiring, assignment, and targeted training
processes that identify and develop compassionate prosecutors with the skills necessary
to succeed in prosecuting sexual and domestic violence. Prosecutors who have performed
well in general crimes, crimes against persons, or violent crimes, who have the desire and
disposition to develop the necessary expertise and to give these cases the attention they
deserve, are possibly good candidates for specialization because of their expertise
engaging with victims.



Recommendation 3: Commit to Trauma-Informed, Victim-Centered and Offender-
Focused Sexual and Domestic Violence Prosecution.

Starting from a place of neutrality is critical, as it ensures trainings, practices, policies,
and philosophies are trauma-informed, victim-centered, and offender-focused. A trauma-
informed approach acknowledges trauma is an individual response to physically or
emotionally harmful events, recognizes the offender is responsible for the victim’s
trauma, aids in identifying and interpreting of evidence of trauma, and assists juries in
understanding its effects. Interaction with victims minimizes re-traumatization and
maximizes their engagement with the criminal justice system.’

A victim-centered approach appreciates the central role victims play in the judicial
process and demands law enforcement partners consider their needs throughout the
process. An offender-focused approach recognizes that offenders purposefully and
intentionally target victims whom they believe they can assault and impugn in order to
avoid the consequences of their conduct. Importantly, it focuses on the offender’s actions
and intent and opposes defense tactics to deflect the focus on to the victim. These two
approaches are not mutually exclusive, however, and prosecutors must weave the two
together in order to ensure a trauma-informed prosecution.

In light of this, prosecutors should specialize in handling sex crimes, domestic violence,
stalking, human trafficking, and/or child abuse cases, rather than carrying a mixed
caseload of generalized crimes. This can enhance the assignment of trauma-informed
practices and personnel to support victims through the criminal justice process.

Recommendation 4: Pretrial Motions, when possible, should be filed.

Pretrial motions enable us to keep out irrelevant and prejudicial information which open
up the victim to attack on issues unrelated to their victimization. Such motions include
those related to safety, rape shield, admissibility of hearsay and other evidence under
federal or state rules. At the same time, prosecutors must file motions to introduce
evidence pertaining to the offender’s other acts, e.g., under FRE 404(b), or behaviors
indicative of consciousness of guilt, and admissions, as well as sentencing enhancements
for repeat offenses, gang activity, use of a firearm, or other factors.®

Recommendation 5: Engage in More Meaningful Multidisciplinary Collaboration
A comprehensive, successful response depends upon all system stakeholders—including
medical forensic examiners and victim advocates. Strong collaboration among these
professionals is essential; if one organization does not do its job well, prosecutions can be
compromised.’ Research shows that a system working collaboratively to provide a
coordinated response encourages more victims to access services and participate in the
process, better holds offenders accountable, and improves victim and community safety.
Collaboration also enables allied professionals to share resources, educate one another,
evaluate, refine their practices, adapt to emerging issues, and ensure the sustainability of
their practices.'® Prosecutors should identify and encourage collaboration with leading
experts in these multidisciplinary fields to better understand victim experiences and
develop deeper insight into sexual assault case evidence.!! Some multidisciplinary
partners not involved in the case may be qualified as experts to offer expert testimony on
victim behavior and should be utilized whenever applicable and possible.



Engagement in Sexual Assault Response Teams (SARTS), represents an important way to
“[e]nsure justice and create a more compassionate and streamlined response, [allowing]
service providers [to] intervene in a way that speaks to the context of each victim's
circumstance and respects the unique roles of the different professionals involved in
responding to sexual assault.”!? Prosecutors should take a leadership role in the SART in
their community and ensure consistent participation, preparation, and mentoring of staff
assigned to the team. ' They should also create a mechanism for receiving and
responding to feedback from their community partners, sexual assault victims who have
reported, and those who choose to remain anonymous or decided not to report.'*

Recommendation 6: Recognize, Prevent, and Respond to Witness Intimidation.
Witness intimidation is a common issue that must be confronted at the outset of a case
and throughout its prosecution. Without addressing it early on, witness intimidation can
lead to destruction of a case, send a message to offenders that they control the criminal
justice process, and cause additional trauma and injury to victims. Prosecutors should
work with law enforcement and corrections to ensure an investigator immediately talks to
the victim and witnesses so they understand what types of conduct constitute intimidation
and how to safely report it. A prosecutor should, when possible, file charges, motions to
revoke bond, and/or include the intimidating conduct in the prosecution of the underlying
case. !

Recommendation 7: Obtain More Accurate Data on the Incidence of Sexual
Violence to Determine the Rate of Victim Reporting to Law Enforcement and
Percentage of Cases to Which Prosecutors are Responding.

Nationwide research suggests that many, if not most, incidents of sexual violence never
result in criminal charges. By obtaining a clearer picture of sexual violence’s scope in our
communities, the reasons for nonreporting, and the rates of case attrition (the rate at
which cases are “lost” or dropped), law enforcement and prosecutors can begin to assess
the extent to which their own actions, as well as the actions of allied professionals in
other agencies, are affecting these numbers.

Accurately calculating the prevalence of sexual assault in one’s jurisdiction, as well as
the rate and causes of attrition is a huge undertaking and could benefit from partnerships
among allied professionals. Prosecutor’s offices that have dedicated analysts
incorporating and integrating data into its practice might be able to capture this number.
However, prosecutors can also work with partners to obtain initial estimates for purposes
of developing a very general, big-picture view of the extent and sources of attrition.

Recommendation 8: Ensure Unbiased and Well-Informed Standards for Charging
and Prosecuting Sex Crimes

Inappropriate declinations tend to rest on two discrete, equally problematic practices: the
initial—often inaccurate—impression of the case facts or victim, and the speculation or
prediction about the likely outcome. Initial impressions that result in declination are often
the product of premature judgments formed before all facts are known. Decisions to forgo
full investigations sometimes flow from an intent to prioritize expenditure of finite
resources for those crimes perceived as most likely to be substantiated and prosecuted. '°
However, improved investigations strengthen complex cases and improve the likelihood
of a positive trial outcome. Results of recent research into untested sexual assault kits



should remind us of the consequences these decisions have for victims and communities,
where failure to properly investigate and adequately communicate among allied
professionals have resulted in perpetrators remaining free to possibly assault others.

Speculation about likelihood of conviction describes prosecutorial decision making based
on what we believe a jury would do rather than based on what they should do. The
“would” rather than “should” approach is also known as predictive analysis and “involves
prosecutors in predicting the future decision-making of others... [and] if the persons who
will make the ultimate decision at trial are unlikely to find the evidence sufficient, then
the prosecutor... [will] decline prosecution on grounds of evidential insufficiency.”"’
Collateral consequences put in motion from this approach includes law enforcement not
referring cases for prosecution if they believe the prosecutor is unlikely to charge, based
on the prosecutor’s professed belief that juries will not convict on a given set of facts.
Predictive analysis is at odds with the proper basis for prosecutorial discretion because it
abdicates the critical decision-making responsibility to a less than fully informed,
hypothetical jury. Prosecutorial decision making must focus on whether a factfinder,
provided with the education (e.g., through expert testimony) and reviewing all available
and admissible evidence, should render a guilty verdict. This method alone is in line with
our duty as prosecutors to ensure the guilty do not escape and the innocent do not suffer
as well as to use all legitimate means to bring about justice. '8

In light of this, prosecutors should identify practices that result in little or no

investigation, leading to cases that are inappropriately or prematurely closed without
charges or referral to the prosecutor. Specialized prosecutors should review all police
reports to determine which types of cases and victims are being passed over and why.

Recommendation 9: Develop a Comprehensive and Measurable Definition of
Success in Sexual Violence Cases

The process of prosecuting a sexual assault case is arguably as important as its outcome.
Even if a case results in a resolution that falls short of the charges or sentence pursued by
the prosecutor, the implementation of best practices throughout the life of the case—from
initial evaluation and charging through resolution—can generate a high quality of
procedural justice for the victim and the public. A comprehensive definition of case
success should thus account for prosecution efforts to bring about justice. There are
multiple measures to consider, including: case resolution, which takes into account case
complexity; the implementation of best prosecution practices throughout case processing;
and the victims’ experiences with their case and the quality of treatment they received. !

Recommendation 10: Enhance Training on Prosecuting Alcohol-Facilitated Sexual
Assault

Alcohol is the most common weapon used to facilitate sexual assault. Offenders use
alcohol because it renders victims vulnerable, affects memory, and impairs judgment and
physical ability. These cases present unique complexities in identifying corroborating
evidence, interviewing victims, explaining basic toxicology, differentiating between
“passouts” and “blackouts,” and understanding the effect of societal attitudes about
alcohol on determinations of victim credibility.?
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