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1

Plaintiff United States of America alleges as follows:

2

INTRODUCTION

3

1.

Recently enacted legislation known as 2017 California Senate Bill 50 (“SB 50”)

4

discriminates against the United States and delays and otherwise obstructs conveyances of real

5

property owned by the United States, including by creating a potential cloud on marketable title.

6

The State of California enacted and is attempting to implement this law even though the

7

Constitution grants the federal government exclusive “Power to dispose of . . . Property belonging

8

to the United States,” and even though California was admitted to the Union on the express

9

condition that it “shall pass no law and do no act whereby the title of the United States to, and right

10

to dispose of, [its lands] shall be impaired or questioned.” That discrimination and obstruction is

11

contrary to the Constitution and laws of the United States and is therefore invalid. The United

12

States brings this action against the State of California, its governor, and its State Lands

13

Commission (collectively, “Defendants”) for a judgment so declaring and for an injunction against

14

any implementation of SB 50.

15

JURISDICTION

16

2.

This is a civil action brought by the United States under the Constitution of the

17

United States (Article IV, Section 3, Clause 2 and Article VI, Clause 2), as well as under the

18

numerous federal statutes set forth in Paragraph 21 below.

19

jurisdiction pursuant to 28 U.S.C. §§ 1331 (federal question) and 1345 (United States as plaintiff).

20

VENUE

21

3.

The Court has subject matter

Venue is proper in this District pursuant to 28 U.S.C. § 1391(b) because (1) all

22

Defendants reside here, and (2) a substantial part of property that is the subject of the action is

23

situated in the City of Sacramento and elsewhere in this District. In addition, more than 16 million

24

acres of federal land is located in the District.

25

4.

This action is properly commenced in the Sacramento Division because it arises in

26

(among other places) Sacramento County.

27

///

28

///
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1
2

PARTIES

5.

Plaintiff is the United States of America, suing on its own behalf and on behalf of

3

its executive departments and other subdivisions (hereinafter, “agencies” or “federal agencies”),

4

including but not limited to those listed in Paragraphs 6 through 13 below.

5
6
7

6.

The General Services Administration (“GSA”) is a federal agency charged by

Congress with responsibilities related to the disposal of real property interests of the United States.
7.

The Department of the Interior is a federal executive department charged by

8

Congress with the responsibility to manage land owned by the United States and to dispose of

9

some of those lands consistent with federal laws and regulations. The Department manages

10

millions of acres of such land through its component bureaus, including the Bureau of Land

11

Management, the National Park Service, the Fish and Wildlife Service, the Bureau of Indian

12

Affairs, and the Bureau of Reclamation.

13

8.

The Department of Defense is a federal executive department charged by Congress

14

with the responsibility to manage military installations and other property owned by the United

15

States through its components, including the Department of the Army, the Department of the Navy,

16

and the Department of the Air Force.

17

9.

The Department of Agriculture is a federal executive department charged by

18

Congress with responsibilities that include managing lands owned by the United States, including

19

management by the U.S. Forest Service of millions of acres of National Forest System lands.

20

10.

The Department of Veterans Affairs (“VA”) is a federal executive department

21

charged by Congress with the responsibility to provide healthcare, benefits, and memorial services

22

to eligible veterans and others. VA is also charged by Congress with responsibilities related to

23

hundreds of hospitals, clinics, cemeteries, and other real property owned by the United States,

24

including the responsibility to grant easements and to lease or otherwise dispose of unneeded real

25

property.

26

11.

The Department of Homeland Security is a federal executive department charged

27

by Congress with the responsibility to manage, through the United States Coast Guard, military

28

installations and other property owned by the United States.
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1

12.

The United States Postal Service is an independent establishment of the Executive

2

Branch of the Government of the United States charged by Congress — in part under its

3

constitutional authority to “establish Post Offices and post Roads,” art. I, § 8, cl. 7 — with the

4

responsibility of establishing and maintaining postal facilities; providing such postal facilities as

5

it determines are needed; and holding, maintaining, selling, leasing, or otherwise disposing of such

6

property or any interest therein.

7

13.

The Department of Health and Human Services is a federal executive department

8

charged by Congress in the McKinney-Vento Homeless Assistance Act with the responsibility to

9

convey certain real property owned by the United States for public health uses and to assist the

10

homeless.

11

14.

Defendant State of California (“State”) is a state of the United States.

12

15.

Defendant Edmund G. Brown, Jr., is the Governor of the State of California. He is

13

sued in his official capacity.

14
15

16.

Defendant California State Lands Commission (“SLC”) is an agency of the State

of California, with responsibilities under state law to manage lands owned by the State.

16

GENERAL ALLEGATIONS

17

The Supremacy and Property Clauses of the Constitution

18

17.

The Supremacy Clause of the Constitution provides: “This Constitution, and the

19

Laws of the United States which shall be made in Pursuance thereof . . . , shall be the supreme

20

Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the

21

Constitution or Laws of any State to the Contrary notwithstanding.” U.S. Const. art. VI, cl. 2.

22

18.

The Property Clause of the Constitution provides that “Congress shall have Power

23

to dispose of and make all needful Rules and Regulations respecting the Territory or other Property

24

belonging to the United States.” U.S. Const. art. IV, § 3, cl. 2. In our constitutional system, the

25

“power over the public land thus entrusted to Congress is without limitation.” United States v.

26

City & County of San Francisco, 310 U.S. 16, 29 (1940).

27

///

28

///
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1

The Act Admitting California into the Union

2

19.

On September 9, 1850, Congress enacted “An Act for the Admission of the State

3

of California into the Union,” ch. 50, 9 Stat. 452. Section 3 of the Act provides in relevant part

4

that “the said State of California is admitted into the Union upon the express condition that the

5

people of said State, through their legislature or otherwise, shall never interfere with the primary

6

disposal of the public lands within its limits, and shall pass no law and do no act whereby the title

7

of the United States to, and right to dispose of, the same shall be impaired or questioned.” 9 Stat.

8

at 452.

9

Federal Statutes Authorizing Conveyances Purportedly Subject to SB 50

10

20.

Under the authority of the Property Clause, Congress has enacted a broad array of

11

statutes that delegate to federal agencies authority to convey interests in real property owned by

12

the United States, including by (but not limited to) conveying lands or interests in lands through

13

sales, donations, or exchanges; by issuing leases; and by granting easements or rights of way. In

14

these statutes, Congress has either specified, or charged federal agencies with the authority and

15

responsibility to determine, when, to whom, for what purposes, and on what conditions such

16

interests will be conveyed.

17

conditions and limitations imposed by Congress and by the agencies themselves in their

18

regulations implementing these statutes.

19
20

21.

Federal agencies effect these conveyances subject to specific

The statutes that authorize or otherwise govern conveyances of federal real property

purportedly subject to SB 50 include (but are not limited to) the following:

21



10 U.S.C. §§ 2663(e), 2667-2668, 2688, 2878, 18240;

22



14 U.S.C. §§ 92-93, 685;

23



16 U.S.C. § 460d;

24



General Exchange Act of 1922, 16 U.S.C. §§ 485-486;

25



Small Tracts Act of 1983, 16 U.S.C. §§ 521d, 521e;

26



National Wildlife Refuge System Administration Act of 1966, 16 U.S.C. §§ 668dd-668ee;

27



23 U.S.C. §§ 107(d), 317;

28



Workforce Innovation and Opportunity Act, 29 U.S.C. § 3249(b);
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1



Mining Law of 1872, 30 U.S.C. §§ 22-54;

2



Mineral Leasing Act of 1920, 30 U.S.C. §§ 181-287;

3



33 U.S.C. § 558b;

4



38 U.S.C. §§ 2405, 2412, 8103, 8118, 8122, 8124, 8161-8169;

5



Postal Reorganization Act of 1970, 39 U.S.C. §§ 401(5), 403(b)(3), 404(a)(3);

6



40 U.S.C. §§ 541-559, 581, 1314, 3304;

7



McKinney-Vento Homeless Assistance Act, 42 U.S.C. §§ 11411-11412;

8



Recreation and Public Purposes Act of 1926, 43 U.S.C. §§ 869 to 869-4;

9



Federal Land Policy and Management Act of 1976, 43 U.S.C. §§ 1713, 1716-1722, 1746,
1761;

10
11



49 U.S.C. §§ 47151-47153;

12



51 U.S.C. § 20145;

13



Land and Water Conservation Fund Act of 1968, 54 U.S.C. § 102901;

14



54 U.S.C. §§ 305103-305104;

15



Defense Base Closure and Realignment Act of 1990, Pub. L. No. 101-510, tit. XXIX, pt. A,
104 Stat. 1485, 1808-19 (1990), as amended;

16
17



Military Construction Authorization Act for Fiscal Year 1991, Pub. L. No. 101-510, div. B,

18

§ 2824, 104 Stat. 1485, 1790-91 (1990), as amended by Pub. L. No. 103-160, § 2834, 107

19

Stat. 1547, 1896 (1993);

20



21
22

Consolidated Appropriations Act, 2005, Pub. L. No. 108-447, div. H, § 412, 118 Stat. 2809,
3259 (2004);



Water Resources Development Act of 2007, Pub. L. No. 110-114, § 3182(b), 121 Stat.

23

1041, 1165-66, as amended by Water Resources Reform and Development Act of 2014,

24

Pub. L. No. 113-121, § 6005(a), 128 Stat. 1193, 1357;

25



26
27
28

National Defense Authorization Act for Fiscal Year 2015, Pub. L. No. 113-291, §§ 30053006, 128 Stat. 3292, 3742-45 (2014);



Coast Guard Authorization Act of 2015, Pub. L. No. 114-120, § 501, 130 Stat. 27, 67-68
(2016);
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1



West Los Angeles Leasing Act of 2016, Pub. L. No. 114-226, 130 Stat. 926; and

2



Water Infrastructure Improvements for the Nation Act, Pub. L. No. 114-322, § 3607, 130

3

Stat. 1628, 1795-96 (2016).

4

SB 50

5

22.

California Senate Bill No. 50, Chapter 535, was approved by Defendant Brown on

6

October 6, 2017. SB 50 became effective, as a matter of California law, on January 1, 2018. A

7

true and correct copy of SB 50 is attached hereto as Exhibit 1.

8
9
10

23.

Section 4 of SB 50 added Section 8560 to the California Public Resources Code.

Section 8560(b)(1) makes it “the policy of the State of California to discourage conveyances that
transfer ownership of federal public lands in California from the federal government.”
24.

11

Section 8560(a)(2) defines the “conveyance[s]” to which the legislation purports to

12

apply to include “any method, including sale, donation, or exchange, by which all or a portion of

13

the right, title, and interest of the United States in and to federal lands located in California is

14

transferred to another entity.” Section 8560(a)(3) defines the term “Federal public lands” to mean

15

“any land owned by the United States, including the surface estate, the subsurface estate, or any

16

improvements on those estates.”
25.

17

Section 8560(b)(2)(A) states: “Except as provided in this chapter, conveyances of

18

federal public lands in California are void ab initio unless the [SLC] was provided with the right

19

of first refusal to the conveyance or the right to arrange for the transfer of the federal public land

20

to another entity.” The only conveyances exempted from this and other purported requirements

21

of SB 50 (by a new Section 8561 of the California Public Resources Code) are “sale[s] of real

22

property acquired by a federal agency through a foreclosure proceeding.”

23

26.

Section 8560(b)(2)(B) provides that the SLC “may seek declaratory and injunctive

24

relief from a court of competent jurisdiction to contest conveyances made to any entity unless the

25

requirements of this paragraph are met.”

26

27.

Section 8560(b)(2)(D)(i) provides: “Prior to the conveyance of federal public lands

27

in California, if the [SLC] was provided with the right of first refusal or the right to arrange for the

28

///
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1

transfer of the federal public lands to another entity, the [SLC] shall issue a certificate affirming

2

compliance with this section.”

3

28.

Section 2 of SB 50 added Section 6223 to the California Government Code.

4

Section 6223(a) provides: “A person shall not knowingly present for recording or filing with a

5

county recorder a deed, instrument, or other document related to a conveyance subject to Section

6

8560 of the Public Resources Code unless it is accompanied by a certificate of compliance from

7

the [SLC]. A person who presents for recording or filing with a county recorder a deed, instrument,

8

or other document in violation of this section is liable for a civil penalty not to exceed five thousand

9

dollars ($5,000).”

10

29.

Section 3 of SB 50 added Section 27338 to the California Government Code.

11

Section 27338 provides: “A deed, instrument, or other document related to a conveyance that is

12

subject to Section 8560 of the Public Resources Code shall be titled ‘Federal Public Land Deed of

13

Conveyance’ and shall not be recorded without a certificate from the [SLC]. The federal agency

14

wishing to convey federal public lands shall ensure that the deed, instrument, or other conveyance

15

document is titled in the manner required by this section.”

16
17
18

30.

None of these provisions applies to conveyances of land by citizens of California

or other persons. By its terms, SB 50 applies to conveyances of federal public lands alone.
31.

The SLC does not intend to issue any certificate of compliance pursuant to

19

Section 8560(b)(2)(D) without first having evaluated on a case-by-case basis whether to exercise

20

or waive the rights purportedly granted to it by SB 50.

21

32.

The SLC intends to evaluate whether to exercise or waive the rights purportedly

22

granted to it by SB 50 at its regularly scheduled meetings, which are held at two- to three-month

23

intervals.

24

33.

No California statutes, regulations, or other legal requirements, including SB 50

25

itself, require the SLC to make a decision within a reasonable time or within any specified period

26

of time regarding whether to exercise the rights purportedly granted to it by SB 50.

27
28

34.

No federal agency has offered the SLC a right of first refusal (or the right to arrange

for transfer to another entity) with respect to a conveyance purportedly subject to SB 50.
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1

Examples of Specific Conveyances Purportedly Subject to SB 50

2

Corporate Way Pocket Parcel

3

35.

Prior to January 1, 2018, the GSA posted on a public website information indicating

4

that in January 2018, it would begin an auction soliciting competitive bids for a parcel of real

5

property located between 1110 and 1120 Corporate Way, Sacramento, California. Although the

6

parcel is owned by the Postal Service and is subject to the Postal Service’s disposal authority, the

7

GSA is auctioning the property pursuant to agreements with the Postal Service. This parcel is

8

referred to as the “Corporate Way Pocket Parcel” and consists of approximately 1.7 acres of

9

undeveloped land.

10

36.

In late December 2017, the SLC sent the GSA a letter stating that under SB 50, the

11

“GSA must provide the [SLC] with the right of first refusal or right to arrange for the transfer of

12

the parcel to another entity in order to comply with State law and validly transfer the parcel.” A

13

true and correct copy of the SLC’s letter to GSA is attached hereto as Exhibit 2.

14

37.

The GSA received no bids on the Corporate Way Pocket Parcel. The auction was

15

temporarily suspended in early March 2018, in part because of the potential cloud on marketable

16

title resulting from SB 50. SB 50 has also created uncertainty regarding whether and how the GSA

17

should proceed with other auctions that it had planned to initiate in the future, including within the

18

next three months.

19
20

Admiral’s Cove Property
38.

Prior to January 1, 2018, the Department of the Navy entered into a contract under

21

which it intended to convey to a developer, for a purchase price of approximately $38 million, the

22

fee simple interest in the “Admiral’s Cove property,” located in Alameda, California. The GSA

23

serves as the Navy’s agent in connection with this transaction, providing services under an

24

interagency agreement.

25

39.

This property was formerly used as housing for a military installation at the Naval

26

Air Station Alameda. The Navy and a local redevelopment agency expended substantial resources

27

over a period of many years, including in conducting environmental reviews, before the Navy

28

decided to convey the property.
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1

40.

Although the conveyance of the Admiral’s Cove property was originally scheduled

2

to close on January 31, 2018, the purchaser has repeatedly requested that the closing be delayed,

3

citing SB 50 (among other reasons). In the exercise of its discretion, GSA has thus far granted

4

these requests. The purchaser asked the SLC for an exemption from or waiver of the purported

5

requirements of SB 50. The SLC indicated it will consider the conveyance at a meeting scheduled

6

for April 19, 2018.

7

Arc Vineyards Parcel

8
9
10

41.

Prior to January 1, 2018, the Department of the Interior, through the Bureau of Land

Management, proposed to sell the surface estate of a roughly 5.9-acre isolated parcel of public land
located in Santa Barbara County, California, to resolve an inadvertent trespass.

11

42.

As part of its decision-making process, the Department of the Interior expended

12

resources over a period of years in amending a land use plan, carrying out environmental reviews,

13

and securing an appraisal to determine the fair market value of the parcel. The Department

14

provided timely opportunities for comment by the public, the SLC, and the State, including a 60-

15

day period of review by Defendant Brown. No agency or officer of the State of California objected

16

to the proposed sale.

17

43.

On February 12, 2018, the SLC sent the Department a letter stating that the Arc

18

Vineyards conveyance is subject to SB 50 and demanding that the Department supply information

19

to allow the SLC to decide whether to exercise its purported rights under SB 50. A true and correct

20

copy of the SLC’s letter to the Department is attached hereto as Exhibit 3.

21

City of Dublin, Alameda County, Property

22

44.

Prior to January 1, 2018, the Department of the Army entered into a land exchange

23

agreement with a developer in connection with a multi-phase transaction involving exchanges of

24

real property located in the City of Dublin, Alameda County for construction of facilities at Camp

25

Parks, an Army military installation.

26

45.

The planned conveyances, and prior conveyances under this agreement, were the

27

subject of careful planning, study, and environmental review conducted over a period of years.

28

///
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1

46.

After the Army’s transaction partner asked the SLC for an exemption from or

2

waiver of SB 50’s purported requirements, the SLC considered the federal conveyances at its

3

February 27, 2018 meeting. In its own words, the SLC, “in its first instance considering federal

4

property conveyance pursuant to SB 50, exercised its right of first refusal to consider acquiring

5

about 78 acres of federal public lands in the City of Dublin.” A true and correct copy of the “State

6

Lands Commission February [2018] Meeting Highlights” issued by the SLC is attached hereto as

7

Exhibit 4.

8

47.

At that meeting, SLC exercised its purported right of first refusal by accepting the

9

recommendation of its staff to “Find that it is not in the best interests of the State for the [SLC] to

10

acquire 78.21 acres of land proposed for conveyance from the U.S. Army Corps of Engineers to

11

Dublin Crossing, LLC, or to arrange for its transfer to another entity.” True and correct copies of

12

the staff report regarding the subject conveyances and the resulting Certificate of Compliance

13

dated March 2, 2018 are attached hereto as Exhibit 5 and Exhibit 6, respectively.

14

48.

On March 13, 2018, the Army’s transaction partner requested that the Army

15

approve a revised form of the deed for these conveyances that would include the title “Federal

16

Public Land Deed of Conveyance” in order to comply with the purported requirements of Section

17

3 of SB 50 and to ensure the local recording office will record the deed.

18

Conveyance to Lloyd L. Fields

19

49.

On December 16, 2016, Congress enacted the Water Infrastructure Improvements

20

for the Nation Act. Section 3607 of the Act directs the Secretary of the Interior to convey to Lloyd

21

L. Fields a patent for a 41.15-acre parcel of federal land, upon Fields’ execution of a deed

22

conveying certain property to the United States to be held in trust for the exclusive use and benefit

23

of the Morongo Band of Mission Indians. Section 3607 further directs the Secretary to grant an

24

easement over federal land to the City of Banning, California.

25

50.

The Department of the Interior has made substantial preparations necessary to carry

26

out the congressional mandate to issue a patent to Lloyd L. Fields. The Department intends to

27

move forward with the transaction notwithstanding SB 50’s purported requirements.

28

///
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1
2

West Los Angeles Campus
51.

Prior to January 1, 2018, the VA made substantial progress towards finalizing and

3

implementing a framework Draft Master Plan (publicly issued in January 2016) to revitalize its

4

388-acre West Los Angeles Campus. Pursuant to the Draft Master Plan, the VA contemplates

5

leasing real property to other entities — in accordance with 38 U.S.C. §§ 8161-8169 and the West

6

Los Angeles Leasing Act of 2016 — for the purpose of providing permanent supportive housing

7

and related services for local veterans. The VA also contemplates issuing an easement to the City

8

of Los Angeles in support of the planned Purple Line Metro Project. These actions would help

9

restore the campus to a safe and welcoming community for veterans and help to reduce veteran

10

homelessness in Los Angeles.

11
12

Other Conveyances
52.

In 2018, federal agencies plan to carry out additional conveyances of real property

13

purportedly subject to and restricted by SB 50. Federal agencies plan to carry out additional

14

conveyances in 2019 and subsequent years, consistent with statutory and regulatory authorities.

15
16

Effects of SB 50
53.

SB 50 purports to authorize the SLC to override the determinations of Congress or

17

federal agencies or both regarding when, to whom, and for what purpose conveyances of federal

18

interests in property located in California will be made, including determinations made by or under

19

the federal statutes discussed in Paragraph 21 above and in connection with the specific examples

20

of conveyances discussed in Paragraphs 35 through 51 above.

21

54.

SB 50 creates a cloud on record and marketable title and, as a result, creates

22

uncertainty, the significant potential for litigation and other expenditures of resources, and other

23

burdens for the United States and those with whom it deals. This may result in a loss of opportunity

24

to convey in a manner and at a price that best serves the United States’ needs.

25
26
27
28

55.

SB 50 delays (potentially indefinitely) and thereby obstructs conveyances of federal

real property interests in California.
56.

SB 50 interferes with federal agencies’ ability to comply with obligations under

binding agreements with transaction partners or other federal agencies, including agreements
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1

entered into prior to January 1, 2018, and to comply with court orders. It is impossible for certain

2

federal agencies to offer a right of first refusal (or a right to arrange transfer to another entity) and

3

also comply with these obligations and orders.

4
5
6

57.

As a result of uncertainty created by the enactment of SB 50 and the requirements

it purports to impose, federal conveyances have been, and will continue to be, delayed.
58.

As a result of uncertainty created by the enactment of SB 50, federal agencies have

7

been, and will continue to be, unable to finalize conveyances that would have been finalized but

8

for the enactment of SB 50.

9

59.

Unless and until the Court declares that SB 50 is unconstitutional and enjoins its

10

implementation, SB 50 will have the effect of increasing costs and reducing the revenues that flow

11

to the United States from conveyances of federal property.

12

60.

Unless and until the Court declares that SB 50 is unconstitutional and enjoins its

13

implementation, SB 50 will disrupt the market for land owned by the United States in California,

14

in that fewer potential buyers are likely to submit bids in connection with competitive sales and

15

other transactions, or participate in negotiated transactions, regarding such land.

16

61.

Unless and until the Court declares that SB 50 is unconstitutional and enjoins its

17

implementation, SB 50 will artificially depress the market value of land owned by the United

18

States in California, in that potential buyers of such land likely will be willing to pay relatively

19

less to the United States.

20

62.

Unless and until the Court declares that SB 50 is unconstitutional and enjoins its

21

implementation, SB 50 will obstruct federal land exchange transactions, including exchanges

22

expressly directed by Congress, through which the United States seeks to acquire real property

23

interests to serve important purposes and further important objectives established by Congress.

24
25

63.

conveyances of property by citizens of California or other persons.

26
27
28

SB 50 does not, and will not, have the aforementioned effects with respect to

DECLARATORY RELIEF ALLEGATIONS

64.

There is an actual controversy between the United States and Defendants with

respect to the validity of SB 50.
Complaint for Declaratory and Injunctive Relief
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1

65.

The United States asserts that SB 50 is, on its face and as applied, contrary to the

2

Constitution and laws of the United States and is therefore invalid; and that SB 50 may not lawfully

3

be applied or enforced against the United States and those with whom it deals.

4
5

66.

Defendants, by contrast, assert that SB 50 is valid, and they intend to apply and

enforce it against the United States and those with whom it deals.

6

67.

Pursuant to 28 U.S.C. § 2201(a), this Court has the authority (and should exercise

7

the authority) to declare the legal rights and obligations of the parties with respect to SB 50 and its

8

application or enforcement.

9

FIRST CLAIM FOR RELIEF

10

(Intergovernmental Immunity)

11
12
13

68.

The United States incorporates by reference the allegations in Paragraphs 1 to 67

69.

SB 50 discriminates against the United States and those with whom it deals because

above.

14

it imposes restrictions on conveyances of property by the United States, and on recordation of

15

deeds and other instruments related to such conveyances, that the State does not impose on its own

16

citizens or on any other persons. Because the restrictions apply only to conveyances of federal

17

lands, SB 50 also discriminates against persons with whom the United States deals as transaction

18

partners and potential transaction partners, including various local public entities in California.

19

70.

In so discriminating against the United States and those with whom it deals, SB 50

20

violates intergovernmental immunity and, consequently, violates the Supremacy Clause of the

21

Constitution.

22

71.

Moreover, SB 50 purports to directly regulate the United States and those with

23

whom it deals by compelling federal agencies to uniquely title all conveyance documents and to

24

provide the SLC with a right of first refusal to conveyances of federal property interests or the

25

right to arrange for the transfer of the property interest to a different entity selected by the SLC.

26

72.

SB 50 further purports to directly regulate the United States and those with whom

27

it deals by authorizing the SLC to delay (potentially indefinitely) and thereby obstruct conveyances

28

by federal agencies of federal interests in property located in California.
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1

73.

SB 50 further purports to directly regulate the United States and those with whom

2

it deals by authorizing the SLC to override the determinations of Congress or federal agencies or

3

both regarding when, to whom, and for what purpose federal interests in property will be conveyed.

4

74.

SB 50 further purports to directly regulate the United States and those with whom

5

it deals by obstructing federal land exchange transactions, including those expressly directed by

6

Congress, through which the United States seeks to acquire real property interests to serve

7

important purposes and further important objectives established by Congress.

8
9
10

75.

In so purporting to regulate the United States and those with whom it deals, SB 50

further violates intergovernmental immunity and, consequently, further violates the Supremacy
Clause of the Constitution.

11

SECOND CLAIM FOR RELIEF

12

(Preemption)

13
14
15

76.

The United States incorporates by reference the allegations in Paragraphs 1 to 67

77.

SB 50 is in direct violation of the Act for the Admission of the State of California

above.

16

into the Union, which states: “California is admitted into the Union upon the express condition

17

that the people of said State, through their legislature or otherwise, shall never interfere with the

18

primary disposal of the public lands within its limits, and shall pass no law and do no act whereby

19

the title of the United States to, and right to dispose of, the same shall be impaired or questioned.”

20

9 Stat. at 452.

21

78.

The Property Clause, Act for the Admission of the State of California into the

22

Union, and the federal statutes listed in Paragraph 21 above, as well as other federal statutes and

23

implementing regulations governing federal conveyances of federal land, occupy the field with

24

respect to regulation of conveyances of federal interests in real property. These federal authorities

25

comprehensively regulate federal conveyances, leaving no room for SB 50 or other state

26

regulation. In addition, these federal authorities establish that the federal interest in conveyances

27

of federal interests in real property is “so dominant” that it should be assumed to preclude

28

enforcement of SB 50 or any other state regulation of these conveyances.
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1

79.

SB 50 conflicts with, and is therefore preempted by, these same federal authorities,

2

because it stands as an obstacle to the accomplishment and execution of the full purposes and

3

objectives of Congress reflected in such authorities.

4

80.

SB 50 further conflicts with, and is therefore preempted by these same federal

5

authorities, because it is impossible for most federal agencies to comply with both SB 50 and these

6

authorities.

7
8
9
10

PRAYER FOR RELIEF

81.

Wherefore, Plaintiff United States of America prays that the Court enter judgment

against Defendants and award the following relief:
(a)

a declaration that SB 50 — including Sections 8560 and 8561 of the California

11

Public Resources Code and Sections 6223 and 27338 of the California Government Code — is

12

invalid under the Supremacy Clause of the United States Constitution, both on its face and as

13

applied to the United States of America, its agencies, its officers, and those with whom it deals;

14
15

(b)

preliminary and permanent injunctions against any application of SB 50 to the

United States of America, its agencies, its officers, and those with whom it deals;

16

(c)

costs of suit; and

17

(d)

such other and further relief as the Court deems just and proper.

18

Dated: April 2, 2018.

19

Respectfully submitted,
/s/ Eric Grant
JEFFREY H. WOOD
Acting Assistant Attorney General
ERIC GRANT
Deputy Assistant Attorney General
JUSTIN HEMINGER
STACY STOLLER
PETER McVEIGH
Attorneys
Environment and Natural Resources Division
U.S. Department of Justice

20
21
22
23
24
25

27

McGREGOR W. SCOTT
United States Attorney
DAVID T. SHELLEDY
Civil Chief, Assistant United States Attorney

28

Counsel for Plaintiff United States of America

26

Complaint for Declaratory and Injunctive Relief

Page 15

Case 2:18-at-00406 Document 1 Filed 04/02/18 Page 17 of 17

1

INDEX OF EXHIBITS

2

1.

California Senate Bill No. 50 (Oct. 6, 2017).

3

2.

Letter from California State Lands Commission to U.S. General Services Administration

4

(Dec. 23, 2017).

5

3.

Letter from California State Lands Commission to BLM Bakersfield (Feb. 12, 2018).

6

4.

State Lands Commission February Meeting Highlights (Feb. 27, 2018).

7

5.

SLC Staff Report C86 (Feb. 27, 2018).

8

6.

SLC Certificate of Compliance (Mar. 2, 2018).

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
Complaint for Declaratory and Injunctive Relief

Case 2:18-at-00406 Document 1-1 Filed 04/02/18 Page 1 of 5

Exhibit 1

STATE OF CALIFORNIA

AUTHENTICATED
ELECTRONIC LEGAL MATERIAL

Case 2:18-at-00406 Document 1-1 Filed 04/02/18 Page 2 of 5
Senate Bill No. 50
CHAPTER 535

An act to add Section 27338 to, to add Chapter 3.4 (commencing with
Section 6223) to Division 7 of Title 1 of, and to repeal the heading of Chapter
3.4 (commencing with Section 6223) of Division 7 of Title 1 of, the
Government Code, and to add Chapter 5 (commencing with Section 8560)
to Part 4 of Division 6 of the Public Resources Code, relating to public
lands.
[Approved by Governor October 6, 2017. Filed with
Secretary of State October 6, 2017.]

legislative counsel’s digest

SB 50, Allen. Federal public lands: conveyances.
Existing law vests the authority over public lands owned by the state with
the State Lands Commission. Existing federal law authorizes federal agencies
to convey federal public lands under certain circumstances.
This bill would establish, except as provided, a policy of the state to
discourage conveyances of federal public lands in California from the federal
government. The bill would, except as provided, specify that these
conveyances are void ab initio unless the commission was provided with
the right of ﬁrst refusal or the right to arrange for the transfer of the federal
public land to another entity. The bill would require the commission to issue
a certiﬁcate of compliance if the commission was provided with the right
of ﬁrst refusal or the right to arrange for the transfer of the federal public
land to another entity. The bill would require the commission to waive the
right of ﬁrst refusal or the right to arrange for the transfer of the federal
public land to another entity for conveyances the commission deems to be
routine, as speciﬁed. The bill would require the commission, the Wildlife
Conservation Board, and the Department of Fish and Wildlife to enter into
a memorandum of understanding establishing a state policy that they will
undertake all feasible efforts to protect against future unauthorized
conveyances of federal public lands or any change in federal public land
designation. The bill would authorize the commission to seek declaratory
and injunctive relief in a court of competent jurisdiction to contest these
conveyances. The bill would, except as provided, prohibit a person from
knowingly presenting for recording or ﬁling with the county recorder a
deed, instrument, or other document related to the conveyance of federal
public lands unless it is accompanied by a certiﬁcate of compliance and
would subject a person who violates this prohibition to a civil penalty not
to exceed $5,000. By increasing the duties of the county recorder’s ofﬁce,
this bill would impose a state-mandated local program. The bill would
provide that the state shall not be responsible for any costs associated with
90
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conveyed federal public land that the commission did not accept, purchase,
or arrange for the transfer of, as provided. The bill would require the
commission to ensure, for any conveyed federal public land the commission
accepts, purchases, or arranges for the transfer of, that future management
of the conveyed federal public land is determined in a public process that
gives consideration of past recognized and legal uses of those lands.
The California Constitution requires the state to reimburse local agencies
and school districts for certain costs mandated by the state. Statutory
provisions establish procedures for making that reimbursement.
This bill would provide that no reimbursement is required by this act for
a speciﬁed reason.
The people of the State of California do enact as follows:
SECTION 1. The heading of Chapter 3.4 (commencing with Section
6223) of Division 7 of Title 1 of the Government Code is repealed.
SEC. 2. Chapter 3.4 (commencing with Section 6223) is added to
Division 7 of Title 1 of the Government Code, to read:
Chapter 3.4. Recording of Documents
6223. (a) A person shall not knowingly present for recording or ﬁling
with a county recorder a deed, instrument, or other document related to a
conveyance subject to Section 8560 of the Public Resources Code unless it
is accompanied by a certiﬁcate of compliance from the State Lands
Commission. A person who presents for recording or ﬁling with a county
recorder a deed, instrument, or other document in violation of this section
is liable for a civil penalty not to exceed ﬁve thousand dollars ($5,000).
(b) Civil penalties collected pursuant to this section shall be deposited
into the state General Fund.
SEC. 3. Section 27338 is added to the Government Code, to read:
27338. A deed, instrument, or other document related to a conveyance
that is subject to Section 8560 of the Public Resources Code shall be titled
“Federal Public Land Deed of Conveyance” and shall not be recorded
without a certiﬁcate from the State Lands Commission. The federal agency
wishing to convey federal public lands shall ensure that the deed, instrument,
or other conveyance document is titled in the manner required by this section.
SEC. 4. Chapter 5 (commencing with Section 8560) is added to Part 4
of Division 6 of the Public Resources Code, to read:
Chapter 5. Conveyance of Federal Lands
8560. (a) For purposes of this chapter, the following terms apply:
(1) “Conservation plan” means a habitat conservation plan developed
pursuant to Section 10 of the federal Endangered Species Act of 1973 (16
U.S.C. Sec. 1539) and its implementing regulations, as the federal act and
90
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regulations exist as of January 1, 2016, and an approved natural communities
conservation plan developed pursuant to the Natural Community
Conservation Planning Act (Chapter 10 (commencing with Section 2800)
of Division 3 of the Fish and Game Code).
(2) “Conveyance” includes any method, including sale, donation, or
exchange, by which all or a portion of the right, title, and interest of the
United States in and to federal lands located in California is transferred to
another entity.
(3) “Federal public land” means any land owned by the United States,
including the surface estate, the subsurface estate, or any improvements on
those estates.
(4) “Infrastructure” means any development or construction that is not
on or appurtenant to the federal public land at the time of transfer.
(b) (1) Except as provided in Chapter 6 (commencing with Section 6441)
of Part 1, it is the policy of the State of California to discourage conveyances
that transfer ownership of federal public lands in California from the federal
government.
(2) (A) Except as provided in this chapter, conveyances of federal public
lands in California are void ab initio unless the commission was provided
with the right of ﬁrst refusal to the conveyance or the right to arrange for
the transfer of the federal public land to another entity.
(B) The commission may seek declaratory and injunctive relief from a
court of competent jurisdiction to contest conveyances made to any entity
unless the requirements of this paragraph are met.
(C) The commission shall formally consider its right of ﬁrst refusal or
arrange for the transfer of federal public lands to a third party at a public
hearing.
(D) (i) Prior to the conveyance of federal public lands in California, if
the commission was provided with the right of ﬁrst refusal or the right to
arrange for the transfer of the federal public lands to another entity, the
commission shall issue a certiﬁcate afﬁrming compliance with this section.
(ii) The commission shall waive its right of ﬁrst refusal or the right to
arrange for the transfer of the federal public lands to another entity, and
issue a certiﬁcation of compliance afﬁrming compliance with this section
for a conveyance that is deemed by the commission to be routine. A
conveyance deemed by the commission to be routine includes, but is not
limited to, the exchange of lands of equal value between the federal
government and a private entity. The commission may adopt regulations to
establish a process and criteria for determining the types of conveyances it
considers to be routine.
(E) The commission, the Wildlife Conservation Board, and the
Department of Fish and Wildlife shall enter into a memorandum of
understanding that establishes a state policy that all three agencies shall
undertake all feasible efforts to protect against any future unauthorized
conveyance or any change in federal public land designation, including, but
not limited to, any change in use, classiﬁcation, or legal status of any lands

90
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designated as federal monuments pursuant to the federal Antiquities Act of
1906 (Public Law 59-209).
(c) The state shall not be responsible for any costs associated with
conveyed federal public land that the commission did not accept, purchase,
or arrange for the transfer of, pursuant to this section. Costs include, but are
not limited to, management costs and infrastructure development costs.
(d) The commission may establish, through regulations or another
appropriate method, a process for engaging with federal land managers and
potential purchasers of federal public lands early in the conveyance process.
(e) The commission shall ensure, for any conveyed federal public land
the commission accepts, purchases, or arranges for the transfer of, that future
management of the conveyed federal public land is determined in a public
process that gives consideration of past recognized and legal uses of those
lands. At a minimum, the public process required by this subdivision shall
include a noticed and open meeting as required by the Bagley-Keene Open
Meeting Act (Article 9 (commencing with Section 11120) of Division 3 of
Title 2 of the Government Code).
(f) The commission shall waive its right of ﬁrst refusal or the right to
arrange for the transfer of the federal public lands to another entity, and
issue a certiﬁcation of compliance afﬁrming compliance with this section
for any of the following:
(1) The conveyance of federal public lands pursuant to a conservation
plan.
(2) The renewal of a lease in existence as of January 1, 2017.
(3) The conveyance of federal public lands to a federally recognized
Native American tribe or lands taken into or out of trust for a Native
American tribe or individual Native American.
(g) The provisions of this section are severable. If any provision of this
section or its application is held invalid, that invalidity shall not affect other
provisions or applications that can be given effect without the invalid
provision or application.
8561. This chapter does not apply to the sale of real property acquired
by a federal agency through a foreclosure proceeding.
SEC. 5. No reimbursement is required by this act pursuant to Section 6
of Article XIII B of the California Constitution because a local agency or
school district has the authority to levy service charges, fees, or assessments
sufﬁcient to pay for the program or level of service mandated by this act,
within the meaning of Section 17556 of the Government Code.

O
90
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State Lands Commission February Meeting Highlights
The Commission held its first meeting of the year in Oakland with a satellite location in the city of Rancho
Palos Verdes. The Commission began the meeting with an update on implementation of its 2016-2020
strategic plan, including significant accomplishments in 2017 and initiatives that staff hopes to complete
or make progress on in 2018.
Palos Verdes Marine Artificial Reef Project
The Commission adopted a Negative Declaration and authorized a lease for sovereign land offshore the Palos Verdes
Peninsula for the construction, restoration, and enhancement of the Palos Verdes Marine Artificial Reef. The authorization
included additional monitoring conditions. The project is funded by the Montrose Settlements Restoration Program and
was developed to compensate for biological resource losses caused by contaminated sediments from the Palos Verdes
Shelf Superfund Site. The project will benefit the Public Trust by expanding existing rocky-reef habitat, which in turn is
expected to improve aquatic resources and functions by providing suitable habitat substrate and shelter for fish and other
marine organisms such as kelp, bass, and California sheepshead.
Lake Tahoe Benchmark Rental Rates
The Commission also considered approving benchmark rental rates for sovereign land in El Dorado, Placer, and Nevada
counties—the 2018 Category 1 Lake Tahoe Berths, Category 1 Lake Tahoe Buoys, and Category 2 Lake Tahoe NonWaterDependent Use Lake Tahoe Benchmarks. The Commision, acknowledging the calculation complexities and staffs
extensive outreach and hard work, decided to defer action to revise the benchmarks and directed staff to explore funding
options for a consultant to determine the most appropriate methodology.
Desert Renewable Energy Conservation Plan
The Commission adopted a resolution that opposes the U.S. Department of Interior’s recent announcement to reopen the
Desert Renewable Energy Conservation Plan to allow development in areas designated for conservation. The Commission
registered its resolute opposition to opening the plan, noting that it would make it more difficult for California to achieve
its ambitious renewable energy goals.
Oil and Gas Decommissioning Projects/ Sea-Level Rise GIS tool
There was a presentation on the status of three momentous oil and gas decommissioning projects the Commission is
leading—Platform Holly, Rincon Island, and the Becker Onshore well. And the Commission delegated authority to its
Executive Officer to negotiate and enter into agreements to access private uplands where necessary to facilitate
decommissioning Rincon Island. There was also a staff presentation on the Commission’s landmark sea-level rise GISbased analytical tool, an interactive visualization tool to help the Commission make more informed, data-driven decisions.
This tool, used for lease application review, is intended to provide a better understanding of sea-level rise, support staff
in analyzing sea-level rise vulnerability, and facilitate interagency collaborations, among other things.
City of Burlingame Waterfront
After months of considering various proposals for an approximately 8.8-acre parcel owned by the Commission along the
City of Burlingame’s waterfront, the Commission directed staff to conduct a public trust needs assessment and authorized
a temporary moratorium on lease applications for this property. The public trust needs assessment, a positive, proactive
approach to determine the best use of the property, will be anchored on comprehensive and collaborative outreach to
community stakeholders and will be integral to informing the Commission’s future decisions about how to use these public
trust lands.
Closed Session
The Commission reported out from closed session that it approved a settlement agreement in the litigation concerning
the management of the state’s public trust lands and San Francisco’s Proposition B (California State Lands Commission v.
City & County of San Francisco, Case No. CGC-14-540531). The Commission also waived its attorney-client privilege
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concerning legal advice from the Attorney General’s Office about the butane and propane storage tank facility that Rancho
LPG operates near the Port of Los Angeles, and a nearby rail spur located on property that the port owns. The
Commission’s waiver of the attorney-client privilege applies solely to this advice letter. The Commission did not waive the
attorney-client privilege, or confidentiality, for any other communications it has had with, or advice it has received from,
the Attorney General’s office.
OTHER MEETING HIGHLIGHTS
x

Item 65– Morro Bay Power Plant
The Commission adopted a Mitigated Negative Declaration and approved a lease to authorize Dynergy Morro Bay
LLC to decommission pipelines associated with an offshore marine terminal in San Luis Obispo County.

x

Item 75 – Marine Oil Terminals
The Commission authorized its Executive Officer to execute an agreement with the California Polytechnic State
University Affiliated Cal Poly Corporation to review and revise seismic design provisions in its Marine Oil Terminal
Engineering and Maintenance Standards.

x

Item 77 – City of Sacramento
The Commission approved a boundary line agreement between the Commission and the City of Sacramento to
establish a common boundary line between State-owned sovereign land and City-owned land at Miller Park in
Sacramento County.

x

Item 86 – Federal Conveyances; SB 50 (Allen, Chapter 535, Statutes of 2017)
The Commission, in its first instance considering federal property conveyance pursuant to SB 50, exercised its right
of first refusal to consider acquiring about 78 acres of federal public lands in the City of Dublin. The Commission
waived its right of first refusal because the land does not possess a high value for environmental or natural
resource conservation, preservation, tourism, scientific study or recreation, and because most of the larger project
area is in an urban setting and has been developed under previous exchange agreements.

x

Item 95 – Environmental Justice
The staff presented an update about the Commission’s efforts to usher in a stronger Environmental Justice Policy
and about staff’s participation in the Government Alliance on Race and Equity, a year-long initiative to help state
governments take a systemic approach to advancing racial equity. In the months ahead, the Commission will
continue its outreach and continue to receive input from a focus group of environmental justice and social justice
equity organizations.
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STAFF REPORT

C86
A

16

S

7

02/27/18
S. Pemberton
P. Huber
E. Kennedy

EXERCISE RIGHT OF FIRST REFUSAL TO CONSIDER ACQUISITION OF
FEDERAL PUBLIC LANDS OR RIGHT TO ARRANGE FOR THEIR TRANSFER TO
ANOTHER ENTITY IN THE CITY OF DUBLIN, ALAMEDA COUNTY
APPLICANT:
Dublin Crossing, LLC
AREA, LAND TYPE, AND LOCATION:
78.21 acres of federal public lands within the exterior boundaries of the Parks
Reserve Forces Training Area, Camps Parks Military Reservations, city of
Dublin, Alameda County.
INTRODUCTION TO SB 50:
In October 2017, the Governor of California signed SB 50 (Allen, Chapter 535,
Statutes of 2017) into law, which added sections 6223 and 27338 to the
Government Code and section 8560 to the Public Resources Code. Section 8560
makes certain federal land conveyances void unless the Commission is provided
with a right of first refusal or the right to arrange for the transfer of the land to
another entity. The Commission must exercise its right of first refusal at a public
meeting. If the Commission was provided with its right of first refusal and right to
transfer to another entity but elects not to purchase or arrange for transfer, it
must issue a certificate affirming compliance with the law. Section 6223 prohibits
the recordation of a conveyance of federal public lands unless it is accompanied
by a certificate of compliance. The right of first refusal does not apply to certain
conveyances, including but not limited to, those associated with a habitat
conservation plan, lands conveyed into or out of trust for a federally recognized
Native American tribe, and certain land exchanges.
BACKGROUND:
The property proposed for conveyance includes 78.21 acres (Subject Federal
Parcel) that is part of a larger, approximately 180-acre area. The 180-acre
property is comprised of two parcels: one approximately 172-acre parcel that is
part of the 2,485 acre U.S. Army Reserve’s Camp Parks Reserve Forces
Training Area and an adjacent approximately 8.5-acre parcel owned by the
National Aeronautics and Space Administration (NASA).
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STAFF REPORT C86 (CONT’D)
In 2002, the U.S. Army requested an amendment to the City of Dublin’s General
Plan to change the land use designation covering the 180-acre property from
public lands to a mix of commercial retail, office space, residential, and open
space uses. In April 2003, the Dublin City Council authorized the commencement
of a General Plan Amendment study to consider this change in land use
designation covering the 180-acre area.
The transaction involving the Subject Federal Parcel, which was initiated in 2007,
is an exchange with the U.S. Army Reserves and U.S. Army Corps of Engineers
(USACE) conveying fee title to 180 acres in the city of Dublin to SunCal,
predecessor-in-interest of Dublin Crossing, LLC, for private development. The
development, known as the Dublin Crossing or Boulevard Project, includes
residential units, commercial uses, parks, open space, and an elementary
school.
In March 2008, the U.S. Army Reserves and USACE issued a Notice of
Availability for a Request for Proposals for a Real Property Exchange, by which,
in exchange for providing the U.S. Army Reserves with specific requested
facilities, a developer would be granted the right to acquire the 180-acre property.
In March 2011, the Army entered into an Exchange Agreement with Dublin
Crossing, LLC, to implement the Real Property Exchange. Since then,
conveyances have been occurring in phases and several have already been
completed. The Exchange Agreement calls for six distinct construction projects,
called the MilCon Projects, in exchange for six subparcels of the 172-acre Army
Reserve property. All six of the projects have commenced construction. Two are
complete, and another two are expected to be complete in the coming weeks. All
construction is scheduled to finish in 2018. Dublin Crossing, LLC, has already
acquired, by quitclaim deeds, the NASA-owned parcel and several portions of the
overall property. The Subject Federal Parcel has not yet been conveyed, and is
depicted in Exhibit B as occurring in Phases 3A, 3B, 4C, 4D, 5A, and 5B. The
area is to be developed in accordance with the Dublin Crossing Specific Plan
approved by the Dublin City Council in 2013.
Dublin Crossing, LLC, now seeks to acquire the remaining Subject Federal
Parcel from the USACE and has requested that the Commission issue a
certificate of compliance. According to the Applicant, Dublin Crossing, LLC, is a
joint venture of the California State Teachers’ Retirement System, Brookfield
Residential, and CalAtlantic Homes.
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STAFF REPORT C86 (CONT’D)
PROPERTY DESCRIPTION:
Appraised Value:
The Applicant submitted a land valuation of $296,180,069 for the Subject Federal
Parcel consisting of 78.21 acres (an average of $3,787,072 per acre).
Existing Improvements:
Improvements on the Subject Federal Parcel include roads, parking lots, and
approximately 10 small buildings used for equipment storage, vehicle repair,
office space, and administrative services.
Natural and Cultural Resources:
Staff has reviewed the Environmental Impact Report (EIR) (State Clearinghouse
No. 2012062009) for the Specific Plan prepared by the City of Dublin in 2013.
Because Camp Parks was developed by the U.S. Army Reserve in the 1940s
and the area was used for cattle grazing before then, natural resources are
limited in the area. The Specific Plan is set in the middle of the city of Dublin with
significant urban development bordering the south, east, and west sides of the
area. The Specific Plan area with the federal conveyance parcels is
approximately 180 acres. Over half the acreage (about 58 percent) is comprised
of non-native grassland. Another 41 percent is developed or semi-developed
(e.g., buildings, parking areas, storage areas, and roads,), and 1 percent is
comprised of emergent/seasonal wetlands and other waters, such as
drainages/canals).
In 2017, the USACE issued a section 404 permit for filling and mitigating the
wetlands as part of the Specific Plan build-out. The San Francisco Bay Regional
Water Quality Control Board issued a section 401 Water Quality Certification,
and the California Department of Fish and Wildlife (CDFW) issued a 1602
Streambed Alteration Agreement for the project. Impacts to special status
species are mostly limited to burrowing owl (a state species of special concern)
and Condgon’s tarplant (a California Native Plant Society list 1B species) that are
known to be present in the Specific Plan area. Mitigation for burrowing owl and
Condgon’s tarplant impacts is being coordinated with CDFW, and the impacts
were determined to be less than significant.
Based on the EIR, the Specific Plan area does not have any significant cultural
resources. The U.S. Army and the City of Dublin conducted many record and
literature searches and surveys over the years, and no significant cultural
resources are known to exist in the Specific Plan area. Mitigation has been
incorporated into the project for any potential impacts to unanticipated
archaeological or cultural artifacts discovered during ground disturbing activities.
In 2013, the City of Dublin invited California Native American tribes to request
formal consultation on the Specific Plan pursuant to SB 18. Following a 90-day
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review period, the City of Dublin did not receive any request for consultation from
tribes.
Encumbrances:
The Subject Federal Parcel is subject to several encumbrances. A “Lease in
Furtherance of Conveyance” was executed on January 22, 2015, with respect to
the entire 180-acre overall property, authorizing Dublin Crossing, LLC, to begin
development of the proposed project as described in the Exchange Agreement
for a term of 15 years.
There is also an existing underground hydromodification storage vault with a 60inch storm drain that discharges to Chabot Channel. It is located in the portion of
the Subject Federal Parcel designated Phase 3A. This hydromodification storage
vault is owned by the City and maintained by the HOA. An existing 18” water line
also crosses the Phase 3A part of the parcel. The Dublin San Ramon Services
District currently owns and operates two existing 12” sanitary sewer lines.
The Subject Federal Parcel is also encumbered by conservation easements
entered into pursuant to agency permits with CDFW and the California Regional
Water Quality Control Board. The easements run along Chabot Creek.
Part of the southwestern portion of the parcel is subject to land use controls
imposed pursuant to the Army’s Record of Decision for the final cleanup remedy
for the site. Due to the presence of lead and dioxin contamination that will persist
at levels that do not allow unrestricted land use, the land use controls prohibit
use of the site for residential use, unless the site is further evaluated and other
appropriate remedies are implemented.
Contamination:
Various locations throughout the Subject Federal Parcel are contaminated with
hazardous or toxic substances, especially lead and dioxins. Despite remediation
efforts, some of the property remains contaminated and is subject to land use
controls.
APPLICANT’S INTENDED USE:
The Applicant intends to develop the property as a mixed-use development with
residential units, commercial uses, retail, public parks, and a K-8 school.
STAFF ANALYSIS AND RECOMMENDATION:
Authority:
Public Resources Code sections 6005 and 8560 and Government Code
section 6223.
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State’s Best Interests Analysis:
Section 8560 defines “federal public land” to mean “any land owned by the
United States, including the surface estate, the subsurface estate, or any
improvements on those estates.” Although this definition is broad, the
legislative history suggests that the Legislature intended for SB 50 to
apply to federal public lands that provide environmental conservation or
preservation, economic support from tourism, scientific study, or
recreation. (See Assem. Com. on Natural Resources, report on SB 50
(2017-2018 Reg. Sess.), as amended May 26, 2017, pp. 3-4.; Sen. Com.
on Natural Resources and Water, report on SB 50 (2017-2018 Reg.
Sess.), Feb. 22, 2017 version, pp. 1-2.; Sen. Jud. Comm., report on SB 50
(2017-2018 Reg. Sess.), as amended March 20, 2017, pp. 3-4.) The
Legislature was aware that President Trump ordered the Department of
the Interior to review two dozen national monuments, six of which are in
California. These references in the legislative history suggest that the
Legislature sought to discourage conveyances of federal public lands that
possess high value for environmental and natural resource conservation
or preservation, tourism, scientific study, and recreation.
The Subject Federal Parcel proposed for conveyance to Dublin Crossing,
LLC, does not possess high value for environmental or natural resource
conservation or preservation, tourism, scientific study, or recreation. Most
of the property area and surrounding lands have been developed. Staff
believes, based on the past use as an Army Reserve training facility, the
urban setting bordering the Specific Plan area in the city of Dublin, and the
above information, that there are no natural or cultural resources with
significant values within the Subject Federal Parcel. Because much of the
Subject Federal Parcel has been developed, it does not provide valuable
opportunities for tourism, scientific study, or recreation.
Additionally, the Applicant’s intent to develop the Subject Federal Parcel
according to the Specific Plan would provide substantial benefits to the
surrounding communities, including a school, public parks, housing, and
commercial uses in an area already disturbed by development.
The Applicant submitted information that it has spent over $315 million on
its development project to date, and that it has pre-existing contractual
rights to the property as well as performance obligations under the
contracts.
For all the above reasons, staff recommends that the Commission find it is
not in the State’s best interests to acquire the Subject Federal Parcel or to
arrange for its transfer to another entity.
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OTHER PERTINENT INFORMATION:
1.
This action is consistent with Strategy 1.1 of the Commission’s Strategic
Plan to deliver the highest levels of public health and safety in the
protection, preservation, and responsible economic use of the lands and
resources under the Commission’s jurisdiction.
2.

The Commission’s finding that it is not in the State’s best interests to
acquire the Subject Federal Parcel, or to arrange for its transfer, or to
issue a certificate of compliance are not projects as defined by the
California Environmental Quality Act (CEQA) because they are
administrative actions that will not result in direct or indirect physical
changes in the environment.
Authority: Public Resources Code section 21065 and California Code of
Regulations, title 14, section 15378, subdivision (b)(5).

3.

Finding that the acquisition or transfer to another entity is not in the
State’s best interests: Staff recommends that the Commission also find
that this activity is exempt from the requirements of CEQA as a statutorily
exempt project. The activity is exempt because CEQA does not apply to
projects that a public agency rejects or disapproves.
Authority: Public Resources Code section 21080, subdivision (b)(5) and
California Code of Regulations, title 14, section 15270, subdivision (a).

4.

Issuance of a certificate of compliance: Staff recommends that the
Commission also find that this activity is exempt from the requirements of
CEQA as a statutorily exempt project. The activity is exempt because
CEQA does not apply to ministerial projects. After being provided with the
right of first refusal or right to transfer to another entity, the Commission
has no discretion whether to issue the certificate of compliance—it “shall
issue a certificate of compliance.”
Authority: Public Resources Code sections 21080, subdivision (b)(1) and
California Code of Regulations, title 14, section 15268, subdivision (a).

EXHIBITS:
A.
B.
C.

Legal Descriptions
Plat to Accompany Legal Descriptions
Site and Location Map
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RECOMMENDED ACTION:
It is recommended that the Commission:
CEQA FINDING:
1. Finding that the acquisition or transfer to another entity is not in
the State’s best interests: Find that the activity is exempt from the
requirements of CEQA pursuant to California Code of Regulations, title
14, section 15061 as a statutorily exempt project pursuant to Public
Resources Code section 21080, subdivision (b)(5) and California Code
of Regulations, title 14, section 15270, subdivision (a), projects that a
public agency rejects or disapproves.
2. Issuance of a certificate of compliance: Find that the activity is
exempt from the requirements of CEQA pursuant to California Code of
Regulations, title 14, section 15061 as a statutorily exempt project
pursuant to Public Resources Code section 21080, subdivision (b)(1)
and California Code of Regulations, title 14, section 15268, subdivision
(a), ministerial projects.
STATE’S BEST INTERESTS FINDING:
Find that it is not in the best interests of the State for the Commission to
acquire 78.21 acres of land proposed for conveyance from the U.S. Army
Corps of Engineers to Dublin Crossing, LLC, or to arrange for its transfer
to another entity.
AUTHORIZATION:
Authorize the Executive Officer, or her designee, to issue a certificate of
compliance with Public Resources Code section 8560 for the conveyance
of 78.21 acres of land from the U.S. Army Corps of Engineers to Dublin
Crossing, LLC.
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