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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,
Plaintiff,
Civil Action No. 1:18-cv-759
V.
COMPLAINT TO REVOKE
EDIN DZEKO, NATURALIZATION
Defendant.

The United States of America (“Plaintiff”) brings this civil action against Defendant Edin
Dzeko (“Dzeko”) under 8 U.S.C. § 1451(a) to revoke his naturalized U.S. citizenship. In support
of its complaint, Plaintiff alleges as follows:

l. PRELIMINARY STATEMENT

Bosnia and Herzegovina was in the midst of war on the dawn of April 16, 1993, when
Dzeko, executed a well-prepared attack on the village of Trusina with members of his unit, the
Zulfikar Special Forces Detachment made up of elite, primarily ethnic Bosniak soldiers. The
attack, however, had no legitimate military purpose or objective, and resulted in war crimes
committed against the ethnic Croats residing therein because of their Christian religion and Croat
nationality. By early afternoon, Dzeko’s unit had summarily executed twenty-two unarmed
ethnic Croats, including women and the elderly, and seriously wounded four others, including a
two-year-old girl. The incident became known as the Trusina massacre. Dzeko personally
participated in the murder of at least eight of the victims: an elderly Bosnian Croat couple and
six prisoners of war taken during the attack.

For sixteen years, Dzeko escaped accountability for the war crimes he committed at

Trusina. After leaving the Army of the Republic of Bosnia and Herzegovina, Dzeko was
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admitted to the United States in 2001 as a refugee—a class of persons fleeing the very type of
atrocities he committed at Trusina—»by claiming that he had never persecuted others based on
their religion, ethnicity, or nationality. He became a permanent resident in 2004, and then a
citizen of the United States in 2006, all the while serially misrepresenting and concealing his
participation in the Trusina massacre.

Dzeko’s participation in the murders came to light years later, following comprehensive
investigative efforts by the government of Bosnia and Herzegovina. At the request of the
Bosnian-Herzegovinian government, the United States extradited Dzeko in 2011 to face
accountability for the massacre and stand trial for war crimes against civilians and prisoners of
war. On June 6, 2014, Dzeko was found guilty in a Bosnian-Herzegovinian court for war crimes
against civilians and war crimes against prisoners of war, for which he was ultimately sentenced
to thirteen years’ imprisonment. Dzeko continues to serve his thirteen-year sentence in Bosnia
and Herzegovina.

The United States now brings this civil action against Dzeko to revoke his naturalized
U.S. citizenship. He misrepresented and concealed his war crimes and other material
information on multiple immigration forms and while under oath at his naturalization interview,
thereby procuring naturalization which indisputably would have been denied otherwise. As
discussed below, Dzeko is subject to the civil denaturalization statute, 8 U.S.C. § 1451, on the
basis of his unlawful naturalization, and this Court must order his denaturalization.

1. JURISDICTION, VENUE, AND PARTIES
1. This is an action filed under 8 U.S.C. § 1451(a) to revoke and set aside the order

admitting Dzeko to U.S. citizenship and to cancel Dzeko’s Certificate of Naturalization.
2. This Court has subject matter jurisdiction pursuant to 8 U.S.C. 8§ 1451(a) and

28 U.S.C. §§ 1331 and 1345.
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3. Plaintiff is the United States of America.

4, Defendant is a naturalized U.S. citizen. He is currently incarcerated in Sarajevo,
Bosnia and Herzegovina.

5. Dzeko does not reside in any judicial district of the United States. Venue is
therefore proper in the U.S. District Court for the District of Columbia pursuant to 8 U.S.C.

§ 1451(a).

6. As required by 8 U.S.C. § 1451(a), an affidavit showing good cause for this
action, signed by Michael DeGraaff, Special Agent, U.S. Immigration and Customs
Enforcement, an agency within the Department of Homeland Security, is attached to as Exhibit
A.

1. EACTUAL BACKGROUND

A. A Brief Overview of the Balkans Conflict.

7. Dzeko was born in 1972 in Socialist Federal Republic of Yugoslavia
(“Yugoslavia™).

8. At the time, Yugoslavia comprised six socialist republics. Dzeko’s birthplace was
located in the Socialist Republic of Bosnia and Herzegovina.

9. The Socialist Republic of Bosnia and Herzegovina was home to three ethnic
nations: Bosnian Muslims, Bosnian Serbs, and Bosnian Croats.

10. The Bosnian Muslims, or Bosniaks, are, as their name suggests, predominantly
Muslim.

11. Dzeko is a Bosnian Muslim.

12. Serbs from Bosnia and Herzegovina are predominantly Eastern Orthodox
Christians. This Complaint refers to Serbs from Bosnia and Herzegovina as “Bosnian Serbs” for

brevity.
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13. Croats from Bosnia and Herzegovina are predominantly Roman-Catholic
Christians. This Complaint refers to Croats from Bosnia and Herzegovina as “Bosnian Croats”
for brevity.

14, In the early 1990s, some of Yugoslavia’s republics began seceding, which
triggered a series of ethnic-based conflicts.

15. In early 1992, the republic of Bosnia and Herzegovina held a referendum on
independence from Yugoslavia. The Bosnian Serbs largely boycotted this referendum, as they
generally favored remaining with Yugoslavia. Bosnian Muslims and Bosnian Croats
overwhelmingly supported the measure and declared independence on March 3, 1992, as the
Republic of Bosnia and Herzegovina.

16. Shortly thereafter, the Bosnian Serbs attacked the new state’s government. The
Bosnian Serbs, who were loyal to the remaining Yugoslav state, declared sovereignty over
ethnically Serbian territory within Bosnia and Herzegovina. In addition to their own army, the
Bosnian Serbs drew the support of the Yugoslav People’s Army, which was based out of
Belgrade.

17. The new Republic of Bosnia and Herzegovina was defended jointly by the
Bosnian Muslims and the Bosnian Croats, which maintained separate military forces. The
Bosnian Muslims commanded the Army of the Republic of Bosnia and Herzegovina (“Army of
the Republic of the BiH”); the Bosnian Croats commanded the Croatian Defense Council.

18. Although the Bosnian Muslims and Bosnian Croats had both overwhelmingly
supported the Republic of Bosnia and Herzegovina’s independence and were initially allied

against the Serbs and Bosnian Serbs, distrust grew and their partnership began to deteriorate.
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19. By January 1993, the underlying tensions developed into open conflict in the
central parts of Bosnia and Herzegovina in what became known as the Croat-Bosniak War.

20.  As part of this Croat-Bosniak War, members of the Army of the Republic of BiH
targeted Bosnian Croats because of their Bosnian Croat nationality, Christian faith, or both.

B. The Trusina Massacre of April 16, 1993.

21. The Trusina massacre, in which Dzeko participated, was part of this war-within-a-
war between the Bosnian Muslims and the Bosnian Croats.

22. In April 1993, Dzeko served in the special-forces unit within the Supreme
Command Staff of the Army of the Republic of BiH, called the Zulfikar Special Purposes
Detachment (“Zulfikar” or “Zulfikar Special Purposes Detachment”).

23. On April 16, 1993, Dzeko and other members of Zulfikar, engaged in a
“previously planned attack” on the village of Trusina, a village in what is now central Bosnia and
Herzegovina. Ex. B, First Instance Verdict at 5, Prosecutor’s Office of Bosnia & Herzegovina v.
Edin Dzeko, S1 1 K 010294 14 Kri (Court of Bosnia and Herzegovina, Section | for War Crimes,
June 6, 2014).

24. Dzeko and other members of Zulfikar were ordered by Zulfikar’s deputy
commander to leave no Bosnian Croat survivors in Trusina.

25. Trusina’s population was roughly divided between Bosnian Muslims and Bosnian
Croats. Bosnian Muslims lived in the Trusina hamlet of Brdo, and Bosnian Croats lived in the
Trusina hamlet of Gaj.

26. The attack began in the early morning hours of April 16, 1993.

27.  The Bosnian Muslim villagers in Trusina had been made aware of the attack

ahead of time, and some Bosnian Muslim villagers served as guides during the attacks. Bosnian
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Croat villagers, however, were left unaware by their Bosnian Muslim neighbors and were taken
by surprise.

28. During the attack, Dzeko and his fellow Zulfikar members specifically targeted
not only Croatian Defense Council soldiers, but also Bosnian Croat civilians.

29.  Zulfikar members captured several Croatian Defense Council soldiers by telling
them that they would kill the soldiers’ wives and children if they did not surrender.

30. Members of Zulfikar also rounded up Bosnian Croat civilians.

31. Dzeko and other members of Zulfikar broke into the home of 67-year-old Ilija
Ivankovic and his wife, 57-year-old Andja Ivankovic, two Bosnian Croats.

32, Dzeko entered the lvankovic household and dragged Ilija Ivankovic—whose legs
had been wounded—out of his home and threw him outside of the door and onto the dirt.

33. Dzeko stood over llija as he lay on the ground and shot him multiple times in the
chest and abdomen, killing him.

34.  Andja Ivankovic saw Dzeko kill her husband.

35.  She rushed to her husband’s body and kneeled over him. Realizing he was dead,
she let out screams and wrapped herself around her husband.

36. Dzeko, unhappy with Andja Ivankovic’s refusal to stop grieving, shot her in the
back as she was weeping over the body of her husband.

37. Shortly after noon, Dzeko and other members of Zulfikar lined up all the captured
Bosnian Croat soldiers, as well as some civilians, against a wall for execution.

38.  After the women and children were removed from the lineup, seven men

remained in line. These individuals stood in a line facing the wall.
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39.  One of these seven men tried to escape from the firing squad. He was shot in the
back by the firing squad as he attempted to vault a wall in order to escape.
40. Under orders from the Zulfikar deputy commander, the firing squad made up of
Dzeko and five other Zulfikar members, opened fire on, and killed, the remaining six unarmed
men.
41. These executions occurred within earshot of the victims’ families and neighbors.
42.  Asthey intended to do at the beginning of the attack on Trusina, Dzeko and other
Zulfikar members specifically targeted these six victims for their Christian religion and Croat
ethnicity.
43. Dzeko’s victims were six prisoners of war:
e lvan (son of Andrija) Drljo, b. 1971 (age 22);
e Nedeljko (son of Marinko) Kreso, b. 1953 (age 40);
e Pero (son of Smiljko) Kreso, b. 1961 (age 32);
e Zdravko (son of Ivan) Drljo, b. 1963 (age 30);
e Zeljko (son of Slavko) Blazevic, b. 1965 (age 28); and
e Franjo (son of Ilija) Drljo, b. 1942 (age 51).

Ex. B at 5 (First Instance Verdict).!

! Fellow Zulfikar member Rasema Handanovic a/k/a Sammy Rasema Yetisen a/k/a Zoja, was
also convicted for these murders. In her case, the trial court found that three of these
individuals—Ivan Drljo, Nedeljko Kreso, and Pero Kreso—were prisoners of war but that the
remaining three—Zdravko Drljo, Zeljko Blazevic, and Franjo Drljo—were civilians. First
Instance Verdict, Prosecutor’s Office of Bosnia and Herzegovina v. Rasema Handanovic, No. S1
1 K 009162 12 Kro (Court of Bosnia and Herzegovina, Section | for War Crimes, April 30,
2012), available for download at http://www.sudbih.gov.ba/bundles/websitenews/gallery/
predmet/2918/9162_ 1K _HR_prvostupanjska_30 04 2012 ENG.pdf. For purposes of this

8§ 1451(a) denaturalization action, it is irrelevant whether the latter three of these men are more
properly classified as prisoners of war or as civilians.
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44, Zulfikar used the surviving Bosnian Croat villagers as human shields to cover their
retreat from the village of Trusina.

45, In addition to the six victims executed by firing squad and the elderly couple killed
by Dzeko, fourteen other Bosnian Croats were murdered in Trusina by Zulfikar members during
the Trusina massacre.

C. Dzeko’s Admission into the United States and Concealment of His Role in the
Trusina Massacre.

46. Upon information and belief, Dzeko left Zulfikar in 1995, two and a half years
after the Trusina massacre.

47. In May 2000, Dzeko traveled to a facility of the legacy Immigration and
Naturalization Service (“INS”)? in Croatia.

48. Dzeko sought refugee status in the United States by filing a Form 1-590,
Registration for Classification as a Refugee (“Form 1-590”). Ex. C, Form I-590.

49, Dzeko’s Form 1-590 contained at least two willful misrepresentations.

50. First, Dzeko’s Form 1-590, in Part 5, asked for the reasons he qualified as a
refugee.

51. In an attached “case summary,” Dzeko claimed that Serb forces arrested him in
April 1992 and sent him to a detention camp to perform hard labor. Dzeko claimed that between
June 1992, when he was released from the detention camp, and June 1993, he lived in a refugee

camp in Croatia. These representations were false.

2 0n March 1, 2003, INS ceased to exist and many of its relevant functions were transferred to
the U.S. Department of Homeland Security. See Homeland Security Act of 2002, Pub. L. No.
107-296, 110 Stat. 2135 (Nov. 25, 2002). Because many of the events in this case took place
prior to the transfer, however, “INS” will be referenced where accurate.
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52. Dzeko’s “case summary” failed to disclose that between June 1992 and

September 1995, he was actually in Bosnia and Herzegovina serving in the Army of the Republic

of BiH.

53.  Second, Dzeko’s Form 1-590, in Part 13, asked him to list the dates of any military
service.

54. Dzeko responded to Part 13 by writing only that he served in the “JNA” from
1991-92.

55. By “JNA,” Dzeko was referring to the Yugoslav People’s Army, which is
separate from the Army of the Republic of BiH.

56. Because Dzeko actually served in the Zulfikar Special Purposes Detachment, a
unit of the Army of the Republic of BiH, and because he was serving in the Army of the
Republic of the BiH at least as late as April 16, 1993, that representation was false.

57.  Thus, Dzeko’s representations in Parts 5 and 13 of his Form 1-590 were false or
materially incomplete.

58. Dzeko signed the certification on his Form 1-590, which stated, “I, Edin Dzeko,
do swear (affirm) that | know the contents of this registration subscribed by me including the
attached documents, [and] that the same are true to the best of my knowledge . . . .”

59. On January 17, 2001, an INS officer interviewed Dzeko in conjunction with
Dzeko’s Form 1-590.

60. The officer’s interview notes indicate Dzeko claimed that he served in the JNA as
a cook from 1991-92 and was captured in April 1992 by the Serb army because he was a

Muslim.
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61. During the interview, Dzeko signed a Form G-646, Sworn Statement of Refugee
Applying for Entry into the United States (“Form G-646"). Ex. D, Form G-646.

62. Dzeko’s Form G-646 contained at least two willful misrepresentations.

63. First, Dzeko’s Form G-646 advised that several classes of aliens were not
admissible to the United States. The first class listed on the form is “[a]liens who have
committed or who have been convicted of a crime involving moral turpitude.”

64.  The Form G-646 asked whether any of the classes listed applied to the applicant.

65. In response, Dzeko marked “No.” That representation was false in light of his
role in the Trusina massacre.

66.  Second, Dzeko’s Form G-646 contained a statement above the applicant’s
signature line which states, “Further, | have never ordered, assisted or otherwise participated in
the persecution of any person because of race, religion or political opinion.” (Emphasis in
original).

67. Dzeko signed directly beneath that statement. That representation was false in
light of his role in the Trusina massacre.

68. Based on the statements in Dzeko’s Form 1-590 and Form G-646, and his sworn
testimony during his INS interview, INS approved his request for refugee status on January 17,
2001.

69. On March 21, 2001, Dzeko was admitted to the United States as a refugee.

D. Dzeko Obtains Permanent Resident Status by Falsely Maintaining that He Had

Never Served in the Military and that He Had Never Committed Crimes Involving

Moral Turpitude.

70. In April 2002, Dzeko filed a Form 1-485, Application to Register Permanent

Resident or Adjust Status. Ex. E, Form 1-485.

10
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71. Dzeko’s Form 1-485 contained at least three willful misrepresentations.

72. First, Dzeko’s Form 1-485, in Part 3, Section C, instructed him, “List your present
and past membership in or affiliation with every political organization, association, fund,
foundation, party, club, society or similar group in the United States or in other places since your
16th birthday. Include any foreign military service in this part.”

73. In response, Dzeko left this section blank, indicating he had no qualifying foreign
military service. That representation was false because he had served in the Zulfikar Special
Purposes Detachment of the Army of the Republic of BiH.

74. Second, Dzeko’s Form 1-485, in Part 3, Question 1(a), asked, “Have you ever, in
or outside the U.S. . . . knowingly committed any crime of moral turpitude . . . for which you
have not been arrested?”

75. In response, Dzeko marked “No.” That representation was false because he had
knowingly committed war crimes—which involve moral turpitude—for which he had not been
arrested.

76. Third, Dzeko’s Form 1-485, in Part 3, Question 8, asked, “Have you ever engaged
in genocide, or otherwise ordered, incited, assisted or otherwise participated in the killing of any
person because of race, religion, nationality, ethnic origin or political opinion?”

77. In response, Dzeko marked “No.” That representation was false because in
committing his war crimes at Trusina, he had specifically targeted and killed Bosnian Croats
because of their nationality and religious beliefs.

78. Dzeko’s Form 1-485, in Part 4, states: “I certify, under penalty of perjury under
the laws of the United States of America, that this application and the evidence submitted with it

is all true and correct.”

11
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79. Dzeko signed beneath that statement, certifying under penalty of perjury that his
responses to the questions on the Form 1-485 were true and correct.

80. On April 1, 2004, INS approved the application and granted Dzeko lawful
permanent resident status, retroactive to March 21, 2001.

E. Dzeko Naturalized by Falsely Maintaining that He Was Properly Admitted for
Permanent Residence and that He Possessed the Requisite Good Moral Character.

81.  On April 10, 2006, Dzeko applied for naturalization by filing a Form N-400,
Application for Naturalization (“Form N-400"). Ex. F, Form N-400.

82. Dzeko’s Form N-400 contained at least four willful misrepresentations.

83. First, Dzeko’s Form N-400, in Part 10, Section B, Question 11, asked, “Have you
EVER persecuted (either directly or indirectly) any person because of race, religion, national
origin, membership in a particular social group, or political opinion?” (emphasis in original).

84. In response, Dzeko marked “No.” That representation was false because in
committing his war crimes at Trusina, he had specifically targeted and killed Bosnian Croats
because of their nationality and religious beliefs.

85. Second, Dzeko’s Form N-400, in Part 10, Section D, Question 15, asked, “Have
you EVER committed a crime or offense for which you were NOT arrested?” (emphasis in
original).

86. In response, Dzeko marked “No.” That representation was false because he had
knowingly committed war crimes for which he had not been arrested.

87. Third, Dzeko’s Form N-400, in Part 10, Section D, Question 23, asked, “Have
you EVER given false or misleading information to any U.S. government official while applying
for any immigration benefit or to prevent deportation, exclusion, or removal?” (emphasis in

original).

12
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88. In response, Dzeko marked “No.” That representation was false because he had
made false statements on three documents submitted in applications for immigration benefits: his
Form 1-590, Registration for Classification as Refugee; his Form G-646, Sworn Statement of
Refugee; and his Form 1-485, Application to Register Permanent Resident or Adjust Status.

89. Fourth, Dzeko’s Form N-400, in Part 10, Section D, Question 24, asked, “Have
you EVER lied to any U.S. government official to gain entry or admission into the United
States?” (emphasis in original).

90. In response, Dzeko marked “No.” That representation was false because he made
false statements on his Form 1-590, his Form G-646, and his Form 1-485, to gain entry and
admission to the United States first as a refugee and then as a permanent resident.

91. Dzeko’s Form N-400, in Part 11, states: “I certify, under penalty of perjury under
the laws of the United States of America, that this application, and the evidence submitted with
it, are all true and correct.”

92. Dzeko signed beneath that statement, certifying under penalty of perjury that his
responses to the questions on the Form N-400 were true and correct.

93.  OnJuly 20, 2006, USCIS officer David Obedoza examined Dzeko regarding his
Form N-400 application and qualifications for U.S. citizenship.

94.  Atthe beginning of the interview, Dzeko took an oath or affirmed that he would
answer all questions truthfully.

95.  Officer Obedoza marked all corrections or changes to the Form N-400 by
numbering each one with a circle around it, and reviewed all such numbered changes with Dzeko

at the end of the interview.

13
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96. Consistent with his written response in Part 10, Section B, question 11 of the
Form N-400, Dzeko testified that he had never persecuted, either directly or indirectly, any
person because of race, religion, national origin, membership in a particular social group, or
political opinion.

97. Consistent with his written response in Part 10, Section D, question 15 of the
Form N-400, Dzeko testified that he had never committed a crime or offense for which he had
not been arrested.

98. Consistent with his written response in Part 10, Section D, question 23 of the N-
400, Dzeko testified that he had never given false or misleading information to any U.S.
Government official while applying for any immigration benefit or to prevent deportation,
exclusion, or removal.

99. Consistent with his written response in Part 10, Section D, question 24 of the N-
400, Dzeko testified that he had never lied to any U.S. Government official to gain entry or
admission into the United States.

100.  As set forth above, the foregoing representations were false in light of his role in
the Trusina massacre and his misrepresentations and concealment of his crimes during his
refugee and adjustment proceedings.

101. At the end of his naturalization examination, Dzeko again signed his Form N-400
under penalty of perjury under the laws of the United States, thereby certifying that the
information in his application for naturalization (including two numbered corrections) was true

to the best of his knowledge and belief.

14
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102. At no point during the naturalization process did Dzeko disclose to USCIS his
commission of persecutory war crimes at Trusina or his presence during and participation in the
Trusina massacre.

103. Based on Dzeko’s statements in his Form N-400, and his sworn testimony during
his naturalization interview, USCIS approved his Form N-400 on July 20, 2006.

104. OnJuly 27, 2006, Dzeko took the oath of allegiance and was naturalized as a U.S.
citizen.

105. Dzeko was issued Certificate of Naturalization No. 29542887. Ex. G, Certificate
of Naturalization.

106. At the time, Dzeko was living in the State of Washington.

F. Dzeko’s Extradition to Bosnia and Herzegovina to Stand Trial for War Crimes for
which He Was Convicted.

107. On September 21, 2009, the Prosecutor’s Office of Bosnia and Herzegovina
issued a Warrant of Arrest for Dzeko, accusing him of participating in the execution-style
killings of several civilians and prisoners of war during the April 16, 1993 attack in Trusina,
which is located in the modern state of Bosnia and Herzegovina.

108. The Warrant of Arrest accused Dzeko of, among other crimes, violating Criminal
Code of Bosnia and Herzegovina Article 173, War Crimes against Civilians, in conjunction with

Article 180(1) and Article 29.°

% These provisions impose personal liability for conspiratorial acts. Criminal Code of
Bosn. & Herz. arts. 180(1), 29.

15
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109. Article 173(1) of the Criminal Code of Bosnia and Herzegovina provides:
War Crimes against Civilians
(1) Whoever in violation of rules of international law in time of war,
armed conflict or occupation, orders or perpetrates any of the

following acts: . . .

a) Attack on civilian population, settlement, individual civilians
or persons unable to fight, which results in the death, grave
bodily injuries or serious damaging of people’s health;

b) Attack without selecting a target, by which civilian population
is harmed . . .

shall be punished by imprisonment for a term not less than ten years or
long-term imprisonment.
Criminal Code of Bosn. & Herz. art. 173(1), available at Bosnia and Herzegovina,
Ministry of Security: State Investigation and Protection Agency,
http://www.sipa.gov.ba/assets/files/laws/en/kz37-03.pdf (last visited Mar. 21, 2018).

110. Bosnia and Herzegovina submitted an extradition request to the United States for
Dzeko on these allegations based upon a mutual extradition treaty. See Treaty between the
United States and Servia for the Mutual Extradition of Fugitives from Justice, 32 Stat. 1890,
1902 WL 17946 (May 17, 1902).

111. That treaty permits the United States to extradite persons charged with an array of
offenses, including “[m]urder,” “attempt to commit murder,” and “manslaughter, when
voluntary.” Id. at art. 11(1), 1902 WL 17946, at *1.

112. The U.S. Attorney’s Office for the Western District of Washington filed a
complaint for extradition, and Dzeko was arrested. Ex. H, Compl., United States v. Dzeko, No.

2:11-mj-160-JPD, ECF No. 1 (W.D. Wash. Apr. 11, 2011). Dzeko submitted an affidavit to the

U.S. District Court waiving his right to an extradition hearing. In the affidavit, Dzeko agreed
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that he was the person whose extradition was being sought under a current extradition treaty
covering the crimes alleged, and that probable cause existed to believe he committed the offenses
for which extradition was requested. Ex. I, Affidavit Waiving Extradition Hearing, United States
v. Dzeko, No. 2:11-mj-160-JPD, ECF No. 14 (W.D. Wash. Nov. 15, 2011).

113.  On November 15, 2011, the U.S. District Court for the Western District of
Washington granted the United States’ request for a certificate of extraditability. Ex. J, Order,
United States v. Dzeko, No. 2:11-mj-160-JPD, ECF No. 15 (W.D. Wash. Nov. 15, 2011).

114. In December 2011, the United States extradited Dzeko to Bosnia and Herzegovina
pursuant to the extradition request.

115. The Prosecutor for Bosnia and Herzegovina filed an indictment against Dzeko
inter alia for war crimes against prisoners of war and war crimes against civilians.

116.  OnJune 6, 2014, the trial panel of the Court of Bosnia and Herzegovina, Section |
for War Crimes, found Dzeko guilty of War Crimes Against Prisoners of War, in violation of
Article 144* of the Criminal Code of the Socialist Federal Republic of Yugoslavia, by
participating in the killing of six Croatian Defense Council soldiers who had previously
surrendered: Ivan Drjlo, Nedeljko Kreso, Pero Kreso, Zdravko Drljo, Zeljko Blazevic, and
Franjo Drljo. Ex. B at 5-6 (First Instance Verdict).

117.  The court further found Dzeko guilty of War Crimes Against Civilian Population,
in violation of Article 142(1) of the Criminal Code of the Socialist Federal Republic of

Yugoslavia, by murdering an elderly Bosnian Croat couple, Ilija Ivankovic and Andja Ivankovic.

4 Although Dzeko was originally charged with violating Articles 173 and 175 of the Criminal
Code of Bosnia and Herzegovina, the Court of Bosnia and Herzegovina held that it was required
to apply “the more favorable law” then existing, i.e. the Criminal Code of the Socialist Federal
Republic of Yugoslavia, which had “provisions regarding the same criminal offense[s],” because
they “would lead to a more favorable outcome” for Dzeko. See EX. B at 26-27.
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118. OnJune 6, 2014, the Court of Bosnia and Herzegovina, Section | for War Crimes,
sentenced Dzeko to a combined term of twelve years’ imprisonment. Id. at 6.

119. Dzeko and the prosecution cross-appealed. An appellate panel of the court
dismissed Dzeko’s appeal and affirmed his conviction. The court sustained the prosecution’s
appeal of the sentence, and increased Dzeko’s sentence to thirteen years. Ex. K, Second Instance
Verdict at 4-5, Prosecutor’s Office of Bosnia & Herzegovina v. Edin Dzeko, S1 1 K 010294 14
Krz6 11 23-27 (Sud Bosne i Hercegovine, Appellate Panel, Dec. 4, 2014), available for
download at http://www.sudbih.gov.ba/bundles/websitenews/gallery/predmet/2981/

10294 1K _DzE_drugostepena 4 12 2014 eng.pdf.
120. Dzeko remains imprisoned in Bosnia and Herzegovina.

IV. GOVERNING LAW

A. Congressionally-imposed prerequisites to the acquisition of citizenship.

121. No alien has a right to naturalization “unless all statutory requirements are
complied with.” United States v. Ginsberg, 243 U.S. 472, 474-75 (1917). Indeed, the Supreme
Court has underscored that “[t]here must be strict compliance with all the congressionally
imposed prerequisites to the acquisition of citizenship.” Fedorenko v. United States, 449 U.S.
490, 506 (1981); see also id. (“An alien who seeks political rights as a member of this Nation can
rightfully obtain them only upon the terms and conditions specified by Congress.” (quoting
Ginsberg, 243 U.S. at 474)).

122.  As athreshold matter, to qualify for naturalization, an applicant must have been
“lawfully” admitted to the United States for permanent residence. See 8 U.S.C. § 1427(a)(1); see

also id. 88 1429, 1255(a).
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123.  An alien has been “lawfully accorded” permanent resident status only if he
actually satisfies the immigration laws. Ampe v. Johnson, 157 F. Supp. 3d 1, 10 (D.D.C. 2016)
(“Since [2003], every circuit to have considered the issue has agreed that to demonstrate that she
was lawfully admitted for permanent residence, an applicant must do more than simply show that
she was granted [lawful permanent resident] status; she must further demonstrate that the grant
of that status was in substantive compliance with the immigration laws.” (internal quotation
marks omitted) (collecting cases)).

124.  Congress has also mandated that an individual may not naturalize unless that
person “during all periods referred to in this subsection has been and still is a person of good
moral character.” See 8 U.S.C. 8 1427(a)(3). The required statutory period for good moral
character begins five years before the date the applicant files the application for naturalization,
and it continues until the applicant takes the oath of allegiance and becomes a U.S. citizen. 1d.; 8
C.F.R. §316.10(a)(1).

125.  As a matter of law, an applicant necessarily lacks good moral character if he or
she commits a crime involving moral turpitude during the statutory period and later either is
convicted of the crime or admits his or her commission of the criminal activity. 8 U.S.C.

§ 1101(f)(3) (cross-referencing 8 U.S.C. § 1182(a)(2)(A)); 8 C.F.R. § 316.10(b)(2)(i) (providing
that an applicant “shall be found to lack good moral character” if, for example, they committed
and were convicted of one or more crimes involving moral turpitude).

126. “[A] conviction during the statutory period is not necessary for a finding that an
applicant lacks good moral character . . .. [I]t is enough that the offense was ‘committed’ during
that time.” United States v. Zhou, 815 F.3d 639, 644 (9th Cir. 2016) (quoting United States v.

Suarez, 664 F.3d 655, 661 (7th Cir. 2011)). Nevertheless, an individual who is convicted is
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collaterally estopped from contesting all issues necessarily decided in the criminal matter. See
Zhou, 815 F.3d at 644.

127. Congress has also explicitly precluded individuals who give false testimony for
the purpose of obtaining immigration benefits from being able to establish the good moral
character necessary to naturalize. 8 U.S.C. § 1101(f)(6).

128.  Further, Congress created a catch-all provision, which states, “[t]he fact that any
person is not within any of the foregoing classes shall not preclude a finding that for other
reasons such person is or was not of good moral character.” 8 U.S.C. § 1101(f).

129.  Under the regulation enacted pursuant to the catch-all provision, individuals who
commit unlawful acts adversely reflecting upon their moral character cannot meet the good
moral character requirement, unless they prove that extenuating circumstances exist. See 8
C.F.R. § 316.10(b)(3)(iii); 8 U.S.C. § 1101(f).

B. The Denaturalization Statute.

130. Recognizing that there are situations in which an individual has naturalized
despite failing to comply with all congressionally-imposed prerequisites to the acquisition of
citizenship or by concealing or misrepresenting facts that are material to the decision on whether
to grant his naturalization application, Congress enacted 8 U.S.C. § 1451.

131. Under 8 U.S.C. § 1451(a), a court must revoke a defendant’s naturalization and
cancel his Certificate of Naturalization if his naturalization was either: (a) illegally procured; or
(b) procured by concealment of a material fact or by willful misrepresentation.

132.  “lllegal procurement” has occurred where an applicant naturalized despite failing
to comply with all congressionally-imposed prerequisites to the acquisition of citizenship.

Fedorenko, 449 U.S. at 517.
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133.  Naturalization was procured by concealment of a material fact or by willful
misrepresentation, where: (1) the naturalized citizen misrepresented or concealed some fact
during the naturalization process; (2) the misrepresentation or concealment was willful; (3) the
fact was material; and (4) the naturalized citizen procured citizenship as a result of the
misrepresentation or concealment. Kungys v. United States, 485 U.S. 759, 767 (1988).

134.  Where the Government establishes that the defendant’s citizenship was procured
illegally or by concealment or willful misrepresentation of material facts, “district courts lack
equitable discretion to refrain from entering a judgment of denaturalization.” Fedorenko, 449
U.S. at 517.

135. There is no statute of limitations in an action under 8 U.S.C. § 1451(a). Costello
v. United States, 365 U.S. 265, 283 (1961).

V. CAUSES OF ACTION

COUNT I
ILLEGAL PROCUREMENT OF NATURALIZATION

NOT LAWFULLY ADMITTED FOR PERMANENT RESIDENCE
(PERSECUTOR INELIGIBLE FOR ADMISSION AS REFUGEE)

136. Plaintiff re-alleges and incorporates by reference the foregoing paragraphs.

137. To qualify for naturalization, an applicant must have been lawfully admitted to
the United States for permanent residence. See 8 U.S.C. §§ 1427(a)(1), 1429.

138. The term “lawfully” requires compliance with the substantive legal requirements
for admission, and not mere procedural regularity. Ampe, 157 F. Supp. 3d at 10.

139. Dzeko entered the United States as a refugee and adjusted to permanent resident

status based on that entry.
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140.  An alien who was granted refugee status cannot lawfully adjust status therefrom
unless he demonstrates that he meets the statutory definition of “refugee.” 8 U.S.C.

§ 1159(b)(3).

141.  The Immigration and Nationality Act (“INA”) defines the term “refugee” to
exclude anyone who *“ordered, incited, assisted, or otherwise participated in the persecution of
any person on account of race, religion, nationality, membership in a particular social group, or
political opinion.” 8 U.S.C. § 1101(a)(42).

142.  Murder perpetrated on account of an 8 U.S.C. § 1101(a)(42)-protected ground
constitutes “persecution.” See, e.g., Chand v. I.N.S., 222 F.3d 1066, 1073 (9th Cir. 2000)
(“Physical harm has consistently been treated as persecution.”); Aldana-Ramos v. Holder, 757
F.3d 9, 16 (1st Cir. 2014) (holding that threats of murder constitute persecution).

143.  As set forth above, Dzeko participated in the execution-style murders of several
Bosnian Croat civilians and prisoners of war at Trusina, targeting the victims because of their
religion, nationality, or both.

144.  As such, those killings were acts of persecution under 8 U.S.C. § 1101(a)(42), and
they precluded Dzeko from establishing that he satisfied the legal definition of a refugee.

145. Because Dzeko never met the legal definition of a refugee under 8 U.S.C.

8 1101(a)(42), he was never eligible for adjustment of status to that of a permanent resident
under 8 U.S.C. § 1159(b)(3).

146. Because Dzeko was not lawfully admitted for permanent residence, he was and
remains ineligible to naturalize under 8 U.S.C. 88 1427(a)(1) and 1429.

147. Because he was ineligible to naturalize, Dzeko procured his citizenship illegally,

and this Court must revoke his citizenship, as provided for by 8 U.S.C. § 1451(a).

22



Case 1:18-cv-00759 Document 1 Filed 04/04/18 Page 23 of 32

COUNT 11
ILLEGAL PROCUREMENT OF NATURALIZATION
NOT LAWFULLY ADMITTED FOR PERMANENT RESIDENCE
(PROCURED BY FRAUD OR WILLFUL MISREPRESENTATION)

148. Plaintiff re-alleges and incorporates by reference the foregoing paragraphs.

149.  As set forth above, to qualify for naturalization, an applicant must have been
lawfully admitted to the United States for permanent residence. See 8 U.S.C. 88 1427(a)(1),
1429.

150. The term “lawfully” requires compliance with the substantive legal requirements
for admission, and not mere procedural regularity. Ampe, 157 F. Supp. 3d at 10.

151. Analien is inadmissible if he, by fraud or willfully misrepresenting a material
fact, sought to procure, or has procured a visa, other documentation, or admission into the United
States or any other immigration benefit. 8 U.S.C. § 1182(a)(6)(C)(i).

152. Dzeko was never lawfully admitted as a permanent resident and cannot satisfy the
requirements of 8 U.S.C. 88 1427(a)(1) and 1429, because he was inadmissible at the time of his
admission as a permanent resident based on his fraudulent and willful misrepresentations of
material facts.

153.  Specifically, as set forth above in paragraphs 46 through 80, in his applications
for refugee status and, later, permanent resident status in the United States, Dzeko
misrepresented at least: the dates and nature of his military service; whether he had ever

committed a crime involving moral turpitude; and whether he had ordered, assisted, or otherwise

participated in the persecution of any person because of race, religion, or political opinion.
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154. Dzeko’s misrepresentations were willful because he knew or should have known
that his representations were false. Dzeko could not have plausibly forgotten that in 1993 he
murdered eight unarmed people, six of them execution-style, because they were Bosnian Croats.

155. Dzeko’s misrepresentations were material, having a natural tendency to influence
a decision by INS to approve his applications, because they concealed his participation in the
Trusina massacre. The murders committed during the Trusina massacre constitute persecution,
which would have precluded him from receiving refugee status or permanent residency had he
disclosed them.

156. Dzeko’s misrepresentations of material information made him substantively
inadmissible to the United States at the time he adjusted status pursuant to 8 U.S.C.

§ 1182(a)(6)(C)(i).

157. Because Dzeko was not lawfully admitted for permanent residence, he was and
remains ineligible to naturalize under 8 U.S.C. 88 1427(a)(1) and 1429.

158. Because he was ineligible to naturalize, Dzeko procured his citizenship illegally,
and this Court must revoke his citizenship, as provided for by 8 U.S.C. § 1451(a).

COUNT 11
ILLEGAL PROCUREMENT OF NATURALIZATION
LACK OF GOOD MORAL CHARACTER
(EXTRAJUDICIAL KILLINGS)

159. Plaintiff re-alleges and incorporates by reference the foregoing paragraphs.

160. To be eligible for naturalization an applicant must show that he has been a person
of good moral character for at least the five-year statutory period before he files a naturalization
application, and until the time he becomes a naturalized U.S. citizen. 8 U.S.C. § 1427(a)(3); 8

C.F.R. § 316.10(a)(1). Thus, Dzeko was required to establish that he was a person of good moral
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character from April 10, 2001, until the date he was admitted to U.S. citizenship, July 27, 2006
(the “statutory period”).

161. A naturalization applicant is barred from establishing good moral character if he
“at any time has engaged in conduct described in section 1182(a)(3)(E)” of Title 8 of the United
States Code. 8 U.S.C. § 1101(f)(9).

162. Section 1182(a)(3)(E) describes “[c]Jommission of acts of torture or extrajudicial
killings,” specifically “any alien who, outside the United States, committed, ordered, incited,
assisted, or otherwise participated in the commission of— . .. (I1) under color of law of any
foreign nation, any extrajudicial killing, as defined in section 3(a) of the Torture Victim
Protection Act of 1991 (28 U.S.C. § 1350 note).” 8 U.S.C. 8 1182(a)(2)(E)(iii) (2006).

163. “Extrajudicial killing” is defined as “a deliberated killing not authorized by a
previous judgment pronounced by a regularly constituted court affording all the judicial
guarantees which are recognized as indispensable by civilized peoples.” 28 U.S.C. § 1350 note,
§ 3(a).

164. As set forth above in paragraphs 21 through 45, Dzeko committed, assisted in,
and participated in the summary execution of six captured Bosnian Croat soldiers and the murder
of two Bosnian Croat villagers, all of which constitute extrajudicial killings.

165. Those extrajudicial killings precluded Dzeko from demonstrating that he had
good moral character. See 8 U.S.C. 88 1101()(9), 1182(a)(3)(E)(iii).

166. Because Dzeko was not a person of good moral character, he was ineligible to
naturalize under 8 U.S.C. § 1427(a)(3).

167. Because he was ineligible to naturalize, Dzeko procured his citizenship illegally,

and this Court must revoke his citizenship, as provided for by 8 U.S.C. § 1451(a).
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COUNT IV
ILLEGAL PROCUREMENT OF NATURALIZATION
LACK OF GOOD MORAL CHARACTER
(FALSE TESTIMONY)

168. Plaintiff re-alleges and incorporates by reference the foregoing paragraphs.

169. As set forth above, Dzeko was required to establish that he was a person of good
moral character from April 10, 2001, until the date he was admitted to U.S. citizenship, July 27,
2006. See 8 U.S.C. § 1427(a)(3); 8 C.F.R. § 316.10(a)(1).

170. A naturalization applicant is barred from establishing good moral character if,
during the statutory period, he has given false testimony, under oath, for the purpose of receiving
an immigration benefit. 8 U.S.C. § 1101(f)(6).

171. As set forth above, Dzeko provided false testimony for the purpose of obtaining
an immigration benefit when he testified, under oath, during his July 20, 2006 naturalization
interview, that:

a. he had never persecuted, either directly or indirectly, any person because of race,
religion, national origin, membership in a particular social group, or political
opinion;

b. he had never committed a crime or offense for which he had not been arrested,;

c. he had never given false or misleading information to any U.S. government
official while applying for any immigration benefit or to prevent deportation,
exclusion, or removal; and

d. he had never lied to any U.S. government official to gain entry or admission into

the United States.

26



Case 1:18-cv-00759 Document 1 Filed 04/04/18 Page 27 of 32

172. Because Dzeko provided false testimony, under oath, during the statutory period
for the purpose of obtaining his naturalization, he was barred under 8 U.S.C. § 1101(f)(6) from
showing that he possessed the good moral character necessary to become a naturalized U.S.
citizen.

173. Because Dzeko was not a person of good moral character, he was ineligible to
naturalize under 8 U.S.C. § 1427(a)(3).

174. Because he was ineligible to naturalize, Dzeko procured his citizenship illegally,
and this Court must revoke his citizenship, as provided for by 8 U.S.C. 8 1451(a).

COUNT V
ILLEGAL PROCUREMENT OF NATURALIZATION
LACK OF GOOD MORAL CHARACTER
(UNLAWFUL ACTS)

175. Plaintiff re-alleges and incorporates by reference the foregoing paragraphs.

176. As set forth above, Dzeko was required to establish that he was a person of good
moral character from April 10, 2001, until the date he was admitted to U.S. citizenship, July 27,
2006. See 8 U.S.C. § 1427(a)(3); 8 C.F.R. § 316.10(a)(1).

177. A naturalization applicant is barred from showing that he is a person of good
moral character if, during the statutory period, he “[clJommitted unlawful acts that adversely
reflect upon the applicant’s moral character,” and there are no extenuating circumstances. 8
C.F.R. § 316.10(b)(3)(iii).

178. During the statutory period, Dzeko committed acts that constitute the essential
elements of three federal crimes: false swearing in an immigration matter, in violation of 18
U.S.C. 8 1546(a); making false statements, in violation of 18 U.S.C. § 1001(a); and perjury, in

violation of 18 U.S.C. § 1621(2).
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179.  First, it is unlawful to knowingly make, under oath or under penalty of perjury, a
false statement with regard to a material fact in an immigration application. 18 U.S.C. § 1546(a).
During the statutory period, Dzeko knowingly made, under oath or penalty of perjury, false
statements in his Form N-400, Application for Naturalization, and during his naturalization
interview, denying that he had ever: ordered, assisted, or otherwise participated in the
persecution of any person because of race, religion or political opinion; committed a crime for
which he had not been arrested; or given false information to immigration authorities for an
immigration benefit or admission to the United States. Dzeko knew these statements to be false.
His actions thus violated 18 U.S.C. § 1546(a).

180. Second, it is unlawful to knowingly and willfully conceal a material fact or make
a materially false representation in connection with “any matter within the jurisdiction of the
executive . . . branch.” 18 U.S.C. § 1001(a). During the statutory period, Dzeko knowingly and
willfully concealed material facts and made materially false representations in his Form N-400
and during his naturalization interview, denying that he had ever: ordered, assisted, or otherwise
participated in the persecution of any person because of race, religion, or political opinion;
committed a crime for which he had not been arrested; or given false information to immigration
authorities for an immigration benefit or admission to the United States. Dzeko knew this
testimony to be false. His actions thus violated 18 U.S.C. § 1001(a).

181. Third, it is unlawful to willfully subscribe as true under penalty of perjury any
material matter which one does not believe to be true. 18 U.S.C. § 1621(2). During the statutory
period, Dzeko knowingly subscribed as true, under penalty of perjury, false statements in his
Form N-400 and during his naturalization interview, denying that he had ever: ordered, assisted,

or otherwise participated in the persecution of any person because of race, religion, or political
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opinion; committed a crime for which he had not been arrested; or given false information to
immigration authorities for an immigration benefit or admission to the United States. Dzeko
knew these statements to be false. His actions thus violated 18 U.S.C. § 1621(2).

182. False swearing in an immigration matter, in violation of 18 U.S.C. 8 1546(a),
making false statements, in violation of 18 U.S.C. § 1001; and perjury, in violation of 18 U.S.C.
8 1621(2), adversely reflect on Dzeko’s moral character and he cannot avoid the regulatory bar
on establishing good moral character found in 8 C.F.R. § 316.10(b)(3)(iii). Indeed, these crimes
involve moral turpitude.

183. Because Dzeko committed unlawful acts during the statutory period that
adversely reflected on his moral character, he was not a person of good moral character, and was
ineligible to naturalize under 8 U.S.C. § 1427(a)(3).

184. Because he was ineligible to naturalize, Dzeko illegally procured his citizenship,
and this Court must revoke his citizenship, as provided for by 8 U.S.C. § 1451(a).

COUNT VI

PROCUREMENT OF NATURALIZATION BY CONCEALMENT OF
A MATERIAL FACT OR BY WILLFUL MISREPRESENTATION

185. Plaintiff re-alleges and incorporates by reference the foregoing paragraphs.

186. Under 8 U.S.C. 8§ 1451(a), the Court must revoke a naturalized person’s
citizenship and cancel his certificate of naturalization if that person procured his naturalization
by concealment of a material fact or by willful misrepresentation.

187.  As set forth above, Dzeko willfully misrepresented and concealed his military
service and his participation in the summary executions of two civilians and six prisoners of war

during the Trusina massacre, for which he was later convicted.

29



Case 1:18-cv-00759 Document 1 Filed 04/04/18 Page 30 of 32

188.  Specifically, Dzeko made, under oath or penalty of perjury, false statements in his
Form N-400 and during his naturalization interview denying that he had ever: ordered, assisted,
or otherwise participated in the persecution of any person because of race, religion, or political
opinion; committed a crime for which he had not been arrested; given false or misleading
information to immigration authorities to obtain an immigration benefit; or lied to any U.S.
government official to gain entry or admission into the United States.

189. Dzeko knew these statements to be false. Dzeko knew at the time he completed
his Form N-400, and at the time of his naturalization interview, that he had, in fact, participated
in the summary executions of civilians and prisoners of war during the Trusina massacre and lied
about and concealed such actions in earlier immigration proceedings.

190. Dzeko made his misrepresentations and concealments deliberately and
voluntarily. He knew or should have known that his representations were false in light of his
execution-style killing of eight unarmed people because they were Christian and Bosnian Croats.
Therefore, Dzeko made his misrepresentations and concealments willfully.

191. Dzeko’s misrepresentations and concealments were material to his naturalization
because they had a natural tendency to influence USCIS’s decision whether to approve Dzeko’s
naturalization application. Indeed, Dzeko’s participation in the summary executions of six
prisoners of war and murder of two civilians during the Trusina massacre rendered him ineligible
for citizenship. USCIS would have denied Dzeko’s naturalization application had he been
truthful.

192. Dzeko therefore procured his citizenship by concealment of material fact and
willful misrepresentation, and this Court must revoke his citizenship, as provided for by 8 U.S.C.

§ 1451(a).
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VI. PRAYER FOR RELIEF

WHEREFORE, Plaintiff, the United States of America, respectfully requests:

A. A declaration that Dzeko illegally procured his U.S. citizenship;

B. A declaration that Dzeko procured his U.S. citizenship by concealment or willful
misrepresentation of material facts;

C. Judgment revoking and setting aside the naturalization of Dzeko, and canceling
Certificate of Naturalization No. 29542887, effective as of the original date of the order and
certificate, July 27, 2006;

D. Judgment forever restraining and enjoining Dzeko from claiming any rights,
privileges, benefits, or advantages related to U.S. citizenship;

E. Judgment requiring Dzeko, within ten days of judgment, to surrender and deliver
his Certificate of Naturalization, No. 29542887, and any copies thereof in his possession, and to
make good faith efforts to recover and surrender any copies thereof that he knows are in the
possession of others, to the Attorney General, or his representative, including undersigned
counsel;

F. Judgment requiring Dzeko, within ten days of judgment, to surrender and deliver
any other indicia of U.S. citizenship (including, but not limited to, any U.S. passport, voter
identification card, and other voting documents), and any copies thereof in his possession, and to
make good faith efforts to recover and then surrender any copies thereof that he knows are in the
possession of others, to the Attorney General, or his representative, including undersigned
counsel; and

G. Judgment granting the United States such other relief as may be lawful and

proper.
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Dated: April 4, 2018

JESSIE K. LIU, D.C. Bar #472845
United States Attorney
District of Columbia

DANIEL F. VAN HORN, D.C. Bar #924092
Chief, Civil Division

s/ Wynne P. Kelly

WYNNE P. KELLY

Assistant United States Attorney
United States Attorney’s Office
District of Columbia

555 Fourth St., NW
Washington, DC 20530

Phone: (202) 252-2545

Email: wynne.kelly@usdoj.gov

Respectfully submitted,

CHAD A. READLER
Acting Assistant Attorney General
U.S. Department of Justice, Civil Division

WILLIAM C. PEACHEY
Director, District Court Section
Office of Immigration Litigation

s/ Timothy M. Belsan

TIMOTHY M. BELSAN

Deputy Chief

National Security & Affirmative Litigation Unit
District Court Section

Office of Immigration Litigation

U.S. Department of Justice, Civil Division
P.O. Box 868, Ben Franklin Station
Washington, DC 20044

Phone: (202) 532-4596

Fax: (202) 305-7000

Email: timothy.m.belsan@usdoj.gov

ARAM A. GAVOOR
Senior Counsel for National Security

s/ Steven A. Platt

STEVEN A. PLATT

Trial Attorney

Phone: (202) 532-4074

Email: steven.a.platt@usdoj.gov

Counsel for Plaintiff
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UNITED STATES OF AMERICA

Seattle, Washington

In the Matter of the Revocation of
the Naturalization of:

Edin Dzeko

Case 1:18-cv-00759 Document 1-1 Filed 04/04/18 Page 2 of 16

AFFIDAVIT OF GOOD CAUSE

N N N N N e e e e e e e e

Introduction

I, Michael DeGraaff, declare under penalty of perjury as follows:

| am a Special Agent of Immigration and Customs Enforcement (“ICE”) within the
United States Department of Homeland Security (“DHS”). In this capacity, | have access
to the official records of DHS and ICE, including the immigration file of Edin Dzeko
(“Mr. Dzeko™), File Number AJ Gz

| have examined the records relating to Mr. Dzeko’s case. Based upon my review of
these records, | state on information and belief that the information set forth in this
Affidavit of Good Cause is true and correct.

Mr. Dzeko is a native of the former Yugoslavia, now Bosnia and Herzegovina. In May
2000, he filed a Form 1-590, Registration for Classification as Refugee, with the former
Immigration and Naturalization Service (“INS”)! in Croatia. In support of his

application, Mr. Dzeko claimed to be among a class of aliens not inadmissible to the

1 On March 1, 2003, INS ceased to exist as an agency within the Department of Justice and its functions were
transferred to the Department of Homeland Security (“DHS”). See Homeland Security Act of 2002, Pub. L. No.
107-296, 110 Stat. 2135 (Nov. 25, 2002). Both Dzeko’s refugee and adjustment applications were submitted and/or
adjudicated before the transfer. As such, this Affidavit of Good Cause will reference INS as necessary.
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United States. On January 17, 2001, the former INS interviewed Mr. Dzeko in Split,
Croatia, and approved his Form 1-590. On March 21, 2001, Mr. Dzeko was admitted to
the United States at New York, New York, as a refugee, under section 207 of the
Immigration and Nationality Act (“INA”), 8 U.S.C. § 1157. On May 6, 2002, Mr. Dzeko
submitted a Form 1-485, Application to Register Permanent Residence or Adjust Status.
Mr. Dzeko did not seek a waiver of inadmissibility. On April 1, 2004, U.S. Citizenship
and Immigration Services (“USCIS”) granted Mr. Dzeko’s Form 1-485 and adjusted his
status to that of lawful permanent resident under INA § 209(a), 8 U.S.C. § 1159(a),
retroactive to March 21, 2001. On or about April 1, 2006, Mr. Dzeko filed a Form N-400,
Application for Naturalization, with USCIS’s Seattle, Washington, District Office,
pursuant to INA 8§ 316(a), 8 U.S.C. § 1427(a). USCIS approved Mr. Dzeko’s Form N-
400 after an interview conducted on July 20, 2006. On July 27, 2006, Mr. Dzeko took
the oath of allegiance and was admitted as a citizen of the United States at Seattle, WA.
He was issued a Certificate of Naturalization, number 29542887.

V. Mr. Dzeko unlawfully procured his citizenship. Specifically, Mr. Dzeko illegally
procured his naturalization because he was statutorily ineligible to naturalize at the time
he took the oath of allegiance on two grounds. First, Mr. Dzeko was not lawfully
admitted as a permanent resident. Second, Mr. Dzeko was unable to establish good
moral character for the requisite period before his naturalization. Additionally, Mr.
Dzeko procured his naturalization by concealing or willfully misrepresenting material

facts
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V. Mr. Dzeko illegally procured his naturalization because he was not lawfully admitted for
permanent residence in accordance with all applicable provisions of the INA. See INA
8 316, 8 U.S.C. § 1427; INA 8 318, 8 U.S.C. § 1429.

A Mr. Dzeko was not eligible for adjustment of status because he did not meet the
definition of a refugee when he entered the U.S. and he did not continue to be a
refugee as required by INA § 209(b)(3), 8 U.S.C. § 1159(b)(3). As a result, he
was not lawfully admitted for permanent residence.

1. A refugee may adjust to permanent resident status under INA § 209 if the
following criteria are met: 1) the applicant applies for adjustment; 2) the
applicant has been physically present in the U.S. for at least one year; 3)
the applicant continues to be a refugee, the spouse, or child of a refugee
within the meaning of the INA; 4) the applicant is not firmly resettled in
another country; and 5) the applicant is admissible, except as otherwise
provided in this section. See INA 8§ 209(b), 8 U.S.C. § 1159(b).

2. Mr. Dzeko was not a refugee within the meaning of the INA when he was
admitted to the United States, nor when he adjusted to permanent resident
status. INA 8101(a)(42), 8 U.S.C. § 1101(a)(42), defines the term
“refugee” and excludes anyone who *“ordered, incited, assisted, or
otherwise participated in the persecution of any person on account of race,
religion, nationality, membership in a particular social group, or political
opinion.” Mr. Dzeko did not qualify as a refugee because he committed
acts of persecution, as described in the INA, while serving in the Army of

the Republic of Bosnia and Herzegovina.
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3. On August 10, 2010, the U.S. Department of State received a formal
request from Bosnia and Herzegovina seeking Mr. Dzeko’s extradition for
charges of war crimes against prisoners of war and war crimes against
civilians.  On April 13, 2011, Mr. Dzeko was arrested in Everett,
Washington, on a federal arrest warrant associated extradition request. On
November 15, 2011, Mr. Dzeko submitted an affidavit waiving an
extradition hearing. In his affidavit, Mr. Dzeko agreed that he was the
person whose extradition was being sought under a current extradition
treaty covering the crimes alleged, and that probable cause existed to
believe he committed the offenses for which extradition was requested.
On the same date, an order was issued by the U.S. District Court for the
Western District of Washington ordering Mr. Dzeko to be extradited to
Bosnia and Herzegovina.

4, On June 6, 2014 the trial panel of the Criminal Court of Bosnia and
Herzegovina found Mr. Dzeko guilty of War Crimes against Civilians and
War Crimes against Prisoners of War, under Articles 173(1)(c), (e), and
(), and 175(1)(a) of the Criminal Code of Bosnia and Herzegovina. He
was sentenced to twelve years’ imprisonment. On December 4, 2014, a
three judge panel of the Appellate Division Panel of Section 1 for War
Crimes dismissed Mr. Dzeko’s appeal and affirmed his conviction. The
Court found for the prosecution in its appeal of the sentence, and increased

Mr. Dzeko’s sentence from twelve years to thirteen years. Mr. Dzeko
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remains incarcerated at the Kazneno-Popravni Zavod (KPZ) Sarajevo in
The Republic of Bosnia and Herzegovina.

5. In reaching its verdict, the Criminal Court of Bosnia and Herzegovina
found the following: Mr. Dzeko was a member of the Zulfikar Special
Purposes Detachment (“Zulfikar Detachment”) within the Army of
Republic of Bosnia and Herzegovina during the time of war in Bosnia and
Herzegovina. As part of this Detachment, he participated in an attack on
the village of Trusina with orders from Zulfikar’s deputy commander to
leave no Croat survivors (commonly referred to as the “Trusina
massacre”). During this attack, Mr. Dzeko participated in the execution of
two Croat civilians and six Croat prisoners of war (“POWSs”) from the
Croatian Defense Council.

6. These acts, committed on account of religion and nationality, constitute
persecution and preclude Mr. Dzeko from establishing that he is a refugee
under the INA. As a result, he was ineligible for admission as a refugee
and ineligible for adjustment of status pursuant to INA § 209, 8 U.S.C. 8
1159. Because Mr. Dzeko was not lawfully admitted as a permanent
resident, he was ineligible for naturalization under INA § 316(a); 8 U.S.C.
8§ 1427(a).

B. Mr. Dzeko’s admission for permanent residence was not lawful because he was
inadmissible under INA 8§ 212(a)(6)(C)(i) for having obtained his refugee status

through fraud. See INA § 212(2)(6)(C)(i) (1998), 8 U.S.C. § 1182(a)(6)(C)(i).

Affidavit of Good Cause — Edin Dzeko 5



Case 1:18-cv-00759 Document 1-1 Filed 04/04/18 Page 7 of 16

1. In his refugee application process, Mr. Dzeko failed to disclose his
membership in the notorious Zulfikar Detachment, as well as his
involvement in executing two civilians and six POWs during the Trusina
massacre. This information is material because had he disclosed the
information, he would not have been classified as a refugee. As noted
above, the definition of “refugee” excludes anyone who “ordered, incited,
assisted, or otherwise participated in the persecution of any person on
account of race, religion, nationality, membership in a particular social
group, or political opinion.” INA § 101(a)(42), 8 U.S.C. § 1101(a)(42).

2. On January 17, 2001, Mr. Dzeko appeared for an in person interview with
the former INS in Split, Croatia. Mr. Dzeko claimed, under oath, to be
among a class of aliens not inadmissible to the United States. During that
interview, Mr. Dzeko denied any participation in persecution. Mr. Dzeko
also signed a form in which he swore or affirmed that he had “never
ordered, assisted or otherwise participated in the persecution of any person
because of race, religion or political opinion.”

3. In completing his Form 1-485, Application to Register Permanent
Residence or Adjust Status, Mr. Dzeko checked the box indicating a ‘no’
answer to the question: “Have you ever engaged in genocide, or otherwise
ordered, incited, assisted or otherwise participated in the killing of any
person because of race, religion, nationality, ethnic origin or political

opinion?”
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Mr. Dzeko’s participation in the execution of two civilians and six POWs
constitutes persecution and would have precluded him from obtaining
refugee status, had it been disclosed. His misrepresentation of this
material information made him inadmissible to the United States at the
time of adjustment of status.

Because Mr. Dzeko was not lawfully admitted as a permanent resident, he

was ineligible for naturalization under INA § 316(a); 8 U.S.C. § 1427(a).

Mr. Dzeko illegally procured his naturalization because he could not have established

that he was a person of good moral character, as described in INA § 101(f), 8 U.S.C. §

1101(F).

A. Mr. Dzeko could not establish good moral character because he committed,

assisted in, and/or otherwise participated in extrajudicial killings. See INA §

101(F)(9), 8 U.S.C. § 1101(F)(9).

1.

A naturalization applicant is barred from establishing good moral
character if he at any time “committed, ordered, incited, assisted, or
otherwise participated in the commission of— . . . (1) under color of law
of any foreign nation, any extrajudicial killing, as defined in section 3(a)
of the Torture Victim Protection Act of 1991 (28 U.S.C. 8 1350 note).”
INA § 212(a)(2)(E)(iii) (2006), 8 U.S.C. § 1182(a)(2)(E)(iii).

“Extrajudicial killing” is defined as *“a deliberated killing not authorized
by a previous judgment pronounced by a regularly constituted court
affording all the judicial guarantees which are recognized as indispensable

by civilized peoples.” 28 U.S.C. § 1350 note, § 3(a).
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3. Mr. Dzeko’s integral role in carrying out the Trusina massacre falls within
the scope of extrajudicial killings.

4, Because Mr. Dzeko participated in extrajudicial killings prior to
naturalization, he could not establish that he possessed good moral
character. See INA § 101(f)(9); 8 U.S.C. 8§ 1101(f)(9). Therefore, he was
ineligible for naturalization.

B. Mr. Dzeko could not establish good moral character because he provided false
testimony in his naturalization interview. See INA § 101(f)(6), 8 U.S.C.
§ 1101(f)(6).

1. An applicant for naturalization must establish that he has been a person of
good moral character for the statutory period of five (5) years immediately
preceding the application’s filing, and until the oath of allegiance is taken.
See INA 8 316(a)(3); 8 U.S.C. § 1427(a)(3); 8 C.F.R. § 316.10(a)(1).

2. As an applicant for naturalization pursuant to INA § 316(a), Mr. Dzeko
was required to prove that he was, and continued to be, a person of good
moral character for the statutory period before his application was filed
and through the date of his naturalization — from April 10, 2001 until July
27,2006. See INA § 316(a)(3), 8 U.S.C. § 1427(a)(3).

3. On July 20, 2006, USCIS District Adjudications Officer David Obedoza
conducted a naturalization interview of Mr. Dzeko in Seattle, Washington.
At the start of the interview, Mr. Dzeko took an oath, swearing or

affirming that he would answer all questions truthfully.
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4, Part 10, Question 11 of Mr. Dzeko’s naturalization application asked:
“Have you EVER, persecuted (either directly or indirectly) any person
because of race, religion, national origin, membership in a particular social
group, or political opinion?” In response to this question, Mr. Dzeko
checked the box for “No.”

5. During the July 20, 2006 naturalization interview, Officer Obedoza asked
Mr. Dzeko Part 10, Question 11. In response, Mr. Dzeko verbally denied
any involvement in acts of persecution while under oath during his
interview.

6. Mr. Dzeko’s testimony in this regard was false. In fact, Mr. Dzeko
participated in the execution of two civilians and six POWs on account of
their religion and nationality during the Trusina massacre. For his actions,
he was later convicted of committing war crimes by the Court of Bosnia
and Herzegovina, Section 1 for War Crimes, and this conviction was
upheld by the Appellate Panel of that Court.

7. Mr. Dzeko’s actions during the Trusina massacre were an act of
persecution.

8. Because Mr. Dzeko provided false testimony, under oath, during the
statutory period prior to naturalization, he could not establish that he
possessed good moral character. See INA § 101(f)(6); 8 U.S.C. §
1101(f)(6); 8 C.F.R. § 316.10(b)(2)(vi). Therefore, he was ineligible for

naturalization.
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C. Mr. Dzeko could not establish good moral character because he participated in the
execution-style murders of two civilians and six POWSs at Trusina. See INA
§ 101(f), 8 U.S.C. § 1101(f); 8 C.F.R. § 316.10(b)(3)(iii).

1. Although the Government must consider at least the five-year statutory
period when assessing an applicant’s moral character, the Government
may consider an applicant’s conduct at any time prior to the statutory
period if his conduct during the statutory period does not reflect a reform
of character, or if the earlier conduct is relevant to a determination of his
moral character at the time he seeks to naturalize. See INA 8 316(a)(3), 8
U.S.C. § 1427(e); 8 C.F.R. § 316.10(a)(2).

2. Absent extenuating circumstances, an applicant for naturalization cannot
establish good moral character if he has “committed unlawful acts that
adversely reflect upon the applicant’s moral character.” 8 C.F.R.
§316.10(b)(3)(iii).

3. Furthermore, the INA’s definition of good moral character contains a
residual provision, which states, “[t]he fact that any person is not within
any of the foregoing classes shall not preclude a finding that for other
reasons such person is or was not of good moral character.” INA
§ 101(f), 8 U.S.C. 8 1101(f).

4. The determination of good moral character is based on the “the standards
of the average citizen in the community of residence.” 8 C.F.R.

8 316.10(a)(2) (referencing INA § 101(f), 8 U.S.C. § 1101(f)).
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5. Eight years prior to the beginning of the statutory period, Mr. Dzeko
committed the crime of murder by participating in the execution-style
murders of two unarmed civilians and six POWSs in Trusina because of
their religion and nationality. Over the next several years—including
during the statutory period—Mr. Dzeko violated federal law by
misrepresenting and concealing his role in the Trusina massacre, thereby
concealing from immigration officials that he had committed the murders,
and ultimately securing U.S. citizenship.

6. Mr. Dzeko’s commission of these murders prior to the statutory period,
and his subsequent efforts within the statutory period to conceal those
crimes, indicate that he had not reformed his character and was not a
person of good moral character under “the standards of the average citizen
in the community of residence.” 8 C.F.R. § 316.10(a)(2).

7. Because Mr. Dzeko could not establish that he possessed good moral
character during the statutory period before naturalization, he was
ineligible to naturalize. See INA § 101(f)(6), 8 U.S.C. § 1101(f)(6); 8
C.F.R. § 316.10(b)(3)(iii).

D. Mr. Dzeko could not establish good moral character because, during the statutory
period, he committed unlawful acts which constitute federal crimes, including
false swearing in an immigration matter, making false statements, and perjury.
See INA § 101(f), 8 U.S.C. § 1101(f).

1. During the statutory period, Mr. Dzeko knowingly made, under oath of

penalty of perjury, false written and oral statements in immigration
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matters and in executive branch matters. Specifically, he stated on his
Form N-400 and testified during his naturalization interview that he had
never: ordered, assisted, or otherwise participated in the persecution of any
person because of race, religion, national origin, or political opinion;
committed a crime for which he had not been arrested; or given false
information to immigration authorities for an immigration benefit or
admission to the United States.

2. These false statements constitute the essential elements of three federal
crimes: false swearing in an immigration matter, in violation of 18 U.S.C.
§ 1546(a); making false statements, in violation of 18 U.S.C. § 1001(a);
and perjury, in violation of 18 U.S.C. § 1621(1). Such crimes adversely
reflect on Mr. Dzeko’s moral character at the time he sought to naturalize.
3. Because Mr. Dzeko committed unlawful acts during the statutory period
that adversely reflected on his moral character, he was not a person of
good moral character, and was ineligible to naturalize under INA

8§ 316(a)(3), 8 U.S.C. § 1427(a)(3). See 8 C.F.R. 8 316.10(b)(3)(iii).
VII.  Mr. Dzeko illegally procured his naturalization because he procured citizenship by

concealing and misrepresenting material facts. See INA 8 340(a), 8 U.S.C. § 1451(a).

A. A fact is material if it would have the natural tendency to influence the
immigration official’s decision whether to approve an application. Mr. Dzeko

made numerous material misrepresentations in his application for naturalization.
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B. Specifically, in his naturalization application, Mr. Dzeko concealed or
misrepresented his participation in the execution of two civilians and six POWs
during the attack on Trusina.

1. Part 10, Question 11 of Mr. Dzeko’s Form N-400 asked: “Have you
EVER, persecuted (either directly or indirectly) any person because of
race, religion, national origin, membership in a particular social group, or
political opinion?” In response to this question, Mr. Dzeko checked the
box for “No.”

2. Part 10, Question 15 of Dezko’s Form N-400 asked: “Have you EVER
committed a crime or offense for which you were NOT arrested?” In
response to this question, Mr. Dzeko checked the box for “No.”

3. Part 10, Question 23 of the Form N-400 asks: “Have you EVER given
false or misleading information to any U.S. government official while
applying for any immigration benefit or to prevent deportation, exclusion,
or removal?” In response to this question, Mr. Dzeko checked the box for
“No.”

4, Part 10, Question 24 of Mr. Dzeko’s Form N-400 asked: “Have you
EVER lied to any U.S. government official to gain entry or admission into
the United States?” In response to this question, Mr. Dzeko checked the
box for “No.”

5. During his naturalization interview on July 20, 2006, Mr. Dzeko testified,
under oath, that he had never: participated in the persecution of any person

because of race, religion, national origin, or political opinion; knowingly
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committed any crime for which he had not been arrested; or given false or
misleading information a U.S. government official to gain admission to
the United States or an immigration benefit.

6. Mr. Dzeko signed the Form N-400 on July 20, 2006, under oath, before
Officer Obedoza, thereby certifying, under penalty of perjury, that the
information in his naturalization application was true and correct.

7. Throughout his naturalization proceedings, Mr. Dzeko concealed and
misrepresented his involvement in the executions of two civilians and six
POWSs on account of their religion and nationality during the Trusina
massacre. In fact, his involvement in the executions constitutes
persecution of others and the crime of murder. Mr. Dzeko’s
misrepresentation and concealment was material to determining his
eligibility to naturalize because it would have had the natural tendency to
influence the decision of USCIS whether to approve the application. Had
this information been disclosed his Form N-400 would have been denied.
As a result, his naturalization was illegally procured.

VIIl. Based on the facts outlined above, good cause exists to institute proceedings pursuant to
INA § 340(a), 8 U.S.C. § 1451(a), to revoke Mr. Dzeko’s citizenship and to cancel his

certificate of naturalization.
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IX. The last known address for Edin Dzeko is:

e

Bosnia and Herzegovina

Declaration in Lieu of Jurat
(28 U.S.C. § 1746)

I declare under penalty of perjury that the foregoing is true and correct.

Executed: IQJQ‘«’S}QO,W 7}‘4/ /w/

Michael DeGraaff /.

Special Agent

U.S. Department of Homeland Security
U.S. Immigration and Custom Enforcement
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Case No: S1 K 10294 12 Kri
Sarajevo, June 6, 2014

IN THE NAME OF BOSNIA AND HERZEGOVINA

The Court of Bosnia and Herzegovina, Department 1 for War Crimes, represented by a judicial panel
consisting of Judge Saban Maksumovic, presiding, and Judges Vesha Jesenkovic and Stanisa Gluhajic as
panel members, assisted by the legal assistant Stanislava Radivojevic, acting as the court secretary, in the
criminal case against Edin Dzeko indicted of committing the criminal offense of a war crime against civilian
population as defined in Article 173, Section 1, Paragraphs c), e) and f) and a war crime against prisoners
of war as defined in Article 175, Section 1, Paragraph a) of the Code of Criminal Procedure of Bosnia and
Herzegovina, and related to Article 180, Section 1 and Article 29 of the Code, in the matter of the Indictment
brought by the Office of the Prosecutor of Bosnia and Herzegovina no: T 20 0 KTRZ 0002954 12, dated
June 15, 2012, and modified on March 11, 2015, after the main public oral arguments, which were only
partly closed to the public, in the presence of Prosecutor Vesna llic from the Office of the Prosecutor of
Bosnia and Herzegovina, the defendant Edin Dzeko and his defense counsel Vasvija Vidovic and Edina
Residovic, attorneys from Sarajevo, reached and publicly announced the following:

VERDICT
THE DEFENDANT:

EDIN DZEKO, son of father ] and mother il born on N 1972 in Gacko, currenly
residing at ......... , unique identification number ........... , citizen of ........ , with completed high school
education specializing in nutrition, employed in a barracks in the U.S., married, father of two underage
children, literate, served military service in the Yugoslav National Army (1989/90) in Slovenia and Bihac,
no rank and no commendations, middle class, no prior convictions, party to no other criminal proceedings,
detained on the territory of the United States based on the order of the Court of Bosnia and Herzegovina of
April 14, 2011, kept in detention from December 20, 2011 to June 3, 2013,

I
HAS BEEN FOUND GUILTY
OF:
Acting against Article 3, Section 1, Paragraph a) of the Geneva Convention "relative to the Protection of
Civilian Persons in Time of War" of August 12, and Article 3, Section 1, Paragraph a) of the Geneva
Convention "relative to the Treatment of Prisoners of War" of August 12, 1949 while a member of the
Zulfikar Special Unit of the Army of Bosnia and Herzegovina (SOPN ARBIH “Zulfikar”) during the war

in Bosnia and Herzegovina and the armed conflict between the units of the Army of Bosnia and
Herzegovina and the Croatian Defense Council as follows:
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1. In the morning hours of April 16, 1993, the defendant participated in a previously planned attack
on the village of Trusina in Konjic Municipality. The attack started from a hill above the village.
The village was attacked from multiple directions. During the attack, the defendant, together with
Rasem Handanovic, nicknamed Zolja, and other members of the Zulfikar Special Unit, whose
identity is known to him, participated in the killing of the following fighters of the Croatian Defense
Council (HVO): Ivan Drljo, son of Andrija, born in 1971; Nedeljko Kreso, son of Marinko, born
in 1953; Pero Kreso, son of Smiljko, born in 1961; Zdravko Drljo, son of Ivan, born in 1963; Zeljko
Blazevic, son of Slavko, born in 1965, and Franjo Drljo, son of llija, born in 1942. The HVO
fighters had previously surrendered and were lined up when they were killed;

2. In the morning hours of April 16, 1993, the defendant participated in a previously planned attack
on the village of Trusina in Konjic Municipality. The attack started from a hill above the village.
The village was attacked from multiple directions. During the attack, the defendant fired shots at
llija Ivankovic, son of Ante, born in 1926, and Andja Ivankovic, daughter of Jure, born in 1936,
thereby killing both of them;

THEREFORE, the defendant has participated in the killings of prisoners of war and civilians during a war
or an armed conflict,

Thereby committing the criminal offenses according to:

Section 1 of the verdict, the criminal offense of the war crime against prisoners of war from Article
144 of the Criminal Code of the Socialist Federal Republic of Yugoslavia, later incorporated into
Avrticle 22 of the Code of Criminal Procedure of Bosnia and Herzegovina on the basis of the Act on
the Integration of the Criminal Code of Boshia and Herzegovina and the Criminal Code of the
Socialist Federal Republic of Yugoslavia (SFRJ)?,

Section 2 of the verdict, the criminal offense of the war crime against civilian population according
to Article 142, Section 1 of the Criminal Code of the SFRJ.

Based on the above and the application of Articles 33, 38 and 41 of the Criminal Code of the SFRJ,
The Court sentences the defendant to

Ten (10) years in prison for the criminal offense of the war crime against prisoners of war according
to Article 144 of the Criminal Code of the SFRJ,

Seven (7) years in prison for the criminal offense of the war crime against civilian population
according to Article 142, Section 1 of the Criminal Code of the SFRJ,

And, based on the application of the Article 48 of the Criminal Code of the SFRJ,

! Later in the text: KZ SFRJ — the Assembly of the SFRJ adopted the Criminal Code of Bosnia and Herzegovina at a
session of the Federal Council held on July 28, 1976 and published it in the Official Bulletin of the SFRJ, issue 44,
dated October 8, 1976. After the declaration of independence of Bosnia and Herzegovina, KZ SFRJ was adopted as a
law of Bosnia and Herzegovina (with minor modifications) based on the Legal Order dated May 22, 1992, and went
into effect the same day.
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THE COURT SENTENCES THE DEFENDANT

TO A COMBINED PRISON TERM OF TWELVE (12) YEARS

*k*k

In accordance with Article 50, Section 1 of the Criminal Code of the SFRJ, the time Edin Dzeko already
served in detention, from December 20, 2011 to June 3, 2014, will be credited towards his sentence.

*kk

In accordance with Article 188, Section 1, of the Criminal Code of Bosnia and Herzegovina, and in
connection with Article 186, Section 2 of the Code, the defendant will pay the costs of the criminal
proceedings against him and a pre-payment which the Court will determine in a separate decision.

**k*

In accordance with Article 198, Section 2, of the Code of Criminal Procedure of Bosnia and Herzegovina,
any claimants with property or financial liability claims are instructed to file separate lawsuits.

Based on Article 284, Section 1, Paragraphs a) and c) of the Code of Criminal Procedure of Bosnia
and Herzegovina, the Court finds the defendant, Edin Dzeko,

NOT GUILTY OF THE FOLLOWING COUNTS OF THE INDICTMENT
In which it is claimed that:

During the war in Bosnia and Herzegovina and the armed conflict between the units of the Army of the
Republic of Bosnia and Herzegovina and the Croatian Defense Council, as a member of the Zulfikar Special
Unit attached to the Headquarters of the Supreme Command of the Army of the Republic of Bosnia and
Herzegovina (SOPN SVK ARBIH “Zulfikar”), acted in violation of Article 3, Section 1, Paragraph a) of
the Geneva Convention "relative to the Protection of Civilian Persons in Time of War" of August 12, and
Acrticle 3, Section 1, Paragraph a) of the Geneva Convention "relative to the Treatment of Prisoners of
War" of August 12, 1949 as follows:

1. On an unknown date in September 1993, the defendant took a captured civilian of Croatian
nationality, Mirko Zelenika, from the cellar in the Rogica kuca complex in Donja Jablanica, where
the Zulfikar Special Unit was then based. The defendant then took Zelenika to Jablanica, pointed
his pistol at him and, threatening to kill him, forced him to take 3.500 German marks from his
friends and relatives in exchange for his life. Zelenika did as he was told and the defendant then
made him hand the money over to him;
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2. On an unknown date in October 1993, the defendant ordered a captured civilian of Croatian
nationality, known as “J3”, to get out of the barn in the Rogica kuca complex in Donja Jablanica,
where the Zulfikar Special Unit was based. Following orders of his commander, Alispaga Zulfikar,
called Zuka, the defendant drove the civilian to the civilian’s house and, acting on the orders, took
3.500 thousand [sic] German marks from him as well as a bottle of whiskey. He then left the civilian
in the house, telling him that he is now under their control and is not allowed to go anywhere;

3. On unknown dates in the second half of 1993, on the highway between Jablanica and Mostar, close
to the Prenj Restaurant which provided daily meals to captured civilians and prisoners of war of
Croatian nationality from Rogica kuca in Donja Jablanica, where the Zulfikar Special Unit was
then based, together with the deputy commander of the Zulfikar Special Unit Nihad Bojadzic, the
defendant ordered the captives, including Mirko Zelenika, Miroslav Soko and Marinko Ljoljo, to
line up on the highway, while shells fired from nearby positions of the Croatian Defense Council
(HVO) were falling around them and yelled at them, “We will kill you if you move, and the HVO
will kill you if you don’t.”

4, On unknown dates in September and October 1993, on the highway between Jablanica and Mostar,
close to the Prenj Restaurant which provided daily meals to captured civilians and prisoners of war
of Croatian nationality from Rogica kuca in Donja Jablanica, where the Zulfikar Special Unit was
then based, together with other members of the Zulfikar Special Unit whose identity is known only
to him, used his arms and legs to beat the captured civilians Miroslav Soko and Mirko Zelenika on
different parts of their bodies while they were going to or coming back from the restaurant before
or after their meals;

5. In the afternoon hours of September 8, 1993, somewhere in Jablanica Municipality, together with
the members of the Zulfikar Special Unit Nedzad Hodzic, called Dzoni or Dzoni Vejn, Enis Popara
and another member of the Military Police of the Army of Bosnia and Herzegovina, whose identity
is known only to him, the defendant:

a) Participated in the unlawful capture of the following civilians of Croatian nationality from
Jablanica: Mirko Zelenika, Marko Zelenika, Miroslav Soko, Marinko Ljoljo, Ivo Juric, Jure
Juric, Vinko Ljubas, Vlado Curic, Mate Bilos. The defendant also participated when the
captured civilians were unlawfully locked up in the cellar in the Rogica kuca complex in
Donja Jablanica, where the Zulfikar Special Unit was then based;

b) While unlawfully detaining the civilian of Croatian nationality Miroslav Soko, the
defendant, together with Nedzad Hodzic, also called Dzoni or Dzon Vejn, forcefully hit
and kicked Soko on different parts of his body, inflicting on Soko great pain and suffering,
endangering his physical integrity and health, while Enis Popara was standing in front of
the apartment building where Miroslav Soko lived at the time;

C) After unlawfully detaining the civilians of Croatian nationality Mirko Zelenika, Marko
Zelenika, Miroslav Soko, Marinko Ljoljo, Ivo Juric, Juro Juric, Vinko Ljubas, Vlado Curic
and Mato Bilus, the defendant and others drove the detained civilians through the streets
of Jablanica, while the defendant, Edin Dzoko, would yell, “Look at ustashe” [derogatory
term for ethnic Bosnian Croats] when they would run into Muslim citizens of Jablanica.
Some of the Muslims would then verbally harass the captives, which made them deeply
embarrassed, afraid and ashamed.
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6. On an unspecified date in September 1993, in the Rogica kuca complex in Donja Jablanica, where
the Zulfikar Special Unit was then based, the defendant ordered three other members of the Special
Unit, whose identity is known only to him, to extract information about other members of the HVO
from the captive of Croatian nationality known as “J2” by beating him with wood boards and
concrete blocks and by submerging his head in a barrel full of water. They did this multiple times,
while the defendant, who was standing right next to them, egged them on, saying, “Kill him, kill
him.” This treatment caused severe physical pain in the captive “J2”.

All this in relation to Sections 1 through 4 of the charges resulted that were dismissed in the verdict
based on Article 284, Section 1, Paragraph a) of the Code of Criminal Procedure of Bosnia and
Herzegovina, and in relation to Sections 5 and 6 of the charges that were dismissed in the verdict
based on Article 284, Section 1, Paragraph c) of the Code of Criminal Procedure of Bosnia and
Herzegovina,

Whereby the defendant Edin Dzeko:

- Committed the criminal offense of a war crime against civilian population as defined in
Article 173, Section 1, Paragraph f) by engaging in actions described in Sections 1 and 2 (of
the “not guilty” part of the charges),

- Committed the criminal offense of a war crime against civilian population as defined in
Article 173, Section 1, Paragraph c) of the Criminal Code of Bosnhia and Herzegovina by
engaging in actions described in Sections 3, 4, 5 b), S ¢) and 6 (of the “not guilty” part of the
charges),

- Committed the criminal offense of a war crime against civilian population as defined in
Article 173, Section 1, Paragraph e) of the Criminal Code of Bosnhia and Herzegovina by
engaging in actions described in Sections 5 a) (of the “not guilty” part of the charges).

*k*k

With respect to the “not guilty” part of the verdict, the defendant is excused from having to pay the costs
of the proceedings in accordance with Article 188, Section 4 of the Code of Criminal Procedure of Bosnia
and Herzegovina. The costs will be covered by the Court.

*k*k

Pursuant to Article 198, Section 3 of the Code of Criminal Procedure of Bosnia and Herzegovina, any
claimants with property or financial liability claims are instructed to file separate lawsuits.
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I. EXPLANATION
A. CRIMINAL PROCEEDINGS

1. On June 15, 2012, the Office of the Prosecutor of Bosnhia and Herzegovina filed the indictment no.
T20 0 KTRZ 0002954 12 against Edin Dzeko, charging him with the criminal offense of a war crime against
civilian population as defined in Article 173, Section 1, Paragraphs c), e) and f) and a war crime against
prisoners of war as defined in Article 175, Section 1, Paragraph a) of the Criminal Code of Bosnia and
Herzegovina, and related to Article 180, Section 1, and Article 29 of the Criminal Code of Bosnia and
Herzegovina. The defendant is charged with having killed nine people, of whom six were civilians and
three were prisoners of war, in the village of Trusina in 1993, and of having participated in unlawful arrests
and detainment, looting and inhumane treatment of civilians of Croatian nationality in Jablanica in 1993
during the war on the territory of Bosnia and Herzegovina and during the armed conflict between the Army
of the Republic of Boshia and Herzegovina and the Croatian Defense Council (HVO).

2. At a pre-trial court date on August 15, 2012, in accordance with Article 233.a of the Code of
Criminal Procedure of Bosnia and Herzegovina, matters relevant to the main trial, that is, to a more efficient
conduct of the trial, were discussed. The main trial started on August 21, 2012 with the reading of the
indictment and the introductory remarks by the Office of the Prosecutor of Bosnian and Herzegovina.

3. On March 11, 2014, the Office of the Prosecutor of Bosnia and Herzegovina submitted the amended
indictment pursuant to Article 35, Section 2, Paragraph i), Article 226, Section 1 and Article 275 of the
Code of Criminal Procedure of Boshia and Herzegovina. The defense offered no objections to the amended
indictment, and the Panel accepted the indictment and continued the proceedings accordingly.

4, At the court date to continue the main trial on March 18, 2014, the Prosecutor stressed that the
amended indictment contained a typographical error in the section dealing with the legal qualification of
the criminal offense. The Prosecutor said that the reference to Paragraph j) on the criminal offense of a war
crime against civilian population as defined by Article 173, Section 1 should be replaced by a reference to
Paragraph f) of the said Article of the Criminal Code.

5. The evidentiary proceeding was completed at the court date set for the main hearing on May 13,
2014, after the closing arguments by the prosecution and the defense.

B. PROCEDURAL DECISIONS
1. Decision to exclude the public from part of the trial
6. Acting in its official capacity, the Panel of the Judges excluded the public from certain parts of the

main hearing in accordance with Article 237 of the Code of Criminal Procedure of Bosnia and Herzegovina,
which states that “The decision to exclude the public shall be made by the Judge, that is, the Panel, by
issuing a decision which must be explained and made public.” The decision to exclude the public was
justified by the need to preserve the interests of the witnesses in accordance with Article 235 of the Code
of Criminal Procedure of Bosnia and Herzegovina, and had arisen in the continuation of the main hearing
held on the following dates: October 10, 2012, October 23, 2012, as well as on January 28, January 26,
March 12, March 19, September 11, and November 27, 2013.
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7. The Panel made the decision to exclude the public in order to decide on additional security measures
to protect the witnesses for the prosecution, that is, to protect the identity of the witnesses who had testified
under the aliases “C”, “J4”, “U”, “S” and “R”. In these concrete cases, the public was temporarily excluded
from the proceedings while the Prosecutor and the witnesses were presenting the reasons why they were
asking for additional security measures, and the defense reacted to the reasons presented.

8. In all of the above cases, having in mind that it is not always possible to anticipate and totally
control the dynamics of testimony on legal and factual questions the content of which, if publicly disclosed,
could harm the rights and interests of the protected witnesses and thus have negative consequences for the
proceedings, the Panel made the decision to exclude the public from the part of the hearing in which the
parties were discussing matters related to security measures appropriate in the given circumstances.

9. The Panel also made a decision to partially exclude the public from the hearing when the witnesses
for the prosecution under the aliases “E”, “U”, “J2” and “J4”, as well as the defense witness known as “N”
were testifying in order to protect the witnesses. The decision was made due to a concern that a witness
could be recognized in the public if certain information which could compromise the concealed identity of
the witness was revealed through either questions or answers. The public was also temporarily excluded
from the hearing when the witness for the Prosecutor Mirko Zelenika was giving his testimony in order to
protect the identity of another witness who was mentioned in Zelenika’s testimony, and whose identity was
ordered to be protected.

10. During the cross-examination of the witness Rasema Handanovic, the public was temporarily
excluded from the hearing on the request of the defense, which was not opposed by the Prosecutor, in
accordance with Article 235 of the Code of Criminal Procedure of Bosnhia and Herzegovina, because the
questions asked of her dealt with details of her private life.

11. In the instances where the public was temporarily excluded from the hearing, the Panel announced
the reasons for the exclusion and the decisions based on those reasons once the exclusion was lifted.

2. Decision to accept previously imposed security measures

12. On October 10, 2012, the Panel heard the testimony of the witness “C” by accepting previously
imposed security measures, that is, protecting the identity of the witness and hearing his testimony under
the alias “C” and by declaring that the witness’s personal information shall be protected for a period of 30
years from the effective date of the verdict?. Consequently, the witness was given additional security
measures® in another legal proceeding, in which he gave his testimony hidden from view behind a screen
in the courtroom in accordance with Article 3 of the Act on the Protection of Threatened and Endangered
Witnesses (Z0ZSP) since the witness in question was threatened and endangered.* The Court imposed
security measures for the witness in accordance with Article 13, Section 1 of the ZoZSP.

2 Decision of the Court of Bosnia and Herzegovina no. X-KRN-09/786 dated October 19, 2009.

% Court of Bosnia and Herzegovina Case “Mensur Memic et al” no. S1 1 K 003369 10 KRL, the main hearing held on
February 10, 2012.

4 Article 3 of the ZoZSP (1): “A threatened witness is a witness whose personal security or the security of his family
has been endangered because of his participation in the proceedings, as a result of threats, intimidation or other actions
of a similar nature related to his testimony; or a witness who believes there is a reasonable basis for a fear that such
danger could probably result from his testimony. (2) An endangered witness is a witness who has been seriously
physically and psychologically traumatized due to the circumstances in which the criminal offense in question was
committed, or a witness with severe psychological issues which make him particularly sensitive...”.
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13. The Panel also accepted previously imposed security measures for the witness “X° as well as
additional security measures imposed at the main hearing®. The witness gave his testimony hidden from
view behind a screen in the courtroom in accordance with Article 3 of the Act on the Protection of
Threatened and Endangered Witnesses (Z0oZSP) since the witness in this case was also threatened and
endangered. The Court imposed security measures for the witness in accordance with Article 13, Section 1
of the ZoZSP. The witness testified before the Panel on May 21, 2013.

14. The Panel also accepted previously imposed security measures for the witness “E” based on the
Decision of the Court of Bosnia and Herzegovina no. x-KRN-09/789 dated October 19, 2009 to refer to the
witness by an alias. Consequently, the Panel also imposed additional security measures for the witness “E”
in the case no. S1 1 K003365 09 Krl, “Mensur Memic et al” dated October 19, 2009 as follows: during the
witness’s testimony, their voice and appearance were altered. The Panel also prohibited the video and audio
recordings of the witness’s testimony from being released to the public. The witness in this matter testified
on October 23, 2012.

15. On January 15, 2013, the Panel also accepted the previously imposed security measures for the
witness “M” based on the Decision of the Court of Bosnia and Herzegovina no. x-KRN-09/786 dated
November 6, 2009 in the matter of Mensur Memic et al. to refer to the witness by an alias. The Panel also
decided that the witness’s personal information shall be protected for a maximum period of 30 years from
the effective date of the decision. At the main hearing in the matter of Mensur Memic et al., no. S1 1 K
003369 09 dated March 28, 2011, the Panel decided to impose additional security measures for the witness
“M”. The witness was to testify from a separate room, away from the defendants. During the testimony, the
witness’s voice was not altered, while the witness’s appearance was altered with an image-altering device.
The Panel could see the unaltered image of the witness “M”. In summary, the Panel convened in this matter
on January 15, 2013 heard the testimony of the witness “M” under the same conditions and with all the
mentioned security measures in effect.

16. At the court date to continue the main hearing on January 29, 2013, based on the recommendation
of the Office of the Prosecutor of Bosnia and Herzegovina, the Panel decided to exclude the public from
the testimony of the protected witness “R”. The witness “R” had previously already been given the alias
“R” as a security measure in another proceeding before the Court of Bosnia and Herzegovina'.
Consequently, the Court imposed additional security measures for the witness “R” at the main hearing on
June 11, 2012 in accordance with Article s 3 and 13 of the ZoZSP. Accordingly, the witness gave his
testimony behind a screen in the courtroom. The Panel also prohibited the video and audio recordings of
the witness’s testimony from being released to the public. After hearing the parties’ positions on this matter
during the main hearing on January 29, 2013, the Panel made the decision to exclude the public from the
entire testimony of the witness “R” in accordance with Article 235 of the Code of Criminal Procedure of
Bosnia and Herzegovina. The defense agreed with the recommendation of the Prosecutor.

5 Decision of the Court of Bosnia and Herzegovina no. X-KRN-09/786 dated October 19, 2009.

& Court of Bosnia and Herzegovina Case “Mensur Memic et al” no. S1 1 K 003369 10 KRL, the main hearing held on
February 4, 2012.

" Court of Bosnia and Herzegovina Case “Mensur Memic et al” no. S1 1 K 003369 10 KRL (connected with: X-KRN-
09/786).
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17. The Panel also accepted the previously imposed security measures for the witness “N’® who had
been given an alias in a previous proceeding. Additional security measures were also imposed so the witness
“N” testified hidden behind a screen from the public present in the courtroom in accordance with Article 3
of the ZoZSP since the witness in this case was also threatened and endangered. The security measures
were imposed in accordance with Article 13, Section 1 of the ZoZSP®. The witness gave his testimony in
this matter on September 3, 2013.

18. At the main hearing held on February 26, 2014, the Panel accepted the recommendation of the
Office of the Prosecutor of Bosnia and Herzegovina to give a new alias, “J4” to a witness. The witness had
already testified under another alias in another proceeding, but the Office of the Prosecutor suggested before
hearing the witness’s testimony that the alias be changed in order to protect his or her identity. The defense
had no objections to the recommendation. The Panel finds it useful to stress that the change of the alias
does not essentially change or strengthen the previously imposed security measures, but only changes the
way the witness would be referred to during the proceeding. The Panel also accepted the previously imposed
security measures'® which required the witness to give his or her testimony from another room with their
voice distorted. The personal information of the witness will be kept confidential for a period of 30 years
from the effective date of the verdict.

19. When making the decisions to accept the previously imposed security measures and the reasons
which necessitated their imposition, the Panel was guided by the fact that the security measures and the
confidentiality of personal information were imposed in the investigative phase of the proceedings when
the need and justification for the measures were reviewed, and the fact that the additional security measures
for the witnesses were imposed in another case before the Court of Boshia and Herzegovina, when the
reasons to impose the measures were reviewed. The Panel had to follow the measures in this proceeding as
well since any different treatment of the witnesses or possible alterations of the previously imposed security
measures would jeopardize the security measures from the previous case. The witnesses had agreed to the
security measures and no objections were raised against them.

8 Court Decision no. X-KRN-09/786 dated November 6, 2009.

® Court of Bosnia and Herzegovina Case “Mensur Memic et al” no. S1 1 K 003369 10 KRL (connected with: X-KRN-
09/786) — the hearing held on May 21, 2012.

10 Court of Bosnia and Herzegovina Case “Mensur Memic et al” no. S1 1 K 003369 10 KRL (connected with: X-
KRN-09/786) — the hearing held on September 3, 2012.
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20. At the hearing on March 5, 2013, the Panel also heard the testimony of the witness “J1”. The
testimonies of the witnesses “J2”” and “J3” were heard on March 12, 2013, and the testimony of the witness
“U4” was heard on January 21, 2014. There were security measures in effect for all these witnesses. The
security measures had been imposed in the investigative proceeding.*

3. Decision on additional security measures

21. Besides the previously imposed security measures for the witness “U”*2 the Panel imposed
additional security measures for the witness at the main hearing on February 19, 2013. The witness gave
his testimony behind a screen to hide his appearance from the public present in the courtroom. Additionally,
the public was entirely excluded from the courtroom during certain parts of the witness’s testimony in order
to protect his identity and the sensitive information about himself or others which was part of his testimony.
In accordance with Article 3 of the ZoZSP, the Panel made the decision to treat the witness as a threatened
witness and imposed, with his concurrence, security measures pursuant to Article 13, Section 1 of the
ZoZSP.B The witness had previously stated in the investigative phase of the proceeding a belief that he is
in danger from Nihad Bojadzic and his men.* The defense had no objection to the additional security
measures.™®

4. Resumption of the adjourned main trial

22. Acrticle 251, Section 2 of the Code of Criminal Procedure of Bosnia and Herzegovina states that
“The main trial that has been adjourned must recommence from the beginning if the composition of the
Panel has changed, but upon the hearing of the parties, the Panel may decide that in such case the witnesses
and experts shall not be examined again and that the new crime scene investigation shall not be conducted,
but the minutes of the crime scene investigation and testimony of the witnesses and experts given at the
prior main trial shall be read only.”

23. At a hearing held on August 27, 2013 in the main trial, the Presiding Judge on the Panel resumed
the adjourned main trial in accordance with Article 251, Section 2 of the Code of Criminal Procedure of
Bosnia and Herzegovina since the adjournment had lasted longer than 30 days. With both parties in
agreement, the verdict was not read again, and the evidence was not examined again since the parties had
agreed to use the previously given testimony by the witnesses and the experts. Consequently, the evidentiary
proceeding was resumed.

11 Decision of the Court of Bosnia and Herzegovina no. S1 1 K 002675 09 Krn dated June 14, 2012. Decision of the
Court of Bosnia and Herzegovina no. S1 1 K 002675 Krn dated June 15, 2012.

12 Decision of the Court of Bosnia and Herzegovina no. S1 1 K 002675 Krn dated June 14, 2012.

13 Article 3 of the ZoZSP (1): “A threatened witness is a witness whose personal security or the security of his family
has been endangered because of his participation in the proceedings, as a result of threats, intimidation or other actions
of a similar nature related to his testimony; or a witness who believes there is a reasonable basis for a fear that such
danger could probably result from his testimony.”

14 Nihad Bojadzic is a defendant in a separate case dealing with the same matter before the Court. The case no. is S1
1 K 003369 09 Krl.

15 Article 13 of the ZoZSP: “(2) After hearing the parties and the defense, the Court can decide to protect the identity
of the witness by allowing the witness to testify behind a screen or by using an electronic device which alters the voice
or the appearance of the witness, or by using video and audio transmission devices which alter the voice or the
appearance of the witness.”
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5. Hearing witness testimony via teleconference

24. The Panel accepted the suggestion of the defense to have the witness Nezir Vila give his testimony
via a teleconference link from another country since the witness could not be physically present at the trial
because he lives far away. Having in mind that securing the physical presence of the witness in court was
both uncertain and hardly feasible, the Panel accepted the proposal in order to continue the trial in an
effective manner with as few interruptions as possible while at the same time respecting the principles of
the trial and allowing the parties to present all their evidence and also allowing the Presiding Judge to ensure
the thorough examination of the case. The witness Nezir Vila gave his testimony on October 8, 2013 as a
witness for the defense in this criminal matter. On February 19, 2013, the protected witness “U” also
testified via a video teleconference link in this trial as the witness was facing difficulty in coming to the
court for the same reasons as the witness Nezir Vila.

6. Decision to accept the proposal to examine and enter into evidence by reading the transcript
of the interrogation of the witness in accordance with Article 273, Section 2 of the Code of Criminal
Procedure of Bosnia and Herzegovina

25. On May 14, 2015, at the court date for the main trial, the Investigative Panel accepted the suggestion
of the Office of the Prosecutor of Bosnhia and Herzegovina to have the transcript of the interrogation of the
witness Marija Loncar in the investigation read in court in accordance with Article 273, Section 2 of the
Code of Criminal Procedure of Bosnia and Herzegovina. The witness had died before the trial and the
Office of the Prosecutor submitted her death certificate. The defense had no objections to having the
transcript read in court, stressing there was no objection to introducing the death certificate issued by the
Split County Attorney’s Office on April 19, 2012 as the proof of death, but did raise objections as to the
credibility of the witness’s testimony since the witness was closely related to the witness Mirko Zelenika.
Additionally, the defense also objected to the validity of the document, as the dead witness could not be
cross-examined. The counsel for the defendant Dzeko used the existing legal provision to raise questions
that would have been asked of the witness in cross-examination.®

7. Decision to reject the proposal of the Prosecutor’s Office of Bosnia and Herzegovina to
examine and enter into evidence the interrogation of the witness Safet Haketa and Vahid Karavelic
in accordance with Article 261, Section 2, Paragraph c) of the Code of Criminal Procedure of Bosnia
and Herzegovina

26. On February 17, 2014, the Office of the Prosecutor of Bosnia and Herzegovina submitted a proposal
to examine and enter into evidence the copies of the interrogations of the witnesses Safet Haketa and Vahid
Karavelic in accordance with Article 261, Section 3, Paragraph c) of the Code of Criminal Procedure of
Bosnia and Herzegovina. The defense presented as evidence: the Order of the Supreme Command
Headquarters of the Armed Forces of Bosnia and Herzegovina no. 14/75-22 dated March 11, 1993 and the
evidence submitted by the Prosecutor, the Decision of the Supreme Command Headquarters of the Armed
Forces of Boshia and Herzegovina, no. 1-10/110-93 dated October, 29, 1993.

16 T-1 Transcript of the interrogation of the witness Marija Loncar no. T20 KTRZ 0002954 12 dated May 31, 2012
and Death Certificate no. 2181-06/02-12-2 dated April 19, 2013.
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217. At the hearing on February 18, 2014, the office of the Prosecutor of Bosnia and Herzegovina
explained the reasons for the mentioned proposal stating that the witnesses would be interrogated about the
circumstances surrounding the transport of the wounded members of the Special Unit from Parsovic to
Suhodol. Furthermore, the Office of the Prosecutor of Bosnia and Herzegovina stated that the witness Vahid
Karavelic was the deputy commander of the First Corps and the commander of the First Corps and
suggested that he be interrogated about the circumstances surrounding the evidence O-171 as well as the
circumstances surrounding the chain of command in the military formations and the circumstances
surrounding the knowledge of the witness Karavelic regarding the events in Trusina. Additionally, the
Office of the Prosecutor of Boshia and Herzegovina also suggested that two material pieces of evidence
which would be shown to the mentioned witnesses during their testimony also be presented.

28. The counsel for the defendant Edin Dzeko asked for the proposal of the Prosecutor to be rejected
because the presentation of the material evidence proposed by the Office of the Prosecutor of Bosnia and
Herzegovina does not meet the conditions set forth in Article 261, Section 2, Paragraph c) of the Code of
Criminal Procedure of Bosnia and Herzegovina. The defense stated that during the testimony of the
Prosecutor’s Office’s protected witness “U” it was clearly stated that Edin Dzeko did accompany the
wounded fighters to the hospital in Suhodol. The defense further stated that although the above mentioned
claims by the defense resulted from the cross-examination of the witness for the prosecution, the Office of
the Prosecutor of Bosnia and Herzegovina had the opportunity to further refute the defense’s claims even
after the cross-examination of the witness. Also, the defense maintained this is further proven by the fact
that the Office of the Prosecutor of Bosnia and Herzegovina had had the opportunity to refute this claim
during the presentation of the other evidence, but had failed to do so. The defense added that, beside the
indictment, the Office of the Prosecutor of Bosnia and Herzegovina had suggested that court hear
testimonies of Safet Haketa, Himzo Hondo and Sead Cosic, three witnesses who had participated in the
transport of the wounded from Parsovic to Suhodol, but later decided against calling the witnesses.

29. Based on all of the above, the defense believes that the Prosecutor’s proposal in this phase of the
proceedings is contrary to the core values of the Republic. In its explanation of this position, the defense
cited numerous practical examples set by the Court of the Bosnhia and Herzegovina as well as other
international courts. In summary, the defense claims that the prosecution should have stated clearly which
pieces of the defense’s evidence it would refute because Article 261, Section 2 of the Code of Criminal
Procedure of Bosnia and Herzegovina that the presentation of the evidence of the defense should be
followed by the rebutting evidence of the prosecution. Finally, the defense claimed that this was not the
rebutting evidence of the prosecution, but an attempt by the Office of the Prosecutor of Bosnia and
Herzegovina to rectify the previous failure to present the said evidence during the evidentiary proceedings
of the defense.

30. Regarding the presentation of the material evidence, the defense stated no objections to the
presentation of the following evidence: Order of the of the Supreme Command Headquarters of the Armed
Forces of Bosnia and Herzegovina no. 14/75-22 dated March 11, 1993, since the defense had previously
entered the same piece of evidence designated as O-49. Regarding the Decision of the Supreme Command
Headquarters of the Armed Forces of Bosnia and Herzegovina no 1-10/110-93 dated October 29, 1993, the
defense said it would leave it up to the Court to decide.

31. The Panel rejected the proposal by the Office of the Prosecutor of Bosnia and Herzegovina to hear
the testimony of the witnesses Safet Haketa and Vahid Karavelic as the rebutting evidence of the
prosecution. The Panel accepted the objections of the defense and found that any further interrogation of
the witnesses regarding the circumstances and the transport of the wounded members of the Special Unit
on the day in question, and the circumstances surrounding the chain of command in the military units in
which the defendant served, would be irrelevant. Regarding the witness Safet Haketa, the Panel accepted
the objection of the defense that the witness was not part of the rebutting evidence of the prosecution since
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his interrogation was originally proposed in the indictment, but the Office of the Prosecutor had since
decided against interrogating him and had furthermore decided that the facts to which the witness would
testify were irrelevant in the light of the previously presented evidence.

32. Regarding the witness Vahid Karavelic, the Panel found his testimony on the circumstances
surrounding the organization of the military units and the events in Trusina, because Karavelic was not an
eye-witness, nor did he have any first-hand knowledge which could be relevant to the matter in this criminal
proceeding which forms the basis of the indictment against the defendant Edin Dzeko.

33. The Panel agreed to accept the following material evidence: the Order of the Supreme Command
Headquarters of the Armed Forces of Bosnia and Herzegovina no. 14/75-22 dated March 11, 1993 and
the Decision of the Supreme Command Headquarters of the Armed Forces of Bosnia and Herzegovina, no.
1-10/110-93 dated October, 29, 1993.1 The defense had no objections and would examine the evidence
together with other evidence presented at the trial.

8. Decision on the defense complaint about irregularities in the Investigative process and the
extradition of the defendant

34. In its closing argument, the defense raised a concern about the legality of the extradition of the
defendant Edin Dzeko from the United States, stating that the defendant had agreed to a faster,
unconditional extradition. The defense also stated that the fact that the defendant was sought starting in
2009 and was only extradited in late 2011 cannot be blamed on the defendant because the Office of the
Prosecutor of Bosnhia and Herzegovina had not even attempted to summon the defendant. Moreover, the
Office of the Prosecutor of Bosnia and Herzegovina kept sending to the U.S. authorities incomplete
extradition requests which led to delays in the process of extradition. The defense counsel pointed out that
the Office of the Prosecutor of Bosnia and Herzegovina acted very unprofessionally and even illegally in
this matter thus bringing into question the legality of the entire proceeding. The defense counsel also stated
that the U.S. authorities based their decision on the extradition of the defendant on an entirely different set
of facts than that finally presented in the indictment against the defendant. The counsel stressed that the
Prosecutor did not list the charges against Dzeko set forth in the indictment in her extradition request and
did not include evidence to support those charges. Consequently, the trial based on the charges against the
defendant is contrary to the Extradition Agreement between the United States and Bosnia and Herzegovina
since the agreement stipulates that there can be no proceedings outside of what was requested in the
extradition request.

35. After reviewing the document, the Panel concluded that the same objection had already been raised
with respect to the indictment and was rejected by the Court as baseless since the defendant Dzeko had not
been extradited as part of the regular extradition process as he had already waived his right to formal
extradition and a hearing in the extradition process. In the context of all of the above, the Court decided
that there were no obstacles to the defendant being tried for the criminal offenses with which he had been
charged, regardless of the fact that certain charges from the indictment were not included in the initial
extradition request.

17 Evidence T-110 and evidence O-49.
18 Evidence T-111.
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36. The defense also claimed that the Prosecutor in the investigation had severely broken the rules
regarding prosecutorial independence and impartiality as set forth in Article 2 of the Act on the Office of
the Prosecutor of Bosnia and Herzegovina, Article 5 of the Regulations Governing the Internal Organization
of the Prosecutor of Bosnia and Herzegovina, Article 1 of the Code of Prosecutorial Ethics and also legal
principles from Article 2 of the Code of Criminal Procedure of Bosnia and Herzegovina as well as the
provisions of Article 6 of the European Convention on Human Rights, primarily by directly bringing into
the investigation an employee of the highest executive body of the republic, Mato Zeko. This is evident
from the reply of the Secretariat of the Presidency of Boshia and Herzegovina dated January 13, 2012,
which, according to the defense, clearly shows that Mate Zeko was not an employee of the Office of the
Prosecutor of Bosnia and Herzegovina or an authorized police officer, but an employee of the Presidency
of Bosnia and Herzegovina.

37. The Panel rejected the objection of the defense as unfounded as the defense had not submitted any
concrete proof that Mate Zeko had in any way jeopardized the investigation, that is, in any way that would
harm the defendant. That is, the defense did not list any consequences of the alleged participation of Mate
Zeko in the investigative process, especially in light of the fact that the defense never objected to the legality
of the evidence presented on account of the participation of Mate Zeko in the collection of material
evidence.

38. The defense also claims that the defendant’s rights to defense were severely violated in this criminal
proceeding since numerous pieces of material evidence, such as documents, statements and official notes
and transcripts made during the interrogation of the witnesses were not submitted or made available. This
is a serious violation of the defendant’s right to a fair trial and the duty of the Office of the Prosecutor of
Bosnia and Herzegovina to submit all files and evidence for inspection to the defense attorney in accordance
with Article 47, Section 3 of the Code of Criminal Procedure of Bosnia and Herzegovina.

39. The Panel rejected this objection because the defense had not previously suggested that the
investigation be postponed or that witnesses be interrogated later in situations when such testimony which
came to light during the interrogation of a witness in the main trial is not obtained, even when the Panel
would accept such a suggestion. The defense could have, having possibly obtained new evidence, proposed
that the witness be heard as a witness for the defense or even in additional evidence. However, there were
no such proposals and the Panel had no knowledge or indication that the Office of the Prosecutor could be
in possession of any evidence that had not been made available to the defense.

C. EVIDENTIARY PROCEDURE

40. The following witnesses testified as proposed by the Office of the Prosecutor of Bosnia and
Herzegovina: Ramiz Beciri on August 28, 2012, Rasema Handanovic on September 11, 2012, Salko
Sahinovic on October 2, 2012, the witness “C” on October 10, 2012, the witness “E” on October 23, 2012,
Anica Blazevic on October 30, 2012, Mara Delinac on October 30, 2012, Dragan Drljo on November 13,
2012, Milka Drljo on November 12, 2012, Mara Drljo on November 20, 2012, Cecilija Simunovic on
November 20, 2012, the witness “S” on November 27, 2012, Nikola Drljo on November 27, 2012, Luca
Kreso on December 4, 2012, Marija Miskic on December 4, 2012, Atif Karovic on December 18, 2012, the
witness “M” on January 15, 2013, the witness “R” on January 29, 2013, the witness “U” on February 19,
2013, the witness “J4” on February 26, 2013, the witiness “J1” on March 5, 2013, the witness “J2” on
March 12, 2013, the witness “J3” on March 12, 2013, Mirko Zelenika on March 19, 2013 and March 26,
2013, Marinko Ljoljo on April 2, 2013, Vinko Ljubas on April 9, 2013, Miroslav Soko on April 16, 2013,
Marinko Dreznjak on April 23, 2013, Marinko Rozic on May 7, 2013, Ivan Pavlovic on May 14, 2013,
Maksim Kujundzic on May 14, 2013 and the witness “X” on May 21, 2013.

S11K 010294 12 Krl
17



Case 1:18-cv-00759 Document 1-2 Filed 04/04/18 Page 19 of 135

41. The Office of the Prosecutor of Bosnia and Herzegovina presented and submitted into evidence the
material evidence listed in the Appendix to the Verdict. Accordingly, the testimony of the witness Marija
Loncar given during the investigation was read in the courtroom during the main trial on May 14, 2013 in
accordance with Article 273 of the Code of Criminal Procedure of Bosnia and Herzegovina.

42. The following witnesses testified as witnesses for the defense: Remzija Siljak on July 16, 2013,
Senad Mikic on July 16, 2013, Redzo Poturovic on July 23, 2013, Mustafa Hakalovic on July 23, 2013,
Zijo Causevic on July 23, 2013, Nazif Keskin on August 27, 2013, Vahidin Pozder on August 27, 2013,
Elvir Murvat on August 27, 2013, the witness “N” on September 3, 2013, Muharem Hakalovic on
September 3, 2013, Alma Merdzanic on September 24, 2013, Nusret Djelilovic on September 24, 2013,
Nehru Manjusak on October 1, 2013, Branislav Manigoda on October 1, 2013, Nezir Vila on October 8,
2013, Miralem Muratovic on October 22, 2013, Irfan Maslesa on October 22, 2013, Erdin Arnautovic on
October 29, 2013, Elvedin Ibrahimovic on November 5, 2013, Suvad Rogo on November 5, 2013, and the
witness “U4” on January 21, 2014. As proposed by the defense, the defendant Edin Dzeko gave his
testimony as a witness on December 10, 2013 and the defense presented a substantial amount of material
evidence listed in the Appendix to this verdict.

D. CLOSING ARGUMENTS
1. The Office of the Prosecutor of Bosnia and Herzegovina

43. The Office of the Prosecutor of Boshia and Herzegovina presented its closing argument on April
8, 2014. The Prosecutor that the general elements of the criminal offense of a war crime against civilian
population from Article 173, Section 1, Paragraphs c), €) and f) and the criminal offense of a war crime
against prisoners of war from Article 175, Section 1, Paragraph a) of the Criminal Code of Bosnia and
Herzegovina had been proven. In this context, the Prosecutor briefly summarized the general elements of
the two criminal offenses and pointed out that it had been proven that the act committed by the defendant
was a violation of international law, that the violation occurred during a war, an occupation or an armed
conflict, and it was connected to a war, an armed conflict or an occupation, and that the defendant had to
either order or commit the said act. The Prosecutor detailed each general element and mentioned the
supporting evidence. Continuing her closing argument, the prosecutor summarized the proceeding and the
evidence presented, paying particular attention to the witness testimony as it related to each charge in the
indictment and she also gave a timeline of the events.
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44, The Office of the Prosecutor of Bosnia and Herzegovina claimed that the defendant Edin Dzeko
committed the criminal offenses with which he is charged while a member of the Zulfikar Special Unit
attached to the Headquarters of the Supreme Command of the Army of the Republic of Bosnia and
Herzegovina together with other members of the Special Unit whose identity is known only to him, but also
that he committed certain criminal offenses by himself and thus bears personal responsibility for them. The
Prosecutor maintained that it was proven beyond reasonable doubt during the course of the evidentiary
process that the defendant Edin Dzeko had been a member of the so-called Zuka’s unit starting in August
1992 and that the unit was renamed as Zulfikar Special Unit attached to the Headquarters of the Supreme
Command of the Army of the Republic of Bosnia and Herzegovina (SOPN SVK) on January 22, 1993.
Furthermore, the Prosecutor said that the defense had tried to prove that the SOPN SVK unit ceased its
operations as a unit when it was incorporated first into the First Corps of the Army of Bosnia and
Herzegovina and later into the Fourth Corps, which would mean that the unit no longer operated under the
Headquarters of the Supreme Command, but the evidence labeled as T-117 (Decision of October 5, 1993)
shows that the Zulfikar unit did not enter the chain of command of the Fourth Corps and that it continued
to exist as the independent unit SOPN SVK OS. According to the Office of the Prosecutor of Bosnia and
Herzegovina, it is undeniable that the defendant Edin Dzeko was a member of the Special Unit as late as
April 1993 as well as in September and October 1993.

45, Summarizing Sections 1 and 2 of the Indictment, the Office of the Prosecutor of Bosnia and
Herzegovina recapitulated in detail the statements of the witnesses for the prosecution and and the witnesses
for the defense who had testified about the circumstances surrounding the events. The Prosecutor pointed
out that there are discrepancies in the testimonies of the eyewitnesses, especially those members of the
Special Unit who had participated in the attack on Trusina, but that only proves that they were telling the
truth, that is, they were recounting what they saw that day. Furthermore, the Prosecutor stated that the
defense had from the beginning put forth a theory that the defendant drove away with the wounded and that
he did not return to Trusina and that, although witnesses testified to that, this theory by the defense was
hard to accept. The Prosecutor also stated that the defense claimed that the defendant was armed with a
semi-automatic sniper rifle with no scope and could not have participated in the firing squad because,
according to the defense, such a sniper rifle cannot be used to fire upon and kill people at close range.
However, according to the Prosecutor, the witnesses were firm in their testimony that the defendant was
carrying an M-16 rifle capable of firing burst of fire that day.

46. With respect to Section 3, Paragraphs a), b) and c) and Sections 4, 5, 6, 7 and 8, the Prosecutor in
her closing argument analyzed in detail all the witness testimony and rejected the defense’s claim that the
defendant was only accompanying the individuals of Croatian nationality as they were being taken away in
Donja Jablanica, that is, he was only doing their duty and that the incriminating actions could actually be
ascribed to another individual called Dzeki due to a similar name or a person who was wearing a hat at the
time. The Prosecutor also rejected the defense’s claims that the defendant never beat anybody, that he was
rarely present in the Special Unit’s base in Donja Jablanica, that he lived in town, that he was mistaken for
another man, that there was no shelling in Donja Jablanica, and that the cook was not wounded in the leg
but fell down the stairs instead. The Prosecutor pointed out that the witnesses did not make any mistakes
regarding the identity of the defendant, and that his former fellow fighters were firm in their claims that the
defendant had committed criminal offenses and that not even the witnesses for the defense had confirmed
mistaking the defendant for Dzeki.
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47. Finally, the Office of the Prosecutor stated that the Judges Panel can clearly and incontrovertibly
make a conclusion about the criminal and legal responsibility of the defendant Edin Dzeko, that is, that the
defendant is responsible for the actions amounting to the criminal offense of a war crime against civilian
and a war crime against prisoners of war. The Office of the Prosecutor of Bosnia and Herzegovina stated
that there are no mitigating factors to be taken into account, because the defendant’s age and marital status
cannot be considered as mitigating factors, and his good behavior during the trial also cannot be used as a
mitigating factor. The Prosecutor maintained that the following facts are aggravating factors in this case:
the defendant was already an experienced fighter when he committed the criminal offenses for which he
was being tried, that he participated in combat operations, that he could have been an example to his fellow
fighters, and that the Panel should also take into consideration the number of the criminal offenses he had
committed and the manner in which they were committed as well as the number of the victims he had killed
and physically abused.

48. In the light of all the evidence presented, the Office of the Prosecutor of Bosnia and Herzegovina
asked the Court to impose a long prison sentence and to extend any existing restrictive measures already
imposed on the defendant until the effective date of the verdict in accordance with Article 126.b Section 5
of the Code of Criminal Procedure of Bosnia and Herzegovina.

2. Defense

49. In its closing argument before the Panel, the defense refuted the claim that in the time period
encompassing the events in the indictment, that is, from April 12, 1993 to the end of 1993, the Special Unit
was organizationally attached to the Headquarters of the Supreme Command of the Army of Bosnia and
Herzegovina, and that the Prosecutor had presented a considerable amount of evidence during the
evidentiary process which do not confirm the claim by the Prosecutor that the Zulfikar Special Unit was an
organizational part of the the Headquarters of the Supreme Command of the Army of Bosnhia and
Herzegovina. According to the defense, the accurate examination of the evidence during the proceeding
showed that the Special Unit was not an integral part of the Headquarters of the Supreme Command at the
time the events under consideration took place in 1993, and that the defendant Dzeko was then just a regular
member of the Special Unit.

50. With respect to Section 1 of the indictment, the defense does not deny that the event in question
took place on April 16, 1993 and that, on that day, six people were killed by a firing squad in the hamlet of
Gaj. The names of the victims were included in the indictment. The defense does not deny that this event
happened during the armed conflict on the territory of Bosnhia and Herzegovina, that the attack started from
several directions on a rise above the village of Trusina. However, the defense questions the status of the
victims, especially the individuals who were described as civilians in Section 1 of the indictment, and also
denies the claim that the attack on the village of Trusina was planned in advance and well prepared, as well
as the claim that during the attack no care was taken to distinguish between civilian and military targets.
The defense particularly denies that the defendant Dzeko participated in the killings of the fighters of the
Croatian Defense Council and civilians as stated in the indictment. In its closing argument, the defense also
pointed out that it did not dispute the fact that there was an armed conflict between the Army of the Bosnia
and Herzegovina and the Croatian Defense Council at the time of the events described in the indictment,
and that the clashes were particularly brutal in the area of Konjic and Jablanica as corroborated by
substantial evidence submitted by the Office of the Prosecutor of Bosnia and Herzegovina and the defense.

51. The defense described in detail the movements of the accused Edin Dzeko at the beginning of the
attack on the village of Trusina as well as after it became known that his fellow figher Samko and the
protected witness “U” had been wounded, which gives particular weight to the defense’s claim that the
defendant was not present in Gaj and could not have participated in the killing of the captured fighters of
the Croatian Defense Council. According to the defense, all the evidence presented shows that the defendant
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Dzeko drove the wounded member of his unit, Samko, and the protected witness “U” from the location
where they were wounded at the intersection in the village of Trusina to the improvised field hospital in the
village of Gostovici. The defense also claimed that the drive from the point where Samko and the protected
witness “U” were wounded to the improvised field hospital in the village of Gostovici lasted from 15 to 20
minutes and that it also took from 15 to 20 minutes to administer the first aid to the wounded in the field
hospital in the village of Gostovici. In its closing argument the defense claimed that the evidence presented
shows that the defendant was present all throughout while the first aid was being administered to the
wounded in the llica kuce complex in the village of Gostovic, and that from the moment the two members
of the Special Unit were wounded at the intersection in the village of Trusina until the moment the captured
members of the Croatian Defense Council were killed by a firing squad in the hamlet of Gaj some 15 to 30
minutes passed. Therefore, according to the defense, the evidence clearly shows that the defendant Dzeko,
having transported the wounded Special Unit members, could not have reached the hamlet of Gaj in time
to participate in the killing of the captured members of the Croatian Defense Council. The defense counsel
pointed out that the Prosecutor’s claim that the defendant Dzeko had had enough time to return from the
village of Gostovici to the hamlet of Gaj and participate in the criminal offense is, according to the defense,
not believable, objectively impossible and not supported by any evidence.

52. With respect to the appearance of the defendant during the incriminating events from Section 1 of
the indictment, the defense pointed out that, although several witnesses had said that the defendant Dzeko
had worn a black uniform in Trusina, those claims were not confirmed beyond a reasonable doubt.
Furthermore, contrary to the Prosecutor’s claims, the defense stated that, during the action in the village of
Trusina, the defendant Dzeko was armed with a semi-automatic Serbian “Crvena zastava” sniper rifle with
a wood stock which is not capable of firing bursts of fire. With respect to Section 2 of the indictment, the
defense stated that the Office of the Prosecutor of Bosnia and Herzegovina did not prove beyond a
reasonable doubt that the defendant Edin Dzeko had participated in the killings of the civilians Ilija and
Andja Ivankovic. The defense counsel that the defendant was not present close to the location where llija
and Andja Ivankovic were Killed, that is, he was not either near the shop nor at the place where the victims
were killed in the hamlet of Sahici in Trusina. Also, the defense counsel addressed the credibility of the
protected witness “E” and Rasema Handanovic, stating that those witnesses cannot be believed because
they had themselves participated in the killings in the hamlet of Sahici and were most probably the actual
perpetrators of the killings of Andja and llija Ivankovic. Analyzing the evidence presented, the defense
concluded that the defendant Dzeko was at the time not physically present near the shop where the killings
took place, and that he did not have a rifle capable of firing burst of fire. The defense, therefore, asked that
this charge against the defendant be dismissed.

53. With respect to the killing of Kata Drljo, with which the defendant is charged in Section 2 of the
indictment, the defense lawyer claimed that the Office of the Prosecutor of Bosnia and Herzegovina had
not proven this part of the indictment beyond a reasonable doubt either. The counsel pointed out that the
Prosecutor in her closing argument analyzed the testimony of the witnesses who had testified about the
killings of Ante Drljo, his wife Kata Drljo and his mother, also Kata Drljo, but that none of the testimony
specifies which Kata Drljo was being discussed, and, especially, none of the testimony points to the
defendant Edin Dzeko as the perpetrator of the killings. Therefore, the defense asked the Court to dismiss
the charges against the defendant Edin Dzeko in the matter of the killing of Kata Drljo.

54. In her closing argument, the defense counsel addressed the credibility of the witnesses, particularly
Ramiz Beciri, the protected witness “R”, the protected witness “E”, the protected witness “J4”, the witness
Rasema Handanovic and the protected witness “X”.
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55. Furthermore, with respect to Section 3 of the Indictment, the defense claimed that the defendant
Dzeko himself had confirimed that the 44™ Mountain Brigade had been given orders to arrest some members
of the Croatian Defense Council in Jablanica and that the Zulfikar Special Unit and other units were also
being ordered to arrest some members of the Croatian Defense Council who were living in Jablanica at the
time, that is to say, all the units in the area of Jablanica were given the same order. The defense claims that
the defendant Edin Dzeko was carrying out an order given by his commander Zulfikar Alispago, as well as
his battle assignments and that, according to his own testimony, he participated in the detention of the
members of the Croatian Defense Council Vlado Curic, Vinko Ljubas and another individual with the last
name of Juric, and that these activities were assigned to the Military Police of the 44™ Mountain Brigade.
The defense pointed out that the defendant Dzeko went to carry out the assignment with Enis Popara who
was carrying the written document, that is, the list of the individuals who were supposed to be detained.
According to the defense, all the witnesses who testified about the circumstances surrounding these events
confirmed that an MP from Jablanica was present while the arrests were taking place. The defense also
stated that there are significant discrepancies in the testimonies of the witnesses and the victims, particularly
with respect to the presence and actions of the defendant, the clothes the defendant was wearing, the
presence of other individuals and the sequence of the arrests of certain victims. The defense attorney
Vidovic also pointed out that the witness statements were unreliable and inadequate in answering the
guestion of whether the defendant was responsible for locking the victims in the cellar in the Rogica kuce
complex in Jablanica. The defense counsel stated that the witnesses had confirmed that present in front of
the Rogica kuce complex in Jablanica were individuals from the highest command ranks of the Army of
Bosnia and Herzegovina, including the commander Zulfikar Alispaga, who was the defendant’s
commanding officer. Edin Dzeko was not a member of the command nor was he in the position to issue
any orders to anyone, especially not in a situation where the Corps commanders and commanders of other
units of the Army of Bosnia and Herzegovina were present. The defense therefore believes that there is no
evidence which proves beyond a reasonable doubt these charges in the indictment, as require by established
international standards, and that the Office of the Prosecutor of Bosnia and Herzegovina did not prove that
the defendant Edin Dzeko had in any way participated in the locking the victims up in the cellar.

56. With respect to Section 3. b) of the indictment, the defense stated that the defendant Dzeko was not
present at any of the arrests made by Nedzad Hodzic. The defense attorney pointed out that the testimony
of the victim Miroslav Soko was unreliable since the witness claimed that Nezir Vila was also present in
the apartment when the events described in the factual part of the indictment were taking place.
Furthermore, the defense counsel also pointed out the testimony of the defendant himself in which the
defendant said he did not know Miroslav Soko nor had he been in any physical contact with him, and that
he knows him today only because he used to socialize with his sister and brother-in-law after the war. The
defense pointed out that the victims who testified themselves did not confirm that the defendant Dzeko had
committed the acts with which he was charged in Section 3 ¢ of the indictment, namely, that no witness
said that Edin Dzeko was yelling, “Look at the Ustashe” and that the defendant Edin Dzeko could not have
in any way affected the decision to arrest members of the Croatian Defence Council or the decisions on
where and in which conditions those arrested would be detained. The defendant Dzeko was acting on orders
from his commanding officer Zulfikar Alispaga and had no reason to suspect the legality of the decision to
arrest the named individuals, since he only participated in the arrests as a driver.

57. Contesting that the charges from Section 4 of the indictment have been proven, the defense counsel
Vidovic stated that the only witness who had testified about the circumstances surrounding the events
described in Section 4 was Mirko Zelenika, that the testimony of the witness Marija Loncar about the said
circumstances was read in court, and that based on the other evidence presented in court, the charges from
the indictment had not been proven beyond a reasonable doubt, and that there are credible reasons to believe
that the matter was a case of mistaken identity, that is, the defendant Edin Dzeko was mistaken for the
individual known as Dzeki. Even if the Office of the Prosecutor of Bosnia and Herzegovina had proven the
facts in the indictment, the defense maintained that not one of the cumulative elements of the criminal
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offense of a war crime against the civilian population in this case had not been met, especially not a serious
violation of international humanitarian law.

58. Furthermore, with respect to Section 5 of the Indictment, the defense counsel stated that the
defendant Edin Dzeko did not deny that he went to the Zulfikar Special Unit base with the witness “J3”,
that is, to his apartment and took the envelope, but he maintains he was only following orders of his
commanding officer Zulfikar Alispago. There are no elements of any criminal offense in this as regards the
criminal offense with which the defendant was charged in Section 5 of the Indictment. Particularly, there
are no elements of a war crime against the civilian population so it is unclear with which criminal offense
the Office of the Prosecutor of Bosnhia and Herzegovina charged the defendant in Section 5 of the
indictment. The defendant was acting on orders of his commanding officer and this was confirmed even by
the victim. The order the defendant was following was in no way obviously illegal so he could not disobey.
The defendant did not know nor was he supposed to know what was in the envelope. As the witness “J3”
confirmed, Edin Dzeko did not open the envelope and examine its contents in front of him. Thus the actions
of the defendant do not qualify as a criminal offense, especially not as a war crime against civilian
population, particularly since there was no violation of international humanitarian law.

59. The defense also stated that, according to Article 147 of the IV Geneva Convention “extensive
destruction and appropriation of property, not justified by military necessity and carried out unlawfully
and wantonly” constitutes a grave violation of the convention. Therefore, in accordance with the Comment
of the International Committee of the Red Cross on the IV Geneva Convention, the “appropriation” from
Article 147 must be “extensive” and “an isolated incident does not qualify as such.” With respect to the
above, the defense pointed out that there was no evidence which would support the statements of the
witnesses who were accusing the defendant Edin Dzeko of criminal offenses from Section 6 of the
indictment. Furthermore, the statements of the said witnesses were contradictory, and there is also evidence
that supports the possibility that the event in question never took place. The defense also pointed out that
there was no information on a possible shelling in the area of Donja Jablanica and the Prenj Restaurant in
the period of time addressed by the witnesses, particularly not three days in a row. There is also no evidence
that a cook from the Zulfikar Special Unit was wounded in any shelling. There was not a single witness
who had testified before the Court of Bosnia and Herzegovina in this matter and had previously mentioned
this while testifying about their detention in 1993. Furthermore, the defense pointed out that no witness
had testified that the words attributed to the defendant Edin Dzeko in this section of the indictment were
uttered by him, and that the witnesses contradicted each other in this matter, especially when it comes to
the defendant’s presence at certain locations and his actions there. According to the defense, with respect
to this charge in the indictment, the Office of the Prosecutor of Bosnia and Herzegovina did not prove a
single element whose cumulative existence is necessary to determine that the criminal offense of a war
crime against civilian population had been committed.

60. The defense also believes that the charges from Section 7 of the indictment are not at all supported
by the evidence, either material or testimonial, presented at the main trial and that the evidence actually
shows that the defendant Edin Dzeko only occasionally visited the base of the Zulfikar Special Unit in
Donja Jablanica, and that he did not take his meals at the Prenj Restaurant. Even when he went to the base,
he was not with a group of Croats which included Mirko Zelenika and Miroslav Soko. The defendant was
wounded in October 1993 and could not move around at that time. According to the defense, with respect
to this charge in the indictment, the Office of the Prosecutor of Bosnia and Herzegovina did not prove a
single element whose cumulative existence is necessary to determine that the criminal offense of a war
crime against the civilian population with which the defendant was charged had been committed. This is
particularly the case since the victims were not civilians and, according to established legal practice, the
prosecution must prove that the inhuman treatment was of such intensity that it constituted a violation of
international humanitarian law.
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61. The defense also pointed out that it was clear that the defendant was not a commanding officer and
could not issue orders to anybody. The defense counsel also stated that the injuries and inhumane treatment
that the witness “J2” had described could be characterized as grave and could have as such had severe
consequences for the witness “J2”, but the witness “J2” never presented the medical documentation he
claimed to have which would have corroborated his claims of having suffered injuries. Furthermore, the
Office of the Prosecutor of Bosnia and Herzegovina had never presented any medical documentation as
evidence in this proceeding.

62. Contrary to the testimony of the witness “J2”, who testified that the defendant Edin Dzeko had
ordered that he be abused, the witness Marko Rozic, who claims to have been present when this happened,
stated clearly that Dzeko was not present at all. The witness Rozic recognized only Deba as the individual
who was beating the witness “J2”. Based on this fact, the defense counsel presented the possibility that an
individual with a similar name as the defendant Edin Dzeko, a certain Dzeki, was wearing a black hat which
the witness “J2” had described. Also, other witnesses had also testified that they had never seen the
defendant Edin Dzeko wearing a hat and the witness Marko Rozic said clearly in his testimony that he did
not see Edin Dzeko when the witness “J2” was beaten.

63. The defense pointed out that the statements by the witness “J2” contain flagrant contradictions.
According to the defense, in his initial statements the witness “J2” said that he was not referring to the
defendant Edin Dzeko at all when he was talking about the individual who had allegedly ordered his beating
and drowning in a bucket of water. In the end the defense stated that the Office of the Prosecutor of Boshia
and Herzegovina had not proven the existence of the elements of the criminal offense of a war crime against
civilian population, especially with respect to the status of the victim “J2” as a civilian as the victim had
himself stated in his testimony before the Court of Bosnia and Hergovina that he had been a member of a
unit of the Croatian Defense Council at the time of the events under consideration.

64. The defense also summarized the complaints regarding the violation of the procedure in this
criminal proceeding, primarily the process of extradition of the defendant Edin Dzeko from the United
Nations. According to the defense, the defendant himself had agreed to unconditional extradition. The
defense also stated that the fact that the defendant was sought starting in 2009 and was only extradited in
late 2011 cannot be blamed on the defendant because the Office of the Prosecutor of Bosnia and
Herzegovina had not even attempted to summon the defendant. Moreover, the Office of the Prosecutor of
Bosnia and Herzegovina kept sending to the U.S. authorities incomplete extradition requests which led to
delays in the process of extradition. The defense counsel also stated that the U.S. authorities based their
decision on the extradition of the defendant on an entirely different set of fact than that which was finally
presented in the indictment against the defendant. Consequently, the trial based on the charges against the
defendant is contrary to the Extradition Agreement between the United States and Bosnia and Herzegovina
since the agreement stipulates that there can be no proceedings outside of what was requested in the
extradition request.

65. Furthermore, the defense claims that the legality of the proceeding was further violated when the
Office of the Prosecutor of Bosnia and Herzegovina decided to involve Mate Zeko, an employee of the
country’s highest executive body, in the investigation against the defendant Edin Dzeko. The defense also
claims that the defendant’s right to defense has been violated since numerous pieces of material evidence
were not revealed and submitted to the defense for examination. This includes documents as well as official
notes made during the witnesses’ testimony. According to the defense, this represents a grave violation of
the defendant’s right to a fair trial and the duty of the Office of the Prosecutor of Bosnia and Herzegovina
to submit all the evidence for inspection in accordance with Article 4, Section 3 of the Code of Criminal
Procedure of Bosnia and Herzegovina.
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E. APPLICATION OF SUBSTANTIVE LAW

66. The Panel of the Judges considered the application of substantive law, particularly with respect to
the claims in the indictment that the incriminating acts were committed in the period between April and
October 1993, when the Criminal Code of the Socialist Federal Republic of Yugoslavia (SFRJ) was in
effect. The Code was later adopted by Bosnia and Herzegovina in accordance with the Act on the Adoption
of the Criminal Code of Bosnia and Herzegovina and the Criminal Code of the SFRJ.

67. With respect to the application of substantive law and the legal qualification of the criminal offense,
the Panel was guided by the principles outlined in Articles 3 and 4 of the Criminal Code of Bosnia and
Herzegovina; Article 7, Section 1 of the European Convention on Human Rights; Article 15, Section 1 of
the International Pact on Civil and Political Rights, and Article 24, Section 2 of the Rome Statute of the
International Criminal Court (the Rome Statute). By applying the mentioned laws, the Panel made a
determination that the defendant had in fact committed the criminal offense of a war crime against prisoners
of war from Article 144 and the criminal offense of a war crime against civilian population from Article
142 of the Criminal Code of the SFRJ as described in the code.

68. Acrticle 3 of the Criminal Code of Bosnia and Herzegovina defines the principle of legality as one
of the main principles of the criminal proceeding as follows:

“(1) Criminal offences and criminal sanctions shall be prescribed only by law.

(2) No punishment or other criminal sanction may be imposed on any person for an act which,
prior to being perpetrated, has not been defined as a criminal offence by law or international law,
and for which a punishment has not been prescribed by law.”

69. Furthermore, Article 4 of the Criminal Code of Bosnia and Herzegovina defines the principle of
time constraints on the applicability of the criminal code as follows:

“(1) The law that was in effect at the time when the criminal offence was perpetrated shall apply to the
perpetrator of the criminal offence.

(2) If the law has been amended on one or more occasions after the criminal offence was perpetrated, the
law that is more lenient to the perpetrator shall be applied.”

70. Similarly, Article 7, Section 1 of the European Convention on Human Rights states:

“I1. No one shall be held guilty of any criminal offence on account of any act or omission which did not
constitute a criminal offence under national or international law at the time when it was committed. Nor
shall a heavier penalty be imposed than the one that was applicable at the time the criminal offence was
committed.”
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71. Article 15, Section 1 of the International Covenant on Civil and Political Rights states:

“No one shall be held guilty of any criminal offence on account of any act or omission which did not
constitute a criminal offence, under national or international law, at the time when it was committed. Nor
shall a heavier penalty be imposed than the one that was applicable at the time when the criminal offence
was committed. If, subsequent to the commission of the offence, provision is made by law for the imposition
of a lighter penalty, the offender shall benefit thereby.”

72. Article 24, Section 2 of the Rome Statute states:

“In the event of a change in the law applicable to a given case prior to a final judgement, the law more
favorable to the person being investigated, prosecuted or convicted shall apply.”

73. It is evident from the above that, in general, the law which was in effect when the criminal offense
was committed (tempus regit actum) should be applied first.

74. This principle can be ignored only in the interest of the defendant, that is, only if the law was
changed after the criminal act was committed and the changes result in a lighter penalty for the defendant.
The question of which law would result in a lighter penalty for the defendant is resolved in concreto, that
is, by comparing the old and the new law or laws in each particular case, because the same law can in one
case result in a lighter penalty and in another case in a more severe penalty, depending on which offense
the defendant has been charged with as well as the existing rules regulating the charging and sentencing for
the said act. It is necessary to examine all the circumstances which might be relevant in making the
determination as to which law should be applied in order to achieve a more favorable outcome for the
defendant, that is, it should be determined which law is more likely to result in a more favorable decision
in a given case (the principle of concreteness). 1°

75. A simple comparison of the text of the laws applicable to a concrete case can yield a firm answer
only if the new law decriminalizes something which used to be defined as a criminal offense in the old law,
because in that case, the new law is obviously more favorable to the defendant. In an instance when a
criminal offense is punishable under both the old and the new laws, it it necessary to examine all the
circumstances which might be relevant to the sentencing in the actual case. Therefore, the Court should
keep in mind all the rules regarding the existing legal sanctions, types and measures, their imposition and
possible mitigation, as well as security measures, secondary penalties, measures amounting to substitute
penalties, and other relevant rules guiding sentencing.

19 Comments on the Criminal Codes of Bosnia and Herzegovina, Council of Europe, 2003, p. 66.
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76. However, it is not enough to identify the law which has a better chance in resulting in a more lenient
penalty. Instead, it is necessary to identify the law which would lead to a more favorable outcome for the
actual defendant in a given case?®, as follows from the above mentioned Avrticle 4, Section 2 of the Criminal
Code of Bosnia and Herzegovina which states that the law “that is more lenient to the perpetrator shall be
applied.” Consequently, it is possible that a law providing a harsher penalty can actually be more favorable
for the defendant because the application of some of its provisions could result in a lighter penalty.?

77. In this case, both the law which was in effect when the criminal offense was committed, the
Criminal Code of the SFRJ, and the law which is currently in effect, the Criminal Code of Bosnia and
Herzegovina, have provisions which define the actions for which the defendant has been found guilty as
the criminal offense of a war crime against prisoners of war and the criminal offense of a war crime against
the civilian population. Consequently, it is clear that there exists a legal basis for a criminal proceeding
against the defendant accused of the said criminal offenses and for imposing a sentence against him.

78. The questions of the retroactive application of criminal codes is of paramount legal significance
and has already been analyzed and parsed in several decisions of the Constitutional Court and the European
Court of Human Rights (the European Court), which have direct implications for the actions of the Court
of Bosnhia and Herzegovina in matters of war crimes since these decisions are binding in domestic and
international legal practice.

79. In the context of all the above, the Panel applied the Criminal Code of the SFRJ in this case. The
Panel was guided by the decisions of the the Constitutional Court of Bosnia and Herzegovina, which do not
follow the European Court in proscribing that the application of the more favorable law be considered in a
given case, but state that the Criminal Code of the SFRJ shall be applied in all the cases in which both laws
have provisions regarding the same criminal offense. Furthermore, the decisions of the Constitutional Court
of Bosnia and Herzegovina are binding for the Court of Boshia and Herzegovina.

80. Since the criminal offense of a war crime against the civilian population from Article 173 of the
Criminal Code of Bosnia and Herzegovina and the criminal offense of a war crime against prisoners of war
from Article 175 of the Criminal Code of Bosnia and Herzegovina, with which the defendant was charged,
were also defined in Articles 142 and 144 of the Criminal Code of the SFRJ, the Panel decided that the
Criminal Code of the SFRJ should be applied in this case, as the code was in effect when the criminal
offenses were committed and is, according to the Constitutional Court of Bosnia and Herzegovina, a more
lenient law in this case. The application of the code also follows the guidance of the Constitutional Code of
Bosnia and Herzegovina.

F. STANDARDS OF EVIDENCE
81. When reviewing and evaluating the evidence which had been presented at the main trial, the Panel

was guided by certain basic principles proscribed in the Code of Criminal Procedure of Bosnia and
Herzegovina and in the Convention, as listed below.

20 |jd.
21 |bid, p. 67.
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82. Article 3, Section 1 of the Code of Criminal Procedure of Bosnia and Herzegovina states that a
person shall be considered innocent of a crime until guilt has been established by a final verdict.

83. The purpose of the legal proceeding is to make sure that an innocent person is acquitted and for a
perpetrator of an offense is pronounced a criminal sanction in legally prescribed proceedings under the
conditions provided by the Criminal Code of Bosnia and Herzegovina (Article 2, Section 1 of the Code of
Criminal Procedure of Bosnia and Herzegovina).

84. Furthermore, it is the prosecutor’s duty to prove the guilt of the accused beyond any reasonable
doubt, since doubt with respect to the existence of facts composing characteristics of a criminal offense or
on which depends an application of certain provisions of criminal legislation will result in a verdict that is
the most favorable for the accused (Article 3, Section 2 of the Code of Criminal Procedure of Bosnia and
Herzegovina).

85. Finally, the Court is bound to objectively study and establish with equal attention facts that are
exculpatory as well as inculpatory for the suspect or the accused (Article 14 of the Code of Criminal
Procedure of Boshia and Herzegovina).

86. Article 6, Section 1 of the Convention states that all the courts are bound to “clearly show the basis
of their decisions”??, Although recognizing the primacy of the domestic judiciary in determining what is
relevant and admissible, Article 6, Section 2 of the European Convention imposes upon domestic courts a
duty to examine evidence, arguments and other submissions by the parties in an adequate manner.?
Additionally, the courts must examine and clarify all the discrepancies in the witness statements, show if
any of the contested evidence is inadmissible and, if so, demonstrate the basis of their decision. 24

87. When evaluating the testimony by the witnesses who have testified before the court, the Panel
strove to examine their testimonies in their entirety, taking into account not only the content of a given
testimony, but also the behavior and appearance of the witness on the witness stand. A witness’s credibility
depends not only on their knowledge of the event about which they are testifying, but also on their honesty
and trustworthiness, and their awareness of the obligation to tell the truth assumed when taking the oath
before the court.

88. A witness’s testimony should not only be given truthfully, but it should also be trustworthy. The
Panel maintained that the trustworthiness of one witness’s testimony depends on the witness’s knowledge
of the facts, but also on the passage of time, the transitory nature of human perception and the traumatic
nature of the event itself. The Panel compared the facts about which a given witness testified with the facts
corroborated by other witnesses and the relevant material evidence in order to determine if the testimony
has been confirmed or contradicted by the other evidence in the case.

89. The Panel also examined the material evidence presented during the proceeding in order to evaluate
its trustworthiness and evidentiary value.

22 European Court of Human Rights, Georgiadis v. Greece, 1997, para 606.
2 Van de urk v. The Netherlands, April 19, 1994, Par. 59.
24 Khamidov v. Russia, June 2, 2008, Par. 173
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90. Records on previously given testimony which was included in the proceeding pursuant to Article
273, Section 1 of the Code of Criminal Procedure of Bosnia and Herzegovina were considered by the Court
only if there were discrepancies between the previously given testimony and the testimony a witness gave
at the main trial. The Court considered only those disparate parts that were questioned by either the
prosecutor or the defense.

91. Pursuant to Article 15 of the Code of Criminal Procedure of Bosnia and Herzegovina, the Court
has the right to to evaluate the evidence. The Panel carefully evaluated all the evidence presented, both
individually and in conjunction with other evidence, and will present its evaluation, as well as the evidence
on which its decision is based, in the part of the verdict in which the factual and legal analysis of the charges
against the defendant is given.

92. The evidence which was not listed by the Panel in the summary of the verdict was not, in the
opinion of the Panel, legally relevant for the determination of the facts, which is why the Panel did not
explain it.

G. COURT DECISION — GUILTY COUNTS

1. GENERAL ELEMENTS OF CRIMINAL OFFENSES OF WAR CRIMES AGAINST
CIVILIAN POPULATION (ARTICLE 142, SECTION 1 OF THE CRIMINAL CODE OF THE
SOCIALIST FEDERAL REPUBLIC OF YUGOSLAVIA) AND WAR CRIMES AGAINST
PRISONERS OF WAR (ARTICLE 144 OF THE CRIMINAL CODE OF THE SOCIALIST
FEDERAL REPLUBLIC OF YUGOSLAVIA)

93. The Panel found the defendant Edin Dzeko guilty of the criminal offense of a war crime against
the civilian population defined in Article 142, Section 1 of the Criminal Code of the SFRJ and the criminal
offense of a war crime against prisoners of war defined in Article 144 of the Criminal Code of the SFRJ,
and related to Article 22 of the said Code.

94. Article 142, Section 1 of the Criminal Code of the SFRJ states:

“Whoever in violation of rules of international law effective at the time of war, armed conflict or
occupation, orders that civilian population be subject to Killings, torture, inhuman treatment,
biological experiments, immense suffering or violation of bodily integrity or health; dislocation or
displacement or forcible conversion to another nationality or religion; forcible prostitution or rape;
application of measures of intimidation and terror, taking hostages, imposing collective
punishment, unlawful bringing into concentration camps and other illegal arrests and detention,
deprivation of rights to fair and impartial trial; forcible service in the armed forces of the enemy's
army or in its intelligence service or administration; forcible labor, starvation of the population,
property confiscation, pillaging, illegal and self-willed destruction and stealing on large scale of a
property that is not justified by military needs, taking an illegal and disproportionate contribution
or requisition, devaluation of domestic currency or the unlawful issuance of currency, or who
commits one of the foregoing acts,
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shall be punished by imprisonment for not less than five years or by the death penalty.”
95. Article 144 of the Criminal Code of the SFRJ states:

“Whoever, in violation of the rules of international law, orders murders, tortures or inhuman
treatment of prisoners of war, including therein biological experiments, causing of great sufferings
or serious injury to the bodily integrity or health, compulsive enlistment into the armed forces of
an enemy power, or deprivation of the right to a fair and impartial trial, or who commits some of
the foregoing acts,

shall be punished by imprisonment for not less than five years or by the death penalty.”

96. For the said criminal offenses to have occurred, it essential that the actions taken in the commission
of the offenses represent violations of international law, which points to a blanket character of the criminal
offense. These violations are prohibited by the Geneva Conventions and additional protocols, and the basis
for the criminal offenses related to war crimes results from the said Conventions.

97. The legal provisions quoted above constitute the basis for the following general elements of the
criminal offenses of a war crime against the civilian population and a war crime against prisoners of war:

- The offense committed by the defendant must have been committed in violation of
international law;

- The violation must have occurred at the time of war, an armed conflict or an occupation;

- The offense committed must have been related to a war, an armed conflict or an
occupation, and

- The perpetrator must have ordered or committed the said act.

98. Therefore, in order to categorize the incriminating actions by the defendant as the criminal offense
of a war crime, it is necessary to determine, that is, to conclude based on the evidence presented, that the
above-mentioned general elements or conditions for the presence of those elements of the said criminal
offenses did indeed exist. The general conditions or elements required for both of the said criminal offenses
are the same although the provisions of Article 144 of the Criminal Code of the SFRJ do not require the
determination of a war, an armed conflict or an occupation, even though the presence of the same is assumed
based on the nature of the criminal offense of a war crime. The protected category of “prisoners of war”
from Avrticle 144 of the Criminal Code of the SFRJ also points to the same determination. The said criminal
offense can be committed not only in the time of war or an armed conflict but also after their end while
there are still prisoners of war under the authority of the country in which they were captured. Prisoners of
war enjoy the status of persons protected under international law until the moment of their repatriation.

2 Multiple Authors: Comments on the Criminal Code of the SFRJ, Novi Sad, 1978, p. 504.
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99. When the legal definitions of the criminal offenses in this case are considered, it is evident that for
these offenses to exist it is not necessary to determine the nature, that is, the character of the armed conflict,
because a determination of the international or non-international nature of a conflict does not represent a
material element of every one of the criminal offenses from Article 142, Section 1 and Article 144 of the
Criminal Code of the SFRJ. The character of the conflict must be determined with respect to applicability,
that is, protection it affords based on the Geneva Conventions and the related protocols, unless the defendant
has been charged with violating Article 3 of the Conventions applicable both in international and non-
international armed conflicts, that is, unless the defendant is charged with violation certain provisions of
the Conventions which had become settled international common law in every case regardless of the
character of a given conflict.

100.  Considering the above, in this particular case it is not a necessary pre-condition for the defendant
to be aware of the factual circumstances determining the character of the conflict?®.

Instead it suffices if the defendant was conscious of the existence of the armed conflict. This will be further
elaborated on later in the verdict.

101.  The Panel has determined that, by acting as described in Section 1 of the verdict in violation of
rules of international law during the war and conflict between the Army of Bosnia and Herzegovina and
the Croatian Defense Council, the defendant participated in the killings of prisoners of war in the village of
Trusina, Konjic Municipality, thus committing the criminal offense of a war crime against prisoners of war
from Article 144 of the Criminal Code of the SFRJ in connection with Article 22 of the said Code as
follows: on April 16, 1993, the defendant, together with Rasema Handanovic, called Zolja, and other
members of the Zulfikar Special Unit whose identity is known to him participated in the Killings of lvan
Drljo, Nedeljko Kreso, Pero Kreso, Zdravko Drljo, Zeljko Blazevic and Franjo Drljo. The victims were
fighters of the Croatian Defense Council who had already surrendered and were lined up in a line.

102.  Furthermore, the Panel has decided it has been proven that the defendant did, by acting as described
in Section 2 of the verdict and in violation of international law, in fact participate in the killing of civilians
in the village of Trusina, Konjic Municipality and did thereby commit the criminal offense of a war crime
against civilian population from Article 142, Section 1 of the Criminal Code of the SFRJ as follows: on
April 16, 1993, the defendant opened fire at and killed the civilians Ilija lvankovic and Andja Ivankovic.
Considering the elements of the criminal offenses of a war crime against civilian population and a war
crime against prisoners of war which say that the act must have been committed in violation of the rules of
international law, that the violation must have occurred during the time of war, that the act committed by
the defendant must have been related to the war, and that the defendant must have either ordered of
committed the act, the Panel has found that all these elements are present in the case of Edin Dzeko.

(a) The act by the defendant must be committed against the rules of international law

103.  The indictment charges the defendant Edin Dzeko with a criminal offense against civilian
population from Article 173 of the Criminal Code of Bosnia and Herzegovina, that is, that the defendant’s
actions at the incriminated time were violations of the provisions of Article 3, Section 2, Paragraph a) of
the 1949 Geneva Convention Relative to the Protection of Civilian Persons in Times of War. The defendant

2 verdict of the Appellate Panel of the International Criminal Tribunal for Former Yugoslavia in the Strugar case,
January 2005, Par. 216.
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is also charged with violating Article 3, Section a) of the Geneva Convention Relative to the Treatment of
Prisoners of War of August 12, 1949. Article 3, Section 1, Paragraph a) of the Geneva Conventions (I-1V)
states: “In the case of armed conflict not of an international character occurring in the territory of one of
the High Contracting Parties, each Party to the conflict shall be bound to apply, as a minimum, the following
provisions:

1) Persons taking no active part in the hostilities, including members of armed forces who have laid
down their arms and those placed hors de combat by sickness, wounds, detention, or any other
cause, shall in all circumstances be treated humanely, without any adverse distinction founded on
race, color, religion or faith, sex, birth or wealth, or any other similar criteria. To this end, the
following acts are and shall remain prohibited at any time and in any place whatsoever with respect
to the above-mentioned persons:

a) violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and
torture;”

104.  The article quoted above is part of all the Geneva Conventions, that is, it is incorporated in all the
four Geneva Conventions of August 12, 1949. The essence of the article is not only that it applies in all
kinds of conflict (both international and non-international), but that it guarantees certain rights to all the
persons who do not participate directly in hostilities, that is, they are guaranteed humane treatment. The
article also prohibits certain actions listed in the sections of the Article 3 of the Convention.

105.  Inorder to determine if rules of international law have been violated in a given case, it is necessary
to determine if the act committed was aimed against one of the protected categories of persons covered by
the provisions of the Geneva Conventions.

(i) Prisoners of War (Section 1 of the guilty counts)

106.  In Section 1 of the Indictment the defendant was charged with the criminal offenses of a war crime
against civilian population and a war crime against prisoners of war as a co-perpetrator in the killings of
six persons, including three civilians and three fighters of the Croatian Defense Council who had already
surrendered and were lined up in a line.

107.  The parties in the proceeding did not question the nature of the conflict. However, the applicability
of the law which provides the basis for the criminal proceedings against the defendant depends on the nature
of the conflict and is of essential significance in this decision. Therefore, the Panel will discuss this question
as well.

108.  According to the Third Geneva Convention, protections afforded to prisoners of war depend on the
nature of the given conflict. The difference between an armed conflict which does not have the character
of an international conflict and an international armed conflict is essential to the protections provided by
the Geneva Conventions. For instance, the Geneva Convention Relative to the Treatment of Prisoners of
War of August 12, 1949 (the Third Geneva Convention) describes two level of protection to be afforded to
prisoners of war. In the case of armed conflict not of an international character occurring in the territory of
one of the High Contracting Parties,” Article 3 provides for a minimal level of protection for persons not
taking active part in the hostilities in an internal conflict. The rest of the Convention deals with cases of
international armed conflict between two High Contracting Parties and provides for protection for prisoners
of war captured in the course of an international conflict. This protection is much wider than the protection
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afforded to persons captured in a conflict which does not have the character of an international conflict.?’
This distinction is pointed out in each of the four Geneva Conventions to which Bosnia and Herzegovina is
a signatory.

109.  Article 144 of the Criminal Code of the SFRJ?® deals with the criminal offense of a war crime
against prisoners of war and contains a phrase about “severe violations” of Article 130 of the Third Geneva
Convention.

110.  The Panel confirms that Article 144 is closely related to the Third Geneva Convention as the rights
protected by Article 144 originate from Article 130 of the Third Geneva Convention. However, it is not at
all evident that Article 144 contains the same distinction between an armed conflict not of an international
character and an armed conflict of an international character, which resulted in some panels only
determining the existence of an armed conflict.?®

111.  The Investigative Panel also took into account the opinion of the Court of Bosnhia and Herzegovina
in the case against Suljo Karajic, where the Panel, regarding the context of the factual circumstances of the
case, decided that the existence of a war between the parties in conflict has been proven. Consequently, the
Panel decided that armed conflict as a wider term encompasses war, but that war as a term maintains its
autonomous meaning and that this eo ipso excludes the need to determine the character of the armed
conflict, that is, whether the said conflict is of an international or non-international character. Based on all
of the above, the Panel decided that the chosen approach which focuses on the existence of war gives a
wider legal protection to prisoners of war as protected persons since the Conventions afford a wider degree
of protection to prisoners of war in international conflicts than in conflicts of a non-international nature.*

27 Office of the Prosecutor v. Blaskic, 1T-95-14-A, verdict of July 29, 2004, Section 170. See also Office of the
Prosecutor v. Brdjanin, 1T-99-36-T, verdict of September 1, 2004, Section 121; Office of the Prosecutor v. Mladen
Naletilic and Vinko Martinovic, 1T-98-34-T, verdict of March 31, 2003, Section 176.

28 “Whoever, in violation of the rules of international law, orders murders, tortures or inhuman treatment of prisoners
of war, including therein biological experiments, causing of great sufferings or serious injury to the bodily integrity
or health, compulsive enlistment into the armed forces of an enemy power, or deprivation of the right to a fair and
impartial trial, or who commits some of the foregoing acts, shall be punished by imprisonment for not less than five
years or by the death penalty.”

2 Verdict of the Court of Bosnia and Herzegovina in the Case against Suljo Karajic, no. S 1 1 K 005379 11 Kzk of
November 28, 2011, Case against Suad Kapic, X-KRZ-07/431, appellate decision of September 11, 2009. (The
appellate panel states that, although Article 175, Section a) of the Criminal Code of Bosnia and Herzegovina does not
explicitly require the existence of a war or an armed conflict, it does mention only violations of applicable rules of
international law. International law or rules of war are closely related to the existence of an armed conflict and,
consequently, it is not possible to commit a war crime if there is no armed conflict and if there is no obvious connection
between the accused’s actions and the conflict. Consequently, the Panel has concluded that Article 175 requires the
existence of an armed conflict.”); Case against Veiz Bjelic, X-KR-07/430/1, verdict of March 28, 2008, p. 6 (“The
application of certain principles of international law in this case is woven into he same Articles which the accused is
charged with violating [...] It is evident from Article 173, Section 1 of the Criminal Code of Bosnia and Herzegovina
that the said article is applicable prima facie to armed conflicts without making a special distinction between internal
and international conflicts. The same can be said of Article 175, Section 1 of the Criminal Code of Bosnia and
Herzegovina which does not explicitly mention the existence of armed conflict (although the Third Geneva
Convention, which prescribes the rules applicable to prisoners of war, also applies in the case of armed conflict.)”).
30 Verdict of the Court of Bosnia and Herzegovina in the Case against Suljo Karajic, no. S1 1 K 005379 Kzk of
November 28, 2011, p. 45.
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112. In this case, the Panel determined that the evidence presented clearly indicates the existence of an
armed conflict between the Croatian Defense Council and the Army of Bosnia and Herzegovina in the area
of Konjic and Jablanica in 1993. This will be addressed in more detail in the part of the verdict having to
do with the proof that the criminal offense in this case occurred during a war, an armed conflict or an
occupation.

113.  Furthermore, the Panel also took into consideration the noted significant progress in the
development of international humanitarian law, whereby the category of a people fighting for self-
determination was reclassified from under the heading of non-international to international armed conflict
(Article 1, Section 2 of the Supplemental Protocol I). This means that members of resistance movements
of these peoples, as well as any other party to the conflict, now have the right to be considered prisoners of
war in accordance with the Third Geneva Convention Relative to the Treatment of Prisoners of War. This
further means that all the current rules of international humanitarian law in international armed conflicts
apply to these persons too.%

114.  The Panel made the determination that, according to Article 144 of the Criminal Code of the SFRJ,
as had been pointed out repeatedly, the existence of armed conflict is not a precondition for the application
of the Article. More generally speaking, a person captured during a war may be considered a prisoner of
war according to Article 144 of the Criminal Code of the SFRJ, regardless of whether the strict criteria for
the recognition of the status of a prisoner of war built into the Geneva Conventions have been met.

115.  Furthermore, the Panel certainly gave consideration to the practice of other courts in the region,
which seem to confirm that the status of a prisoner of war is primarily given to persons who had fallen
under the authority of one of the High Contracting Parties involved in the war. However, this status can
also be given to persons in a non-international conflict, if the non-international conflict in question reaches
the level of an armed conflict which presupposes organization of armed units in the conflict, and the high
intensity which distinguishes the conflict from short-term insurrections and disturbances, and if both parties
involved in the conflict have clearly shown the willingness to treat the persons participating in the conflict
on one of the sides who fall under the authority of the other side as prisoners of war. Consequently, the
norms of humanitarian law have to be applied in such a non-international armed conflict and those persons
covered by these norms, especially prisoners of war, should be protected. According to the same practice,
if a non-international conflict later grows into an international conflict, this should have no bearing on the
status of persons who have already achieved or were in the process of achieving the status of prisoners of
war and does not bring into question the application of the provisions of the Third Geneva Convention to
persons who have fallen under the authority of one of the parties in the conflict after the character of the
conflict has changed.®

116.  The Panel here also mentions that the conflict between the forces of the Army of Bosnia and
Herzegovina and the Croatian Defense Council has been characterized as an international armed conflict in
numerous decisions of the International Criminal Tribunal for the former Yugoslavia and the Court of
Bosnia and Herzegovina. Consequently, those soldiers fighting for one side in the conflict who fall under

31 Modification of the Qualification of Armed Conflict, S. Fabijanic Gagro, Bulletin of the Law School of the Rijeka
University, v.29 (2008), no, 2, p. 1071.
32 Verdict of the Appellate Court of Montenegro, no. Kz-S 24/2012 of July 6, 2012.
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the authority of the other side (that is, those soldiers of the Croatian Defense Council who have fallen under
the authority of the Army of Bosnia and Herzegovina) should be afforded the protections prescribed by
Avrticle 3 of the Third Geneva Convention.

117. By analyzing the evidence related to the victims, the Panel determined that all the individuals who
were listed as victims in Section 1 of the Indictment are persons who have the status of prisoners of war.
This means that the Panel did not accept the prosecutor’s claim from the factual description of the
indictment that the victims Zdravko Drljo, Zeljko Blazevic and Franjo Drljo actually had the status of
civilians. This was, according to the Panel, clearly shown in the evidence in the court file. That the killed
individuals, Ivan Drljo, Nedeljko Kreso, Pero Kreso, Zdravko Drljo, Zeljko Blazevic and Franjo Drljo had
had the status of prisoners of war is evident from the testimony of the witnesses heard, particularly the
inhabitants of the village of Trusina of Croatian nationality. The testimony given by Dragan Drljo and Mara
Drljo shows that fighters of the Croatian Defense Council “Herceg Stjepan” Brigade were present on the
position called “Kriz” above the village of Trusina at the time of the attack. Ivan Drljo, Nedeljko Kreso
and Pero Kreso, all members of the brigade, surrendered at the critical moment.

118.  According to the testimony of Milka Drljo and Mara Drljo, the fighters surrendered when the
soldiers who had attacked the village sent Milka Drljo to let the soldiers of the village of Trusina who were
“holding the line” at the position known as “Kriz” against the positions of the Army of Bosnia and
Herzegovina that they must surrender or their wives and children would be killed. The majority of the
soldiers surrendered. Among them were the victims Ivan Drljo, Nedeljko Kreso and Pero Kreso, who were
unarmed after the surrender and who were then killed. The witness Nikola Drljo corroborated the testimony
of Milka Drljo, that she came to get the soldiers who were “holding the line”. The witness Nikola Drljo was
present when Milka Drljo came to get the soldiers on “Kriz”. He testified that Nedeljko Kreso, Pero Kreso
and Ivan Drljo did as Milka Drljo told them to do, and followed her back to surrender, while he himself did
not surrender, but left the position and went in the direction of Buturovic Polje.

119.  Furthermore, it is also evident from the testimony of the witnesses Anica Blazevic and Milka Drljo
that the individuals mentioned were members of the armed forces of the Croatian Defense Council. The
witness Milka Drljo is the mother of the victim Ivan Drljo. She said in her testimony that he was a fighter
of the Croatian Defense Council, that he had a uniform and that he did sentry duty on the “Kriz” position
in 1993. All this was also corroborated by the witness Dragan Drljo, a brother of the victim Ivan Drljo.
Dragan Drljo also testified in the proceeding. The witness Nikola Drljo also corroborated that the victims
Nedeljko Kreso and Pero Kreso were members of the armed forces of the Croatian Defense Council. Also,
the witness Luca Kreso, the wife of the victim Pero Kreso also mentioned in her testimony that her huband
was a fighter with the Croatian Defense Council in 1993 and that he used to go to the “Kriz” position.

120.  On the other hand, the Panel based the conclusion that Zdravko Drljo, Zeljko Blazevic and
Franjo Drljo, as well as Ivan Drljo, Nedeljko Kreso and Pero Kreso, also had the status of prisoners of war
on the evidence, that is, the statements given by the protected witness “S” as well as the witnesses Anica
Blazevic, Mara Delinac and Mara Drljo. The witnesses testified that the said individuals also were members
of the Croatian Defense Council, which is also evident from the material evidence, namely, the military
records of the said individuals and the records of their deaths.
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121.  The material evidence, that is the military records®® of Franjo Drljo, Zdravko Drljo and Zeljko
Blazevic, and the records and certificates of their deaths show that the three individuals were members of
the Croatian Defense Council as follows: Zdravko Drljo® was a member from April 6, 1992 to the day of
his death; Zeljko Blazevic® was a member from September 20, 1991 to April 16, 1993 and Franjo Drljo®
was a member from April 6, 1992 to April 16, 1993.

122.  That the status of prisoners of war also applies to the individuals Franjo Drljo, Zdravko Drljo and
Zeljko Blazevic is evident from the records of the interrogations of the surviving inhabitants of the village
of Trusina. According to the statements of the surviving witnesses Mara Drljo and Dragan Drljo, who
witnessed the events with their own eyes, Franjo Drljo was arrested in his family’s house in Gaj and was
wearing civilian clothes at the time of the arrest. He was also a fighter of the Croatian Defense Council
during the war. This was corroborated by his wife, who said in her testimony that he was a fighter of the
Croatian Defense Council in early 1993, but that he had no weapons. The witnesses said that Zdravko Drljo
and Zeljko Blazevic were also fighters of the Croatian Defense Council. The witness Anica Blazevic, the
wife of the victim Zeljko Blazevic, said in her testimony that her husband was a member of the Croatian
Defense Council; that in the night before April 16, 1993, he was on the “Kriz” position, and that he returned
the next morning and went to bed to get some sleep. Then gunfire started and Ivan Drljo came to the front
door of the house where he was supposed to surrender. Zeljko Blazevic got ready and followed Ivan Drljo.
The witness Mara Delinac confirmed that the victim Zeljko Blazevic was not present on the position of the
Croatian Defense Council against the positions of the armed forces the Army of Bosnia and Herzegovina.
The protected witness “S” said in his testimony that Zdravko Drljo was also a member of the armed forces
of the Croatian Defense Council and that he had a uniform which, together with Evidence ltem T-100 which
shows that military-issue boots and green pants were found with his remains, inevitably leads to the
conclusion that the victim was a soldier of the armed forces of the Croatian Defense Council.

123.  From all of the above, it is evident that Franjo Drljo, Zdravko Drljo and Zeljko Blazevic were
members of the Croatian Defense Council, but also that they were not engaged in fighting and were unarmed
when they were Killed. The evidence shows that Zdravko Drljo and Zeljko Blazevic were in their respective
homes when Ivan Drljo came to get them and told them they they have to surrender. The same holds true
for Franjo Drljo, who was taken from his house and put in the line of prisoners right before he was killed.

124.  Having analyzed the above-mentioned circumstances in which the victims had fallen under the
authority of the other party in the conflict, the Panel also considered the verdicts of the International
Criminal Tribunal for the former Yugoslavia in Prosecutor v. Dario Kordic and Mario Cerkez*’ in which
the Tribunal maintained that members of the armed forces who are at home on leave in the area of the
conflict, as well as members of the Territorial Defense Force who are at home keep their fighter status
regardless of whether they are participating in fighting for as along as they bear arms. Also, in Prosecutor
v. Blaskic® the Tribunal maintained that special circumstances of the victim at the moment of the criminal
offense do not determine the victim’s status as a civilian or a non-civilian and if the individual really was a
member of an armed organization, the fact that he was unarmed or was not participating in fighting at the
moment when the criminal offense was committed does not give him the status of a civilian.

33 Decision of the Federal Ministry For Issues Of The Veterans and Disabled Veterans Of The Defensive-Liberation
War, no. Pov 07/33-03/1-167/10-01 of December 17, 2010. Evidence Item O-95.

34 Certificate of the Circumstances of Death no. 1719-07-96-1080 of May 6, 1996, Evidence Item O-96.

% Certificate of the Circumstances of Death no. 22-07-49-884/04-01 of December 14, 2004, Evidence Item O-97.

% Certificate of the Circumstances of Death no. 22-07-49-899/04-01 of December 14, 2004, Evidence Item O-98.
STICTY Judgment, Prosecutor v. Dario Kordic and Mario Cerkez, dated December 17, 2004, Section 51.

38 ICTY Judgment, Prosecutor v. Tihomir Blaskic, dated July 29, 2004, Section 114.
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125.  The Panel also took into consideration the testimony of the witness Salko Sahinovic, one of the
four individuals who were ordered to bury the bodies of the victims killed in the hamlet of Gah. The witness
stated that among the others he also found the bodies of Franjo Drljo, who was not wearing a uniform, Ivan
Drljo, called Crni, who was wearing a uniform at the time. The witness Sahinovic further said that he had
seen the bodies of the victims Nedeljko Kreso and Pero Kreso, also clad in uniforms. The witness also
stated that he had seen the body of Zdravko Drljo, called Bosanac, also in a uniform.

126.  The Panel also considered the reports by the Croatian Defense Council® in the area of Konjic which
describe the event which took place on August 16, 1993, as well as other reports*® which say that “seven
soldiers were killed by a firing squad”, with certain reports actually referring to the individuals killed as
soldiers.

127.  The defense objected to the introduction of this evidence by pointing out that the documents have
originated from the archives of another country, and that the Office of the Prosecutor of Bosnhia and
Herzegovina did not prove that the said documents exist either in the original or as authenticated copies and
that no expert was called to authenticate the documents. The defense therefore maintained that the
authenticity of the documents is suspect. Responding to the objection, the Office of the Prosecutor of Boshia
and Herzegovina stated that all the documents in question were authenticated by the stamp of the
International Criminal Tribunal for the former Yugoslavia and that they originated from the Tribunal’s
evidence archive.

128.  The Panel consequently rejected the objections by the defense questioning the authenticity of the
documents, determining that the documents were authenticated by the International Criminal Tribunal for
the former Yugoslavia. The Panel accepted the said documents pursuant Article 3 of the Law on the Referral
of Cases which says that the evidence obtained in accordance with the Statute and the Rulebook on the
Proceedings of the International Criminal Tribunal for the Former Yugoslavia can be used in proceedings
before courts in Bosnia and Herzegovina.

129.  Based on all of the above, the Panel further determined that all the evidence presented at the main
trial by the Office of the Prosecutor of Bosnia and Herzegovina clearly shows that the individuals Ivan
Drljo, Nedeljko Kreso, Pero Kreso, Zdravko Drljo, Zeljko Blazevic and Franjo Drljo were members of the
Croatian Defense Council in the area of the village of Trusina, Konjic Municipality and that, at the time
when they were killed, they enjoyed the protection of the other side in the conflict under which authority
they had come. That is, Ivan Drljo, Nedeljko Kreso and Pero Kreso obtained the status of prisoners of war
at the moment of their surrender and thus gained the protections provided for by Article 3 of the Third
Geneva Conventions, while Franjo Drljo, Zdravko Drljo and Zeljko Blazevic were protected by the same
Article because they were not participating in the fighting and were unarmed when they were Killed.

39 T-19, T-25, T-26, T-28 and T-24.
40 T-29 and T-32.
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(ii) Civilians (Section 2 of the guilty counts)

130.  With respect to Section 2 of the guilty part of the verdict, the Panel determined beyond any doubt
that the defendant Dzeko was guilty as charged of the criminal offenses against the civilians llija Ivankovic
and Andja Ivankovic.

131.  According to the definition of the protected category from Article 3, Section 1 of the Conventions,
the protections cover “persons taking no active part in the hostilities, including members of armed forces
who have laid down their arms and those placed hors de combat by sickness, wounds, detention, or any
other cause.” According to the provisions of the common Article 3, an individual is considered a civilian
if he “takes no active part in the hostilities” and is not a member of armed forces, that is, not a fighter.

132.  Taking into account the evidence presented, especially the testimonies of the civilian witnesses
Milka Drljo, Cecilija Simunovic, Mara Drljo, the witness “S”, Dragan Drljo, Marija Miskic and Mara
Delinac, who were at their homes on the day of the incriminating event and who said that they knew llija
and Andja Ivankovic, because they lived either in the same or a neighboring village, and the fact that most
of the witnesses had seen the bodies of the individuals killed next to their house, the Panel determined
beyond any doubt that all the individuals against whom the offenses were committed were protected by the
common Article 3 of the Geneva Conventions of August 12, 1949,

133.  The testimony of the witnesses heard by the Panel show that the victims were surprised in their
homes in the early morning hours, that is, during the attack on the village of Trusina, and that offenses were
committed against the individuals who were not participating in the hostilities at the time of their arrests or
the individuals who were elderly, that is, born in 1926 and 1936.*

134.  During the evidentiary proceeding, the defense did not refute the status of Ilija and Andja
Ivankovic. Therefore, the file contains no evidence pointing to the contrary.

135.  With respect to Section 2 of the Verdict, the Panel therefore finds that Ilija Ivankovic and Andja
Ivankovic were civilians, that is, they belonged to a category of persons who are protected by the provisions
of the common Article 3 of the Third Geneva Convention.

41 Evidence Item T-94 and Evidence Item T-95.
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(b) The act must have been committed during a war, an armed conflict or an occupation

136. Ininternational judicial practice, it is assumed that an armed conflict exists “wherever armed forces
are being used by states or there is prolonged armed violence between the authorities and organized armed
groups, or among such groups within a state.”*?

137.  Having connected between the violations of international law and the existence of an armed
conflict, the Panel stressed that international humanitarian law still applies “on the entire territory of the
states in conflict, that is, in cases of internal conflicts, on the entire territory under the control of one of the
parties, regardless of whether there are hostilities there, until peace is concluded or, in cases of internal
conflicts, until a peaceful solution is found.”*

138.  Before all, the Panel took into consideration the fact that during the proceedings the defense did
not deny the existence of an armed conflict between the Army of Bosnia and Herzegovina and the Croatian
Defense Council at the time of the events described in the indictment or that the hostilities were particularly
severe in the area of Konjic and Jablanica.

139.  Anadditional confirmation of the fact that there was an armed conflict at the time when the criminal
offenses were committed is the Decision of the Presidency of Bosnia and Herzegovina of June 20, 1992 to
declare a state of war. The Decision was published in the Official Gazette of the Republic of Bosnia and
Herzegovina 7/92*. The state of war was ended by the Decision of the Presidency of Bosnia and
Herzegovina of December 22, 1996 which was also published in the Official Gazette of the Republic of
Bosnia and Herzegovina 50/95.%°

140.  Furthermore, it is incontrovertible that there was an armed conflict between the members of the
Army of Bosnia and Herzegovina on one and the Croatian Defense Council on the other side on the territory
of Bosnia and Herzegovina, that is, in the area of Konjic and Jablanac at the time the criminal offenses were
committed. This was corroborated by the witnesses who gave their testimonies during the proceedings (the
witnesses Rasema Handanovic, Ramiz Beciri, and the protected witnesses C, E, M, J4, R, the witness
Dragan Drljo, the witness Vinko Ljubas). Also, the Office of the Prosecutor of Bosnia and Herzegovina
and the defense presented as evidence a significant number of orders and reports* related to military actions

42 Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoan Vukovic. Case no. 1T-96-23 and IT-96-23/1-A,
Judgment of June 12, 2002 (Kunarac et al, Appellate Decision, Section 56).

43 Kunarac et al. Decision of the Appellate Panel, Sections 57 and 64. The Appellate Panel states in Section 64: “It is
not the prosecutor’s duty to show the existence of the armed conflict on every square inch of the area. The existence
of the armed conflict is not limited only to those parts of the territory where the hostilities are occurring but applies to
the entire territory under the control of the warring parties.”

44 Evidence Item T-3.

4 Evidence Item T-4.

4 QOrders of the Headquarters of the Supreme Command of the Armed Forces of the Republic of Bosnia and
Herzegovina (SVK OS RBiH) no: 02/607-1 of June 10, 1993, ERN no. 0090-0239 (Evidence Item T-7); memos of
the Fourth Corps Chief of Staff no. 02/1-966-92/93 dated March 27, 1993, ERN no. 0129-8532 (Evidence Item T-8);
Combat Report for April 19, 1993 by the Command of the Igman Operations Group no. 03/592/8 dated April 19, 1993
(Evidence Item T-9); Daily Combat Report of the Igman Operations group no. 1/20-8 of April 22, 1993 (Evidence
Item T-10); Order to Attack by the Croatian Defense Council no. 01-459 of May 11, 1993 (Evidence Item T-11);
Daily Combat Report of the Igman Operations group no. 03/592-4 of April 15, 1993 (Evidence Item T-13); Daily
Intelligence Report no. 263/93 by the General Staff of the Military Intelligence Service of the Croatian Defense
Council no. 03-442/93 of May 20, 1993 (Evidence Item T-15); Daily Report for April 15, 1993 by the Herceg Stjepan
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by the armed groups of the Croatian Defense Council and the Army of Bosnia and Herzegovina in the area
of Jablanica and Konjic.

141. Furthermore, even the defense witnesses did not deny that there existed an armed conflict between the
Army of the Republic of Boshia and Herzegovina and the Croatian Defense Council at the time. One of the
witnesses for the defense, Mustafa Hakalovic confirmed that at some point in 1993 the two sides clashed
in the area of Gostovic. The witness stated his belief that the first clash occurred on March 23, 1993. He
said he remembered he date because it was the day of the religious holiday Ramadan Bajram. The witness
also confirmed that there were combat operations in the village of Trusina in April 1993.

142. Consequently, based on the presented evidence and the witness testimony the Panel determined beyond
any doubt that members of the Zulfikar Special Unit attacked the village of Trusina on April 16, 1993
during the armed conflict between the Army of Bosnia and Herzegovina and the Croatian Defense Council
in the area of Konjic. This is corroborated by the contents of the documents*’ submitted by the Office of

Brigade, Mijat Tomicic Second Battalion — Jablanica (Evidence Item T-18); Order of the Command of the Fourth
Corps no. 02-3145-1/93 of April 16, 1993 (Evidence Item T-20); Order of the Bradina Forward Commanding Post of
the Igman Operations Group no. 01/15 to the Commander of the Zulfikar Special Unit of April 24, 1993 (Evidence
Item T-22); Daily Report for March 24, 1993 by the Herceg Bosna Brigade of the Croatian Defense Council in Konjic
of March 24, 1993 (Evidence Item T-24); Peace Agreement Concluded in Zagreb on February 25, 1994, UNPRPFOR
(Evidence Item T-75); Report on the Conditions in Jablanica by the Communications Center of the Headquarters of
the Supreme Command, Department for Crypto Defense no. 02/389-1/93 of April 15, 1993 (Evidence Item T-87);
Report by the Army of the Republic of Bosnia and Herzegovina no. 07/379-35/93 of May 21, 1993 (Evidence Item
T-88.,); Report on Conditions in the Area under the Fourth Corps of the Army of the Republic of Bosnhia and
Herzegovina no. 02/1-3200-1/93 of April 17, 1993 (Evidence Item T-89); Memo of the Army of the Republic of
Bosnia and Herzegovina - Military Police Battalion of the Fourth Corps no. 02/1-3200-1/93 of March, 13/14, 1993
(Evidence Item T-90); Report on Security Conditions in the area of Konjic by the Army of Bosnia and Herzegovina
(Command of the Fourth Corps) no. 07-2245/93 of March 24, 1993 (Evidence Item T-91); Order of the ARBiH SVK
OS RBiH in Sarajevo no. 14/75-22 of March 1, 1993 (Evidence Item T-110); Order of the SVK OS RBiH — Sarajevo
of April 17, 1993, ERN no, 01858750 (Evidence Item T-112); Daily Combat Report by the Commander of the Igman
Operations Group no. 1-20/8 of April 22, 1993, ERN no. 0183-2920 — 0183-2921 (Evidence Item O-37); Directive
no. 5 to Engage in Combat Operations by the SVK OS Sarajevo no. 02-497-1 of April 14, 1993 (Evidence Item O-53)
Report by the Communications Center of the SVK, Deparment of Crypto Defense of April 15, 1993 (Evidence Item
0-56); Command to Engage in Active Measures no. 1 by the Bradina Forward Commanding Post of the Igman
Operations Group of April 22, 1993, ERN no. 01853984 (Evidence Item O-62); Regular Combat Report of the Army
of the Republic of Bosnia and Herzegovina, Command of the 44" Jablanica Mountain Brigade no. 02/70-1-104/93 of
April 26, 1993 (Evidence Item O-65); Order to Attack “in Protection of People’s Rights — Vrdi 93” of the Army of
the Republic of Bosnia and Herzegovina for PN SVK of September 27, 2993, ERN no. 02098426 (Evidence Item O-
110); Daily Combat Report on the Conflict by the Commander of the Igman Operations Group no. 03-592/4 of April
16, 1993 (Evidence Item O-178).

47 Summary Report for April 16, 1993 by the General Staff of the Croatian Defense Council of April 17, 1993, which
mentioned the attack on the village of Trusina, ERN no. 0617-2036 0617-2039 (Evidence Item T-14); Daily Bulleting
for April 18, 1993 by the Croatian Defense Council, Military Police Command no. 02/4/3-02-97193, ERN no.
01544499 — 01544501 (Evidence Item T-16); Daily Report for April 16, 1993 by the Croatian Defense Council Herceg
Stjepan Brigade Battalion — Konjic of April 16, 1993, ERN no. 01516484 (T-17); Report on Events in the Area of
Konjic by Information and Analysis Department of the Main Health Unit of the Croatian Defense Council no. 02-5/1-
42/93 of May 4, 1993 which details the sequence of events in the area of Konjic related to the dead and wounded
Croatian Defense Council soldiers of Croatian nationality, ERN no. 0150-4401 — 0150-4402 (Evidence Item T-19);
Report by the Herceg Stjepan Brigade in Konjic of May 20, 1993, ERN no. 0102-7336 (Evidence Item T-21); Report
on Protection and Legal Security of Croats in Konjic — Konjic Municipality Council no. 01-251/95 of March 13, 1995,
ERN no. 0157145 — 015152 (Evidence Item T-25); Findings on War Crimes Committed in the Municipalities of
Jablanica and Mostar, Security Intelligence Service Center in Mostar no. 02-08-2282/96 of February 5, 1996, ERN
no. 0157-1162 — 0157-1174 (Evidence Item T-26); Weekly Report of the Croatian Information Center in Zagreb no.
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the Prosecutor of Bosnia and Herzegovina, which show that the village of Trusina was in fact attacked and
which also describe the crime in which civilians and soldiers were killed.

143.  The evidence mentioned above which covers the period right before the time when the criminal
offenses from the indictment were committed as well as the incriminating period from April 16, 1993 to
October 1993 clearly show the existence of an armed conflict between the Army of Bosnia and Herzegovina
and the armed forces of the Croatian Defense Council on the territory of Bosnia and Herzegovina and, more
specifically, in the wider area of Konjic. The Panel consequently determined that this element has been
proven beyond any doubt and pointed out again that the said conflict between the two parties has been
shown to have certain elements of an international armed conflict in multiple decisions by the International
Criminal Tribunal for the former Yugoslavia and the Court of Boshia and Herzegovina.

(©) The act must have been connected to a war, an armed conflict or an occupation

144.  One of the conditions set forth Articles 142 and 144 of the Criminal Code of the SFRJ says that the
offense committed by the accused must be related to armed conflict. Therefore, in order to establish the
existence of the mentioned element, the status of the accused in the given period must be examined. The
panel must examine as well whether the commission of the offense depended on the existence of the
mentioned armed conflict in the wider area of Konjic. In this particular case, the Panel examined whether
“the existence of the armed conflict had had a significant influence on the ability of the perpetrator to
commit the criminal offense, his decision to commit the offense, the manner in which the offense was
committed and what the perpetrator was hoping to accomplish by committing the offense.”®

145.  This condition is met if the criminal offense has been committed in support of or at least under the
pretext of a situation arising from the armed conflict.*

146.  The ICTY Panel of Judges in the case of Dragoljub Kunarac et al. says:

“...Humanitarian law applies in the whole territory of under the control of a party to the conflict, whether
or not actual combat takes place where the said events have occurred. It is therefore sufficient that the

1 of August 9, 1993, ERN no. 0020-1542 — 0020-1548 (Evidence Item 27); Report on the Genocide against the
Croatian Population in Konjic Municipality compiled by the Herceg Stjepan Brigade in Konjic and submitted on April
25, 1994 to the General Staff of the Croatian Defense Council, ERN no. 0103-2198 -0103-2199 (Evidence Item T-
28); A Short Chronology and Summary of the War Crimes Committed by the Members of the Army of the Republic
of Bosnia and Herzegovina in the Municipalities of Mostar, Prozor, Konjic and Jablanica compiled by the
Commission on War Crimes of the Croatian Republic of Herzeg-Bosnia no. 27/95 of March 30, 1995, ERN no. 0030-
2925 — 0030-2946 (Evidence Item T-29); Memo by the Service for the Exchange of Prisoners and Other Persons of
the Croatian Republic of Herzeg-Bosnia no. 01/IP-551/94 of August 16, 1994, ERN no. 0157-0649 — 0157-0656
(Evidence Item T-30); Memo by the Service for the Exchange of Prisoners and Other Persons of the Croatian Republic
of Herzeg-Bosnia no. 01/IP-446/04 of June 9, 1994 and related to the Report of the Military Assistant to the
UNPROFOR Commander for the Southwest Sector, ERN no. 0129-8931 — 0129-8932 (Evidence Item T-31);
Information for the Public issued by the Information Bureau of the Central Bosnia Operations Zone Command, Vitez
Forward Command Post no. 08-5-191/93 of May 8, 1993, ERN no. 0102-0689 — 0102-0690 (Evidence Item T-33);
Memo by the Commander of the Konjic Herceg Stjepan Brigade of April 23, 1993, ERN no. 0150-7120 (Evidence
Item T-34).

48 Prosecutor v. Kunarac et al, Case no. IT-96-23 and IT-96-23/1-A, Judgment of June 12, 2002, Section 58.

49 International Criminal Tribunal for the former Yugoslavia (ICTY). Decision of Appellate Panel in Dragoljub
Kunarac et al, Paragraph 58-59.
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offenses were closely related to the fighting going in in other parts of the territory under the control of the
parties in conflict. The requirement that the acts of the accused must be closely related to the armed conflict
is met if, as in this case, the offenses were committed as a consequence of the hostilities before the cessation
of the combat activities in a given area, and if they were committed in order to achieve a goal or take
advantage of a situation resulting from the hostilities...”*

147. Based on several factors it can be concluded that there existed a nexus between the act of the
accused and the armed conflict. The factors can include the following:

- The perpetration was a soldier;

- The victim was not a soldier or the victim was a member of the opposing party;
- It could be said that the act served the ultimate goal of a military campaign, and
- The act was committed as in the course of official duties of the perpetrator.>!

148.  Therefore, the deciding factor is the status of the defendant at the time of the commission of the
criminal offense. The defendant Edin Dzeko committed the offense as a member of the Zulfikar Special
Unit. This means that his membership in this military unit and the participation of the unit in the attack on
the village of Trusina undoubtedly influenced the ability of the defendant to commit the offense as well as
the manner in which the offense was committed and the goal behind it.

149. At the time of the offense the defendant was a member of the Zulfikar Special Unit of the Army of
the Republic of Bosnia and Herzegovina, which was corroborated by him. This was also shown by the
witness testimony (the witnesses Ramiz Beciri, Rasema Handanovic and the protected witness “C”) and
the following material evidence: Memo of Ministry for Issues of the Veterans and Disabled Veterans of the
Defensive-Liberation War no. 07-03-96-1/11 of January 26, 2012 with Vob-2, Vob-3 and the personal file
for Edin Dzeko®?; Vob 8 of the Army of the Republic of Bosnia and Herzegovina for the individual Edin
Dzeko®, List of Members of the SVK Special Unit (ERN no. 02098414)* and Order of the Fourth Corps
of the Army of the Republic of Bosnia and Herzegovina — Special Unit no. 1-10-878/94 of April 16, 1993.5°

150.  Therefore, all the acts committed by the defendant were committed in his capacity of a member of
the Zulfikar Special Unit. His membership in the unit made it possible for him to commit the criminal
offenses from the indictment, that is, the killings of civilians and prisoners of war at the time and place
described in the indictment. These offenses are directly related to the existence of war and armed conflict.

(d) The perpetrator must order the act to be committed or commit the act

Finally, the perpetrator must either directly commit the illegal act or order others to commit it to be liable
as a direct perpetrator, as was charged in the indictment. Having considered all the evidence presented, the
Panel determined that in this case it was proven that the defendant did indeed commit the offenses with
which he was charged in Sections 1 and 2 of the indictment (and which will be analyzed and determined in
the next section of the verdict). This means that this element of the criminal offense of a war crime against

0 ICTY, Decision of the Investigative Panel in Dragoljub Kunarac et al. Paragraph 568.
51 Verdict in Kunarac et al. Appellate Decision, Paragraph 59.

52 Evidence Item T-2.

53 Evidence Item T-76.

54 Evidence Item O-1 under the number 180 — Edin Dzeko.

%5 Evidence Item O-66.
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prisoners of war, in which the defendant was a co-perpetrator, has also been determined. This is true of the
element of the criminal offense of a war crime against civilian population where the defendant was the
perpetrator.

a. Section 1 of the quilty part of the verdict

151.  Before the analysis of the actual actions of the defendant and his criminal liability, the material
findings related to the existence of the Zulfikar Special Unit (SOPN ARBiH “Zulfikar”), the membership
of the defendant in the Zulfikar Special Unit and the participation of the defendant and his unit in the attack
on the village of Trusina on April 16, 1993 will be discussed.

I. Formation and Operation of the Zulfikar Special Unit of the Armed Forces of Bosnia and
Herzegovina (SOPN ARBIH “Zulfikar”)

152.  Having analyzed the evidence presented, the Panel has determined that the Zulfikar Special Unit
operated on the territory of Herzegovina in the first half of 1993, more specifically, in April of that year,
1993. The unit was based in the Mraziste Hotel on the mountain of Igman. In April, a part of the unit was
moved from Igman to Bradina, where the unit soon had another base and started combat operations.

153.  This is evident primarily from the material evidence, that is, Decision of the Fourth Corps of the
Army of Bosnia and Herzegovina on the Special Unit no. 04-10-2303-94 of August 19, 1994, which
contains information on the date when the unit was formed. More specifically, it says the unit was formed
based on a decision made by the National Defense Council at a meeting on June 20, 1991 under the name
“Unit for the Protection of Natural and National Rights of the Republic of Bosnia and Herzegovina, Sandzak
and Kosovo — Zulfikar” and that the Special Unit started operating on April 6, 1992.% Based on the decision
of the Headquarters of the Supreme Command of the armed Forces of the Republic of Bosnia and
Herzegovina no. 86-2 of February 5, 1993, the said unit was also given the number T-30372 and the military
unit number 5683.%

154.  Furthermore, the witness “X” said in his testimony before the Investigative Panel that in December
of 1992 the said unit was called the “Unit for the Protection of Natural and National Rights of the Republic
of Bosnia and Herzegovina, Sandzak and Kosovo”, and then in January 1993 it was renamed into the
Special Unit.%® The witness “J4” also confirmed in his testimony that he had heard in late October 1992 that
a special unit was being formed on Igman and that the unit was called the Special Unit of the Headquarters
of the Supreme Command.®® The witness “M” also confirmed that at the time when he applied to be in the
unit, on July 17, 1992, the unit was called the “Unit for the Protection of Natural and National Rights of the
Republic of Bosnia and Herzegovina, Sandzak and Kosovo™ and that it was later renamed into the Special
Unit.®

% Evidence Item T-105.

57 Evidence Item T-44.

%8 Transcript of the testimony of the witness “X” of May 21, 2013, p. 5.

% Transcript of the testimony of the witness “J4” of February 26, 2013, p. 6.
80 Transcript of the testimony of the witness “M” of January 15, 2013, pp. 5-6.
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155.  According to witness testimony, Zulfikar Alispago was the commander of the unit in the
incriminating period, and Nihad Bojadzic was his deputy.®! It is evident that Zulfikar Alispago was the
commander of the unit in the incriminating period, and Nihad Bojadzic was his deputy in the first half of
1993 from the Order of the Headquarters of the Supreme Command of the Army of Bosnia and Herzegovina
no. 13/37-39 of April 3,1993 which assigned them to their duties.®

156.  Furthermore, the said unit was reorganized according to the Order no. 14/75-52 of June 10, 1993
and was moved from the First Corps, where it was a special unit, into the general body of the 6! Corps of
the Army of the Republic of Bosnia and Herzegovina.®® Another decision of the SVK OS no 14/75-63 of
July 5, 1993 the Zulfikar Special Unit temporarily moved the unit from the 6" Corps to the Igman
Operations Group which was under the command of the First Corps. ® Afterwards, the unit was again
moved to the 4™ Corps based on the Order no 14/75-100 of September 1, 1993.°> This was corroborated
by the defense which presented as evidence a decision® of the Command of the 4™ Corps addressed to the
commander of the Zulfikar Special Unit related to the integration of the units of the 4" Corps, which put
the Zulfikar Special Unit under the command of the 4" Corps.

157.  The defense maintained that the Special Unit stopped operating as such on April 12, 1993 when it
was incorporated into the First Corps, and later into the 4" Corps, which, according to the defense, meant
that the Special Unit was no longer under the command of the Headquarters of the Supreme Command.

158.  Since it was not necessary for the Investigative Panel to determine whether the Zulfikar Special
Unit operated during the entire period, that is, in the incriminating period, as part of the Headquarters of
the Supreme Command, the Panel did not consider this issue specifically, because it was determined that
the unit was operating on one side of the conflict, that is, on the side of the Army of the Republic of Boshia
and Herzegovina, regardless of whether and to whom it was factually under whose responsibility, and that
it operated within the area in question, as well as the fact that the defendant Dzeko Edin was a member of
that unit and that he operated as its member at that time.

61 The witnesses Ramiz Beciri and Rasema Handanovic, the witness “C”, the witness “X”, the witness “R” and the
witness “J4”.

62 Evidence Item T-45.

63 Evidence Item T-116.

64 Evidence Item O-188.

5 Evidence Item T-113.

5 Evidence Item O-1009.
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159.  The fact that the defendant was a part of the Special Unit for Special Needs “Zulfikar” (SOPN
»Zulfikar®) at the time in question, can be primarily concluded from the statement by the defendant himself,
as not him nor his Defense ever denied that during the year 1993 the defendant was a member of the SOPN
»Zulfikar“and that, as its member, he took part in the “Trusina” action. In his testimony, the defendant
stated that his rank in the SOPN in 1993 was a rank of common soldier.

160. Also, all of his comrades who have participated in the attack on the village on that day have stated
that the defendant was a member of the SOPN “Zulfikar”. Among others, the aforementioned statement
was confirmed by witnesses Beciri Ramiz, Handanovic Rasema, protected witness “C”, witness “R”,
witness “J4”, witness “M” and witness “U”.

161. Protected witness “C” stated in his testimony that the defendant Dzeko Edin was a common soldier,
just like himself.6” Other witnesses have also testified about the defendant's status, and have stated that the
defendant had some privileges, but none of the witnesses stated accurately nor clearly that the defendant
had any command authority.

ii. Attack on the village of Trusina on April 16, 1993 and the participation of the Zulfikar Special
Unit and the defendant in the attack

162. The Council has found without a doubt, and the Defense never disputed it during the proceedings,
that members of the Special Unit for Special Needs of the Army of Bosnia and Hercegovina “Zulfikar”
(SOPN ARBiH ,,Zulfikar*) have attacked the Trusina village on April 16, 1993 from one of the hills above
the Trusina village, from several directions.

163.  On the other hand, the Defense has highlighted in its closing statement that it disputes that the
defendant Dzeko Edin participated in the “well prepared and previously planned” attack, as well as that he
participated in this attack “not considering the difference between civilian and military targets”, as it was
stated in the indictment. Since the Council found the claims on preparation of the attack and considering
the difference between the targets to be irrelevant, and taking into account the defendant’s status of a
common soldier, in the description of facts of the adjudication the Council has left out statements of the
“well prepared” and “not considering the difference between civilian and military targets”, while the
charges for the previously planned attack the Council finds to be proven, as it will be explained further in
the adjudication.

164. Namely, from statements given by witnesses for both the Prosecution and the Defense, it is evident
that in April, that is April 13, 1993 the units of the SOPN “Zulfikar” have moved from their headquarters
at the Ilgman mountain, Mraziste Hotel and through Bradina they entered into the building of the elementary
school in Parsovic, where the headquarters of the 45" Mountain Brigade of the Army of Bosnia and
Herzegovina (45. brdska brigada ARBiH) were situated, and where later on they received

57 Witness “C”, main search transcript dated October 10, 2012, page 32;

an order to start moving tomorrow in morning hours from Parsovici, in the direction of the Trusine village. It is also
evident from statements given by witnesses that on that morning, around 40 members of the SOPN, and the defendant
Dzeko Edin among them, started the attack on the Trusina village, being previously divided into groups in front of the
school building in Parsovici.
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165. Witness Beciri Ramiz said in his statement that at dawn of that morning they initiated the attack on
the Trusina village and that they were divided into groups, the witness and the defendant Dzeko Edin were
in the same group. Hadanovic Rasema nicknamed Zolja, Corbo Ramiz and Logo Edin were also with them.
The witness then continues on, saying that there was a hill near the village, on the right side, and one group
was assigned to go to that hill where the Croatian Defense Council (HVO) was holding one trench. While
his group was assigned to go through the middle, and aside from those two groups, there was another group,
which was assigned to go on the left side. In his statement, the witness said that his group attacked first,
and that he himself gave a signal to initiate the attack by launching two, three grenades with a RPG launcher
on the village, that is, on one of the houses there. After that, they started to move down through a plum
orchard, from where they began a raid of the houses in the Trusina village.

166.  Also, witness Handanovic Rasema testified on circumstances of the attack on the Trusina village,
describing that she, too was a member of the Special Unit for Special Needs “Zulfikar” and that she went
into action to the Trusina village in mid-April, 1993 and that this operation was done together with the 45™
Mountain Brigade (45. brdska brigada). Further in her testimony, the witness states that there were around
40 of them lined up in front of the school building in Parsovici, and that they had received an order to
initiate a move on the Trusina village. In her testimony, the witness describes that they were divided into
several groups, that they were moving through the village, raiding houses, placing civilians and Croatian
Defense Council (HVO) soldiers who weren’t on their positions at that moment into groups, by gathering
a number of people and isolating them.

167. In addition, witness “C”, who, too was a member of the SOPN “Zulfikar®, also testified about the
same circumstance, stating that he arrived in Parsovici together with the defendant Dzeko and that they left
for the Trusina village together, led by guides. The witness stated that he moved along the right part of the
village, reaching some houses.

168. Witness “E” also testified about the circumstance of the attack on the Trusina village and stated that
he himself was involved in it, testifying that when they reached a hill, where it was agreed that the defendant
Dzeko would start the attack on the Kriz hill with one group from, one group was to move through the
middle of the hill to the village, and the third group was to move in the direction of Seonice and Sutlici,
and then to connect in the Trusina village. Further in his testimony, the witness stated that with his group,
the defendant was first to “enter” the Gaj settlement, and then the group to which the witness was assigned
followed, and this was how the operation was initiated. The witness also confirmed that the operation lasted
five to ten minutes, half an hour the most.
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169. In addition, this witness was asked during his testimony if they had discussed that morning in which
way entering the Trusina village should be handled, and the witness answered that the members of the
Special Unit for Special Needs already knew the manner in which the operation was to be done and which
way to proceed.®

170.  Further in the proceedings, witness “X” testified on circumstances of the attack on the Trusina
village, and stated in his testimony that him, too as a member of the Special Unit for Special Needs was a
part of the attack in question, and that they moved on to the Trusina village in morning hours. The witness
stated that whey were lined up and divided into two or three groups, each group having their leader.

171.  Also, witness “R” was a member of the Special Unit for Special Needs “Zulfikar” and has stated
that they have started the operation in the morning from one hill, and that there were guides guiding them
to certain areas, and at this place they were divided into groups.

172.  Just like other witnesses testifying on circumstances of the initiation of the attack on the Trusina
village, witness “U” also stated that they initiated the operation around 4, or 4:30 a.m. from Parsovici, that
is, they began walking at that time towards the Trusina village.

173. During the proceedings, the Defense tried to challenge credibility of some witnesses whose
testimonies didn’t match on the number of groups formed and on the number of groups of the unit to initiate
the attack on the Trusina village. Some witnesses testified that there were two groups®, while others
testified that there were three groups™, and there were some witnesses who did not confirm any number of
groups formed™. However, the Council finds that it is difficult to expect from witnesses to remember every
single detail or timing of the events, taking into account their exposure to circumstances, whose nature and
intensity exceeds the limit of usual stress and fear. To this conclusion, the time lapse should also be added,
as well as difference in perceptive abilities of witnesses, which definitely depend individually. In addition,
the Council does not find these inconsistencies or differences in testimonies of such scale to significantly
influence credibility of testimonies of those witnesses in whole.

174. Based on testimonies of witnesses heard, the Search Council found that several units were involved
in the aforementioned operation, apart from the Special Unit for Special Needs “Zulfikar”, the involved
being members of the 44" Mountain Brigade of the Army of Bosnia and Herzegovina (44. Brdska brigada
ARBiH), members of the unit of Tigers, members of the special unit 45" Mountain Brigade of the Army of
Bosnia and Herzegovina (45. Brdska brigada ARBiH), as well as members of the Army of Bosnia and
Herzegovina units from Gornji Vakuf. Also, from testimonies of witnesses heard’? it is concluded that the

8 Witness “E”, Main Search transcript dated October 23, 2012, page 12: Plaintiff: Were there any talks on that
morning about the manner of entering the Trusina village? Witness: As far as | could understand, they already
roughly knew from earlier who is to go where, but we talked about it a little in the house and when we went out
above Gostovici on that hill above Gostovici, where you can see Kriz, down is Trusina, to the left on the way to
Seonica, about who should go where.”

8 Witness “J4”, transcript dated January 26, 2013, page 9; Witness “M”, transcript dated January 15, 2013, page 9.
0 Witness “R”, transcript dated January 29, 2013, page 10; Witness Beciri Ramiz, transcript dated August 28, 2014;
Witness “E”, transcript dated October 23, 2012, page 13.

"1 Witness Handanovic Rasema, transcript dated September 11, 2012, page 71; Witness “X”, main search transcript
dated May 21, 2013, page 7.

2 Witness Beciri Ramiz, main search transcript dated August 28, 2012, page 9; Witness Handanovic Rasema, main
search transcript dated September 11, 2012, page 11; Protected Witness “R”- Transcript dated January 29; Protected
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members of the Special Unit for Special Needs “Zulfikar”during the operation on the Trusina village had
guides, locals living in the area, who were members of the 45" Mountain Brigade, showing direction of
movement and positions of enemy, as well as disclosing which houses belonged to Croats and which to
Muslims.

175. Based on evidence, or more precisely on testimonies by the witnesses, the Council has undoubtedly
found that the defendant Dzeko Edin, as a member of the Special Unit for Special Needs of the Army of
Bosnia and Herzegovina “Zulfikar”, has participated in the attack on the Trusina village, which happened
on April 16, 1993.

176. Analyzing testimonies by the witnesses heard in this matter, the Council has undoubtedly found that
on that day the defendant wore a camouflage uniform with a black waistcoat, and that on that day, during
the operation, i.e. attack on the Trusina village, the defendant owned and carried an M-16 riffle. Although
most of witnesses in their testimonies stated that the defendant wore a black uniform, the Council took into
account the time elapsed and difference in memory connected to the time elapsed, because the two uniforms
do not differ drastically, especially having in mind that descriptions of the defendant’s uniform as a black
uniform or as a camouflage uniform with a black waistcoat are very much similar, especially under
circumstances when there is quite a number of members in the operation, all wearing similar clothes, i.e.
uniforms with similar characteristic.

177. During hearing, the defendant himself testified that at the time in question he was wearing a
camouflage uniform with a black waistcoat. However, for the weapon he carried, the defendant stated that
he owned a Serbian sniper “Crvena Zastava” with a wooden gunstock, but without optics, i.e. that he carried
a semi-automatic rifle which had no possibility for burst fire mode. Thus, contrary to the charges connected
to the manner of killing people from the Trusina village and conclusions made after hearing testimonies
from witnesses that it was burst fire, the defense and the defendant have tried to prove that the defendant
carried a semi-automatic rifle during the operation in the Trusina village and that he couldn’t have opened
a burst fire with that rifle.

178. However, the Search Council came to the conclusion that on the day in question the defendant wore
a camouflage uniform with a black waistcoat and carried an M-16 gun, primarily based on the testimonies
made by witnesses, the witness Beciri Ramiz testifying during the main search that the defendant wore a
black uniform, but also carried an M-16 gun for a while, stating: “Well, T think that he carried it on that
day, too.””® Again, at cross-examination the Defense raised the question of the weapon the defendant was
carrying on that day, and the witness answered: “I think it was an M-16.”""

179. Also, witness “E” testified during the main search that on the day of the attack on the Trusina village
the defendant carried an M-16, and that most of the members of Zuko’s unit wore black uniforms. Then, at
cross-examination the witness confirmed that the defendant wore a black uniform with a battle waistcoat
on that day, and that he carried an M-16 for sure.

witness “J4” dated September 11, 2012, page 11; Protected witness “M” — main search transcript dated January 15,
2013, page 42; Defendant Dzeko E. - main search transcript dated December 10, 2013, page 36.

3 Witness Beciri Ramiz, main search transcript dated August 28, 2012, page 13.
4 Witness Beciri Ramiz, main search transcript dated August 28, 2012, page 36.
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180.  Witness Handanovic Rasema also testified on these circumstances,stating that all members who
have participated in the operation in question on that day wore black battle waistcoats, and that the
defendants Dzeko, Nedzad and Popara carried M-16 rifles.

181.  Witness “C” also stated in his testimony that on the day they began the operation on the Trusina
village, all members of the Special Unit for Special Needs “Zulfikar” carried automatic weapon. To the
question if they all carried automatic weapon, the witness replied: “We all did. ™

182. Based on the aforementioned matching statements by witnesses, the Council has concluded that the
defendant carried an M-16, i.e. an automatic rifle during the attack.

183.  The Council notes, stepping out of the limits of the aforementioned conclusion which says the
defendant carried an M-16 rifle that the type of weapon the defendant for situation in question owns doesn’t
represent a fact of a meaning significant enough to influence a decision, and as such doesn’t need to be
proven beyond reasonable doubt. Namely, not even the statement made by the defendant that he did not
carry any automatic weapon in the situation in question would be exculpating him, because the relevant
part is that the defendant’s action had been proven without a doubt, i.e. that he’d fired from the weapon
capable of inflicting lethal wounds to victims, no matter if the weapon was automatic or semi-automatic,
as per the defendant’s statement. Since it has been beyond any doubt even for the Defense that some of the
unit members in the situation in question, i.e. during the attack on the Trusina village did carry automatic
weapon, and considering it has been proven that a number members of the unit (four or five of them) took
part in the execution, it is obvious that at least one of them carried automatic weapon, which explains the
fact that witnesses heard burst fire sound during execution of the lined-up Croatian Defense Council (HVO)
soldiers, facts of which will be explained in details further in the adjudication.

184. At the same time, the Council is reminded about a court practice and facts establishing standard in
similar cases of war crimes, according to which it is possible that several people act together and are
responsible as immediate perpetrators for Killing a number of victims, if it is possible to conclude, based on
evidence available, that each of the perpetrators was physically involved in material elements of the criminal
act of murder, together with other perpetrators, and considering circumstances of the act of murder and
position of victims, as well as that it is not necessary to show whose bullet killed each victim. Councils
have found those perpetrators guilty for deaths of all victims, regardless if the defendant himself had fired
the lethal bullet.”™

5 Witness “C”, main search transcript dated October 10, 2012, page 10.

76 Second instance court adjudication in the Limaj et al. case, paragraphs 47-50. See also First instance court
adjudication in the Limaj et al. case, paragraphs 664, 670, 741. Second instance court adjudication in the Lukic et al.
case, paragraph 162, number IT-98-32/1-A, dated December 4, 2012.
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iii. Facts about the wounding of two members of the Zulfikar Special Unit

185.  Based on testimonies of witnesses, Search Council has established that, prior to murdering six
Croatian Defense Council (HVO) soldiers in the Gaj settlement, there was an incident of wounding two
members of the Special Unit for Special Needs of the Army of Bosnia and Herzegovina “Zulfikar”, those
two being the protected witness “U” and Semsovic Samir (Samko), who died later on from the wounds
inflicted. These circumstances were testified on by many witnesses of the persecution, those being the
protected witness “U”, witness Beciri Ramiz, Handanovic Hasema, protected witness “C”, “E”, “X”, “J4”,
“M”, witness Karovic Atif and Sahinovic Salko. Also, the same circumstances were testified on by
witnesses of the defense Poturovic Redzo and witness Hakalovic Mustafa.

186.  Protected witness “U” testified that the wounding happened near one of the shops, after which
incident Beciri Ramiz ran to help them, by taking them out of “under the fire” and in front of one house,
where they were given first aid. The aforementioned witness also stated that the defendant Dzeko came
driving a white car to take them towards the village to receive medical assistance. While driving, the car
“slipped off the road” and they had to be “dragged” out of the car. In a small building in the Gostovic village
they received first aid, and after that he and Samko were transferred to the hospital of the town of Suhodol.
He remembers that during their transfer to the hospital they were carried on stretches for a while, and then
they were taken to the Suhodol hospital, Suhodol Samko by one car, and him by another car.

187.  To the additional question, in which instances he saw the defendant, starting from the moment of
his wounding, the witness clearly stated that he saw the defendant when he came to take them by car and
when the car “slipped off the road”.

188.  Witness Beciri Ramiz stated that after Samko and witness “U” got wounded, they were “dragged
out” to a protected spot. The witness further described that he took the witness “U” up to a hill and carried
him about 10 minutes, and then he received first aid by a man who was carrying first aid kit. Then they
reached a car, in which Samko was placed, too. The witness does not remember seeing the defendant at that
moment, but he thinks the defendant was there at the moment of wounding at the crossroads. The witness
clearly stated that at the beginning of the operation he was with the defendant.

189.  Witness Handanovic Rasema stated at the hearing that on the day of the operation in the Trusina
village Samko and the protected witness “U” were wounded, and that she was involved in “dragging” the
wounded out, after which they received first aid, while the defendant Dzeko went to get the car and came
back in a car of dark red color, dark red cherry, it was a Lada or a Skoda. They placed the wounded in this
car in order to get them to the ambulance, and they were taken by the defendant Dzeko and the witness “C”,
the driver being the defendant Dzeko. After the incident of wounding, they began to withdraw by the same
route they came in to the village. When they came to the Gaj settlement, then found their fellow soldier
called Struja, who was guarding women and children “under one upper wall”, and by the house six or seven
men were lined up. Connected to the wounding of two members of the SOPN, the witness stated that the
defendant told her after the operation in Parsovici that he hit a plum tree while transporting the wounded
and that wounded were taken to the ambulance.

190. Witness “C” also testified on the wounding of the two members of the SOP ARBiH “Zulfikar” and
their transportation after the wounding, stating that after the incident a white car came, the defendant Dzeko
driving it, and the witness approached the car at that moment to place Samir, i.e. Samko in, and that he, too
entered the car, and that the protected witness “U”” was placed in the front. The witness clearly confirmed
that the defendant Dzeko was driving the car. Then the witness said that they approached the improvised
ambulance, where two wounded soldiers received first aid by Karovic Atif. To the additional question if
the witness saw the defendant at the moment of first aid given by Karovic Atif, the witness stated: “Now I
can’t, I don’t know how to, he should’ve been there as we came together, I didn’t pay much attention
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because I was helping them and so”. As the questioning went on, the witness was asked again about the
same circumstance and he stated: “I think he is there, but honestly I didn’t pay much attention, | say now
he is there and I don’t know how to...””" Then the witness “C” stated that after the first aid was given, he
joined other soldiers to take part in further transportation of the wounded, by carrying them a part of the
way on stretches, until they reached one village. When they reached that village, one of the locals offered
his vehicle for their further transportation, and according to his statement, the vehicles was driven by the
defendant Dzeko, while he himself returned to Parsovici.

191. Witness “E” also testified on the circumstances of the wounding incident of two fellow soldiers on
that day, stating that one moment they were heading to crossroads, towards a road leading to the Gaj
settlement and Gostovici, when the shooting began and Samir was wounded. Then he began shooting
towards the woods, from where they estimated that fire came, and then the defendant Dzeko, Nedzad
Hodzic and Popara ran to them, took Samko to the crossroads, and the defendant Dzeko appeared in a car,
then he saw they put Samir on the hood and pulled two-three meters backwards, and from that moment on
the witness saw nothing more of what was happening to them, as he continued to shoot to the woods and
to withdraw towards Buturovic Polje and Gaj settlement.

192. Witness “X” also testified on the circumstances of the wounding incident of two members of their
unit, stating that he didn’t see the moment of wounding, but he saw when Samko was carried away on
stretches, and he remembers a car appearing, Samko being placed in the car and taken away in the direction
of their unit’s withdrawal.

193. Witness “J4” stated that after Samko and protected witness “U” got wounded, they were taken away
from the endangered place and he heard that the defendant Dzeko came with a car, a Skoda, taking them
away, and that on the way he “slipped off the road hitting a plum tree”.

194.  In the end, witness “M” also testified on the circumstances of the wounding incident, confirming
that he saw Samko and the protected witness “U” got hit, and then other soldiers came out of a garage and
fired towards holiday homes on a hill. The witness stated that Nedzad ran to Samko and someone else ran
to the protected witness “U”, removing them both from places they got hit and taking them in front of a
house to get help. Later he had heard that the defendant Dzeko came for the wounded by car.

195. Witnesses Karovic Atif and Sahinovic Salko testified on the circumstance of giving first aid for the
two wounded members of the SOPN ARBiH “Zulfikar”. Witness Sahinovic Salko stated that he had known
that there was an abandoned house belonging to llic family in Gostovici, and that an ambulance was placed
in there, and that the first aid was given by a veterinarian, Karovic Atif, and that he is familiar with the fact
that on the date of the incident, on the 16", this ambulance was existing, and that he had heard that one of
the wounded Boshians was brought there, who was taken to Parsovici and then to Suhodol later on. In his
testimony, witness Karovic Atif , a veterinarian who was giving first aid in an improvised ambulance in
Gostovici, stated that he saw a white vehicle driving across the field and that it “slid off” the road in front
of the house, it was a Skoda and there were two wounded people and two soldiers in it. One of the members
who drove the car the witness knew, and he stated that he knew him by his nickname.” After putting
bandages on the wounds, soldiers came to take these people further.

" Witness “C*, main search transcript dated October 10, 2012, pages 17 and 18.
78 The Council has concluded that it was the protected witness “C”.
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196. Witness for the defense Poturovic Redzo stated that someone drove in with a white Skoda in which
they put the wounded, he himself sat on the hood, that there were two wounded members and two not
wounded in the car, and that they drove to the Gostovic village. The witness said that he was the only one
who knew the way to Gostovici, and that when they needed to return in front of Ilic’s house, the car slid off
the road and stopped at one plum tree. More soldiers came to aid in taking the wounded out, then they were
checked by a veterinarian. The witness stated that putting bandages lasted about fifteen minutes, and that
Zuko’s soldiers who brought the wounded were there, then they made stretches and continued to carry the
wounded towards Buturovic Polje.

197. Witness for the defense Hakalovic Mustafa described that at the position “Kriz” at one moment he
spotted a white car coming from the direction of Kresa, after which he ran towards Ilic’s house, i.e. towards
the ambulance. At that moment he saw the car “sliding off”” the road and stopping after hitting a plum tree.
The witness continues saying that he ran to offer help in taking the wounded out. Then he saw Redzo
Poturovic sitting on the hood of the car and he also helped. The witness then states that there were two
wounded, Samko and another one, and the reason he knows this is because he heard others mention those
names, they also mentioned the name Dzeko. The witness confirmed that Dzeko, too came along with the
wounded, that doctor Atif Karovic gave first aid to the wounded, and then they took them to houses of
Padalovici and got them into a car, and then the defendant Dzeko and another person drove the wounded
to Parsovici.

198. Based on witnesses’ testimonies and their analysis, the Council has concluded, and in that sense
accepted statements of the defendant as well, that after wounding of two members of the SOPN ARBIiH
“Zulfikar the defendant took the wounded by car to Gostovici, to an improvised ambulance for first aid.
However, the Council did not accept the defense and defendant’s statement claiming that after first aid was
given, the defendant continued to be involved non-stop in transportation of wounded, carrying them and
driving them to hospital, i.e. the Council did not accept the statement that from the moment of wounding
of soldiers until their arrival to hospital the defendant was with them all the time, which will be explained
in details further in the adjudication.
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199. In establishing a connection between witnesses’ testimonies, the Council confirmed separate time
frames for each event, finding that the attack to the Trusina village happened during morning hours, at
dawn, as per testimonies by witnesses for prosecution who have participated in the attack, and that from
the moment of the attack on the village to the moment of wounding of two soldiers members of the SOPN
ARBiH “Zulfikar” half an hour to forty minutes have passed. Witness Beciri Ramiz stated that half an hour
to forty minutes have passed from the moment of the attack on the village to the moment of wounding of
Samko and witness “U”. This was confirmed also by the protected witness “J4”, who stated that about up
to an hour had passed from the moment they entered the village to to the moment of wounding of Samko
and witness “U”. Witness Karovic Atif also testified about this circumstance, stating that he had heard
through a Motorola that the action was advancing as planned, until he received a call for two wounded, and
that call he received an hour — hour and a half later. In addition to the aforementioned witnesses, the witness
for defense Hakalovic Mustafa in his testimony stated that an hour or more had passed from the moment
the operation started to the moment he spotted the vehicle in which wounded soldiers were transported.

200. In relation to the wounding circumstance, the Council has overviewed witnesses’ testimonies with
time frames, and has evaluated witnesses’ testimonies on this circumstance within the context of a fact that
a longer period of time has passed from then until now, and that the perception of each person on time flow
usually differs and depends especially on what has been happening during that period of time for which
they should testify on how long it lasted. In this case, witnesses were supposed to testify on their memory
of how much time had passed in an extremely stressful situation within a combat context, their attention
being drawn to the two wounded members, removing the danger, i.e. neutralizing the position of the enemy
from where the fire was opened, then taking the wounded members out, taking care of them and moving
further into action, all of which made the Council aware they should take all statements on time frame with
great caution and as relative or approximately accurate. This way the Council accepts and appreciates
witnesses’ testimonies that from the moment of wounding to bringing the wounded to the ambulance in
Gostovic village about fifteen minutes had passed, just as the witness “C” stated that from the moment of
getting the wounded member Samko into the car to driving the wounded to the ambulance ten to fifteen
minutes had passed. In the same manner, the Council appreciates the statement that from the moment of
wounding of two members of the SOPN to the moment of execution of prisoners in Gaj around twenty
minutes had passed, just as the witness “E” stated that from the moment Samko got wounded until his
arrival to Gaj, where he witnessed the execution, around twenty minutes had passed. Protected witness “X”
testified on this circumstance that from the moment Samko got wounded to the moment he saw an execution
firing squad not more than half an hour had passed. Witness “J4” also testified that the time passed was
fifteen to twenty minutes. Also, the protected witness “M” stated that from the moment of wounding to the
moment of execution about half an hour had passed.

201. Inrelation to the execution of Croatian Defense Council (HVO) soldiers, witnesses testify it lasted
about fifteen to twenty minutes, and that it happened around noon on that day. In her testimony, witness
Cecilija Simunovic™ stated that the execution happened “around noon”. This was also confirmed by the
protected witness “R”°, who testified that the execution “might have happened at noon”. The protected
witness “E” testified that they stopped in Gaj maybe for about fifteen to twenty minutes.

8 Witness Simonovic Cecilija, main search transcript dated November 20, 2012, page 40.
8 Protected witness “R”, main search transcript dated January 29, 2013. page 20.
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202. Testifying on the circumstances of distance of certain locations in the Trusina village, witness “M”
testified that the distance between the place of wounding at the crossroads to the ambulance was about 950
meters.®! Witness “C”, who was wounded himself in that incident, testified that the distance between the
place they first got help to the place where the car slid off the road was about one kilometer.®2

203.  Defense witness Poturovic Redzo testified that the distance between Gaj and the ambulance in
Gotovici was “about half an hour walk”. Witness Dragan Drljo testified that from the house belonging to
llic family, which was in Gostovici (ambulance) one can reach his house in Gaj in about ten minutes, but
that there’s another way which takes fifteen minutes. Witnesses plaintiffs, who were present in Gaj also
testified on the circumstances of distance and the time needed to cover a certain distance, so Anica Blazevic
stated that the house of Ilic family was twenty or fifteen minutes away from Gaj. She also added that her
family house was near the house where the prisoners were executed.

iv. Killings in the settlement of Gaj

204. Regarding the incrimination from the count 1 of the indictment, the Council has undoubtedly found
proof for the charges from the indictment stating that six men were killed on April 16, 1993 in the Gaj
settlement, Trusina village, based on testimonies of witnesses and fellow soldiers of the defendant, witness
Handanovic Rasema and protected witnesses “R”, “E” and “J4”, as well as protected witness “X”, and
witnesses Sahinovic Salka, Blazevic Anica, Delinac Mara, Drljo Dragan, Drljo Milka, Simunovic Cecilija,
Drljo Mara and Drljo Nikola. The aforementioned witnesses have all testified that the execution of 6 men
happened the way it was described in the count 1 of the indictment and that this event happened after two
members of the SOPN ARBIiH “Zulfikar” were wounded.

205.  Witness Handanovic Rasema, who also took part in execution of those men, testified that she took
part in the operation in the Trusina village together with the defendant Dzeko Edin, and that the execution
happened in the Gaj settlement, where, upon arriving, she found her fellow soldier nicknamed Struja to
have gathered women and children from those houses and placed them under one upper wall. She testified
that above, near a house she saw six or seven men lined up and that those men were imprisoned Croats, and
that those prisoners were standing in front of a house or a barn. Then she testified that at one moment
Nedzad came out of the house and called Nihad Bojadzic, asking him what to do with the prisoners, and
Nihad told him to kill them all. The witness testifies hearing the aforementioned conversation herself, as it
was through a Motorola. The witness further testifies that Nedzad then called “the execution fire squad”
and all of the fellow soldiers who were there lined up, them being herself, Menta, Orhan, Nedzad, Dzeko,
Popara, and then at one moment one of the youngsters lined up started to run away and they all started
shooting. The witness testifies at the end that all men who were lined up were killed.

8 Protected witness “M”, main search transcript dated January 15, 2013. pages 48 & 49.
82 Protected witness “U”, main search transcript dated February 19, 2013. page 16.
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206. Describing the act of execution, the witness testified that the defendant Dzeko was standing to her
right at the moment the shooting started towards the lined-up men, and to her right there were also Nedzad,
Popara and Orhan. The witness testified that they were all standing near each other and that the distance
was small. The act of execution happened, as the witness testified, in a very short time.

207. The incident in question was also confirmed by the protected witness “E”, who was also a member
of the SOPN ARBIH “Zulfikar”, and who took part in the attack operation on the Trusina village on April
16, 1993, testifying that after the incident of wounding of two members of the SOPN ARBiH “Zulfikar”,
he and one other member went to the Gaj settlement and saw there prisoners lined up a wall, their hands
turned towards the wall. The witness testified that he took cover behind one house or a barn and that he was
looking directly at the house, seeing prisoners lined up the wall, some of them in uniforms, some civilians.
The witness testified that he was standing behind their back, and that he saw members of his unit, and he
states: “When I arrived there, Emir Popara approached prisoners to the left. Nedzad Hodzic was in the
middle. From his or my right side, half a meter or one meter away there was this Edin Dzeko. About half a
meter behind him Zolja was standing. Above there were two or three other soldiers as far as | remember,
and I was most surprised by this Hakalovic in the corner.” Then the witness testified that, while he was
looking at the prisoners, he noticed a man in uniform, he believed him to be a young man, had longer hair
and kept looking around left to right, and that in those moments Nedzad was talking to someone through a
Motorola, and then suddenly he called for “the execution fire squad”. Then he saw this younger man, who
kept looking around left to right, jumping out of the line-up and moving towards Popara to the left. At that
moment he saw Popara firing shots at him, i.e. that he fired shots first, and the rest of them followed in
firing shots, stating that “... and Nedzad and Dzeko and Zolja” were shooting. The witness testified that he
saw all of them shooting towards prisoners lined up the wall and that the shooting lasted for a few seconds.
The witness added that after the shooting Nedzad and Zolja approached prisoners to “check them out”.
After that, they all started withdrawing towards Gostovic.

208.  Protected witness “J4”, who was also a member of the SOPN ARBiH “Zulfikar”, testified on the
circumstances of the incident in question, stating that after the two members of his unit got wounded, he
went to the Gaj settlement, where he found a few soldiers of his unit.