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1304 DECREES AND JUDGMENTS 

UNITED STATES OF AMER1CA v. AMERICAN 
AMUSEMENT TICKET MANUFACTURERS 

ASSOCIATION ET AL DEFENDANTS. 

IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA 
HOLDING AN EQUITY COURT 
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U. S. v. AMER'N AMUSEMENT TICKET MFTRS. 1305 

In Equity No. 46422. 

UNITED STATES OF AMERICA, PETITIONER, 

vs. 

AMERICAN AMUSEMEN/T TICKET, MANUFACTURERS AS­

SOCIATION, ET AL, DEFENDANTS. 

FINAL DECREE. 

The United States of America having filed its petition 

in the above-entitled cause on the 30th day of December, 

1926, against the following defendants: · 

1. American Amusement Ticket Manufacturers As-

sociation. 
2. Globe Ticket Company. 
3. The Ansell Ticket Company. 
4. The Arcus Ticket Company. 
5. Automatic Ticket Register Corporation of New 

York. 
6. Columbia Printing Company. 
7. Elliott Ticket Company, Inc. 
8. Hancock Bros., Inc. 
9. Inte:i,-national Ticket Company. 

10. Rees Ticket Company. 
11. The Simplex Ticket Company, Inc. 

12. Trimount Press. 
13. Weldon, Williams & Lick. 
14. World Ticket & Supply Company, Inc. 

15. P. C. Snow. 
16. George Clendenning. 
17. James S. Arcus. 
18. Edgar S. Bowman. 
19. John W. Bornhoeft.

t

20. Clifford Elliott. 
21. J. F. Hancock. 
22. Charles Manshel. 
23. · Samuel Rees. 
24. E. L. Gosnell. 
25. W. L. P eabody. 
26. John M. Cummings. 
27. C. A. Lick, Senior. 
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1306 DECREES AND JUDGMENTS 

28. J. C. Enslen. 
All of said defendants named herein appeared by 

counsel, namely, Charles Conradis. 
Comes now the United States of America, by Peyton 

Gordon, its attorney for the District of Columbia, William 
J. Donovan, Assistant to the Attorney General, and Rus­
sell Hardy, Special Assistant to the Attorney General, 
and come also the defendants by counsel as aforesaid, and 
the petitioner moved the court for an injunction against 
the defendants as prayed. Thereupon all of the defend­
ants herein, through counsel, consented to the following 
decree: 

ORDERED, ADJUDGED AND DECREED: 

That the court has jurisdiction of the subject matter 
of the petition, and that the petition states facts con­
stituting a cause of action. 

That the combination and conspiracy in restraint of 
interstate trade and commerce, and the acts and agree­
ments amongst the defendants in restraint of interstate 
trade and commerce in amusement tickets as described 
in the petition herein, are violative of the Act of Congress 
of July 2, 1890, entitled "An act to protect trade and 
commerce against unlawful restraints and monopC:>U_es." 

That the defendants, their officers, agents · or em­
ployees, are perpetually enjoined and prohibited-

1. From assigning or allotting any buyer of amuse­
ment tickets as the exclusive customer of any of the de­
fendants, whether by agreement. or understanding 
amongst the defendants, or by regarding or designating 
any buyer who has been or is trading with any of. the de­
fendants as the exclusive customer of that defendant, or 
otherwise. 

2. From agreeing that no defendant shall sell amuse­
ment tickets to any buyer at prices less than those at 
which such buyer shall have purchased amusement 
tickets from any defendant. · 

3. From exchanging, directly or indirectly, or through 
the instrumentality of a trade association or other com­
mon agent,-
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U.S. v. A,MER'N AMUSEMENT TICKET MFTRS. -1307 

(a) information as to prices and terms and condi­
tions for the sale of amusement tickets, for the purpose 
of effectuating or enabling the defendants . to observe 
agreements upon prices or assignments and allotments of 
customers, or for the purpose of restraining the inde­
pendence or freedom of any defendant with regard to 
prices, terms and conditions of sale to be quoted for 
amusement tickets. 

(b) information as to discounts, deviations or en­
hancements from and upon prices theretofore quoted or 
published by any of the defendants, which discounts, 
deviations or enhancemep.ts shall have been quoted or 
charged to particular b~yers, for the purpose of effec­
tuating or enabling the defendants to observe agreements 
upon prices or assignments and allotments of customers, 
or for the purpose of restraining the independence or 
freedom .of any defendant with regard to prices, terms, 
and conditions ofsale to. be quoted for amusement tickets. . 

(c) information relative to the reasons for such dis­
counts, deviations or enhancements, or relative to the 
reasons for the failure to make sales to persons to whom 
prices, terms and conditions of sale shall have been 
quoted; Provided that nothing contained in this decree 
shall be construed to prohibit an exchange of information 
regarding facts of past transactions. 

4. From arbitrating or composing disputes or contro­
versies amongst any of the defendants relative to prices, 
terms and conditions of sale for amusement tickets quoted 
or charged by any defendant. 

5. That jurisdiction of this cause is hereby retained 
for the following purposes : (a) Enforcing this decree. 
(b) Enabling any of the parties to apply to the court 
for a modification or enlargement of its provisions dn 

the ground that they have become inadequate, inappropri­
ate or unnecessary. 

By the court: 
A. A. ROEHLING (signed) 

Justice. 
December 30, 1926. 
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1308 DECREES AND JUDGMENTS 

IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA 
HOLDING AN EQUITY COURT 

UNITED STATES OF AMERICA, PETITIONER, 

vs. 

AMERICAN AMUSEMENT TICKET MANUFACTURERS AS­
SOCIATION, ET AL, DEFENDANTS. 

In Equity No. 46422. 
1 

ORDER FOR MODIFICATION OF FINAL DECREE. 

Upon co;nsideration of the petition filed in this cause on 
the 10th day of May, A. D.1935 by the defendants·herein, 
for modification of the Final Decree made and entered 
herein on the 30th day of December, A. D. 1926, and the 
said defendants appearing by Charles Conradis and Al­
bert E. Conradis, and consenting to the entry of this or­
der; and the United States appearing by Leslie C. Gar­
nett, United States Attorney, and consenting to the entry 
of this order; it is by the Court this 10th day of May, 
A. D.1935, 

ADJUDGED, ORDERED and DECREED, that the Final De­
cree made and entered herein on the 30th day of Decem­
ber, A. D. 1926, be and it is hereby modified so as to in­
corporate therein the following additional provisions: 

"Nothing in this decree shaU be deemed or construed 
to prevent any defendant, or the officer·s, agents, ser-­
vants, employees or persons a;cting. under, through, by 
or in behalf of any defendaii.'t, or -daiming so to act, 
from doing any of the acts authorized, permitted or 
required by the Code of . Fair Competition for the 
Graphic Arts Industries, approved by the President 
of the United States on February 17, 1934, pursuant 
to the Act of Congress of June 16, 1933, known as the 
National Industrial Recovery Act, and by any modi­
fications, amendments or supplements of said Code, 
which have been or may be duly approved, or by any 
other Code or agreement, or any amendments, modi­
fications, or supplements thereof, applicable to the 
defendants or any of them, which have been or may 
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be duly approved, under said National Industrial Re­
covery Act, during, such time as and to the extent 
to which the same shall remain in effect. 
"The United States may at any time apply to the 
Court for further relief herein, on the ground that 
operations under, or purporting to be under, said 
Code of Fair Competition for the Graphic Arts In­
dustries or modifications, amendments, or supplements 
thereof, or such other code or agreement, or amend­
ments, or supplements thereof, applicable to the de­
fendants, or any of them, which have been or may be 
approved and applicable to the defendants, are promot­
ing monopolies, or are eliminating, oppressing or dis­
criminating against small enterprises, or are promot­
ing monopolistic practices, or are not in accordance 
with the National Industrial Recovery Act. 
"The right of the defendants or any of them is hereby 
reserved to make such motions herein for modification 
of this decree or otherwise as they may be advised." 

By the Court : 
( s) F. DICKINSON LETTS, 

Justice. 
May 10, 1935. 
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Civil No.: 49417 

Year Judgment Entered: 1931 
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UNITED STATES OF AMERICA, PETITIONER 

vs. 

ATLANTIC CLEANERS AND DYERS, INC., ET AL., 

DEFENDANTS. 

DECREE. 

This cause came 011 to be_heard at this ter;rn 011 plain:­
tifl''s motion _to strike the 'amended answers of defend­
ants, Atlantic Cleaners and Dyers, Inc:, Globe Dry 
Cleaners and Dyers, Arcade-Sunshine. Co., Vogue Dry 
Cleaning Company, Samuel Rubenstein, Charles Ruben­
stein; John F. Mccarron, Samuel Grozbean, Harry-Viner 
and Samuel Goldenberg, and the Court being· of opinion 
that the amended answers of said defendants are insuffi­
cii:)nt in law.: to constitute a defense to the cause of action 
alleged in..tl1e petition, it is, by the Court,· this 5th day of 

. November, 1931, 

Ordere_d, adjudged, and decreed tpat the amended an­
swers of defendants, Atlantic Cleaners and Dyers, Inc., 
Globe Dry Cleaners and Dyers, _Arcade-Sunshine Co., 
Vogue Dry Cleaning· Company, Samuel Rubenstein, 
Charles Rubenstein, John F. McCar,ron, Samuel Groz­
bean, Harry Viner and Samuel Goldenberg, be and the 
·same are hereby stricken from the file_s. 

And said defendants, by their attorneys, appearing in 
open Court and electing to stand ·upop. their said amended 
answers to the peti_tion, it is, by the Court, upon con-· 
sideration thereof, this 5th· day of November, 1931, 
further 

Ordered, adjiidged and decreed, as follows: 

· 1. That this Court has jurisdiction of the subject mat­
ter and of all the parties hereto; that the petition herein 
states a good cause of action against- the defendants here­
in under ,the Act of Congr·ess approved July 2, 1890, en­
titled "An Act To protect trade and commerc!3 against 
unlawful restraints and mononolies." and under the com-

-mon law. 

2. That the petition herein be and the same is hereby 
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dismissed as to the defendants, Majestic Cleaning and 
Dye Works, Inc., Isidore Janet, The Mutual Cleaning 
Company and Joseph A. Geier. 

3. That the defendants, Atlantic Cleaners and Dyers, 
Inc~, Globe Dry Cleaners and Dyers, Arcade-Sunshine 
Co., Vogue Dry Cleaning Company, Samuel Rubenstein, 
Charles ·Rubenstein, John F. Mccarron, Samuel Groz­
bean, Harry Viner and Samuel Goldenberg, have been 
and are engaged in a combination and cons.piracy in re­
straint of trade and commerce in the District of Columbia 
in cleaning, dyeing and/~r otherwise renovating clothes, 
as described in the petition, in violation of the Act of 
Congress approved July 2, 1890, entitled "An Act To 
protect trade and commerce against unlawful restraints 
and monopolies," and of the common law.. 

4. That the defendants, Atlantic Cleaners ,;ind Dyers, 
Inc., Globe Dry Cleaners and Dyers, Arcade-Sunshine Co., 
Vogue Dry Cleaning Company, Samuel Rubenstein, 
Charles Rubenstein, John F. McCarron, Samuel Groz­
bean, Harry Viner and Samuel Goldenberg, their officers, 
agents, servants, employees, and attorneys, and all those 
in active concert or participation with them, be and they 
are hereby perpetually enjoined and restrained from-

(a) Further carrying out the combination and con­
spiracy in restraint of trade and commerce in the Dis­
trict of Columbia in cleaning, dyeing•; and/or otherwise 
renovating clothes, herein mentioned; 

(b) Agreeing upon or making effective any assign­
ment or allotment· of the business· of retail dyers and 
cleaners of clothing; 

( c) Agreeing upon prices, terms and conditions to be 
charged and received by them for cleaning, dyeing and 
renovating clothes; 

(d) Doing any acts to effectuate o.r enable them to 
observe any agreement for an assignment or allotment of 
the business of retail dyers and cleaners of clothing, or 
any agreement upon prices, terms and conditions to be 
charged and received by them for cleaning, dyeing and 
renovating clothes. 
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1414 DECREES AND JUDGMENTS 

5. That jurisdiction of this cause be retained by this 
Court for the purpose of enforcing this decree. 

6. That plaintiff recover from said defendants its 
costs, to be taxed by the Clerk, and that it have execu­
tion therefor. 

ALFRED A. WHEAT, 
Chief Just~ce. 

Filed Nov. 5, 1931. 
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U.S. v. PLUMBING AND HEATING INDUSTRIES ADMINISTRATIVE ASSOCIATION, 
INC., ET AL. 

Civil No.: 5226 

Year Judgment Entered: 1939 
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UNITED STATES OF AMERICA v. PLUMBING AND 
HEATil'\G INDUSTRIES, ADMINISTRATIVE ASS'N, 

ET AL., DEFENDANTS. 
IN THE DISTRICT COUltT OF THE UNITED STATES FOR 

THE DISTR[CT OF COLU:\TBfA. 

Civil Action No. 52~6. 

UNITED STATES OF AMERICA, COMPLAINANT 

vs. 
\ 

PLUMBING AND HEATING INDUSTRIES ADMINISTRATIVE 

ASSOCIATION, !NC., JOSEPH G. HILDEBRAND, JOHN M. 
BOTTS, J. H. MCCAR'l'HY, ELMON J. EWING, JOSEPH A. 
HIGH, THEO. R. NEWMAN, MARK MORAN, W. HOWARD 

GOTTLIEB, MAURICE R. Cournn:r, FRANK J. LUCAS, ED­

GAR 0. OLSON, DEFENDANTS. 

JUDGMENT, 

This cause came on to be heard on this 22nd day of; 
December 1939 the complainant being represented by 
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David A. Phie, United States Attorney for the District 
of Columbia, and Gordon Dean, Special Assistant to the 
Attorney General, and the defendants being represented 
by their counsel, said defendants having appeared volun­
tarily a,nd generally and having waived service of process. 

It appears to the Court that the defendants have con­
sented in writing to the making and entering of this 
judgment; 

It further appears to the Court that this judgment will 
provide suitable relief concerning the matters alleged in 
the complaint, and that by reason of the aforesaid con­
sent of the parties it is unnecessary to proceed with the 
trial of the cause, or to take testimony therein, or that any 
adjudication be made of the facts. 

Now, therefore, upon motion of complainant without 
taking any testimony or evidence, and without makinp,­
any adjudication of the facts, and in accordance with 
said consent, it is hereby 

ORDERED, ADJUDGED, AND DECREED : 

1. That the Court has jurisdiction of the subject matter 
set forth in the complaint and of all the parties hereto 
with full power and authority to enter this judgment 
and that the complaint alleges a combination in restraint 
of trade and commerce in the District of Columbia in 
the restriction and elimination of competitive bidding 
among plumbing and heating contractors in violation of 
the Act of Congress approved July 2, 1890, entitled "An 
Act to protect trade and commerce against unlawful re­
straints and monopolies," commonly known as the Sher­
man Antitrust Act, ,and states a cause of action under 
said Act. 

2. That defendant corporation, Plumbing and Heat­
ing Industries Administrative Association, Inc., be dis­
solved by action of the defendant officers and members 
of said corporation. 

3. That the defendants and each of them and each and 
,all of their respective officers, directors, agents, servants, 
and employees, and all persons acting or claiming to act 
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on behalf of the defendants or any of them· be and they 
are hereby perpetually enjoined and restrained from en-

.gaging in, carrying- out, maintaining, or extending, di­
rectly or inc1irectly, any ·combination to restrain trade 
or commerce in the District of Columbia in the restric­
tion and elimination of competitive bidding among 
plumbing and heating contractors such as is alleged in 
the complaint, ancl from entering into or carrying out, 
directly or indirectly, by any means whatsoever, any 
combination of like character or effect, and more particu­
lar!y (but the enumeration following shall not detract 
from foe inclusiveness of the foregoing) from doing, 
performing, agreeing upon, entering upon, or carrying 
out any of the following nets or things: 

(a) Operating any organization or engaging in any 
p1a!1 or procedure whereby the elimination or restriction 
of low bids on any project is accomplished; 

(b) Interfering or agreeing to interfere in any way 
with free and open competitive bidding on any and all 
c.:onstruetion projects in the District of Columbia.· 

4. That for the purpose of securing compliance with 
the jucl.e:ment authorized representatives of the Depart­
ment of Justice shall, upon the request of the Attorney 
Genera~ or .an Assistant Attorney General, be permitted 
access, within the office hours of the defendants, to all 
books, ledgers, accounts, correspondence, memoranda, 
and other records and documents in the possession or 
control of defendants, relating to any of the matters con­
tained in this judgment; that any authorized representa­
tive of the Department of Justice shall, subject to the 
reasonable convenience of the defendants, be permitted 
to interview officers or employees of defendants, with­
out iEterference, restraint, or limitation by defendants; 
that defendants, upon the written request of the Attorney 
General, shall submit such reports with respect to any 
of the matters contained in this judgment as may from 
time to time he necessary for the proper enforcement of. 
this judgment. 
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5. That jurisdiction of this cause ·and of the parties 
hereto is retained for the purpose of giving full effect 
to this judgment and for the enforcement of strict com­
pliance therewith, and for the further purpose o~ making 
such other and further orders and judgments ·or taking 
such other action as may from time to time be necessary. 

6. And that complainant re·cover its costs. 

(S.) JAMES M. PROCTOR, 
Judge. 

Dated at Washington, D. C., this 22nd day of December 
1939. 
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U.S. v. UNION PAINTERS ADMINISTRATIVE ASSOCIATION, INC., ET AL. 
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UNITED STATES OF AMERICA v. UNION PAINTERS 
ADMINISTRATIVE ASS'N INC., ET AL., 

DEFENDANTS. 
IN THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT Qli' COLUMBIA. 

Civil Action No. 5225. 

UNITED ST.ATES OF AMERICA, COMPLAINANT 

vs 
. UNION PAINTERS ADMINISTRATIVE ASSOCIATION, INC., 

W. H. SHEEHAN, THOMAS H. REID, F. Y. DENSON, En­
' WARD W. MINTE Co., INC., EDWARD W. MINTE, F ..J. 

RICE, A. WILLIAM DUNBAR, DEFENDANTS. 

JUDGMENT. 

This cause came on to be heard on this 2nd day of 
December 1939 the complainant being represented by 
David A. Pine, United States Attorney for the District 
of Columbia, and by Gordon Dean, Special Assistant to 

· the Attorney General, and the defendants being repre­
sented by their counsel, said defendants having a-ppeared 
· voluntarily and generally ancl having waived service of 
process. 
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.It appea1;s\ to the Court .that .the defendants have CO~­

senbed . in writing .to the -. making and entering of thi.':l · 
judgment; 

It ·further appears ·to the .Court ·that this judgment 
will pr-0vide suitable relief concerning the matters a1legea 
in the complaint and that by reason of the aforesaid con­
sent of the parties it is unnecessary to proceed with the 
trial of the cause or to take testimony the'rein or that any 
acljuclication be made of the facts. 

N o,,.,, t herefore, upon motion of complainant, without 
taking- any testimony or evidence, and without making 
any a djudication of the facts, and in accordance with 
said consent, it is hereby 

ORDERED, ADJUDGED, AND DECREED: 

1. That the Court has jurisdiction of the subject mat­
ter set forth in 1the complaint and of all the parties here­
to with foll power •a.nd authority to enter this juclg:ment 
and that the complaint alleges a combinatio'n in restraint 
of trade and commerce iJ1 the District of Columbia in 
the elimination o:[ competitive bidding among painting­
contractors in viola<tion of the Act of Congress approved 
July 2, 1890, entitled "A11.Ac.t to protect trade and com­
merce against unlawful .restrai11t.':\ and monopolies," com­
monly known as the Shennan Antitrust Act, and states 
a .cause of action under said Act. 

2. That charter of the defendant corporation, Union 
Painters Administrative Ammciation, Inc., is herel;y--"ior-
feited. . 

3. That the defendants and each of them ancl each and 
all of their respective officer s, ·director s, agents, servants, 
and employees, ancl all persons acting or claiming to act 
on behalf of the defendants or any of them be and they 
are }1ereby perpetu ally enjoinecl and restrained from en­
gag ing- 'in, ca1-rying- out, rnafa1tai ning, or extending;, di­
r edly or indirectly, any combination to restrain trade or 
commerce in the District of Columbia in t he elimination 
oJ competitive biclding among- painting__co1t1;r.aci.Qrt1 such 
as is alleged in the complaint and f1·om entering into or. 
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··. carrying out, directly or indirectly, by any. means what­
soever, any combination of li1rn character or effect and 
more particularly (but the enumeration following shall 
not detract from the inclusiveness of the foregoing) .from 
doing, performing, agreeing upon, entering upon, or 
carrying out any of the following acts or things: 

a. Operating any organization or engaging in any de­
vice o,r scheme such as that commonly known as a bid de­
posit ory whereby the elimination or restriction of low 
J>!ds on any project in the District of Columbia is a c­
complished; 

b. Interfering or agreeing to interfere in any way with 
free and open competitive bidding on any and all con­

.struction projects in the District of Columbia; 

4. That for the purpose of securing compliance with 
the judgment authorized representatives of the Depart- . 
ment of Justice shall, upon the request of the Attorney 
General or an Assistant Attorney General, be permitted .. 
accerrn, within the office hours of the defendants, to all 
1)ooks, ledgers, accounts, correspondence, memoranda, 

. and other records and documents in the , possession , or 
control of defendants, relating to any of th'e matters con- . 
tained ,in this judgment; that any authorized representa­
tive of the Department of Justice shall, subject to the, 
reasonable convenience o'f the defendants, be permi.tted 
to interview officers or employees of defenq.ants, without 
interference, restraint, or limitation by defendants; that 
defendantc;, upon the written request of the Attorney 
General, shall submit such reports with respect to any · 
of the matters contained in this judgment as may from 
time to time be necessary for the proper enforcement of 
this judgwent. 

, 5. That jurisdiction of this ~·ause and of the parties 
hereto is retained for the purpose of giving full effect to 
thi s judgment and for the enforcement of strict compli­
ance therewith, ancl for the further purpose of making 
such other ~m~ further orders and judgments or t aking 
:mch other action as may from t ime to time be necessary. 
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6. And that complainant recover its costs.:• 
'· (S.) JAMES M. PROCTOR/ 

.,., .·.: :• ,. . Judge. -.. 

Dated at Washington, D. C., this 22nd day· of December 
1939. 
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UNITED STATES OF AMERICA v. EXCAVATORS 
ADMINISTRATIVE ASS'N, ET. AL., DEFENDANTS 

IN THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA. 

Civil Action No. 5227. 

UNITED STATES OF AMERICA, COMPLAINANT 

vs. 
EXCAVATORS ADMINISTRATIVE ASSOCIATION, !NC., LOGAN 

PINGREE COMPANY, INC., THE M. CAIN COMPANY, INC., 
CRANE SERVICE COMPANY, !NC., RAYMOND HARTZELL, 
HERMAN MORAUER, RAYMOND MORAUER, JAMES PAR· 
RECO, THEODORE PARRECO, WILLIAM PARRECO, EDWARD 
PARRECO, LOGAN PINGREE, F. J. RICE, M. CAIN, 

DEFENDANTS. 

JUDGMENT. 

This cause came on to be heard on this 22nd day of 
December 1939, the complaint being represented by David 
A. Pine, United States Attorney for the District of 
Columbia, and Gordon Dean, Special Assistant to the 
Attorney General, and the defendants being represented 
by their counsel, said defendants having appeared volun­
tarily and generally and having waived service of pro­
cess. 

It appears to the Court that the defendants have con~ 
sented in writing to the making and entering of this 
judgment; 
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It further appears to the Court that this judgment 
will provide suitable relief concerning the matters alleged 
in the complaint, and that by reason of the aforesaid 
consent of the parties it is unnecessary to proceed with 
the trial of the cause or to take testimony therein, or 
that any adjudication be made of the facts. 

Now, therefore, upon motion of complainant, without 
taking any testimony or evidence, and without making 
any adjudication of the facts, and in accordance with 
said consent, it is hereby 

ORDERED, ADJUDGED, AND DECREED: 

1. That the Court has jurisdiction of the subject mat­
ter set forth in the complaint and of all the parties hereto 
with full power and authority to enter this judgment, and 
that the complaint alleges a combination in restraint of 
trade a:nd commerce in the work of excavating and the 
competitive bidding thereon in violation of the Act of 
Congress approved July 2, 1890, entitled, "An Act to 
protect trade and commerce against unlawful restraints 
and monopolies," commonly known as the Sherman Anti­
trust Act, and states a cause of ~ction under said Act. 

2. That defendant corporation, Excavators Adminis­
trative Association, Inc., be and the same is hereby dis­
solved. 

3. That the defendants ,and each of them and each 
and all , of their respective officers, directors, members, 
agents, servants, and employees, and all persons acting 
or claiming to act on behalf of the defendants, or any of 
them, be and they wre hereby perpetually enjoined and 
restrained from engaging in, carrying out, maintaining or 
extending, directly or indirectly, any combination to re­
strain trade and commerce in the work of excavating and 
the competitive bidding thereon, such as is alleged in the 
complaint, and from entering into or carrying out, di­
rectly or indirectly, by any means whatsoever, any com­
bination of like character or effect, and more particu­
larly (but the enumeration following shall not detract 
from the inclusiveness of the foregoing) from doing, per-
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forming, agreeing upon, entering upon, or carrying out 
any 6f the following acts or things : 

(a) Operating any organization or engaging in any 
plan or procedure such as that commonly known as a 
bid depository whereby the. elimination or restriction of 
low bids on any project in the District of Columbia is 
accomplished; 

(b) Interfering or agreeing to interfere in any way 
with free and open competitive bidding on any and all 
construction projects in the District of Columbia. 

4. That for the purpose of securing compliance with 
the judgment authorized representatives of the Depart­
ment of Justice shall, upon the request of the Attorney 
General or an Assistant Attorney General, be permitted 
access, within the office hours of the defendants, to all 
books, ledgers, accounts, correspondence, memoranda, 
and other records and documents in the possession or 
control of defendants, relating to any of the matters 
contained in this judgment; that any authorized repre­
sentative of the Department of Justice shall, subject to 
the reasonable convenience of the defendants, be per­
mitted to interview offic~rs or employees of defendants, 
without interference, restraint, or limitation by defend" 
ants; that defendants, upon the written request of the 
Attorney General, shall submit such reports with re­
spect to any of the matters contained in this judgment 
as may from time to time be necessary for the proper 
enforcement of this judgment. 

5. That jurisdiction of this case and of the parties 
hereto be, . and it hereby is, retained by the Court for the 
purpose of giving full effect to this judgment and for the 
enforcement of a strict compliance therewith, and for the 
further purpose of making such other and further orders 
and judgments or taking such other action as may from 
time to time be necessary. 

6. And that complainant recover its costs. 
(S.) JAMES M. PROCTOR, 

Judge . . 
Dated at Washington, D. C., this 22nd day of December 

1939. 
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I 
UNITED STATES OF AMERICA v. MASON CONTRAC­

TORS ASS'N, ET AL., DEFENDANTS. 
IN THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA. 

Civil Action No. 6169. 

UNITED STATES OF .AMERICA, COMPLAINANT 

vs. 

MASON CONTRACTORS ASSOCIATION OF THE DISTRICT 

OF COLUMBIA; NORMAN P. SMITH COMPANY, !NC.; AN-
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CHOR FIREPROOFING COMPANY, INC.; THE MERANDO COM• 

PANY, INC.; HORTON MYERS & RAYMOND, INC.; GRECO & 
CAROSELLA Co., INC.; F. J. KELLEY; WILLIAM F. NELSON; 

E. A. Rum; A. R. MYERS; C. M. RAYMOND; D. B. WEISI­

GER; HOMER T. BOOTH; Roy E. SHOOK; CHARLES vV. 
HAMMETT; E. F. GREENSTREET; SAM MERANDO; RAY­

MOND PUMl'HRI~Y; .DENN[S DONOVAN; JOI-IN GAR.VY; 

THOMAS F. ELAM; AND CARROLL LARICIN, DEFENDANTS. 

JUDGMENT. 

This cause came on to be heard on this 12th clay of 
March EMO, the complainant being represented by 
David A. Pine, United Sta tes Attorney :for the District 
of Columbia, and Walter R. Hutchinson, Special As- . 
sistant to the Attorney General, and the defendants 
being represented by their counsel, said defendants 
having appeared voluntarily and generally and having 
waived service of process. 

It appears to the Court that the defendants have con­
sented in writing to the making and entering of this 
judgment; 

It further appears to the Court that this judgment 
will provide suitable r elief concerning the matters al­
leged in the complaint, and that by reason of the afore­
sai d consent of the parties it is unnecessary to proceed 
with the trial o:l' the cause, or to take testimony therein, 
or that any adjudication be made of the facts . 

Now, therefore, upon motion of the complainant, with­
out taking any testimony or evidence, and without mak­
ing any ncljudieation o:I' the facts, and in accordance 
with said consent, it is hereby 

ORDJ.i:RED, ADJUDGED, AND DECREED: 

I. That the Court has jurisdiction of the subject mat­
ter set fo1·th in the complaint and of all the parties 
hereto wi th foll power antl authority to enter thiti j ud g­
ment, anc1 that the complaint alleges a combination in 
restraint of trade ancl commerce in contracting for 
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masonry work and the competitive bidding thereon in 
violation of § 3 of the Act of Congress approved July 
2, 1890, entitled, "An Act to protect trade and commerce 
against unlawful restraints and monopolies," commonly 
known as the Sherman Antitrust Act, and states a cause 
of action under said Act. 

II. That the defend ants and each of them and each 
and all of their respective officers, directors, members, 
agents, servants, and employees, and all persons acting 
or claiming to act on behalf of the defendants, or any of 
them, be, and they are hereby, perpetually enjoined and 
restrained from engaging in, carrying out, maintaining, 
or extending, directly or indirectly, any combination to 
restrain trade and commerce in contracting for masonry 
work and the competitive bidding thereon, such as is 
alleged in the complaint, and from entering into or 
carrying out, directly or indirectly, by any means what­
soever, any combination of like character or effect, and, 
more particularly (but the enumeration following shall 
not detract from the inclusiveness of the foregoing), 
from doing, performing, agreeing upon, entering upon, 
or carrying out any of the following acts or things: 

(A) Operating any organization or . engaging in 
any plan or procedure such as that commonly known 
as a bid depository whereby the elimination or re­
striction of low bids on any project in the District of 
Columbia is accomplished; 

(B) Interfering or agreeing to interfere in any 
way with the right of any mason contractor to bid or 
to rebid on any project in the District of Columbi[\ 

' or with the right of any general contractor to request 
or receive bids or rebids from any qualified mason 
contractor and to enter into contracts or agreements 
with any such mason contractor; 

(C) Interfering or agreeing to interfere in any way 
with free and open competitive bidding on any and 
all construction projects in the District of Columbia. 
III. That for the purpose of securing compliance 

with the judgment, authorized representatives of the 
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D-e.p2r"t~11ent of JuEtic:.e .s~ball, upon the request of the 
...l_ttor11ey Gene1~a1 or 2.11 ..:.1..__ssist-2.nt ..?~ttorney General, be 
permitted access, within the office hours of the defend­
ants, to aU books, ledgers, accounts, correspondence, 
memoranda, and other records and documents in the 
possession or control of defendants, relating to any of 
the matters contained in this judgment; that any au­
thorized representative of the Department of Justice 
shall, subject to the reasonable convenience of the de­
fendants, be permitted to interview officers or employee3 
of defendants, ,vithout interference, restraint, or limita­
tion by defendants; that defend ants, upon the \vritten 
request of the Attorney C-eneral, shall submit such re­
ports \.vith respect to any of the matters contained in 
this judgment as may from time to time be necessary 
for the proper enforcement of this judgment. 

IV. That jurisdiction of this case and of the parties 
hereto be, and it hereby is, retained by the Court for the 
purpose of giving fu!l effect to this judgment and for 
the enforcement of a strict compliance therewith, and 
for the further purpose of making such other ·and fur­
ther orders and judgments or taking such other action 
as may from time to time be necessary. 

V. And that complainant recover its cost. 
F. DICKI:NSON LETTS, Judge. 

Dated at \Vashington, D. C., this 12th day of March, 
1940. 
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In the District Court of the United States 
for the District of Columbia 

Civil Action No. · 4551 

UNITED STA'.I.'ES OF 'AMERICA, PLAIN/rIFF 

v. 
''l'HE ASSOCIATION OF AMERICAN RAILROADS, 

.Jolm J. Pelley, 
Augustus F. Cleveland, 
Edward H. Bunnell, 
Robert V. Fletcher, 
Ralph Budd, 
Martin W. Clement, 
Charles E. Denney, 
Edward M. Durham, 
George B. Elliott, 
Edward J. Engel, 
Eclward S. French, 
\Villiam M. Jeffers, 
Duncan J. Kerr, 
James N. Kurn, 
Ernest E. Norris, 
Legh R. Powell, Jr., 
Henry A. Scandrett, 
Daniel Upthegrove, 
Daniel Willard, 
Frederick E. Williamson, 

404508-41 (1) 
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George E. Hag'enbuch and Harry B. Stewart, Trustees, 
Akron, Canton & Youngstown Railroad Company, 

Alton & Southern Railroad Company, 
.Alton Railroad Company, 
.Norman B. Pitcairn and Franck C. Nicodemus, Jr., Re­

ceivers, Ann Arbor Railroad Company, 
Manistique & Lake Superior Railroad Company, 

Atchison, Topeka & Santa F e Railway Company, 
Gulf, Colorado & Santa Fe Railway Company, 
Panhandle & Santa Fe Railway Company, 

Atlanta, Birmingham & Coast Railroad Company, 
Atlantic & Yadkin Railway Company, 
Atlantic Coast Line Railroad Company, 
Baltimore & Ohio Chicago Terminal Railroad Com­

pany, 
BaltimoTe & Ohio Railroad Company, 

Staten Island Rapid Transit Railway Company, · 
Bessemer & Lake Erie Railroad Company, · 
Boston & Maine Railroad Company, 
Buffalo Creek Railroad Company, 
Burlington-Rock Island Railroad Company, 
Butte, Anaconda & Pacific Railway Company, 
Canadian National Railway Company, 

Duluth, Winnipeg & Pacific Railway Company, 
Central Vermont Railway Company, 
Grand Trunk Western Railroad Company, 
Muskegon Railway & Navigation Company, 
International Bridge Company, 
St. Clair Tunnel Company, 

Canadian Pacific Railway Company, 
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Henry D. Pollard, Receiver, Cenhal of Georgia Rail-
way Company, 

Louisville &Wadley Railroad Company, 
Wadley Southern Railway Company, 
Wrightsville & Tennille Railroad Company, 

Central Railroad Company of New Jersey, 
Wharton & Northern Railroad Company, 

Charleston & Western Carolina Railway Company, 
Chesapeake & Ohio Railway Company, 

Benjamin Wham, Trustee, Chicago & Easte1·n Illi­
nois Railway Company, 

Chicago & Illinois Midland Railway Company, 
Charles P. Megan and Charles M. Thomson, Trustees, 

Chicago ·& Northwestern Railway Company, 
Chicago, St. Paul, Minneapolis & Omaha Railway 

Company, 
Chicago & Wes tern Indiana Railroad Company, 
Charles F. Propst, Receiver, Chicago, Attica & South­

ern Railroad Company, 
Chicago, Burlington & Quincy Railroad Company, 
Holman D. Pettibone, Trustee, Chicago, Indianapolis 

& Louisville Railway Company, .. 
Henry A. Scandrett, Walter J. Cummings, and George 

I. Haight, Trustees, Chicago, Milwaukee, St. Paul 
& Pacific Railroad Company, 

Frank 0. Lowden, James E. Gorman, and Joseph B. 
Fleming, Trustees, Chicago, Rock Island & Pacific 

Railway Company, 

Peoria Terminal Company, 
Louis H. Phettiplace, 
Colorado & Southern Railway Company, 
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Colmnbus & Greenville Railway Company, 
Delaware & Hudson Railroad Corporation, 

Greenwich & Johnsonville Railway Company, 
Schoharie Valley Railway Company, 

Delaware, Lackawanna & Western Railroad Company,. 

Wilson McCarthy and Henry Swan, Trustees, Denver 
& Rio Grande Western Railroad Company, 

Denver & Salt Lake Railway Company, 
Detroit & Mackinac Railway Company, 
Detroit, Toledo Shore Line Railroad Company, 
Detroit, Toledo & Ironton Railroad Company, 

Duluth, Missabe & Iron Range Railway Company, 
Edward A. Whitman and James L. Homire, Trustees,, 

Duluth, South Shore & .Atlantic Railway Company,. 

Mineral Range Railroad Company, 
Durham & Southern Railway Company, 
Elgin, Joliet & Eastern Railway Company, 
Charles E. Denney and John .A.. Hadden, Trustees,, 

Erie Railroad Company, 
Chicago & Erie Railroad Company, 
New Jersey & New York Railroad Company, 
New York, Susquehanna & Western Railroad 

Company, 
William R. Kenan, Jr., and Scott M-. Loftin, Receivers,. 

Florida East Coast Railway Company, 
Clyde H. Crooks, Receiver, Fort Dodge, Des Moines; 

& Southern Railroad Company, 
Fort Worth & Denver City Railway Company, 
Galveston, Houston & Henderson Railroad Company,. 

· Charles A. Wickersham, General Manager, Georgia 
Railroad Company, 
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William V. Griffin and Hugh W. Purvis, Receivers, 
Georgia & Florida Railroad Company, 

Great Northern Railway Company, 
Farmers Grain & Shipping- Company's Railroad, 
Spokane, Coeur d'Alene & Palouse Railway Com­

pany, 
Gulf, Mobile & Northern Railroad Company, 
Huntingdon & Broad Top Mountain Railroad & Coal 

Company, 
Illinois Central RailToad Company, 

Yazoo & Mississippi Valley Railroad Company, 
Gulf & Ship Island Railroad Company, 

Illinois Terminal Railroad Company, 
Indianapolis Uni.on Railway Company, 
Kansas City Southern Railway, 

Arkansas Western Railway Company, 
Kentucky & Indiana Terminal Railroad Company, 
Lake Superior & Ishpeming Railroad Company, 
Lehigh & Hudson River Railway Company, 
Lehigh & New England Railroad Company, 
Lehigh Valley Railroad Company, 
Louisiana & Arkansas Railway Company, 
Louisville & Nashville Railroad Company, 
McCloud River Railroad Company, 
:Maine Central Railroad Company, 
.Midland Valley Railroad Company, 

Kansas, Oklahoma & Gulf Railway Company, 
Oklahoma City-Ada-Atoka Railway Company, 

Lucian 0. Sprag;ue, Receiver, Minneapolis & St. Louis 
Railroad Company, 

George W. Webster and .Joseph Chapman, Trustees, 
Minneapolis, St. Paul & Sault Ste. Marie Railway, A-37
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Mississippi Central Railroad Company, 
Missouri-Kansas-Texas Railroad Company, 
Missouri-Kansas-Texas Railroad Company of Texas, 

Beaver, Meade & Englewood Railroad Company, 
Guy A. Thompson, Trustee, Missouri Pacific Railroad 

Company, 
Doniphan, Kensett & Searcy Railway Company, 
New Orleans & Lower Coast Railroad Company, 
Natchez & Southern Railway Company, 
New Orleans, Texas & Mexico Railway Company, 
St. Louis, Brownsville & Mexico Railway Com-

pany, 
San Antonio, Uvalde & Gulf Railroad Company, 
Beaumont, Sour Lake & Western Railway Com-

pany, 
International-Great Northern Railroad Company, 
Missouri-Illinois Railroad Company, 
Missouri & Arkansas Railway Company, 
Charles E. Ervin and Thomas M. Stevens, Receivers, 

Mobile & Ohio Railroad Company, 
Montour Railroad Company, 
Nashville, Chattanooga & St. Louis Railway Company, 
Nevada Northern Railway Company, 
New York Central Railroad Company, 

Owasco River Railway Company, 
Chicago River & Indiana Railroad Company, 
Indiana Harbor Belt Railroad Company, 
Pittsburgh & Lake Erie Railroad Company, 
Lake Erie & Eastein Railroad Company, 

New York, Chicago & St. Louis Railroad Company, 

A-38



7 

Howard S. Palmer, James Lee Loomis, and Henry B. 
Sawyer, Trustees, New York, New Haven, and Hart­
ford Railroad Company, 

New York, Ontario & Western Railway Company, 
Norfolk & Western Railroad Company, 
Morris S. Hawkins and Louis H. Windholz, Receivers, 

Norfolk Southern Railroad Company, 
Northern Pacific Railway Company, • 

Minnesota & International Railway Company, 
Northwestern Pacific Railroad Company, 
Pennsylvania Railroad Company, 

Pennsylvania & Atlantic Railroad Company, 
Rosslyn Connecting Railroad Company, 
Waynesburg & Washington Railroad Company, 
Baltimore & Eastern Railroad Company, 
Long Island Railroad Company, 

Pennsylvania-Rea.ding Seashore Lines, 
Peoria & Pekin Union Railway Company, 
Pere Marquette Railway Company, 

Manistee & Northeastern Railway Company, 
Pittsburgh & Shawmut Railroad Company, 
Pittsburgh, Lisbon & Western Railroad Company, 
John D. Dickson, Receiver, Pittsburgh, Shawmut & 

Northern Railroad Company, 
Prescott & Northwestern Railroad Company, 
Railway Express Agency, Inc., 
Raritan River Railroad Company, 
Reading Company, 
Richmond, Fredericksburg & Potomac Railroad Com­

pany, 
Cass :IYL Herrington, Receiver, Rio Grande Southern 

Railroad Company, 
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Luis G. Morphy, Receiver, Rutland Railroad Com­

pany, 
St. Louis & Hannibal Railroad Company, 
James M. Kurn and John G. Lonsdale, Trustees, St. 

Louis-San Francisco Railway Company, 
Birmingham Belt Railroad Company, 
St. Louis, San Francisco & Texas Railway Com­

pany, 
Berryman Henwood, Trustee, St. Louis Southwestern 

Railway Company, 
Dallas Terminal Railway & Union Depot Com­

pany, 
San Diego & Arizona Eastern Railway Company, 

Legh R. Powell, Jr., and Henry W. Anderson, Receiv­
ers, Seaboard Air Line Railway Company, 

Skaneateles Railroad Company, 
Southern Pacific Company, 

Texas & New Orleans Railroad Company, 

Southern Railway Company, 
Alabama Great Southern Railroad Company, 
Asheville & Craggy Mountain Railway Company, 
Blue Ridge Railway Company, 
Carolina & Northwestern Railway Company, 
Carolina & Tennessee Southern Railway Com-

pany, 
Cincinnati, Burnside & Cumberland River Rail­

way Company, 
Cincinnati, New Orleans & Texas Pacific Railway 

Company, 
Danville & Western Railway Company, 
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Georgia Southern & Florida Railway Company, 
Harriman & Northeastern Railroad Company, 
High Point, Randleman, Asheboro & Southern 

Railroad Company, 
New Orleans & Northeastern Railroad Company, 
New Orleans Terminal Company, 
Northern Alabama Railway Company, 
St. Johns River Terminal Company, 
State University Railroad Company, 
Woodstock & Blockton Railway Company, 
Y adl{in Railroad Company, 

Edg'ar S. McPherson, Trustee, Spokane International 
Railway Company,_ 

Spokane, Portland & Seattle Railway Company, 
Gales Creek & Wilson River Railroad Company, 

Tennessee, Alabama & Georgia Railway Company, 
rrennessee Central Railway Company, 
Terminal Railroad Association of St. Louis, 

St. Louis Southwestern Railway Company of 
Texas, 

Savannah & Atlanta Railway Company, 
Texas & Pacific Railway Company, 
Texas Mexican Railway Company, 
Tremont & Gulf Railway Company, 
Union Pacific Railroad Company, 
Union Railway Company, 
Union Railroad Company, 
Virginian Railway Company, 
Norman B. Pitcairn and Frank C. Nicodemus, Jr., Re- · 

ceivers, Wabash Railway Company, 
Western Maryland Railway Company, 
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Thomas M. Schumacher and Sidney N. Ehr:tnan, Trus­
tees, Western Pacific Railroad Company, 

Western Railway· Company of Alabama, 
Atlanta & West Point Railroad Company, 

Wichita Falls & Southern Railroad Company, 
Wichita Valley Railway Company, 
Winston-Salem Southbound Railway Company, 

DEFENIDANTS 

FINAL DECREE 

The United States of America filed its complaint 
herein on October 25, 1939. This Court has held that 
the rescission by the Board of Directors of defendant 
Association, as alleged in defendants' Motion for sum­
mary judgmen't and admitted by plaintiff, of the two 
resolutions of September 20, 1935, and the 0~1e of June 
25, 1937, as set forth respectively in paragraphs 22, 23, 
and 24 of the complaint, did not and has not rendered 
this cause moot. Defendants have appeared and filed 
their joint Answer. The complaint has been amended 
as to the parties defendant by stipulation filed herein 
as of this day. Each of the defendants has consented 
to the entrance of this decree without the taking of any 
testimony and without fl.ridings of fact; 

And it appearing to the Court that this judg·ment 
will provide suitable relief concerning the matters al­
leged· in the complaint herein; and it further appearing 
that by reason of the aforesaid consent of the parties, 
it is unnecessary to proceed with the trial of .the cause .: 
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,. il' to take testimony therein or to make any adjudica­
~ion of the facts ; 

NOW THEREFORE, upon motion of complainant 
,, nd upon the consent of all parties hereto and without 
L:1king any testimony or evidence, it is hereby 

ORDERED, ADJUDGED, AND DECREED: 
I. That this Court has jurisdiction of the subject 

watter as set forth in the complaint, and all parties 
l1ereto, with full power and authority to enter thfa 
decree. 

II. That the complaint states a cause of action 
;igainst the defendants under the Act of Congress of 
July 2, 1890, entitled "An Act to Protect Trade and 
Commerce Against Unlawful Restraints and Monop-. 
olies," commonly known as the Sherman Antitrust 
Act. 

III. That the defendants, and each of them, and each 
1t11cl all of their respective agents, representatives, em­
ployees, officers, directors and members, and all per­
sons acting or claiming to act on behalf of the defend­
,,11ts, or any of them, are hereby perpetually enjoined 
,tnd restrained from according any force or effect to 
the aforesaid resolutions of the Board of Directors of 
defendant Association, or to any agreement, concert, 
Ol' understanding, existing by virtue of, growing out of> 
i) l' in any way attributable to, said resolutions, and from 
noliciting, encouraging, or coercing by any manner or 
weans any of the defendants, or the officers, directors, 
agents, servants, or employees thereof, to abide by such 
1·~solutions, agreements, concerts or unde:rstandings, 
v1· to accord them any force or effect. 
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IV. That the defendants, and other parties described 
in paragraph III above, be perpetually enjoined and re­
strained from entering into any agreement, concert or 
understanding with the defendant Association, its offi.-­
cers, directors or its membership, the effect of which is 
to restrain, or tend to restrain, the freedom and inde­
pendence of each of the defendant railroads in accord­
ance with its own individual managerial disci'etion in 
the matter of the establishment of through routes, joint 
rates, joint billing arrangements, the advancing of 
charges, and other mutual practices, in connection with 
interchange of persons and property between such de­
fendant railroads and motor carriers. 

V. For the purpose of securing compliance with this 
decree, and for no other purpose, duly authorized rep­
resentatives of the Department of Justice shall, on the 
written request of the Attorney General, or an Assist­
ant Attorney General, and on reasonable notice, be per­
mitted (1) access, during the office hours of said de­
fendants, to all books, ledgers, accounts, correspond­
ence, memoranda, and other records and documents in 
the possession or under the control of said defendants, 
relating to any of the matters enjoined by this decree, 
(2) subject to the reasonable convenience of said de­
fendants, and without restraint or interference from 
them, to interview officers or employees of said -defend­
ants, in the presence of counsel, regarding any such 
matters; and said defendants, on such request, shall 
submit such reports in respect of any such matters as 
may from time to time be reasonably necessary for the 
lJroper enforcement of this decree; provided, however, 
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rliat information obtained by the means permitted in 
iliis paragraph shall not be divulged by any representa­
rive of the Department of Justice to any person other 
tlian a duly authorized representative of the Depart­
ment of Justice except in the course _of legal proceed­
ings in which the United States is a party or as other­
wise required by law. 

VI. Jurisdiction of this cause is hereby retained £01· 
d1e purpose of enabling any of the parties to this cle­
i::: ree to apply to the Court at any time (upon due and 
reasonable notice to the adverse party or parties) for 
::;ueh further orders and directions as may be necessary 
\Jl' appropriate for the construction of or the carrying 
uut of this decree, for the modification thereof, for the 
enforcement of compliance therewith, ai1d for the pun­
i.slnuent of violations thereof. 

Dated July 18, 1941. 
BOLITHA J. LAws, 

United Sta,tes District Judge. 
We hereby consent to the entry of the foregoing · de­

c:.ree: 
For the United States of America: 

THURMAN ARNOLD, 

Assistant Attorney General. 
FRANK COLEMAN' 

Special Assistant to the Attorney General. 
For the defendants : 

R. V. FLETCHER. 

J. CARTER FORT. 

J.M. SounY. 
GREGORY S. PRINCE. 

U. 5. GOVERNMENT PAINTING OfFICE1 1~41 
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UNITED ST.ATES OF AMERICA, 

Pla intiff, Civil Acti.on 

v. No. 36040 

TEE STi'JIIDARD REGISTER 
COMPANY, 

Defendant. 

FINAL JUDGMENT 

The plaintiff, United States o:f Am.edca, having 

filed its compla int herein on Jul,y 30, 1946, and h.9,ving 

filed an amendment to the complaint on February 24, 1948; 

the o.efendaut, The Standard Begister Company , a corpora­

tion, having uppeared. anc1 filed its or:(.ginal answer to 

s a id compl~intJ ond its supplemental ,".Ilswer to the amended 

complad.nt, denying the substn.ptive allegations thereof; 

and the plaintiff a.11.d s a iti defendant ·oy their respecM.ve 

attorney s ha ving cons ented to the e;ntry of this fina l judg­

me nt herein without trfo,l or a djudication of any issue of 

fact or l aw herein, othe:r th2.u1 the det erminations made in 

the opinion anQ in the order of this Court dated June 26, 

1947, on pl a intiff 's motfon for surnmnry judgment; 

NOW, THERE.FOBE, before the t aking of nny testimony 

and without trial or a.dju.dico.t:Lon of any issue of fact or 

law here in, other than a s hereinabove stated, n.nd without 

nny admission b:-,· any party in respect to o.ny such i s sue 

and upon the consent of the parties hereto, it is hereby 

ORDERED, ADJUDGED, P.ND DECREED, ns follows: A-47
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; 

This Court has jurisdiction of the sub,ject mct-

ter of this action a.'1.d of the parties to this .judgment ; 

the complnint and mnended compla int state o, cause of ac­

tion agninst the defendr.mt, The Standard Register Compo.ny J 

under Sections lJ 2, and 3 of the Act of Congress of 

July 2, 1890 ~ as amended, entitled "A.YJ. .Act to protect 

trade nnr1 commerce against unlawful restr:cints o.nd mon­

opolies, " s:::.id Act being commonly known as the "Shermo.n 

Act" o.pd. under Section 3 of the Act of Congress of Octo­

ber 15, 1911+, ;.1.s o,mended, en-pitled "An .Act to supplement 

existing ln.ws against unlo:wful restrc.ints "ma. monopolies, 

and for other purposes," said Act being commonly known 

o.s the "Clayton Act." 

II. 

When used. in this final judgment, the following 

terms have the meanings assigned respectively to them 

below: 

(a) 11 Standard Register" means the defendant, The 

Standard Register Compa.ny, a corpora ti.on org2.nized o.nd 

existing under the laws of the State of Ohio, having its 

principal office at Do.yton, Ohio, o.nd h::wing an office 

and tra.nso.cting business in the Dist+ict of Columbia.. 

(b) "Mo.rginEt.lly punched continuous forms 11 me.::ns 

such continuous forms, unilo.tero.liy or bilaterally punched, 

which a.re or may be used over defendant Sto.ndo.rd Regis­

ter's platens or auxiliary equipment, whether s~ch forms 

nre manufactured or supplied by defendant Standard 

Register or by others. 

(c) "Fla.tens" means devices of the type simil0.r 
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to those k.'1.own as "Registrator Platens", utilized for the 

purpose of positi'trely feeding 1 aligning, nnd regi~tering 

marginally punched continuous forms, and installed. i:a 8-nd 

for use. in producing mo.chine written recora.s in t;;-pewriters, 

billing machj_nes , t al::Julattng ma.chine s, some t ypes of n.dd.res s­

ing machines, and other o.ccou"'l.ting•. end business m;J,chines . 

(d) ".1\uxiliu.ry eguipmentl! means n..ddressog:rnph 

attacbI1lents and other mecho.p.isms, other thnn plat ens, (some 

of which auxiliary eguipment conto. ins built-in plestens), 

ut;i.lizing mar gino.lly punched continuous forms for ma chine 

written r ecords usunlly in o, seco:p.do.r y oper c ..tion . 

(e ) "Patents;' means all presently issued United 

States Letters f ctent, mid renewals, r e issues, divigfone, 

and extens ions thereof , ovmed or controlled by defendant 

Standard Register, or under which it has power to issue 

lfoenses or subliceuses, relo.ting to platens :md nuxi1inry 

eguipmeht , consi sting of the United States Letters P~tent 

shown on the attached. schedule made a part of this judgment 

and marked Ex.hibi t Aj ona. all United Stntes Le-t.ters Patent 

subsequently issued upon o.11 Applications for United States 

Letters Po.t ent now pending , owned or cont:rolled by defendant 

Standard :Register, relnting to pla.tens nnd rn~ilio.ry equip­

ment, toge ther with nny renewals, reissues, divisions, nnd 

extensions ther eof, the ser io.l numbers of which pendi ng 

a:pplico.ticns c.r e shown on the attcched schedule pr:·,de r-. 

part of this judgment o.nd mQrked Exhibit B. 

III. 

The provisions of this judgment npplicnble to 

defendant Stnndc:rd Register shn,ll apply to ench of its 

subsidiaries, successors, nnd assigns, o.nd to each of its 

officers, directors, ngents, nominees, employees , ~r any 

other person ncting or clQiming to ~ct under, through, or 

for such def endant st~ndard Register , 
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IV. 

Defendo.nt Stnno.u.rcl Register is hereby enjoined 

CJ.rtd restro.inod. from: 

A. Loo.sing, selling, or mo.king or c.dhering -to any con­

tro.ct for the lens.e o:r;- s a.lo of, either pl::i.tens or 

auxilio,ry eguiprnent, whether po.tented or unpo.tented, 

or fixing s. price charged therefor or d.iscount from 

or rebo.te upon such price, on or nccompo.nied .by any 

condition, o.groement, or understcmding, that the 

lossee or purchcser thereof shall not purchase for 

use in connection with so.ic_ plo.tons or f.i,UZilfo.ry equip­

ment mc..rginc.lly punched continuous forms mnnufo.ctured 
/ 

or supplied by nnyone othor th[lll the defendc.nt St:::mdo.ra. 

:Register. 

~.!.. Leasing, selling, or making or adhering to any contract, 

agreement, or unclerst1:1.ndipg for the lease or sale of, 

either pL:ttens or auxiliary equipment, whether patented 

or unpatented, or fixing n price charged therefor or 

d:Lscount from or rebate upon such price, on condition 

th:1t the lessee or purchaser sho.ll pu.rchnse from the 

defendant Stn,ndo.rd Register o,ny volume, guotc1, percentage; 

or value of m;:,rginally punched continuous forms. 

C. Refusing to soll or lense, or except GS to the wo.rrnnty 

described in the first sentence of subpo,:rngrc.ph H of 

this pnrngrnph, discriminating in the s r.',,le or lease of, 

plnte.ns or m1Jcilif:l.ry. equipment or pntts or to make 

repcdrs thereof bece.use the purchnser or lessee thereof 

procures or ·uses mo,rg'.lnnlly punched continuous forms 

supplied by others thnn the defendant Stondo.rd Register 

or nny other source designnted by the defendant Stond~rd 

Register. 
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D. Refusing to sell, or excep-t ns to the wc.rranty 

describea in the first sentence of subpBragro.ph H 

of this pnra.grc:ph, : discriminating in the SQ.le of, 

mo.rginally pu..11ched icontinuous forms bec.::::.use the 

purchasor thereof proc1..rres or uses plr:"tens or 

o.uxilio.ry e guipment supplied by others tho.n the 

clefc:hdc.nt Sto..ndnrd Register or o.ny otnor source 

designc,ted by the defendc.nt St.nndnrd Ret:,"ister. 

E. Reooving :plo.tens or auxiliary equipment from the 

prenises of o.ny l essee or p1,1rcho.ser thereof, been.use 

such lessee or purch~ser purchnsos, uses, or der:ls in 

mo.rginf.',lly punched continuous forms mnnufo.cturecl. or 

suppl:l,ed by c,ny person other tho.n the defendo.nt 

Stend~rd Register or any other sourc e dos ignnted by 

defendont Standard Register. 

F. Conditioning any license or immunity, eArpress or 

implied, to practice D,ny inventicn reln.ted to plo.tens 

or auxiliary eguipment by the tying of any license or 

im11unity for such invention to the procurement or use 

of m3.rginal].y punched continuous forms fro!'!l defend::mt 

Standnrd Register or c.ny other source designc..tcd by 

defend[,nt Sto.ndr.rd Register . 

G. Except ns t o the warranty described in the first 

sentence of subpnrr,grnph R of this :p:.1.rc,grc.:ph, con­

ditioning ( n ) a1:1y other warrnnttes 1 d :i.rectly e1.pp licab l e 

to its mo.rgine.lly punchecl continuous forms, upon the 

use of defendant Standard Register's platens or auxil­

io.ry e g,'Lliprnent, or conditioning (b) r1.ny other wr..rrnnties, 

directly C'..pplic i1blc to its pL, t ens or .::.mdli,'.lry equip­

ment, upon tho use of clefendnnt Stcmdc,rd Registe r's 

r,1nrgino..11y :punched continuous fonns . 

H. Offering, rinking or issuing to its custoners ~ny A-51
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instruments formt:'.11y c.na. expressly W<'..rro.nting the 

use of defendant Sto.ndo.rd Register I s mc.rginc,lly 

punched contim;i.ous forms in combination with j_ts 

platens or au.xili nr y equipment, or in combinatio~1 

with platens or n.uxilio,ry equipment made under end 

in o.ccordnnce with defend~nt Standard Register's 

supervision, unless there is included in such 

instrur.1,mt o, st<:Ltenent to the effect thnt such 

we rro.nty does not :!,n}'.iJ.y th~~t forms 1,urcho.sea. from 

sources other th::m defendant Str-.ncl.arcl Register 

either will or will not perform s:,,tisfe,ctorily. The 

word "instr'Ur.lcntn o.s 1Jsec1 in this sµb:p nr 11grnph is 

not c'.pplicablo to o.ncl d.oes not includ.c n,dvortisenents, 

sc.les literature o.nd prosento.tions, [md S'J.les pro-

motionnl mnteri~l. 

Dcfend.o.nt Sto,nc:to.rd Register is furthermore required 

to instruct its s c:.lesme:n o,nd other c,gents, ancl to 

otherwise use its bost efforts, t o r.mk0 their 

nctivit ics and conduct cons istent ,-Tith the provisions 

of this s uhp0..rag r c;ph H. 

I. Entering into , ndopting, nclhering to, or furthe:ring 

c.i-iy c.,groement or course of concluct for the purpose 

of, or which in effect constitutes, the mr'.king or 

adhering to, -::c contr:c~ct or arr.o,ngern:mt cont'J.ining 

o, condition contrary to the :provisions of subpo.r8.grcphs 

A, B, F r-md G of this pnrngro.ph; or fron ~dopting or 

adhering to cny course of conduct which in effect is 

ccntr::iry to subpnr c.grc.phs C, D o.na. E of this po.r~·,grci.ph. 
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J. Instituting or thl.•eo,tening to institute or 

mn intc,ining nn:l suit, cou..'1ter-clr.in, or pro ­

cee,iing, juc_icinl or :1.:binist:·.o.tive, for infringe­

ment, or to collect chn.rges, dmno,ges) compensction, 

or r oyn,l t ios, nlloged. to have oc curred or c c cruecl 

prior t o the dc,te of this jutignent undor c.ny 

existing pl.s.ten 11c,tents or existing .'J.U,"'Lili~.ry 

egui:ppent p c:t cnts , D.s c1efinecl in p'.lrGgrcph II; 

s ubsocti on ( o), of t his juc,gment. 

v. 
De fendnr.t Stnnd~rd Rogistor is her eby ordered 

nnd. directed. to offer t o sell platens ;.~pd c,uxili~.1ry 

eguipnent of the types fron tine to tine being nanu­

f c,cturect by it, to n,ny :person other th.::m to its 

compe titors end other then to persons purchasing on 

behGlf of or f or sale to defend2nt Standnrd Register's 

con:p0titors, prmriding the person t o whom such off c:r 

is m;:i,d.e has o. proper creclit ;rr:ting or, in the o.bsencG 

of such r -:tting, is willing to pay er.sh. Defendant 

Stc.nd2,rct Reg ister shr-~11 offer to sell such plc.tens or 

:::.uxili2.ry oguipnont ct non-dis criniw:.-,tory prices, cmd 

nt prj_c0s cmd under terns hc.ving o, cor.JDercfo,lly re :-:s on­

o.blc r0l~tionship to prices r:md terns n.t whi ch its 

sinilc.r devices c.ro then being lec secl. Sc,les of :plr,tens 

::.ml auxilin.ry eguipnent shn,ll be freo fron c,ny rosorv.:J.­

tion of rights or privileges on the part of clefencln.nt 

Str.:..ndnrc1 Register, including o,ny right to ropurchnse , 
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other tlw.n a right which L1ay be r e served t o defendant 

Sta...'1darc1 3egister to repurcho.se c,uxilicry equipment, o:n 

terns and concHtions h ot in conflict with &'1.Ji' of the 

provisions of this judgnent. 

vr. 
A. De fondc.nt Stc..ndr.::,rd Registe r is hereby .:Jrd.ered o.nd 

directed t o gr8.llt to ecch applicant there f or a non-

exclusive liconso to nrJrn, use, and vend, or any one 

or hare of theso rights, tmd.er cny, some, or all 

plat en r.m c1 nuxili ci.ry equipment p :J.tcnts ..1s heroin 

d e fine d . . 

B. Dc fend.[mt Sto.ndnr d. Reg iste r is hereby cmjo inerl cmd 

restrnine rl from mo.king 0...'1Y s cJ .e 0_r othe r disposition 

of o.ny of scdd pc~t onts wnich deprives it of tho power 

or c uthority t o gr Gnt such licenses , unless it s e lls, 

tro.nsfers, or a ssigns such po,t e nts Gnd reguires, o.s 

n condition of such s o.le, trGns fer , or assignment, 

thot tho purchr:.sor, tronsforeo, or o.ssignee sho.11 

observe the reguircnents of pnrngrcphs IV, V 1 o.nd 

VI of this judgnont, and the purchnser, trnnsforee, 

or nssignee shGll file with this Court, prior to 

consurn:i..::i.ti on of s nid trn.ns o..ction, nn undertoking to 

b e bound by the provisions of snid Par.'.'\gr c.phs IV, 

V, o.nd VI of this jud.gnent. 

I 

C. Defendr.mt Str,.nd.o.r d Register i s horeby enjo ined end 

rcstrn.ineL".. fron incluc'ling o.ny r e striction whatsoever 

in o.ny license or sublicensc grnnted by it vursuQnt 

to the provi.sions of this :po.r o.g rn.ph , except th~.t: 

(1) The license n c.y be non--trc:.nsfe ro.ble; 
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(2) A r e~s onable royc.lty mc,y be ch arged, but such 

roy,'.11ty shall not be d i s crirnin:J..tc,r y between l i-

censees ::procuring t he s ame rights unde r the 

so.me patents; 

(3) Rcason.:1ble provision mo.y be ma.de f o r pe riodic 

inspe ction of t he books nnc1 r e cords of the 

licen see t o mrJ;c, use , cmc1. ve ncl , by rm inc1epencl-

cnt o..u cl.itor Gr ::my person accoptc,ble t o the li­

cens ee, who shc,11 report to the licensor only 

the o.nount of the r oyo,lty cluc ::encl 1,2.ynb l 0 ; 

(4) Reasonc.ble prov ision no.y be 
/. 

:t:10.(iC f or cc.nce llo.-

tion of the license t o n c;.lrn J use , and ve nc} , upon 

failure of the licens ee: to :po.y the royal tie s 

or t o pern i t the inspoction o f his b ock s a.net 

r e cor ds cts here i n cLbov-e prcvided ; o.n d 

(5) The license nus t prov ide thci.t the licensee mc.y 

c c...'1ce l tho license a t arr/ tir10 o.ft e r one yea r 

fr0n the initi:11 dnte thereof by g i ving thirty 

cL'.lys' notice in writing t o the licens or. 

D. Upon r e ceipt of written r e quest f or a license unde r 

the ·pr ovfaions of this pc.. r ~ r :.c.ph, defendru1t Str:md :::;r d 

Reg i s ter s hc.11 ac.vis e the c;pplico.nt in writing of the 

roynl ty which it c.eens reo.s on o.ble f or the patent or 

p c1t e nts t o whi ch the: r e quest pertcdns. I f the p :,r t i e s 

'.1ro unc.ble to ngr eo u:;;,on Cl. rensonc-,ble r oy c;l t y within 

sixt;r dc,ys fron the c.c.t e such request for the license 

wns r e ce ived by def ond nnt Stnndar c1 ::Regi ste r, the np -

plicant therefor or c',cfend::mt St :~:.pdc rc1 Register nay 

c1pply to t h is Court f or the c.eterminction of c rea. ­

s onn.ble r oyalty, cmcl de f e:;.1dcnt St0nrlnrcl Register sho.11, 
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upon recei~t of notice of the filing of such o.pplicc.­

tion, or upon the :nnkirtg of c.n application by c'cefond­

ant Sto.nc"1n.r,:l. Rogister 7 pron_ptly give notice the reof 

to tho Attorney G0ner,':',l.' In ,'J,ny such proceeding, the 

burden of :pro::if shell be on ,:\.efenc.ant Sto.....'1.da.rcl :Regis­

ter t o establish the rens o::i.nblenGss of the roynlty re­

guos tecl 1)y it 7 and. _the :r-eo.sono.ble r oyo.l ty rate s r:1e-

terninecl by the Court shall c.pply to tho o.pplico.nt nh,l 

all other licensees hewing the sa~e rights under the 

s.c;r.i.e po.te::nt or pc.tents. Per1d.ing the conplotion of 

negotia tions or any such procerJdings, the r:.pplicant 

shc.11 hnve the right to mc'lrn, use npd vend., or any 

one or nc•re of these rights uncler the p cte11,ts t o which 

his :~.pplic:::,tion perto.ir.J.S without payr.10nt of roy::J.l t y 

or other cor:rpensntion; provided, however, thnt upon 

the finnl determine.tion of the ren.s onable royc.lty, 

def'enclo.nt Stande.rct Register sho.11 issue a license 

providing for the perioclic rro.i'J';1eht .o.f roynlties 

and providing for the rights to which the licensee 

shc.11 be entitlec1- UIJ.dor this judgr;1ent. Stich final 

detendnntion shall be retroactive for tho lice nse r::: -

,'.lpplicant t o tho d :lte upon which licensee-~.pplicnnt 

shc,11 h ,:-,ve r:.cguircd tho right t o n /J.ke, use , nn<l ve nd, 

or ~ny one or more of these rights , under tho patent 

to which the r-.pplic,::,tion 1:,ert:::d.ns. The final detor­

minntion G.S o.foreso.id shall be retroactive, for c,11 

other licGnsees hnviri.g the sc-me rights unc.or tho s n.me 

pr,t e nts, .to the c1,'.'.te the licensee-::i.pplicc.mt files his 

o..pplication wJth the Court. If' the o.pplico.nt for n. 

licons o f .2ils t o accept such H.conso, the npplico.nt 

for c, license shnll pr,,y the court costs in such 

proceecling. 
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~ Nothing herein sh.').11 prevent !:'..ny ::ppliccmt from n.t-

tc..cking, in the Qforeso,in proceedings or in nny other 

controversy, the valic~.ity or sco:pe of rmy of the po.-

t ents, nor shc:11 this judgment be construed o.s inport­

ing c::.ny va.lidity or vo.lue to ::my of stiid pntents. 

VII. · 

DofondGnt Stnnd~rd Bogistor is hereby ordore~ c:.nd di­

rected, within ninety (90) days c.f'ter the entry of th;i.s 

judgment, to notify '.:.ll present lessees of its pl('.tens o.nd 

o.11 :pres ent owners of its :::mx:ilinry eguipr:mnt of the 

chnnge s in their o.;;reements with defenctg,nt Stcnd,'J,rc1 Reg-
/ 

ister in cor-1:plic..nco with this firn:tl juc1gr10r1t o.nd in:form-

ing then of their rights under t~is fina l judgnent . Such 

notice shc.11 be deer:1oct completed when r:i.o,iled. by defend.ant 

Stoncln.rc!. Register by registered m:dl, o,dd.resseci to the 

rosi,ective l::::.st k...riown post office c.ddr esses of cl.efendo.nt 

Stn.ndo.rcl. Register's present lessees of its ple.tons D.nd 

owners of its nuxilinry equipncnt. 

Dcfednnnt Stn.udc.rd Register is hereby orclerod nnd 

cl.irected t o file with this Court o,n,:l. with the Attorney 

Generc,l of the Unito d. StCLt0s, or with tho Assistant i..t-

torney G0nerc.l in ch.:.2.rge of tho A..--iti-Trust :Division, a 

report within 120 dc.ys nfter the c'..(~t e of the entry of this 

judgment, of nll .:,ction to,lrnn by it to comply with or 

conform to the terns of this judgn0nt. 

IX. 

For the ·purpose of securing conplic.nce with this 

,iudgnent o.ncl. for no other purpose, duly authorized repre­

sentatives of tho Depa rtment of Justice sh(::.11, upon written 
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request of the Attorney G.onero.1. or an Assistant Attorney 

Go::1er0,l, o.nc1 on reasonnble notice t o d.efenc1c.nt Standar d 

Register, :oncle to its :principal office, be pernitted, sub­

ject to 8UY leg~lly recognized privilege: 

(1) Acce ss, during tho office hours of s cdd 

c::efendcmt Sta.nrJ.o.r ,".. Begister , t o 1:111 books, 

ledgers, r::,cccu...~ts, correspondence, nenoranda., 

and other recor ds c~nc1 d.ocunonts in the pos:-­

s ession or unc'to r the control of srcid. defend­

cmt. Stanc!.o.rd Register relating to c.ny nn ..tters 

contnined in this judgnent: nncl 

(2) Subject to the re:::.sonc.ble convenience of 

scdd defendant St."..Ild.nrd. Register a.nd without 

r e straint or interference from it, to inter­

view officers or employees of such c1ef'endnnt 

St~ndard Register, who n~y have counsel pres­

ent, regarding o.ny such matters. 

For tho pu:r.-pose of securing cornplio.nce with this juc'lgr.ient, 

deferid.nnt St.::mdc.r c_ Register, upon the written r e guet,t of 

The Attorney Genor :::l or rm Assisto.nt Attorney Genera l, cma. 

upon rensonr.'ble noti-ce to its princip:11 office , sho.11 sub­

mit such written r eports with respect t o ,?..ny of the natters 

cont:dned in this Juc1gnent c.s fron tine to tine IJ.:::y be neces­

sary for the :purpose of enforccr.10nt of this juc1gnent •. No 

informe.tion obtained by the nenns provided in this pnrr.grn:ph 

shall be divulged by a.ny representative of the Depc.rtnent 

of Justice to r~ny pe rson other tho.n n duly authorized rep­

resentative of such Depc.rtment:, except in the . course of 

legnl proceedings to which the United Stn.tes is::::. pnrty 

for the purpose of securing complj_mi,ce with this juclgnont, 

or ,'.'..S - otherwise r e quired. by l:;i.w ~ _ 
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Jurisdiction of' this crnise is retained for the 

purpose of en:1bling cny of the pt~rties to this judf,.rment 

t o apply to the Cotirt Gt ~Y time for such further orders 

::ma directions D,S r.rw be heCGSf:12.r:f or rq:rproprio.te for the 

construction or cc..:tryi:ng out of this judg1:1.ent, for the 

DLienc:.nent, noflificctibn, or termino.tion of any of the 

provisions the~eofJ for the enforcenent of corr~lio.nce 

thorm{ith, c,nd f or the punisht.ient of violr.tions thereof. 

{s I, Bolitho, Laws 
'United Sto.tes District Judge 

Dcted.: De ce:::iber l.3, 1949 . 

We her9by consent to the entry of the foregoing 

final juclgnent: 

/s/HERBERT A, BERGSON 
HERBE'.rlT A, BERGSON 

Assistn.nt Attorney General 

/s/Sigmu,nc1 Timberg 
SIGMUNDTIMBJifRG 

Specic.l Assistorit to the 
Attorney General 

/s/ Victor H. KJ;-n~er 
v':tcToR H, .KR/-t\1ER 
Trio.l Attorney 

/s/ Herbert N. Mnletz 
HERBERT N. Wi.IB'I'Z 

Attorney 

Attorneys for plii.intiff 

STEPTOE & JORNSOl'T 

By/s/ Donald 0, Lincoln 
DONALi) 0, tINCOlN 

Attorneys for Dofenclnnt 
The Stru1dnrd Register Conpnny 
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EXHIB:CI'. . A 

PATENT NO..• DATE Olr IS$0fiNCE INVENTOR 

l,89.4;065 1/10/33 John Q.• She:rnn.n et e.L 

1,896)032 1/31/33 John Q. Sherman et n.l. 

1,974.,368 9/18/34 John Q. She:rD.'.lll 

2,000,649 5/7/~5 John Q. Sherncm 
re.20,888 

2,0005650 5/7/35 John Q. Shermo.n et nl. 

2,000,651 5/7/35 John Q. Shernc.n et q.l. 

2,004,395 6/11/35 JOhn Q .• Shermcn et nl., 

2,012,282 8/27/35 Albert W. Metzner 

2,012,289 B/27/35 
/ 

· John Q. Shernun et c-,1. 

2,033,868 3/10/36 John Q,. Sheman et o.l. 

2,047,233; 7/14/36 John Q,. Sherr:in.n 

2,067,210 1/12/37 John Q. Sherr.inn 

2,067,211 1/12/37 John Q. Shernan et o.l. 
r e.21,842 

2,095,292 10/12/37 John Q, Sherman 

2,095,293 . 10/12/37 ,John Q.• Sherman 

2,098,978 11/16/37 John Q. Shennnn 

2,102,651 12/21/37 John Q. Sherman et n.l. 

2,112 ,833 ~-/5/38 Henry G. Dyvbig 

2,113,579 4/12/38 Henry G. Dyvbig 

2,128,924 9/6/38 Henry G. Dyvbig 

2,149,316 3/7/39 J.ohn Q. Shermn.n 

2,160,916 6/6/39 John Q. Sher� o.n et nl. 

2,172,414 9/12/39 John Q,. Sherman 

2, 173,864 9/26/39 John\ Q. Sherric.n et nl. 

2,177,675 10/31/39 John Q. Sherm2.n 

2,200,308 5/14/40 John Q. Sher:o::m et d.J... 

2,237,320 4/8/41 Spo.ycl et r.l. 

2,252,720 8/19/41 Albert W. Metzner 
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Exhibit A 
PQge 2 

PATENT NO. DATE OF JSSUANCE INVENTOR 

2,.252, 733 B/19./41, Joh."'l Q.• Sherman et o.l. 

2,252, 734 8/19/41 Joh."'l Q. Sheman 

2,252,735 8/19/41 J ohi"1 Q. Sherr:1n.n 

2,252,736 8/19/41 J ohn Q. Shcrncm et al. 

2,275, 1.J.75 3/10/42 John Q. Sheman 

2,277,156 3/24/42 John Q, Sherna.n et a l. 

2,277,693 3/31/42 Henry G. Dyvbig 

2,280,095 4/21/42 Albert W. Metzner 

2,291)658 8/4/42 J ohn Q. Shernc:1n 

21293,769 8/25/!~2 John Q. Shermr~n 

2,307,809 1/12/43 John Q. She rman 

2,309 ,656 2/2/1~3 Albert W. Metzner 

2,311,702 2/23/43 John Q. Sherm,'"!.n 

2,318 ,020 5/4/43 John Q.. Sherman et al. 

2,327,377 8/2!~/43 Al bert W. Metzner et a l ; 

2,328,582 9/7/43 Bo.ynoncl G. :Ratchford. et a l . 

2; 3!~5, 008 3/28/44 John .t. Schmidt 

2,346 ,163 4/n/Ji.4 Hiles 

2,3531194 7/11/!~4 J ohn Q. ShernGn e t a.l. 

2,355, 668 8/15/44 Morse 

2,355,690 8/15/1+4 1\.bro.,rJ. T. Zent 

2,361,421 10/31/44 ·John Q. Sherr::10.n 

2,368 ,671~ 2/6/45 Albert W. Metzner 

2,368,683 2/6/45 J ohn Q. Sherna.n 

2, 377,896 6/12/45 Albert W. Metzner 

2,380 ,91+9 8/7/45 · Joh."1 T, Dr.vids on 

2,384J807 9/18/35 Bruce T. Bickel 

2,392 ,838 1/15/46 John T. D:::vi dson 

2,440,302 4/27/48 · John Q. Shern:m 

2,452,.591 11/2/48 .Albert Metzner 

2,476,326 7/19/49 John Q. Sherrn:m A-61



EXHIBIT B . 

SERI:u. NO. FILING DATE . INVENTOR 

92,798 12/1/48 John T. Do.vidson et e:.l, 

83,196 3/24/49 John T. Davids on et o.l. 

685,457 7/22/46 Stimps on et o.l . 

749 ,640 5/22/47 J ohn T . Dnvidson et n.l. 

122,459 10/20/49 John T. Do.,vids on 

128,774 11/22/49 John T. Do.vidson 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA. 

UNI'rED STATES OF A11ERICA, ) 
) 

Plaintiff, ) 
) 

v. ) Civil No. 3472-47 

NATIONAL ASSOC
ESTATE BOARDS, 

IATION OF REAL 
ET AL., 

) 
) 
) 

Filed: October 4, 1950 

) 
Defendants. ) 

FINAL JUDGMENT 

This cause having come on for hearing before this Court upon 

the complaint filed August 27, 1947, the several answers thereto, the 

record of the trial herein, and the opinion, findings of fact and con­

clusions of law of' this Court, and final judgment having thereupon 

been entered by this Court on July 29, 1949, and 

Appeal having been taken by the plaintiff to the Supreme Court 

of the United states and said Court having entered its opinion on 

May 8, 1950, and issued ;Lts manda,te on.June 13, 1950, r~versing the 

judgment of this Court except as to the defendants Nationa~ Associa­

tion of Real Estate Boards and Herbert U. Nelson, and remanding this 

cause for proceedings in conformity with its opinion, 

NOW, .'I'BEREFORE_, upon. the mar.date of the Supreme Court, it is 

hereby 

ORDERED, .AD.J1IDGED AND DEGREED THAT: 

1. The judgment entered herein on July 29,, 1949~ is vacated 

except as to the defendants National Associa,tion of Real Estate Boards 

and Herbert U. Nelson. 

2. This Court has jurisdiction of the subject matter herein 

and of all the parties hereto u...Dder Section 3 of the Act of Congress 
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July '2, 1890., entitled 11 ..:ln Act to protect trade and commerce against 

unlawful restraints and monopolies," as amended, commonly knovm as 

the Sherman Act. 

3. _By adopting., agreeing to observe and observing schedu.JDs of 

commissions and fees for services in the sale, exchange, lease and 

management of real property in the District of Columbia., the Washington 

Real Estate Board and each of its members have contracted, combined and 

conspired in restraint of trade and commerce of the District of ColU111bia 

;in violation of Section 3 of the Sherman Act. 

4. (A.) (1) The schedule of commissions adopted by the Washington 

Real Estate Board is declared and adjudged illegal and is hereby can­

celled. 

(2) Paragraph 1 of Section 3 of the Coc:e of Ethics of 

the Washington Real Estate Board is declared and adjudged illegal and 

is hereby cancelled. 

(3) So much of paragraphs 3 arid 6 of Section 3 ·of said 

Code of Ethics as refers to a schedule of commissions or Board rates 

· of commission is declared and adjudged illegal and is hereby. cancelled. 

(4) So much of Subdivision Fourth, Article 2, of the 

Constitution and By-Laws of the Washington Real Estate Board as refers 

to 11definite and uniform standards of contracts and charges" is de­

clared and adjudged illegal and is hereby cancelled. 

(B) The Washington Real Estate Board, and each of its members., 

are perpetually enjoined and restrained from publishing; adopting, 

agreeing to adhere, or adhering to the schedule of commissions or to 

any of the above provisions of the Code of Ethics or the Constitution 

and By-Laws of the said Board, as above set forth, and from publishing, 

.adopting, agreeing to adhere, cir adhering to any new or amended schedule 

of commissions or provisions of the Code of Ethics or Constitution and 

By-Laws having a like purpose or effect. 
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5. Each of the members of the Washington Real Estate Board is 

perpetually enjoined and restrained from entering into, carrying out, 

acting under or enforcing any contract, agroemont or understanding 

with one or more other real estate agents or brokers to fix, maintain 

or stabilize any rato of commission or other charge for acting as 

_agent or broker in the sale, exchange, lease or 111.':l.Ilagoment of real 

property in the District of Columbia. But this shall not be construed 

to prohibit any such contract, agreement, or understanding when a party 

to such contract, agreement or understanding is acting as a principal 

rather than as agent or broker in a re1::.l estate transaction, or is 

acting jointly with the other party or parties as a broker or agent 
I 
in selling, exchanging, leasing or managing real property. 

6. The Washington Real Estate Board is perpetually enjoined 

and restrained from entering into any contract, agreement, or under­

standing or making any recommendation ·or suggestion or giving any 

advice by means of standard forms of contracts of sale, lease, or 

management, or by any other means vrhatsoover, regarding rates of com­

missions for services of brokers or agents in selling, exchanging, 

leasing, or mcnaging real property in tho District of Columbia. But 

this provision shall not be construed to prevent the Washington Re<$l.l 

Estate Board or any officer, agent, employee or member thereof from 

arbitrating by means of a committee or otherwise, bona fide disputes 

between real estate brokers or agents as to divisions of commissions 

with respect to particular transactions. 

7. For the purpose of securing compliance with this judgment, 

duly authorized representatives of the Department of Justice shall, 

on written request by the Attorney General, or an assistant attorney 

general, be permitted, subject to any legally recognized privilege, 

(1) upon reasonable notice to defendant Washington Real Estate Board, 

reasonable access, during the office hours of said defendant, to all 

books, ledgers, accounts, correspondence, memoranda and other records 
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and documents in the possession or under the control of said defendant 

relating to any matters contained in this judgment, and (2) subject to 

the reasonable convenience of said defendant and without restro.int or 

interference from thorn, to interview officers or employees of said 

defendant, who may have counsel present, regarding c:tny such matters; · 

provided, however, that inform'.ltion obto.ined by tho means permitted 

in this paragraph shall not be divulged by any representatives of the 

Department of Justice to any person other than a duly authorized ropre­

.sentative of the Department of Justice except in the course of legal 

proceedings for the purpose of securing compliance with this judgment 

in which the United Statos is a party or as is otherwise required by law. 

8. Jurisdiction of this caus0 is retained for the purpose of 

enabling any of the parties to apply to the Court at any time for such 

further orders and directions ~s nay be necessary or appropriate for 
I 
the construction or carrying out of this judgment, for the modification 

of any of the provj_sions tl1ereof or the enforcement of compliance there­

with and for the punishment of violations thereof. 

9, This judgment shall be binding not only upon the Washington 

Real Estate Board and its members, but also upon the successors and 

assigns of and any person acting or claiming to act under, through 

or for said Board or members. 

10. The plaintiff shall recover rrom tho Washington Real Estate 

Board taxable costs of this suit, in the am~unt of $100.60. 

/s/ Alexander Holtzoff 
United States District .Judge 

Dated: October 4, 1950 
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-64,504 Court Decisions Number 217-104 
6-21-S1U.S. v. United States G::,1pwm Co., .et. al. 

rn 62,853] United States v. United States Gypsum C~.• I·fational Gypsum Co., Certain ·· 
Teed Products Corp., The Celotex Corp., Ebsary Gypsum Co., Inc., Newark Plaster Co., 
Samuel M, Gloyd, d.b.a. Texas Cement Plaster Co., -Sewell L, Avery, Oliver M, Knodc, 
Melvin H, Baker, Frederick G. Ebsary, and Frederick Tomkins. 

In the District Court of the .United States for the District of Columbia. Civil Action 
No. 8017. May 15, 1951. · 

!JI 62;853 Copyright 1951, Commerce Clearing House, Inc. 
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r;umber 217-105 Court Decisions 64,505 
V. S. ii. United States Gyj,szim Co., ct al. 

Sherman Antitrust Act 

Final Amended Decree-Price Fixing and Customer Classification in Gypsum Board 
ndustry-Compulsory Non~Exclusive Licensing of Patents.-An amended decree, issued 

i:-. conformity with the mandate of the Supreme Court after a finding that gypsum board 
companies had entered license and other agreements violative of the Sherman Act and •iri 
restraint of trade, prohibits continuation of listed unlawful agreements, prohibits future 
agreements fixing prices or classifying customers, requires non-exclusive licensing of 
i::~·psum board patents at reasonable royalties to all proper applicants, and provides for 
;;rne rvision and enforcement of the decree by officials of the Justice Department. An 
interim license form is appended to the decree. 

See the Sherman Act annotations, Vol. l, lf 1270.134, 1270..379, 1610.290, 1610.301, 
1610.551. 

Enterbg decree in conformity with opinion and mandate of the Supreme Court of the 
United States, 71 S. Ct. 160, reported at IT 62,729.. 

[In fit!/ text] 

Preliminary Statement 

This cause came on for trial before this 
Court on November 15, 1943. At the con­
clusion of plaintiff's presentation of the case 
cefendants moved pursuant to Rule 41 (6) 
oi the Federal Rules -of Civil Procedure for 
judgment dismissing the complaint on its 
::«·rits. The motion of defendants ,vas granted 
.-\ugust 6, 19-1-0. The judgment so rendered 
b)· this Court was reversed by the Supreme 
Court of the Fnited States and the case was 
rem anded to this court for further proceed­
ing, in conformity with the opinioµ of the 
'-upreme Court (.333 U.S. 364). 

Following the remand, the plaintiff pursu­
·,.::, '. , , Ruk 56 of the Federal Ruies of Civil 
1\--cced .. tre, rnove d for sumn1a~--y judgment in 
:ts iavur tspo,:, the pleadings and all of the 
,,rc,ceedings which theretofore ha,1 been had 
in the case, or, in the alternative for such 
further proceedings as this Court might 
direct, and defendants, by direction of the 
C0urt, filed proffers of proof. 

.\rgumeil.t by counsel for the respective 
parties upon the motion of plaintiff was 
!:card by the Court and after due considera­
tion of ·such argument and of defendants' 
pro ffers of proof, Garrett, J. and Jackson, J., 
c0nstituting a majority of · the Court, an­
nc,unced a ruling to the effect that plaintiff's 
n.0t ion for summary judgment would be 
;~anted, and Stephens, Jr., who presided 
caring the trial, announced his dissent from 
,uch ruling. 

T hereafter counsel for plaintiff and counsel 
I•;r certain of the defendants submitted forms 
<:,; final decrees for the consideration of the 
Court and also suggested findings of fact, 
the latter to be considered in the event the 
Court should deem it necessary to make any 

· 

findings of fact additional to .those originally 
found by it and to those stated in the opinion 
of the Supreme Court. 

In due course, the Court heard arguments 
respecting the proposed decrees and the 
suggested findings of fact, and full con­
sideration was given thereto and to all prior 
proceedings.......:all being considered in · the 
light of the decision of the Supreme Court 
which, as understood by the majority of 
this Court, held that the defendants acted 
in concert to restrain trade and commerce in 
the gypsum board industry and monopolized 
said trade and con1me1-ce among the sever al 
state·s in that section be1·einafter referred 
to as· the eastern territory of the United 
States, which section embraces all the states 
of the United States westward from the 
eastern coast thereof to the Rocky lvfounlains 
am! including N cw Mexico, Colorado, 
vVyoming, and the eastern half of .Montana. 

Thereafter this Court, on November 7, 
1949, entered its decree sustaining plaintiff's 
motion for summary judgment and _granting 
relief 'which it deemed appropriate to its 
adjudication. Plaintiff thereupon appealed 
to the Supreme Court seeking to have the 
scope of the relief enlarged, and certain 
defendants appealed to the Supreme Court 
for a revers,i.l of the j.udgment, which latter 
appeal was dismissed by the Supreme Court 
on May 29, 1950. On November 27, 1950, 
the Supreme Court rendered an opinion on 
the plaintiff's appeai, affirmfng this Court's 
adjudication of Sherman Act violation, hold­
ing there was concerted action through the 
fixed-price licenses and accepting as true. 
the underlying facts in the defendants' proof 
by proffer. Nevertheless, the Supreme Court 
reversed the decree hPsetofore entered here­
in and remanded tht> cause to this Court 
with instructions to rn.odify its decree and 
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for further proceedings in conformity with 
its opinion: 

Upon remand, this Cou1·t, after ordering 
counsel for the plaintiff and for the defense 
to submit forms of decree in conformity 
with the Supreme Court opinion and after 
considering such forms has modified its 
decree of November 7, 1949, in accordance 
with the Supreme Court's opinion of No­
vexr.ber 27, 1950. 

Decree 

h IS THEREFORE ORDERED, ADJUDGED AND 
DECREED: . 

ARTICLE I 

[I11risdictian of Matter] 

This Court has jurisdiction of the subject 
matter hereof and 0f the parties hereto. The 
complaint states a cause of action against 
defendants un.-1er the Act of Congress of 
July 2, 1890 in titled "An Act to Protect 
Trade anci --:omrnerce Against Unlawful 
Restraints and 1fonopolies," commonly known 
as the Sherman i'·.ntitrust Act, and acts 
arnendatory thereof and supplemental thereto. 

ARTICLE II 
[DefinitionsJ 

As ns ed in this decree: 
1. "Defc:1dant companies" sh all mean all 

,:·,f the ·corporate defendants and Samncl l\L 
Gloyd, doing business under the name of 
Texas Cement Plaster Company. 

2. "Gypsum board" shall mean plaster 
board, lath, wallboard, special surface board, 
sheathing, liner board (including any such 
product which is perforated or metallized) 
made from gypsum. 

3. "Gypsum products" shall mean gypsum 
board as defined in the preceding paragraph, 
and plaster, block, tile and Keene's cement 
made from gypsum. 

4. "Patents" shall mean United States 
Letters Patent and applications for United 
States Letters Patent relating to gypsum 
board, its· processes, methods of manufacture 
or use, now owned or controlled by defend­
ant United States Gypsum Company and 
issued to, applied for or acquired by defend­
ant United States Gypsum Company within 
a p eriod of five (S) years from the date of 
this decree, including Letters Patent issued 
upon ,my of said applications, and continua­
tions in whole or in part, renewals, reissues, 

divisions and extensions of any such Letters 
Patent or applications for L_etters Patent. 

5. "Patent Licenses" shall mean the patent 
license agreements which were in effect be­
tween defendant United States Gypsum 
Company arid each of the other defendant 
companies at the time the complaint herein 
was filed and described in said complaint 
as follows: 

Agreement elated October 15, 1929, be­
tween United StatesltGypsum Company, 
as licenso r, and Certain-Teed Products 
Corporation, as licensee; 

Agreement dated October 17, 1929, be­
tweeri United States Gypsum Company, 
as licensor, and National Gypsum Com­
pany, as licensee; 

Agreement elated October 18, 1929, be­
tween United States Gypsum Company, 
as licensor, arid Ebsary Gypsum Company, 
as licensee; 

Agreement elated November 5, 1929, be­
tween . United States Gypsum Company. 
as licensor, and Universal Gypsum and 
Lime Company (National Gypsum Com-
pany, as Assignee), as licensee; · 

Agreement dated November 25, 1929, 
between United States Gypsum Company, 
as licensor, and American Gypsum Com­
pany (The Celotex Corporation, as As• 
sign ee), as licensee; 

Agreeri1e11t dated Ap{·il 23, 1930, be•· 
tw ee n .liniterl States Gypsum Company, 
as licensor, and K elley Plasterboard C0111-
pany (Newark Plaster Co., as Assignee); 
licensee ; 

Agreement dated February 10, 1937, be- · 
tween United States Gypsum Compani, .. 
as licensor, and °Texas Cement Plas ter 
Company, as licensee; 

·Agreement dated October S, 1934, be­
tween United States Gypsum Company, . 
as licensor, and National Gypsum Com-· 
pany, as licensee (Metallized board); ·. 

· Agreem·ent dated October 12, 1934, be, 
tween United States Gypsum Company, 
as licensor, and Kelley Plasterboard Com· 
pany (Newark Plaster Company, as As-

. signee), as lice)1see (Metallized board); 
Agreement elated November 2, 193'k 

between United States Gypsum Company,. 
as licensor, and Certain-Teed· Products 
Corporation, as licen.see (Metallized boa rd); 

A g reement dated December 4, 1934, be­
tween United States Gypsum Company , 
as licensor, and American Gypsum Corn · 
pany (The Celotex Corporation, as P,s­
signee) , as licensee· (Metallized board); 

Agreement dated August 14, 1935, be­
tween United States Gypsum Company, 

,i _62,853 Copyright 195.1, Commerce Clearing House, Inc. 
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as licensor, and Ebsary Gypsum Company, 
as licensee (:Metallized Board); 

Agreement dated June 8, 1938, between 
United States Gypsum Company, as licensor, 
and Certain-Teed Products Corporation, 
as licensee (Perforated lath); 

Agreement dated September 16, 1938, 
between United States Gypsum Company, 
as licensor, and · Certain-Teed Products 
Corporation, as Licensee (Perforated lath); 

Agreement dated February 2, 1937, be­
tween United States Gypsum Company, 
as licensor, and Ebsary Gypsum Company, 
as licensee (Perforated lath); 

Agreement dated September 16, 1938, 
between United States Gypsum Company, 
as licensor, and Ebsary Gypsum Company, 
as licensee (Perforated lath); 

AgreemeTlt dated June 23, 1937, between 
United States Gypsum Comp,.ny, as li­
censor, and Kelley Plasterboard Company 
(Newark Plaster Company, as Assignee), 
as licensee (Perforated lath); 

Agreement dated January 3, 1939, be­
tween United States Gypsum Company, 
as licensor, and Newark Plaster Company, 
as licensee (Perforated lath); 

inti any supplement or amendment to any 
oi said patent license agreements. 

ARTICLE III 

[Finding of Restraint] 

The defend,:.nt companies h2ve acted in 
Cd1:cert in res'!:r;.lr.:.t of trade ~~.nd conirnerce 
;unon~r the sc~,~er~J states in the eastern terri­
torv ~f the l_T;:itc::d States to fix, n1aintain 
.1mi control the prices of gypsum board and 
h;lYc monopolized trade and commerce in 
the gypsum board industry in violation of 
sections 1 and 2 of the Sherman Antitrust 
Act. 

ARTICLE IV 

[Licenses Unlawfiil] 

Each of the license agreements listed in 
Article II hereof is adjudged unlawful un­
der the antitrust laws of the United States 
and illegal, null and void. 

ARTICLE V 

[Agreements Prohibited] 

T lte defendant companies, and their re­
,ptctive officers, directors, agents, employees, 
representatives, subsidiaries, and any person 
acting or claiming to act under, through or 
for them, or any of them, be and each of 
them hereby is enjoined from entering in_to 

or performing any agreement or understand­
ing among the defendant companies or other 
manufacturers of gypsum products to fix, 
maintain or stabilize, by patent license agree­
n1ents oi: other acts or course of action, the 
prices, or the terms or conditions of sale, 
of gypsum products sold or offered for sale 
to other persons, in or affecting interstate 
commerce; and from engaging in, pursuant 
to such an agreement or understanding, any 
of the following acts or practices; 

• (1) agreeing upon any basis for the 
selection or classification. of _purchasers 
of gypsum products; 

(2) refraining from .selling gypsum prod­
ucts to any purchaser or any class of 
purchasers; 

(3) agreeing upon any plan of se!Fng 
or · quoting gypsum products at pnces 
calculated or determined pursuant to a 
delivered price plan which results in iden­
tical prices or price quotations at given 
points of sales or quotation by defendants 
using such plan; 
· (4) policing, investigating, checking or 

inquiring into the prices, quantities, terms 
or conditions of. any offer to sell or sale 
of gypsum products. 

ARTICLE VI 

[Compi.lsory Licensi1ig] 

1. Defendant United States Gypsum Com­
pany is hereby ordered and directed to grant 
to each applicant making· application there­
for, hut only in so far as it has the right 
to do so, a non-exclusive license to make, 

. use and vend under any, some or all patents 
as hereinbefore defined, at a reasonable, non­
discriminatory royalty or royalties theref6r. 
Defendant United States Gypsum Company 
is hereby enjoined from making any sale or 
other disposition of any of said patents 
which deprives it of the power or authority 
to grant such licenses unless it requires as 
a condition of such sale, transfer oi· assign­
ment that the purchaser, transferee or as­
signee shall observe the requirernents of 
Articles VI and VII of this decree, and 
unless the purchaser, transferee or assignee 
shall file with this Court, prior to or as a 
part of the consummation of said transac­
tion, an undertaking to be bound by said 
articles of this decree. 

[Permissible Restrictions in.Licenses] 

2. Defendant United States Gypsum Com­
pany is hereby enjoined from including any 
restriction or condition. whatsoever in any 
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license or sublicense granted by ·it pursuant 
to the provisions of this article, except that 
.(a) the license may be indivisible and non­
-transferable; (b) a reasonable, non-discrimi­
natory royalty may be charged, which royalty 
may not be· imposed upon or measured by 
patent~free products, processes or uses; 
(c) provision may be made requiring licensee 
to keep full and accurate records of the 
gypsum board manufactured and sold by it 
under any such patent and requiring licensee 
to make appropriate reports to licensor as 
to the royalty due, but snch reports shall 
not disclose tlie selling price of the board 
or disclose a breakdown of the size or 
thickness of the board sold; (d) reasonable 
provision may be made for periodic inspec­
tion of the books and records of the licensee 
by an independent auditor, or by any person 
acceptable to the licensor and licensee, who 
shall report to the licensor only the amount 
of royalty due and payable; (e) reasonable 
provision may be made for marking the 
gypsum board manufactured cir sold under 
the licensed patent; ;rnd (f) reasonable pro­
vision mav be made for cancellation of the 
license upon failure of the licensee to pay· 
the royalty or to pe rmit the inspection of . 
its books and records or for other material 
breach of the terms of the license agreement 
by licensee or in the event licensee shill be 
adjudged a bankrupti The license agree­
m ent sh2.ll be in ,Hi ting: signed by the 
rarii t :< th ert: o and shall to the extent that 
lice 11 sor h as the riglit to do so, grant to the 
li.:ensc ('. t he full right to make, use and vend 
the inventions and improvements described 
in the claims of each patent license, in the 
manufacture, sale or· use of gypsum board, 
'for the full term · of the patent and any 
renewal, reissue, division, or extension there­
of, and may contain _the provisions herein­
aboYe set forth an<;! such other lawful pro­
visions .as may be agreed upon between the 
parties thereto and which are not in conflict 
with any of the provisions of this decree. 

[Agreement Upon Royalties] 

3. Upon receipt of written request for such 
a license defendan.t United States Gypsum 
.Company shall advise the applicant in writ­
ing of the royalty which it deems i'easonable 
for the patent or patents to which the· re­
quest pertains. If the parties are unable to 
agree upon a reasonable royalty within 
sixty (60) days from the date such request 
for a license was received by United States 
·Gypsum Company, the applicant therefor 

shall within ten (10) clays thereafter apply 
to this Court for a determination of a t;eason­
able royalty or be deemed to have abandoned 
his said request for such license. The ap­
plicant shall promptly give written notice 
of the filing of suc~t application to the United 
States Gypsum Company and to the Attor­
ney General of the United States, who shall 
have the right to be heard thereon. The 
reasonable royalty rate or rates so deter­
mined by the court shall apply to such 
patent or patents in the license of the appli­
cant from the date of his last written request 
for such license, and to such patent or 
patents in all other licenses then or there­
after issued under this decree from the date 
of such determination. Pending the com­
pletion of any such proceeding, applicant 
shall have the right to make, use and vend 
under the patent or patents to which his 
application pertains upon the terms and 
conditions as set forth in paragraph 4 of 
this Article, provided he files his application 
for the determination of a reasonable royalty 
as aforesaid. · 

[Intel'im Royalties by Court] 

4. Where an application has been made 
to this . Court for the determination of a 
reasonable royalty under . paragraph 3 of 
this Article, the applicant or the U1iited 
States Gypsum Company ·may apply to the 
court to fix an interim royalty rate pending 
final determination of what constitutes « 
reasonable royalty. If th e court fixes such 
interim royalty rate, United State,.; Gypsum 
Company shall then issttc and the applicant 
shall accept an interim license agreement 
effective as of the date c,f the applicant's last 
written request for such license hereuucler 
ancl in the form this day filed herein illl<l 

appi'oved hy the court, providing for the 
periodic payment cif royalties at such interim 
rate from· the effective date of such interim 
license. If applicant faiis to accept such 
interim license or fails to pay the interim 
royalty in accordance · therewith, ai1y such 
action or omission•shall be grounds for the 
dismissal of tl, application the deter­1e for 
mination of a reasonable royalty ancl the 
withdrawal or cancellation of the interim 
license. Where an interim license has been 
issu ed pursuant to this paragraph, reason­
able royalty rates for any patent or. patents 
as finally determined by the court shall 
apply to such patent or patents in the li­
censes of the applicant and all other appli­
ca1its then before the court and shall be 

11 52,853 Copyright 1951, Commerce Clearing House, Inc. 



6-21-51 

A-74

Number 217-109 Court Decisions 64,509 
U.S. v. United States Gypsm,'i Co., et al. 

retroactive \vith respect to each such appli­
cant to the date of his said written request 
for such license. 

ARTICLE VII 

[Fair-Trade and Other Exceptions] 

Nothing contained in this decree shall be 
deemed to have any effect upon the opera­
tions or activities of said defendants which 
·are authori zed or permitted by the Act of 
Congress of April 10, 1918, commonly called 
the \Vebb-Pomerene Act, or the Act . of 
Congress of August 17, 1937, commonly 
called the ]\filler-Tydings Act, or by any 
present or future act of Congress or amend­
ment there to; provided, however, nothing 
contained in this Article shall in any manner 
affect the provisions of Article VI of this 
decree. 

ARTICLE VIII 

[Visitatio1i and Inspection] 

For th e purpose of securing compliance 
with this d ecree, and for no other purpose, 
duly authorized representatives of the De­
partment of Justice,. upon written request 
of the Attorney ·General or any Assistant 
Attorney General, and on reasonable notice 
in writing addressed to any defendant com­
pany at its principal office, shall be permitted, 
subject to any legally recognized privilege: 
f_a ) acce::s during the office bonrs of said 
d<"iend,,nt ,r1 all books, ledgers, accounts, 
correspondence, n1ernorauda, 'and other rec­
ords and doCL1ments in its possession .. or 
under its control relating to any of the 
matters contained in this judgment; (b) 
subject to the reasonable convenience of 
said defendant ~nd ,vithout restraint or in­
terference from it, to interview officers or 
employees of said defendant regarding any 
of the matters contained in this judgment; 
provided, however, that either said defend­
ant or an)' such officer or employee may 
have co.imsel present at any such interview, 
No information obtained by the means per­
mitted in this Article shall be divulged by 
any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Department 
oi Justice, except in the course of legal 
proceedings in which the United. States of 
America is a party, for the purpose of secur­
ing- compliance with this decree or as other­
wise reqttired by law. 

ARTICLE IX 

[Costs] 

Judgment is entered against the defendant 
companies for SO% of the costs of $2,824.00 
to be taxed in this proceeding, and the costs 
so to be taxed are hereby prorated against 
the several defendant companies ·as follows: 

United States Gypsum Company . . .. $776.60 
National Gypsum Company. . . . . . 324.76 
Certain-Teed Products Corporation .. 155.32 
The Celotex Corporation . . . . . . . . 42.36 
Ebsary Gypsum Company, Inc. . . 42.36 
Newark Plaster Company . . . . . . . 56.48 
Samuel M. Gloyd, doing business 

under the name of Texas Cement 
Plaster Company . . . . . . . . . . . . . 14.12 

ARTICLE X 

[hwisdictioii Retained] 

Jurisdiction of this cause, and of the par­
ties hereto, is retained by the Court for the 
pm·pose of enabling any of the parties to 
this decree, or any other person, firm or 
corporation that may hereafter become bound 
thereby in whole or in part, to apply to 
this Court at any time for such · orders, 
modifications, vacations or directions as may 
be necessary or appropriate (1) for the 
construction or carrying out of this decree, 
and (2) for the enforcement of compliance 
therewith. Let the decree be entered. 

Interim License 

Tars AGREEMENT, made this . . . . . day of 
.......... , A. D. . .... , by and between 
UNITED STATES GYPSUM COMP.ANY, 
an Illinois corporation, oi Chicago; Illinois, 
hereinafter referred fo . as Licensor, and 
. . . . . . . . . . a . . . . . . . . . . corporation, of 
......... , hereinafter referred to as Licensee, 

WITNESSETH, That 

WHEREAS, Licensee desires to obtain a 
license to make, use and sell gypsum board 
made according to the processes or embody­
ing the claims of one or more of the here­
inafter mentioned patents, owned by Licensor, 
through the full term thereof; 

Now, THEREFORE, in consideration of the 
sum of One Dollar and other good and 
valuable considerations, the receipt whereof 
is hereby acknowledged, and of the mutual 
covenants and agreements hereinafter con­
tained, the parties hereto have agreed as 
follows, tow~~: · 
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1. Licensor has agreed to and does hereby to Licensor at its said office on or before
give and grant unto Licensee an indivisible the 20th day of each calendar month the 
and non-exclusive right, license, and priv i­ hereinbefore stipulated royalties or license
lege to. make, use and vend the inventions fees which may then be due under the terms
and improvements claimed in the following of this agreement on account of all such
letters patent: gypsum board manufactured by it and sold

during the preceding calendar month.Patent Number · Date Expiration Date 
5. Licensor shall have the right, at allin the manufacture, use or sale of gypsum reasonable times and for such period orboard, in the United States of America and periods of time as it may from time to timethe territories and possessions thereof, for determine, to verify the correctness of thethe full term of the last to expire of said royalty payments by periodic inspection 0£letters patent, including any reissues thereof. the accounts and records of Licensee referred

2. Licensee agrees to pay to Licensor for to in the next preceding paragraph, provided,
the right and privilege granted under P ara­ however, that such inspection shall be made
graph 1 above a license fee or royalty at by an independent auditor, .or by any other
the rate of - per cent (-%) of Licensee's person acceptable to both LicensQr and
selling price of all gypsum board manu­ Licensee, who shall report to Licensor only
factured under any of the processes or em­ the amount of the royalties which were pay­
bodying any of the inventions covered by able during the period covered bv the in­
said patents and sold by it during the term spection. If Licensee shall object to the
hereof, provided that no license fee or royalty independent auditor selected by Licensor,
shall be payable on gypsum board exported then Licensor shall name, in writing addreEsecl
by Licensee to any foreign country. Noth- · to Licensee, thre·e certified public account­
ing herein contained shall prevent Licensee ants of good standing , not directly or in­
froni selling any of said gypsum board in directly employed by it or in any other
any foreign country. manner connected with it, and if Licensee 

Licensee's selling price for the purpose of · shall not within ten days thereafter accept
computing the royalty shall mean the net · in writing any one of them, then Licensor 
price at Licensee's shipping point after de­ shall have the right to designate one of the
ducting transportadon charges ··•.and -cash three to act as the independent auditor. In
discounts allowed by Licensee. · any event, the expense of making any such

audit shall be borne equally by the parties.3. ·The license herein granted shall be
personal to the L icensee and shall not be· 6. Licensee ·agrees that all gypsmn board
sold, . assigned or transferrer! by it either manufactured ·and sold by it under or em­
Yoluntarily or by operation of law without bodying the claims of any of such pate 11t3
the written consent of Licensor. shall be distinctly m a rked with the word

"Patent" followed by the numbers of any of4. Licensee agrees to · keep separate, full the aforesaid patents, the claims of whichand accurate books of accounts and records are .embodied in said gypsum board, andshowing the exact quantity of all gypsum
board manufactured under any of the proc­ Licensee further agrees to distinctly mark

said gypsum board with the words "Licensedesses or embodying any of the inventions
covered by said patents and sold by it, to­ under the above patents and also under the

process claims of, patent," followed by thegether with the Licensee's selling price
thereof, and agrees that on · or before the number of any of the aforesaid patents of 
20th day of each calendar month it will 

which any process claimed therein is utilized
in the manufacture of said product.deliver to Licensor at its office in Chicago,

Illinois, true written 1·eturns, verified under 7. In the event eith er party shall at any 
oath by an officer or other authorized agent time neglect, fail or refuse to k eep or per- ; 
of Licensee, setting forth, without any break­ form any .of the conditio.ns or agreements
down with respect to thickness and size of to be kept or performed by · it under the
gypsum board, the quantity of sill such . provisions ·hereof, then the other party may

· gypsuin board manufactured by it, and sold at its election serve upon the party in default
during the preceding calendar month, and written notice of intention to terminate this
the amount ·of royalty due and payable on license and specifying the alleged default. . 
account of such gypsum board so manufac­ If the party in default shall not cure the
tured and sold. Licensee also agrees to pay default so specified within thirty (30) days
,I 62.853 . Copyright 1951, Con1:merce Clearing House, Inc. A-75
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thereafter, then the other party may cancel 
and terminate this agreement by serving 
upon the party in default written notice of 
its election so to do. In the event the 
Licensee shall at any time be adjudicated a 
bankrupt, then the license hereunder shall 
immediately be and become cancelled and 
terminated. .Neither party, by any such 
cancellation or termination, shall be relieved 
from any liability accrued at the time thereof. 

8. Any notice required° or permitted to be 
served by either party upon the other under 
the terms hereof, may be served by mailing 
the same to the other party, postage prepaid 
and registered, addressed to such other 
party at its last knO\vn principal office; and 
the deposit of such notice in the United 
States mails, postage prepaid and so addressed, 
shall constitute service of notice hereunder. 

9. In case Licensor shall grant to any 
other person any license under the aforesaid 
patents for the manufacture, sale or use of 
gypsum board made by use of the processes 
or embodying the claim or inventions claimed 
in any of said patents, .or shall grant any 
right under any s·uch license, upon terms 
more favorable than those granted here-

under to this Licensee, then it will grant 
to this Licensee a license on the same terms 
or extend to it the same right granted to 
any such other person. 

10. This Agreement shall be effective as 
of the ..... day of .......... . 

IN WITNESS WHEREOF the parties hereto 
have caused these presents to be signed in 
duplicate by their respective presidents, 
attested by their respective secretaries, and 
their corporate seal to be hereunto affixed, 
the day and year first above written. 

UNITED STATES GYPSUM COMPANY 

By 
President 

ATTE.ST: 

Secretary 

ATTF.5T: 

Secretary 
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U. S. c'. U.S. C3•psu111 Co. 

[jf 67,813) United States v. United States Gypsum Co., et a l. 
In the United States District Court ior the D is t ric t of Cc,lurnbia. Civil Action 

>io. 8017. Filed July 6, 1954. 
Case No. 548 in the Antitrust Divisi on of the Departmen t or Justi ce. 
Petiti01.s of the Uni ted States, National Gypsum Co., Certain-Teed ProdLtcts Co., 

Ebsary Gypsum Co., Inc., a nd Newark Plaster Co. for Orders, ::,.rodi ficatio ns or Dire ctions 
for the Enforcer.nent, Co nst ruction or Carrying O ut of the Filial Decree of l\fay 15, 1951. 

Sherman Antitrust Act 
Private Enforcement and Procedure-Suit by Co-Defendants in U . S. Antitrust Suit 

to Restrain Other Defendant from Seeking to Recover for Use of Its Patents-Jurisdic­
tion-Right of Private Parties to Seek Construction or Enfo,cement of Governn1ent 
Decree.-Petitioners, parties to a Government antitru st .decree declaring certain patent 
licu ~sing agreements v oi d, sou gh t an injunction agairist r espondent, another party to the 
decree, to rest rain foui- separate suits filed by the respondent against ~the petitioners iii other 
courts f01· . roya lties or for tlie reasonable v;i.lue of certain of its :;:iaten ts or for damages 
"becau5e. of infr ingement. The contention of the· respon dent that the court hcui no juris­
<:i.-,iun t o ,:, Jitcr tain th e injunction suit because (1) on ly the GO\·en iment could move 
.to construe or enforce the final dec ree, an d (2) th e Go_-ernment could parti cipa te inthe -· 
four patent ..suits .as an i:nterYenor or as G"!n. icus ~u riae \'tas overruled . .A..li,_hoUgh the Ati:oi·- · 
ncy Grneral represents th e p ublic in te res t in antitru st cases, wheie a dec!'te accords r ights 
to parti.?s th ereto, they can enforce such rights in a 1:-1anner consonant wit h the. u11derly ing 
purposes of the decree. By the terms of the final decree jurisdict ion was reseryed fo r 
,s=,y partie s i.o the decree to apply for construction and enforcernenf oi the -decree. Fur ­
tl1er, jurisdiction could be taken, because (1) a court oi equity can compel obedience to 
-its decree,. and where i t is , contended that there has been . a violation of the decr ee; the 
court c2_11 determine whether or riot such violation has actually been committed; (2) when 
a status es tablished by a fin al decree is alkt;edly enbngered by the acts of the respo ndent, 
an isrne within the jurisdiction of the cou r t is created; (3) jurisdiction to m0.:,ify the final 
decree within limits necessary to perfect its effectua tion was expre,;s iy reser·:ed by the 
terms of th at ,_le cree; and (4) to avoid rhe possible misconstruction of th e -final de_cree 
in_ a multipl icity oi actions, each invoJying the meanin g and applica ti on oi the decr ee. 
· See Dept. t>f Justice E nforcement and Procedure, Vol. 2, ~ 8233.325, 8233-4-00, 8233.475; 
:Private E nforcement and P rocedure, Vol. 2, ~ 9035.05. _ 

Private Enforcement and Procedure-Where Right Sought t o Be E n forced Is Integral 
Part of Scheme in Violation of Antitrust Laws-Patents~Suit for Royalties or for 
Infringement Damages-Licensing Agreements Void Under Final Judgment-Scope of 
Provision of Final Judgment.--l'etitioners, parties to a Government antitrust dec ree 
-<leclar ing certain patent lic ensing agreements null and void, sued to r estrain the respond­
ent, anoth er party io tht decree, from bringing in other courts four separate suits, each 
·based on alternative claim s fo r royalties or for the r easonable ·va1ue of t h e use of cer tain 
of its patents or for damages because of infringement. Petitioners contended th at the 
final decree in t he Gon,rnment case, declaring licen se agreements illegal, null and void, 
barred the pa t ent suits. Since two counts in each of t he four patent suits were bas_ed 
squarely on license agreements set forth in the Government ckcree ;md decla,-ed nuit 
and void by it, further prosecution of these two counts was en.ioined as dolative of the 
final decree. Lim.ited act ions involving the direct issu e o f patent infringement were not 
enjoined, since in th is situation, the final decree entered in the GO\·ernment case would 
not be affected. 

See Dept. of Justice Enforcement and Procedure, Vol. 2, \[ 8233.325; Private Enforce­
ment and Procedure, Vol. 2, \[ 9041.155, 9041.350. 

Pri.vate Enforcement and Pro.:edtlI"e-Where Right -S ought to Be Enforced Is Integral 
Part of Scheme in Violation of Antitrust Laws-Licen sing A greerT:ents Void Under Final 
Judgment-I./todifrcation of Juagment-Infringement, Contract, and Quantum Merui t 
Suits.-Petitioncrs, par tir:s to a Government antitrust decree decla r ing certa in patent 
licensing agreements nujl and Yo id , sued to restrain the responde1~t. another par ty to the 
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dec,·-:: e. from bringing in o the r courts four separate s:.i its, each based upon alleg ed patent 
uses. P et it ioners contended that the patent suits were barred by the provisions of the 
final decree in the Governme nt suit, but that if they were not so barred, that the Govern­
ment decree should be modified so as to prohibit them. The purpose and permissible 
functi on of an antitrust decree modification order is to cover something within the broad 
purposes of the decree but which, for some proper reason, was not induded in the existing 
decree. The determinative test is whether or not modification i~ reasonably necessary 
t,J e ffectuate the basic purposes of the decree. The purpose of the decree ·was to pre­
Yent the unlawful use of patent rights to violate the antitrust iaws. The final decree 
did not cc,\·ec suits for infri.ngement, in contract, or -ior quantum meruit. Consequent]:,·, 
the fi nal decree was modified to enjoin prosecutions b;.,sed on patent infring ements and on 
contracts. To allow recovery on the contracts and grant the relief sought would bring 
::>.bout the very r ec6,-ery prohibited by the decree declaring the agreements null and void. 
As to the count based on quantum meruit covering the use of the patents, this count ,vould 
be proper and prosecution thereof should not be enjoined unless the respondent would be 
barred by unpurged m ' 0 tt se of its patents. Howeyer, it wa,c; determined that patent misuse 
exis t ed, that it was sho,n1 as a matter of law anu on the facts, and that it was un·purged. 
Ccnsequently, the counts for quantiin-t rniniit were enjoined also. 

See Dept. of Jus ti ce Et1forcement and Procedure, Vol. 2, f: 8233.325; Private Enforce­
me,1t and Procedure, Vol. 2, i[ 9027.30, 9043.05. 

For th e petitioners: Edward Knuff, Special Assistant to the Attorney General, arg ued 
orally; Vincent A. Gorman and_Le~vrence Gochberg; trial attorneys for the United States, 
ar, c. -:: :m:d; Stanley N. Barnes: AssistantAttorney Gei1e·ral, Charles H. ·W<'lston and Edv,,anl 
h:.nc.:ff, Special As c:stants to the Attornc:: General, \\'illiam D. Kil gore and Vincent A. 
Gorman. trial attorneys for the ·united States, .,,,~re on the briefs (all for - the United 
Stat,·s ) . Samuel I. R osen man a-rguecl orally; Seymour Krieger, Elmer E. Finck, and 
Se::mour D. Lewis appeared; Samuel I. Rosenman, Elrntr F. Finck, Seymour D . Lewis, 
StCl rJey }I. Silver-berg, T:·foward \Veinstein, and Sey1nc,ur Kri eger were on the briefs, with 
Fir:ck & . Huber. and. Rosenm~n._Goldmark, Colin & Kaye, of co1-1nsel (all for Natio:1al 
Gypsum Co.). Norman A. Millt{:'ai'g1,1ecl orally; H ~r.bert \V. Hirsh·,~:C::; Roger N elson, ' 
Henry Clausen, and Franklin 11t Schultz appear,, rl; Herbert 'N. Hirsh, l\""orman A . Mil1:er; 
:o.11d C!austn, Hir sh & :i\Iillcr \Yere ·011 -the briefs;~ with Garson Purcell , and Purcell & 
:~ ,., son, of counsel (ior Certain~Te·ed Products Co rp.). B_enjamin P. De\Vitt argued orally 
,:_ irJr N e\\-ark P L"cter Co.), anc) Joaeph S. Rippey ;,rg,: ,,d orally (for Ebsary Gy.psum Co., 
Inc. ) ; joint briefs w ere filed fot X t' wa rk Plaster Co. and ior Ebsary- Gypsum Co., .In'°" 
upon which ,~·ere De..\Vitt, ·f'n)per & . Howell (.:-, ,_t ,::r,:eys ior Newark) a_nd Joseph S. 
Rippey (attorney for Ebsary).; · as ,q;te Benjamtn P .. Df:\Vitt, Sidney ·pepper, anJ Joseph _ 

- S. Rippey, .of courml. ... ;~~:= . ·. . . . . . . . . . ·~· , 
Fo, the respondent: Cran,_stpn · Sprz,y anrl TTr ticc BromleS· argu~'d or:i.lly; ·Robert ·: C> 

1'.eck, Hugh Lynch, Jr., and :Jo:hri · E. MacLe ish _ap peared; l3ruce l}ro_mley, Cranst,)n 
Spray, Robert C. Keck, and Hugh Lynch, Jr., w ere cn'i the briefs, as· "ivere Ci-avath, Swaine 
&: ).Ioore, and }IacJ... +;h, Spr~a_y, Price & Un_dC'.)"\i,qocl, . of counsel (for- · lJnitecl State? 
Gypsum Co.) . - · - · · · 

For the Celotex Corporation :,-:Alb ert E. Hallttt, . 
. Before KIMBROL'GH STOXE, Circuit Judge, and ·EuGENE \ VoRLEY 2.~d 1.\"ILLU.M: P. Cou:; 

JR.. Judges of the 1..:. S. Court of Customs and Pat~nt Appeals, sitting ;s District Judg es : · 
For other judg-ments entered in this proceeding in the U. S. District Court, District 

of Columbia, see 1950-1951 Trade Cases 1T 62,578, 62,853; 1946-1947 Trade Cases 1f 57,473. 
For opi..."1ions of the U. S. Supreme Court, see 1950-1951 Trade Cases 1f 62,632, 62,729; 
1948-1949 Trade Cases fi 62,226. 

[History of Litigation) Gyps um Company, et al., which we,·e en· 
STON E, Circuit Judge [In fufl text except gaged in the mining of gypsum rocks and 

for omissions indicated b}• asterisks]: The in · the manufacture and sale of gypsum 
l.~nited States brought an antitrus t action prndttcts. The complain t charged that a 
(Civil Ko. 8017) against United States controlling tm!?.wful combination was effcctu• .. 
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2ted by means oi substan ti ally uniform 
patent license agreements between USG 
and the other manufacturing ddendants as 
lic cn~ees. At the cloce of evirlence for the 
United State,, the statutory Court of three 
Judges sci 0 tai11e,l a motio ,-, to di smi ss the 

· complaint under Rule 41 (b) of th e Federal 
Rules of Civil Procedure upon the ground 
frat on the facts and the law the Govern­
ment had shown no ,ight to relief ( U. S. 
, '. [l. S. Gy}'.mm Co., et al. [1946-1947 TRADE 

(:ASES_~ S7,473J, 67 F. Supp, 397). 

The Gov,~rnment appealed and the Su­
preme Conn -reversed.. ,2ntL-remanded ''for · 

.. Lj r1]1~r _TIT.~;c·.eedin.trs in ~·~n lL.)rn1itv ,vith this 
opinion" [19-18-1949 TRADE CAsis \T 62,?26] · 
(3J3 C. S. 364_ 402). ,This decisior1 was ori 
:March: s. l 9'fS ,vith. i'ehe.¼.ririg denied mi 
April .=:: , 1948 (333 u._S:-Sl9); . . ... .. 

·..:\ftc:r 1·~.n-1and, ·the ·· Goi:7e·ri;.TI1cllt rr1ov'cfr ·for 
a ·sumr1~~1.ry ju<lg-rnent; ,vhich '-Vas entered 
on N ovember 7, 1949 (one Judge diss ent­
ing) [1950-1951 TRADE C..\.SES lf 62,578]. ·As 

"-'-cif ·th :H,c:~k,t0, - this Court ·ent:ered . a decree 
iatended t.a coYcr th e.. rJ1 atter~ 1n--v·olved. 
Both sides appeakd. The Government con­
tended that the decree was not adequate to 
cure the ill effects of the il!egal conduc t of 
the d6>cndan ts . The defendant s contended 
foat the sumni;;.,·y judgm ent had d eni1:d 
their r _ight to present direct evidence which 
,vould have established fhe lawfu!lness of 
their activities. 

:\Tay 29, 1950, tlie Supreme Court di e­
missed the appeal of the defendants [1950-
1951 TRADE CASES jf 62,632] (339 U. s. 959) 
in a memorandum .(339 U. S. 960) wherein 
it affirmed Article III of the November 7 
1949, decree and stating: ' 

"* * * -Artie] ~ III of the decrc,e of 
the District Com, of November 7, 1949, 
reading as fo11ows: 'The defendant com­
panies have ·acted in concert in restraint 
o.i iTadc and con1n1erce amoncr the sev­
erai siates in the eastern territ~iry of the 
Fnited States to 11x, maintain and control 
t he prices -of gypsum board and have 
monopolized t rade and commerce in the 
gysum board iuc!ustry in viola tion of sec­
t ions 1 a nd 2 of tl1e Sherman Antitrust 
Act,' is affirmed, The corpora te defend­
ants and Samuel ?IL G loyd, doing busi­
ness as Texas Cement Plast er Company, 
are enjoined, p ending furthe1· order of 
thi ,- Court, from (1) enforcin g in any 

1 This. extension order appears in the m 2J.1 da te 
issue d to this Cc•'1r t on the rem nnd from the 
opJ.n!on Jn 3-10 TL :S_ 

Tracie Regulation Reports 

manner whatsoever th e p1·oyisions of 
Their curren t license . agree1neuts £xi:1 J'. 
maintaining, o r s tabilizing prices of gy p­
sum board or th" term, and conditions 
of sale th ereof, and (2) from entering 
into or performing any agreement or 
t1ndcrs tanding in restraint of trade and 
comme,·ce in gypsum board among the 
seyeral states in th e eastern territory of 
th e United States by license agreements 
to fix, maint ain or stabiliz e pric es of 
gypsum hoard ur b:i license or other con­
ct rted action .arr ~n1g"ing the tern1s and 
cond~+ions of ··sale iJ1 ereof:" ·· 

\' . . . . . 
On .November: 2i, 1950, the Supreme 

Court decicled,,..{-,950-1951 , TRADE. c.;sE$ 

\T 62,729] (340..U, s. 76) that ihe decree 
of November Z,.1949 ,:" •a:s ·.foadeqi.:atc;. .. The. ~ 
Court .poin t ed . out wherein it fou1id . such· ·· 

_i11adequacies ·..ant c.losed it§ opinion ·a.s fol~ 
_Jows : "\Vitl,Jh ese general suggest ion~ . the 
deta ils and fornfof ·the ~njui:lctfrm - Call be 
m or e satisfanor ily determined by the Dis­
trict Court. )ts procedu re .f:or the settle­
ment of a de cree · is more flexible than 

.-ours.'1. . On tht _same .. day, the Supreme 
Court extend ed its inj ;:nction ordei of May 
29, 1950 (339 E S. 960 ) t o '.. e "continued 
in effect until th, en try oi -~ fina l decree 
in the District Court." 1 

On May i 5, l 051, t his Court m o dified 
its earlier d ecr ee in a,:c ") rda.nce with this 
opm1cn of the Supreme Court [1950-1951 
TRADE CASES 1T 62,853]. There w as no ap­
peal therefro;·n. , This is the present Final 
Decree. .....,__ 

In January. February or March, 1953, 
USG filed separate similar actions against 
four of the other corpor.a te· defendants in 
the antitrust action. These suits were: 
against the National Gypsum Company, in 
the Northern District of Iowa; against 
Certain-Teed. Products Corporation, in the 
same District; against Newark Plaster 
Company, in the District of New Jersey; 
and against ilic Ebsary Gypsum Compan y, 
in the SOL1thern District of New York. 
Each of these suits was based on alternat ••<'e 
claims for royalties 01· fo r the reason a bl e 
v alue of the us e of certain of its p at ents o r 
for damag es because of iafringeme::it. The 
time period co,·er ed by each of these four 
suits was, roughly, from the ii rst opi-n ion 
by the Supreme Court (March 8, 1948), to 
the date of th e Final Decree (May 15, 
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1951), and, as . to Kewark and Ebsary , ·up 
to the filing of the compl;,.int against each 
of them. 

[Antitrust D ecree Claimed as Bar 
to Pc: tent Szt1:ts ] 

The P etitioner in each of the four suits 
here h::is filed, in the an titrust case, its 
sepa~ate petition t o enjoin the USG suit 
agains t it and for associated r elief. Yery 
broadly stated, these petitions are based on 
claimed protection of the Final D ecree iri 
the antitrust case, on misuse of patents, 
and on prevent ion of a m ul tiplicity of ac­
tions. Stay orders have b een entered in 
the t\vo Iowa District cases to await action 
here. Also, t he United Stat es has fi led a 
pet ition to enjoin USG from a sserting any 
claim or suit "in whole oi: in. part o n any 
of the . licens e ae; ieernents adjudged illegal, 
nnll and void- by the fina l decree of this 
Court enter ed on ).fay 15, 1951, or on any 
proYi.sion thereof." A s t <:• any cl:tims based 
on such license agreements, th e 1.:nited 
States ~, lieges that ·s uch ''ar e barred by, 
anu constitute an attem pt to ddeat, said 
decree." As to anv "alternative claims" set 
forth in such :.fou,· suits. the Un ited. States 
"takes no ' position" as to whether or not 
th ey are barred by the. Finai Decree. 

Both by--bfiefs and oral a r g uments, the 
iss ues have bee n e.--:::cellently p r esented by 
very a ble counsel for all of the parties. -

_!!." plan as a .g ui de to our sequence in 
cor,sidering the issue,. before us is under 
:our gene,·al headings, as follows: 

I-J u risdiction 
II-Scope of Article IV oi th-e Decree 

I1!-1fodification oi the Decree 
1'/-:.\Iisuse ;:_ :~•.i Pi.1fgc · 

This opinion will_f<:>llow t ha t arrangement. 

I-Jurisdiction 

Jurisdiction of a Court to act upon 
matters presented to it is purely a matter 
of po·,ve1· to act. Having such pO\,-er, 
whether a Court should exe,cise it may or 
mav not become a matter of disc retion 
depending upon whether, under all the cir­
cumstances of the situation before the 
Court, the Court has a d:1!y o?· has a choice. 

Petitioners c:la,m jurisdiction here on four 
gr ounds : ( a) to compel obedience to the 
D ecree, (b) to implement the Dec ree in 

order to effect uat e its "baste" purpose~, 
(c) to exercise a "paramount'· jurisdiction 
under express reservations in Article X 
thereof, and (d), under broad pmvers of a . 
court of equity , as the most appropriat e 
forum to prevent possible misconstruction 
of the Decree, in a multiplicity of actions, 
by CoLJrts un familiar with this antitrust 
case li tigation. 

Besides rnnnt ering- each of these g round s, 
USG contends (a) that only the Govern- · 

. m ent (being th e sole original complainan t) 
can move to construe or enforce the De­
cree, and (b ) that the Government can 
participate in the four suits as a permitted 
intervener or as an amirn.s curii. 

Such being the contentions as to thi s 
issue, it seems logical to consider first th e 

· contentions oi USG. The main reliance of 
USG is Bucke3•e Coal and Railway Co. ,_.. 
Hocking Valley Co., 269 U. S. 42. Peti­
tioners di stingu ish this case on the grounds 
that the Buckeye \\·as no t a party to · tI1z.tt 
ant itrust su it (\•.-; .'te _:'nitioners are d e­
fencl:rnts in such action .here); an<l fra t 
Ar ticle X of this decree expressly resen-es 
jurisdic tion to enable "any of the parti es 
to this decree * " * to apply to this 
Court, a t any time for ·such or<loers" etc. 
They cite J11issouri-Kansas Pipe Line Co. -;:. 
U.S. (1 940-1943 T RADE CASES \f 56,103], 312 
U . S. 502; Local L ocn Co. v. Hunt, 292 D. S. 
234 and Terminal Railro,:1d Assn. v. U. S., 
266 U. S. l7 to ~l:il? Ort thei r conten t io,:: 
that parties t o an antitr ust case may .:ct . 
to protect th eir in terest based on the anti­
trust Decr ee. 

[Gcn,,,-o/ Enforcement Powers of Eq11ity] 

Sp.-:ak ing ge nerally and without reg2.rd 
to any special considerations applicable to 
a1itit nt.:; t ;; \.i;_ :.- :=-.. it is cOrrect to say that a 
court of eq-t1i ty· h~tS" !)O'-.Ver to enfo;.·cc: 1ts 
decree ~ an l_ that such power include3 im­
plemen tati(,~ of t he basic purposes thereof 
in so far as such appear s from the lan­
guage or from the· clear intendm ent ther eof. 
These rules apply to civil antitrust suits 
brought by th e Gon·rnment with t he impor­
tant qualification or limitation as t o the 
parties who m ay take advantage of them. 
This differen ce arises from the purposes of 
3nch s11its. Tl1 e purposes of such an action 
are to de st rov an economic situation ,,-hich 
is resulti ng f;orn a conspiracy o r m onopoly 
ln restraint o f · int e~sta te con1mcrci:: to · the 
harm of the pubii~. 
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T o r epresent ::m <l prokct this publi c 
in ten?st is made the dutv of the Attornev­
Gen era l (15 U . S. C. _A__ § -1- an<l relat~d 
sections of the Act).' 

USG 1·elics npon the Buckeye Coal & Rail­
;:my Co. et al. v . Hocking Falley Railwa:,• 
Comj>ai.y et al., 269 U. S. 42, which dis­
missed certain petitions :in intervention seek­
ing rel ief in · an an titrust suit broug ht .· by 
the Gc,\'crnmcnt and in ,.vhi ch a decree for 
cli,solnt:on. had been enter ed some seiren 
v ears. Defo"r ~ the intery:Cning· p ctj tions:..,,~ete 
file<l, a s es tablish ing the doctrine · that on ly 
t he AttOrney-Gencral_ :~3.ri seek·· to enfor_c:e, _ 

.construe -0 1- modify a --decree .. Fequiri ng dis- . 
soh 1tio11·:un cler the .i\c: . .. There are e:<:pr e_s: 
sior:s in the _Bu.eke;;'<? ·case which t end to' 

·-;l;l;port ~11ch a ,;ie,,;: '"- Hci',,;e'ver, this s tate·­
ment is im1t1ediate ly_ followed . b,; anoth-er · 
which · d early · implies '·: that -· the situatio'i1 . 
might ha\-e ·_ been differen t had intervcne'rs 

-- been pan i<;s tu th e antiti-us t suit: --

Parties tr} an or!gina..1 antitr-Llst suit have 
a status therein whi ch -o ften do.es not ap ply 
to 0·{1tsic!'e1·s. T his arises from the practical 
effec ts · of the ·decre e upon the legal rights 
of the parties. Such a decree is ba sed u poE 
a determination that the :-\ct has been 
vi,;latecl by an existing ecor.omic sitn:t1 1on. 
N,,-cessarily, the relief is such a lter:i t ic)" 0f 
th a t ..-.. :~,_1~1tion as \vil 1 do 3.\,, ·;-:: '.~·ith a}! 
i~n];?., ,.-fnl features arid potent1aii tic:s. .l ln­
avoidably, such legal surgi_cal operations 

-involve anrl ch2, ng e th e inter-relationship of 
. the deiendan ts, whose only r ea$Oll for being 

inade parties d efendant w as th a t they parti­
cipated in the violation of th e Act. Such 
decrees_ are intensely-.. practical. Oft.en., in 
this readjusting' process, a decree provides · 
-not only for duties but also for rights inter 
se the parties. \V'here such rights are g iven, 
they carry to the r ecipient party the right 
to urge compliance, within the limits of 
l he decree. 

Thi s is the rule applied in T erm inal Rail­
,·oad Association of St. Louis et al. '1.'. United 
States et al., 266 U. S. 17. This was an 
action for contempt instituted by the "west 

2 This duty is different and broader than the 
right given individuals to recover separate dam­
ages und.Gr 15 U. S. C. A. § 15. Compare United 
States v. The Borden Company et a!. , [1954 
TRADE CASES U67,754] 348 U. S. -, :May 17, 
1954. 

3 At page 49 of that opinion the Court stated: 
•·• • * The United States, which must alone 

speak for the public interest. does not a ppear 
With them (the interveners) on this app_eal. 

T r~'-Ce .Reg-ulation Reports 

si de lines" agai i1s t lhe '·east side Jines' ' 
based 11pon t l1e contention tha t th e latter 
had violated an antitrust case decree to the 
damage of rights allegeJ ?.cconled the "we".t 
side lines" under that decree. In t hat opin­
ion (p. 27) the Comt stated: 

"In thes e proceedings, the United States 
d id not join in the complaint or participate 
in the hear in g in the D istrict Court, bu t 
has since appeared and is aligned with 
the :1.ppellees. The Proceedings were in · 
stltu ted t!y the ,vest side lines , not" to 
\ in dicate the autb, rity o f the court, but 

;\, to eniorce ri g hts claimed by them un der 
\' t he original decree. The torttroversy is 

betwee1i _them a n d the- east side lin es as 
to :"whethe r the foimer or th~Jatter sha1l 
bear transier charges Oli ,vesf bound 
thr·ough '. frcjght. t' ·· - . -

!\.lso, tl1e Court (p 29) s ta ted : 

''* ~~ * liic: .] U~~ ti(,n \\~i1 ether ·t.hc Cas t 
_side li nes ;,r,-· boun d to - pay transfe r 
cha,-ges on west bo und through rreiglF 
<kpends u pon th e p:-o·per construction 
and applica ti on of t he original decree." 

[ Tnterncn tio11 in Columbia Gas 
Cise Cited] 

There is another case which is i1,,p or­
t ant. In an :1.ntitn,;-1 ,n i', b v the United 
States "- Colum bia Gas a,nd E!r(tric Co . et al., 
a c ·:::1°ent <l ecree was entered. T he closing 
parag,-aph of the decree provided that Pan­
handle E astern Pip e Line Co. (not a pare:; 
in the action) . "upon proper application, 
may become · a pa.rty he re to for the .limited 
purpose of enfo1-cin :, t he rights conf<:tred 
bv Section IV hereof." Thereafte,·, Paa­
h_;ndle_ sought to do this by applying for 

.l eave to intervene, which was denied by-
the District Court. The appeal of Pan­
handle fr Misso111·i-Kansas Pipe Line Co. 'ZJ. 

United Staies et al. [1940-1943 TR .-\DE C-\SES 

fr 56,103], 312 D. S. 503. . 
In discussing the case, the Supreme Co:.i rt 

st ated (p. 504) that t he "issues here revoh·e 
around the scope of those provisions cf the 
decree." Among the arguments pressed 
was a challenge to the jurisdiction over 

They have therefore no locus stanai. - United 
States v. Northern Securities Co. , 128 Fed. 86S" 
(should be 808). 

• At page 49 appears: 
" Undern~a th all these reasons for dismiss ing 

the appeal , is the fundamenta l objection that 
these coal companies pres€nted no case upon 
their petition justifying their Intervention. They 
were not parties to the original suit." 
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the app1::il or, m the alternative, insisting 
on the p ropriety of the action of the dis­
tric t court" (p. 50.:i) . It was argued that 
"the Attorney-Genera\ is the guardian of 
th e .public interest in enforcing the anti­
tru st laws * * * (and that) injection of 
nev; issues ought not to be allowed to 
delay dispositio n of the main litiga tion 
* * *" (p. 505). The Court stated (p. 506): 

"Ail . of these arg·uments misconceive 
th e b;isi s of th e right now a5sert ed. Its 
foundation is the co nsent decr ee . \V e are 
n o t here dealing ,v ith a conventional form 
of intervention, w h ereby an appeal is 
made t o the co urt's good sense to allow 
persons having a common interest with 
the formal parties to enforce t he common 
interest with their individual emphasis. 
Plainly en otigh, the circumstances under. 
y,,h ich ir.k rested ,outsiders should be allowed 
t o becclme participants in a litigation is, 
barring very special cii:cumstances, a 
m atter for th e nisi brius cou rt. But where 
the enforcement ~f a public law also 
d emands distinct safeguarding of p rivate 
interests by givi n g t h em a fo rm a l s t a tus 
in th {'. decree, the po\ver to enforce rig hts 
·,h,s sanctioned is not l eft to the public 
autlwri.ties no r p ut in the keeping of the 
di·s t1-ict court's discretion . 

"Tha t is the prese l'. t 0:;i5 c·. Panhandl e' s 
right to economic 1.r:,:-:1) t·J.".: denc e 1sas at 
the heart of the corttrov ers:,. An impor­
t ant a spect of that _indepen de:1ce was the 
extension of its operations tc ,, e 0 mit sales 
in Detroit. The a ssurance of this exten­
t ion was d eemed ~o v it:.l that it was 
safeguarded by explicit p ro,·is io ns in the 
decree.p 

Fur ther, the Court s_iated (p. 508): 

'"\Ve· are not · concerne d with the sub­
su bstantialitv of this claim. The sole 
questi o n before us is whether · there was 
standing to make the claim before _the 
dis trict court. \\'e hold there ·was such 
standing. To enfor ce th e rights conferred 

. by Sec tion IV ,vas tl1e purpo se o f the 
rnotion." ''"Nor can th e e nr·o rce1nent of 
this protection be deemed remoteJy in con­
flict wi th the pt,blic duties of the Attomey­
G eneral, nor to Dring in d igress ive issues, 
nor to ·in1peach the existing decree. It is 
a v indicatio n of the decree." 

5 V.:'e h ave confined our discuss ion to parties 
to the origin-al Antitrust su its. Ii o\vever, there 
are oth er cases \vhere persons n0t parties hut 
dil·ectly affected by the decree. in such cases 
h a ve been allowed, in cormection with such suits. 
to in ter vene or to defend to test their rights . 
Examples are Hug h es •v. Unit ed States [1952 

In the cc:inclnding paragraph, the Court 
states (p. 509): 

" In a memorandum filed by t he ·At to r­
n ey General w e are advised that on Tanu­
a ry 18, 19-1-1, the dis trict coLfrt fil;d an 
OJ)inion approving the plan for modifvin ~ 
th e _original decree s ubject to some ·sug°:. 
g est1ons by the Government. This we 
are told 'is b elieved to satisfy th e p~blic 
int erest,' and so th e Government des ires 
t o sustain th e action of the court b elow 
w ithout fu r ther iiti g ation. \Ve reco,:·n;ze 
the duty o f ex peditious enforceme;:;t of 
the antitrust laws. But ex pedition cannot 
be had at t he sacrific e of rights w hich the 
original decree itself established. \Ve as­
sume that the district court will adjust 
the right which belongs t o Panhand le 
with full regard to that public interes t 
which underlay the original suit." 

[Jurisdiction Sustained} 

\ Ve t h ink that t hese t hree c:tses announce 
the ioliowing mies of k,w applicable to the 
situation here: t h!" A Uom ey-General is the 
re presenta tiYe of t he "publ ic in terest '' in 
antitrust cases b r -<tght Lv the G,:,·, c rnrn en t, 

· but that where " cli ss;lution d ecree by 
specifi c statemen t o r by fair im plic,, tion 
there in ceccords rights to parties thereto, 
they have a sta ndin g, in th e main su it . w 
enforc e such ri g hts in a manner COl'.Son ae.t 
,vith the underly ing purposes of th e decrtec· .' 

In this F inal Decree, there , vas (A rt icle X ·, 
an expressly r esern:d jurisd iction "for tl :i 
p urpo se o i enabling any of the part ies v , 
thi::; decr ee 1 or any other p erso:1 1 flrrn •ui 
coi:.poration that may hereafter become bou~d 
·ther eby i11 whol e o r in part. to appiy to this 
Court at any time for such orders, modifica­
tions, vacations o r directions as may be nece.~­
s:.ry or appropriate (1) for the construction or 
carrying out of this decree, and (2 ) for the 
enfo rcement of compliance therewith. 

Su c:: h_reset\0 at!on ls suffici ent_ to su~:J;~:n 
juris diction. . 

F o.r the r l '~
1
sons t hat the P etiti oners hc:r~ 

are parti es to the or iginal antitrust suit 
presen ting claims to rig hts under the F i!lal 
Decree ; and. that Article ·X of tha t D ec ree 
expressly re sen-es juris diction, we hold that 
jurisdiction to enter~ain these peti tions 

T R ADE CASES f m ,213), 342 U. S. 353; UnUc<i 
States v . Para-mo,«it P icturei/ et c.l. ( 194S-1 'J.J9 
T R ADE CASES TT 62,24-'1]. 33-1 U. S. 131. J 76-l7S; 
Un ited States t '. Sw·ift & Go. ct a l .. , 256 li. S. 
106; United B.ta.tes v. Cal·ifo rn-ia Cooperatiu, 
Ca nneries, 279 U. S. 553; Contine ;itc, l I ns. Co. 
et al. v. United ,States et al., 259 U . S. 156. 
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exists. In so holding, we apply the lan­
guage in the Missoitri-K,msas Pipe Line Co. 
ca,;e, supra at p. 508 that "\Ve are not con­
cerned ·with the substantiality of this claim. 
The sole qu estion before us is whether 
:there . \vas standing to make the claim be­
fo re ·the district court. \Ve hold there was 
such. ·.siai,tlil1g." :: fai:ch '.'substantiallty" de­
t,ertds upon whafwe0 Will ca ll "The .. ]:..ferits" 
.of these controversies-to be considered 
Jater·in this opinion. _ 

"ticx t;·p:issing to-·the-four ·groun<l o- .;- 1\,,ge<l 
. "by P etitio ner!" to' sustain ji;rHsdic-fr.,:: -'-altof 
. -..;,bic\1:ar.e'ch8llrngelJ by U&-G. : 

:,::,;.,:(Jl{:;ztt1f;i\i1i;:1i!i~lf
ceded-:.by USG. It contends that its sµits 

.<lo not Yio.late the Dtcre.:, hence this doc~ 
- trinc. is inapplicable here. Where it:_is ser1-

ousW·cqntended, :as- here,. that th.es~ suits do 
d-~ofate tlie .Deci'ec, ~:ob'.'i"oti~l}\ tfas:. c·ourt ·has 
power-jurisdiction-to determine whether 
such violation exists; and, if it does exist, 
how:it may be cured. · 

= As, '.' t-0 the existence .of po:wer-jurisdic­
. tion~we think it i;,; not control1i1ig that 

-~I?et}_tj.g_p.e_r:s. _rq.igh-t :__i.r ge , tl+e _De~re~ - a.s·. 2. 

!.l ~i·ens': .in ·th~ F'X; ; i.iits:- That question ~s 
·not 9ne of the existe:nce of jurisdiction in· 
this ·Court lmt 1·ath<::r one of " ;hether this 
Court, in its discretion, should ex~rcise 
such juri~diction instead of leaving such 
issues to be determined in the USG suits. 

As to the ground for jurisdiction based 
upon "implementation" of the Decree to 
effectuate its basic purposes, we think the 
reasoning in L ocal Loan case (sutra) at 
p. 239 is merely one of the methods of 
seekfog relief in . the original action. There 
it was by an ancillary bill and here by peti­
tions. Here, as there, the jurisdiction "to 
seenre or -preserve the fruits and advantages · 
of a judgment or decree rendered therein" 
is a hasis urged here for our jurisdiction. 
Here, Petitioners urge that Article IV of 
lhe Decree establis.!1ed a "status" which is 
'c:nclange1·ed by tlie USG suits. \Ve think 
this issne is within the jurisdiction of this 
Court. As to the nature and limit :: of im­
plementation, see Hughes V. U. s. [1952 
TRADE C'..SES \T (?7,213], 342 U. S. 353, 
356-357. 

As to rnodification of the Decree as a 
J 1.1ris dir:·tionzi.r 1n01.tei·: /-\1 tic1c .. ,_ expressly 

Trade Regulation Reports 

reserves that power. \Vhether or to what 
extent the Decree should be modified are 
matters within the proper ex•crcise of that 
power. If this power should be exs:rcised, 
we think we ha,·e power (as admonished 
by the Supreme Court in this case, 340 
U. S. at pp. SS-89) to make any modifica­
tions which will, "so far as practicable, 
cure fo,, ill effects of the ·i.11ega l conduct, 
* * * " At · the ~.ame .time, wc cannot 
enlarge tl.c Decree beyond the limil:s neces­
sary to 1i•."r feci: -its' e ffectuation. ( U: S. v. 
'Su.1ift · co:, ·' 286 u. S:='106", · 114o/:- 1\:Iso, 
(]!·- S·. ·l,1• J11{(r/11C!~i'ianar-~H0.1::Z.•,c~s/cr-' ·-·co_-.- -274 
'y. 'S. '

06-Si3, ib2, :;d-,e'r:'e~i:hit Cciuh :sb:it e'ci:·l:hat 
a- suppl emeni:a l c:bi11j.•lai]J1: J:,~• tlie -Govern­
m en t to~ .hro:ad-en ..-th,.-e ,origin..l -<lec.r!'!e; mu.!it 
be den1ed b~ca1;s~'. ;,.Th~s is ·enli\·~ly :i;~~;ii_-, 
sistent with the p,wpose . of the> ceiismt 
d c'C i'CI ' , >~•th as appc~rs fro111 its te(cis and 
as it was apparently COQStrued.. by the D is­
tr ict Court ii:self". (itaiics added).· Also; see 
Hughes v..-U. $,., [195.;'. JP-.1,JJJ;' (Asis_fi 67,213], 
·342U, 5 ,. _153,.356-35?. ·,.c ;,.:, • ... .. - . 

As to jurisdiciion based on possible mis­
construction of the D ecree in a multiplicity 
of Courts. It seem::, to u s that this grou::d 
is really that of a multipl icity of actions. 
T he matter of pos~'.hle inisco11struction of 
t!:.l: Dec r,-.: e is 1·2\ II::.'1· a r~asm:. for L:t.k1ng 

· iuri'::C!in :-:,,1 ,vhel'e t,c,.'r e i"s ·a claimed multi­
pli t ity of action~ ~acli i1~_;~·foing th ~ mean­
ing and appliP.tion of the Decree. '\Ve 
think there is a proper .and. clear ·multiplicity 
l•I actions, to \\·it, the four present suits by 
USG and the claims against Celotex ancl 
Kaiser. l\foltiplicity o.f actions prevention 
is a long established basis of equityjurisdic~ 
tion. 'vVe think such jurisdiction is present 
here. Our conception of this character of 
jurisdiction is that its exercise is discre­
tionary instead of compulsory. The extent 
of such ·exercise should depend up,,n our 
solution oi the i:;su~s herein as to the 
merits. 

In this part of our opm10n we are not 
determining anything as to the mer1ts but 
only broadly that P etitioners have the right 
to proceed. 

Our next task is to determine the merits 
of the several issues which Petitioners 
·claim entitle them to relier. In doing this, 
we do not leave behind us all questions of 
jurisdiction. The broad issues are: (a) the 
Scope of Article IV of the Decree, (b) the 
Modification of the Decree, and (c) !lfisuse 
,,f P atPn ts. ,,.-i1J1 ihe related matter of 

rt67,8i3 
A-83

http:ceded-:.by


A-84

69,632 Court Decisions Number 2-1S4 
8-11-54U.S. v . U, S. Gypsum Co. 

Pt:, ; •.c. As to each of these issues there 
'" ' : cr5 a matter of jurisdiction-not as to 
,~,,; ,·,,:;; j misdiction to entertain Petitioners' 
z, ct i,:,r, o h er e but as to the legal limits with­
in \\·hich· ,,-e. may act in considering anll 
det e:n,i:iing the particuiar issue. An illus­
trat i-: n of this kind of jurisdiction is the 
ze::c :·a i doctrine that a decree cannot be 
;:;h :-g:ed b eyond the effec tuation of the 
p ti.r ; ·o ses thereof. 

II-Scope of Article IV 

Pe titioners contend: (1) that Article IV 
oi fr e D ecree "in terms and by fair intencl­
men;:" ba rs these suits by USG; (2) that, 
even ii Article IV "in its present form" 
is no: ;_ bar, yet it should be so implemented 
as "n ecessary to achieve the basic purpose" 
of fr e D ecree; and (3} that if such remedy 
is deeme.d not within the Decree, "as it pres, 
en tly ot:s::d~:· the Deccee should he so modified, 
b -:::·:-r-1..: .sc th,_: r~ eed for such rt:.!i 1~"i: has only 
;.·ccc n.tly becornc n ece:;~: _ 1J.1 or der to 
achi'°ve its b asic pur pose. ·t he last of these 
th,ee co,1tentions will te hereiaafter treated 
under th e next heading of this opiriion­
t h at c,i " II T-~fodification." 

[Bcsil f or Detemiini~,7 S caPe of Article IV 
· of Fin:al Decreel 

T '.i e -,cope of Art icle IV sh ould be d eter-
1i1in -: d in the light of the issues i.n the anti­
t ru5 ~ c2se, o f the entire Final Decree, of th e 
prnc t edings in this Court in connection 
n·ith the tw o decrees · (November- 7, 1949 
and >.fay 15, 1931:) ; and the h ei:.e per tinent 
state;nents in the opinions of the Supreme 
Cm,rt in this litigation. To discuss each o f 
t h e2e matters adequately is an unn ecessarily 

• '·Patents" is defined as Including all p a tents 
and a~- ~ilc:ations th2refor- (covering gypsum 
board. ~' S processes and n1ethods of. rrtanufacturc 
o: :..~se ~~>::reof ) issued to. a pplied for or acquired 
•·w::hi n a per iod 0f five (5) years from the dat e 
oi t hi~ Cec-ree .,. as well a s patents issued upon 
any· of said applicatlons, continua tions., etc. o r 
a!1y S:U(·h patents or applic-ation s . 

• '·Pa tent Licenses" m ean the patent license 
agreeni.e !'l~s in effect bet,":een USG and ea ch of 
t:1~ r·:hs-a:- d efendants '·'at the time the comp1a i nt 

,.( t.vas Bled and described in said. compla int 
as ~c.llo•ss: Che re foll ov..rs !is.tin g of eighteen 
such 9: g :-c t•ment..s ) and any soppl e rr1ent or a mend·· 
;n ent' · tj1-::-rete. 

> These p r ovisions are "from entering into or 
p~rforrrling any agree-m ent or understanding 
ar-~"1on.g the defe ndant c:omp~nies or other mant:i­
fa cture rs of. g ypsum products to fix, maintain 
or sw.b.ilize , by patent license agreements or 
otber a-:::ts or course of action, the pri ces, or 

lar ge undert:1.k ing for the purposes of this 
opinion. \Ve shall attempt only a sufficien l 
outline _of the es sential highpoints.. 

The Iss11es 

The antitrust suit was to enJoin viola­
tions of Sections 1, 2 and 3 of the /\.ct. 
These violations were charged as being 
carried out by mean s of patent iicense 
agreements granted by USG to the oth e r 
defendants (manufacturP.r3 of gypsum board). 
The opinion of Chier J;udge S tephens very 
finely and comp letely narrates the facts and 
issues on the trial which resulted in t h e 
fa-st appeal [19-tS-1 949 T!uDE CASES Tf 62,226] 
(333 U. S. 364). We refer to his opinion 
( United States ~-- United StatP.s G·•,:psu m. Co., 
[1946-1947 TRADE CASES If 57,473], 67 F. 
Supp. 39/) for a more detailed statemen t 
of the issues. 

The Fina i D ecree 

T he pal te rn u i the Final D ecree of t e n 
Articles is as follm•:s. Article I is the juris ­
dictional declaratio n ; Article II is the de.6-
nition of t erms u sed in the Decree, th "c: •~ 
includ e " P .1ten ts" • .and "'Patent LicerEes" ;' 
Article III declares the- defendants h ,;.s ,, 
acted in conce-rt to violate Sections 1 and 2 

. of the Act; A-rticle IV is that "Each of t h e 
license agreements lici k,E in Articl e II here­
of ;s adjudg ed unl:nvfo! und,"r the antitrust 
h ws o_f the United S t:1.tcs 2,td illegal, null 
an d void" ; Article \ ,~ _co nt: t1 i~S the· injunc­
tion provisioas; • Article VI covers ·non ­
discrimiliatory. compulsory license agr ee ­
ments from USG -,to · applicants therefor, 
subject to app rovaf' of the D is t rict ..C_qm l; 
Articles VII and IX are not material to 
the terms er condi.ti.on:; of sal e. of gy _p.s u:rn 
products sold or offered for saie to othe r uer­
sons, in or affecting intersta te comn1erce; ~:;i_1; rl 
fron1 ~ngaging in , pursuant to such _an a.grr·e­
ment er unders tanding, any of the follo•?: ing 
acts or pr actices : 

"(1) agreein~ upon any basis for tbe s electiot1 
or classification of purchasers of gypsum p r od­
ucts; 

"(2) refraining from selling gypsum products 
to . any purchaser or a ny class of purchasers; 

"(3) agreeing upon any plan of selling or 
quoting gypsum pr odu.cts a t prices calculated er 
determined pursua nt to a clellvered price plan 
which results in iclentical prices or price quo ta­
tions a t given points of sales or quotations by 
defendants using su ch p lan : 

"(4) policing. invest jg;i.t Lng-. cheeking or jnw 
quiring into the prices, quantites , t erins or con~ 
ditions of any offer to sell or sale of gypsm.n 
products." · 

n67,813 Copyright 1954, Commerce Clearing House, Inc. 

http:condi.ti.on
http:manufacturP.r3


NU<-nber 2-185 Cited 1954 Trade Cases 69,633
8-11 -54 .: U.S. ·v. U.S. Gypsum Co. 

us here; Article VIII ;n 01·1,Jes fo r supcr­
,·ision· by t he Departmen t oi Justice to 
scrnre compliance with the Decree ; Article X 
is Lhe rese1'-vation oi ju risdiction for tl1e 
purposes of consl:ruction of, carrying out of, 
or enforcement of fr e Decree. 

A condensation of ,he me,,10d or plan ·of 
the Decree to remedy the nnlawful si tuati on 
may be s tated· as follows: by annulling the · 
existing named license ae-reements · by in­
jnnction againsi ;;.cts y.,-h;;;h would' tend. to 
defeat tLe Decree ; by use of new com­
pnbc1~:; t;0urt supes:.:-i~cd ·license ~green1ents ; 
by Depa, tment ,:: i Justice .supervisory in­
specti0ns ; an d by n ~tention of broad juris­
dict io n to protect and effectuate the pur-
poses of the Decree. \/ 

P rocading.f i11 T his Court 

_ After r eh earing was ,!enied (April ::i , 

1948, 333 U. S. 869) , t '.: i:; Court held a 
· conference of counsel ,Yh ich resul ted ulti­
mately in a motion by the Government 
for summary judgment, it being cla imed 
that there was no genuine fact issue re­
maining to be determined. Defendants filed 
offer- ,:,j · proof as t o fact matters thev 
deerr:: ed y,:t in issue. These two· occurrenc;s 
wer,: i :1 June 1948. B egi1'111ing in June 1948 
and ex :encling to June . 1-+, 19-l9, numerous 
br,,,i-: ?.:2 ('. m emoranda v:ere filed by the 

. Ya;·i 1_~. -,.~ s !J~rri;:s in conn~ c11on ,vith th e rno­
t ioi; f._, ,- summary judgment, the offer. of 
_proof>', !<u ggested findings r:,f fact , and form 
and contents of <lec,ee to he entei-ed. June 
1-+. 1949 this Court held an extended hear­
i:ig upon all of these matters. At the hear­
ing, a majorit:y oi this Court made clear 
their intenfi,)11 n sustain the motion fo ;· 

·summary judgme;;, ; and comisel for all pa,·-
t ies were given time to !i.le sugg·estions and 
memoranda as t o form of decree and other 
pertinent matters: Su,ch suggestions and 

. :nc.moranda we re -fi1ed u p to August 12, 
1949. \ \'ithout furth er Learing, this Court 
ent ,,,:ed its decree o~ s· o,;ember 7. 1949. 
lt i:; this dec, ee :fr.or.: · ·,hich t!,e Govern­
ment :md the defend:m1s ~.y,pe;,led (Defendants' 
appe2 l 339 U. S. 959 and 960, GoYernment ap­
peal 340 U. S. 761. 

\Ve. have gone tlirong h the transcrip't of 
,he hearings in tbs Cm,;rt (June 14, 1949), 
t •: ~ , ·.-ritten or pr.il'lte d suggestions and 
n:e-;n c, r:mda of the JJ::rrties filed befo re, in 

-, I n the suit against Ebsary and in tha t 
ilg,dnst ::,Jewark the add itional Count (Count 6) 
!.s for all eged i:-..fringeme.nt of a patc-nt not 

T r-ade Regulation Reports 

connection with and . aiter tha t hearing·. 
Much oi these matters and the hearing had 
to do (intt?r alia ) with the various sugges­
tions as to the form of decree to be enter ed . 
includi11g the scope and purposes of what 
later became, in ,ubs tance, Articles III , 
1 V and VI cif that decree. Practically all 
of the matters ,Ye1·e concerned with pre­
vention of violation in the iuture, that is, 
after the effective da t-c o-f the decree to be 
entered: H owever. t:SG was much con­
cerned with axo iding any provisi on in the 
dec ree declaring the licenses iilegal, nul1 
and void in th eir entirety. It ,,vas in ti,is 
connection tl!a t. it i.·i:)iCed i~s apr r:.;hcnsic,·!L3, 
as to th e periorl involYed. here. Since our 
concern h er e is ,\-i.th what took p lace after 
the first opinion o f the Supreme Court an c 
before entry oi the Final Decree (i'.•Iay E. 
1951), ou r search was primarily aimed a t 
anything in this presenta tiGn in connection 
,Yi th the NoYember 7. i9-+? decree ,,-h:ch 
might throw partict!lar light n pon the p e,·10,J · 
of our concern. Some little discussion oc­
curred , at the hearing, O\'er the t e,·ms and 
con di lions of compulsory licenses. 

At this poi,,t, it is connnient for us t o 
narrow our conside ration of the causes of 
action alleged in the petitions filed by USG 
in the v.arious other District Co urts. Th ese 
petitions contain five Counts each in th e 
::c:tions against National and ag;; in;; t Certain-
1~eed , 2.nd six Cou nts in t!1 os~ a q- ain s t 
Ebsary and Xewarl;:: The ii rst two C\,1<; :,, 
c, f all four petitiu,b are di rectly based ,:.:: 
the license ·agreements set forth in Articlt? II 
of the decree of November 7, 1949. A rticle IV 
of that decree nu1li.fied completely the li­
cense agreements listed in Article II. This 
nullific2.tion did not create a s t;,tu~. It 
simpl)' declar.cd a st atus which liad existed 
since the grant ing of the license patents. 
This Article ,..-a s made effective pe11 denle lite 
by the Supreme Court in conn ect ion with 
disposition oi ti:,: appeal of the defendants 
in the antitrust case ().fay 29, 1950, 339 
U . S. 960) by enjoining any continued 
performance thereunde r. Article I V pas~•~·; 
into the Fi nal Decree unchanged. Tile 
effect o f Article I V ,ns to nullify . com­
pletely these license ag reem ents. In th is 
siluation, ,\·e determine that these two 
Counts in ali oi t hese sui ts .should h e. en ­
joi ne d from further prosecutio n becaus e 

covered in an y of the li cense agreements Ested 
in Article II of the Decree. VVe will !a:er 
herein determine as to these Counts 6. 
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they cl early violate t he express prov1s10ns plurality of licens es, a':comp?,nied by the 
of Article IV. \Ve a r e not impressed by other features that existed m this case 
the contention of U SG that these two made those 2.greements ill eo-aJ an d • ln : 

being illegal, they are unenforceable \~1~iCounts are necessary or us eful to meet 
are null and Yoid. poss;bl e factual situations which might arise 

in the trials of these s uits. Those Counts " N ow, w e a r e fa ced v.rith the dilemma · 
\Vha t are we going to do about it: \V ~ state definitely ground s for claimed: relief 
haye got to haye some ne\Y ones if we a,·eand must be so regard ed. This det ermina­ &"omg· to be fair to the ind ustry, to these·

tio n a!lows us hereinafter to limit and lic en sees, the publ ic, and to all concerned · 
concentrate attention upc,n the.· other Counts and so, some provis ion m ust he m ade' 
of each petition. and we think V and VI t,,kc~ u r,-: ()/ 

\Ve tu rn now to m a tters in connection th<;-t, _and if we declare them null ,u Hl 
void t o r th ese reaso n s, vYhtch hti.~/e: b eenwi th t he formation of the 1949 decree wbich 
rec ite d in the i:,r"evious para graph. o-f tlt ixthro,_,- light upon the period now involved. decree, that we have taken care of th e

I n th; s . connection, it should be in mind situation. 
fr :c: th e four Petition ers here had c eased 

"In order that United S t ates G y psmH
paying royalties (under the license . agree­ ,.,,-in _have no misunderstanding ' of rtty 

··ments) shortly after the first opinion of pos1t10n, I want t hem to kr:ow th::tt m v 
t he Supreme Co ur t (333 U . S. 364, March sng gestion i_s in no sense based o n ari Y 
8, 1948). hop e or desire on my part .to get out of 

any J_icense fees during any interim period,Duii.ng the discussion at the hearing on 
°:nd 1£.. ,ve can a gr ee . upon 2.n ap prO.fJ-riatc· _Tune i.J., 1949, Mr. Mille:-, counsel for Certain­ hcen se agreement , 2.,s b x 2.s. my client is

Teed stated: concerr:_._~:1 , ,ve are "tNtd1L :-.( tc, ic t the. roy:J.lty 

. ;.:.~ * * 11r. DziJlst: can.1 . "\1.-·ho vlill for"­ rat e. 1:c, hate, ¥~r it is, r:\ ;<ref:cl noon a~rDl ,,. 

Jo,Y :'.'7r._. w ill presen t to Y ou r Honors the hack '.° the ti.me w hen we cc;0.i,•d pa}·;ng 
royalties. I Just want to m a l:,·. it clearexact changes ,,.-e d esi re to make iri both 

decre es ( r,,-,.•sented b '-· the Government to all that we a1·e not attempti:1g by tliis 
declaration of illegality of tb,m to findand by C ~~G) which · would give us the 
some r vay of avoiding the license fees. decree we would be satis fied ·with and 
,vhich during this no ne of :..1s h ave pJ.!d .~' ·whic h we hop e that Your Honors will 

adopt." · (Transcript, pp. 8220-8221) . . 

In a R eply Memorandum fi led by l:'.3GTherea fter, :\fr. D all s tream stated: 
(July 23 , 1949), an, the following statem<':nts: 

"At IV, which UnitEd States Gypsum 
" T he defendant licensees .can. h;iv<c nohas lc~ f t out--.. altogether-, and has g o:·; e 

pur pose in makin·g the SuggestiOn t ft :.iiback c1ver to page 7 and ::--11 0,,rn · it lin,;:d 
each -patent -licepse be ad judged . jJE,,;al u~ ~~i t~_ -, '\7JJ_:9f _t he_ C1_0vt; r-nment, ,ve except to ob tain ·some advantag,; y;i ii , '-·;,::,:_l) (l nKe to suggest tha t in· li eu of 
r.espect to the. use :of the patent.0 • Tir ,:y•either, the r\rticle ._ V.:II of , the Go\cemment 
ap p u ently b~lieve it wi11 .- e lj ,:ve -~h;e m:,.nd Articie fV of 'l:T. S. Gypsum, tfiat a ·· 
from account1ng_fo r anythtng nr:ne e1taer­n,,w Article IV vc:td ing in exactlY- the 
before or afte r the Supreme Col,:·:' ;,. ck ,::-langu age of.the -JlaSonifc ca.Se- be entered, 
sion." (P. 6.) ~\ ·which would read a s follows : -

u 'That each of the iic:ens e agreements "Fr.~ey . have n ,) r!g}J'_of .·an.y kind t.·? 
Gyps um's p atenr ·.,. in the fo_:,.: , c any n: ·2,n"lis ,,,·:c in Art icle II hcreo i is adjud •_; ,·d 

unla \Y iul under the anti-tr:.ist· 1a,vs of \he tlian if their licCtI S•.: h:d. e:rn ired withy 1t 
thi s lt t;gation. W ir.h. the c:incella tio:1 o f Ur:it;d States· and is iliega i, null, and 
thei r present licenses. they should only b e vo1,:l,. 
placed in stain quo to th.e e..--.:tent that :,ny

"CHIEF Tt::-DGE STEPl-ffNS: You suggest licensee desires to contim,e the use of
that in place of Article V II o f the any of Gypsum's patents under · which it . 
·Gov ernment? is presently licensed." (P. 8)

"Jfr. Dal!stream: Of the Government "In the first place, Newark seeks :-iand Articl e IV ::, f Unite d S>:ct~s Gypsum. provision that each o f the license ag,ee­
"CHIEF Ju'DGE S TEPHEXS: \' e s. ments be adjudged unlawful under the 
"Afr. Dallstream: I ag-ree w ith 1',fr. anti-tru st laws and ill egal, nu ll and vo id. 

Finck that we cannot docl r;e:: t',e fact that which not only goes beyond the scope 
wha te \-e r interpretation should be p ut on of the determination by this court upo n 
the St:p::-eme Court's d ecision, the ·maj ority the rnot ion fo r su.rnrnary j u d _gment_· but 
d this court haye decided that the m ere has fo r its purpoc;e an attempt to bc: 
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relieved from acco unting , a s stated before 
11, th is memorandu1n. " (P. 9) 

":N'ational like N e-.vark, is one of those 
companies which seeks to ha ve the entire 
license c~m!r~ ct, de~lared_ illegal, appar­
en l·ly behevmg 1t w ill reli ev e them from 
accounting with respect to anything done 
befo re or a fter the decision of th,~ Su­
preme Court ." (P. 15) 

It is cle ar from the for egoing qu otations · 
,:,a t th e situa tion as to o ur p eriod was 
bro ught up at the hearing -and in t he USG 
:,'._unoran dum in _con n ect ion ·with t he dis ­
rn.s=ion as to t he s_cope an d possible effect 
n: w hat la ter be_\JT11e Article IV, w hich 
s, rnck .dow11. th e licenses in toto, -US G t hus 
expr essed -its apprehension th a t the licensees 
f;,c d -},n .:: mi1t d som e: t'!lf.POSe -of ·avoidiiTg 'i n 
accbunt ing : for 11:\e·.. CH. it:f ,rsi ten ts i.f u rj1i g · Oii-r · 
pcrJ_C· d: __ [ri_so_ ,~.r .-Pr~ C, (;rt,il1l-l'ee.d.. ~nd ' t e10:-:­
tc:..-..c ' v./el'e c·oi1ceri1ed,° ·a,;/ ground foi· this 
apprehension w as ,-:~x_p r_essJy. -disavo-\ved by 
Mr. Dalls tre::nn. · Nati ona l, N e,vark an d 
Eb s2:,y--n1a<l e Ill) ,-i,eniic,n (Jfth e m atte r , ..-N 0 
par ty sought to h ave it, specificallv a nci­
separately , include d m the decree of . No­
,,-.:., ;; b er 7, 1949._ 

[L icensing A greements D e :fared TotaIi3, V oid] 

It is importan t t o em phasize the m a tter, 
in connection ,'.,i th whi ch, th ese appr,; hen­
s1ons of l TS G 1y::-re exr rcs sed . T he 1TJain­
cont ent ion bet\Yee1,. U SG .(e n one side) and 
th e Gov ernment and t lte o th er defendant s 
( on the o ther side) wa:: ·,vhether the decree 
s hould be con fin ed , a s to declaration of 
illegality , t o the price fixing prov is ion in 
t he l;cense agreem ents. Strenuou sly, U SG 
contend ed for su ch limitation. This appear s 
not only in it s arguments and briefs _i·n 
co~1:1c-:t ion with the June 14, 1949 he::;.ring 
but iTI its original suggestions as to Dros­
penive A rticles III, IV, V and VI. A s a · 
compa ni on ,t11 d r esultant position, USG 
urged th at, while the exis ting ag reements 
should be cancelled, as of the date of the 
dcc,- ff , only the m inimEm price provision 
should be declar ed illeg2.l. The result of 
and purpose of th es e contentions would be 
to k ave the agreements valid--'.-therefore 
enfo rceable.-until entry o f the decree, ex ­
cept fo r the min imllm :Pr ice provision. I t 
was in t h is setting an d in r elatio n t o these 
contentions, that USG expr es sed its ap pre­
hensrons aboYe set o ut. The contest was 
wh ether the agreem ents were illegal only 
as to minimum price provisions or in tofo. 
T he decree of NoYember 7, 1949 ded ared 

T rade· R e gulatio:1 R.e;:orts· 

the agreements "illegal, mill as:~ ·/nid" in 
ent ire ty. 

The sam e reasoning a s to A rticle I V 
would apply to t he F inal Decree u nless t he 
situation is affect ed by the later Supreme 
Court decisions herein OJ' by wha t c ccui red 
in thi s Court on th e ];;s t remand ( in co n­
nection w ith th e · entry of the Final ·D ecr ee 
here). \V e. ha,·e exam in ed the m eager o r ig­
in al file (in the Clerk 's _Office) as t o •:: ha t 
took place in · this Court after t }1 e r em.2 n d 
en the 340 lT. S. a ppc,1. · \ Ve fi n d. no;J,;,.g 
exc ep t, -co11nler sugg.est :~·d forin s -of ·de cr ee 
fi led by t he ·· Govern meat - and b}; U S G. 
N either_.contains- a n};th1ng -e.," pre;;s1)' ,b ear­
in g upon -our prob lems.:: refa ti nz to ·· t; , ;s 
period· covered by t hese ~ U SG s~' i:c,: .~,p- . 
parerit l3,;· 'i:l1is Com'f t'c;Gk -"fhese. /·1 ,!• Jltted 

1 2!is'. ~~;.s~nit ,:~AtD~:\ 1i1:Jt~o~[~~;-\~½{\1t!e · 
t ion_s _qf t l01e_ .$ u pn,rru;_ C,;,u rt a s 2n11ounc.ed 
in 3~0 D. S. 76. 

S u.premc Court Opiiiion 

Concisely s m nma rize d, tl1e three o p inions 
of t he ·Suprcn1e Co1.1 r t :·~12.. d e th e fo11ov.;rin g· 
deten ninat ions ,vh ich need cor.. ~idera tion ~1; 
con nec t ion wi th th e point II of this opi,1i on. 
In 333 U .S. 364, the C011ct deci ded (1 ) th at 
the d t::fendan t s· ha <l ij ;~~·:~ ,:, ;: 3:: cc;'.::i•:-:..:-::" ­
conspircd-to con u,ol p rice s a:1•1 t ,J 111 1_, ; ;!)T> 

o11ze t he g y pSU!:iJ indus try; (2) that tile 
instrumenta li ti es crea t ed ,u,d employ ed to 
effectua te these purposes w ere license agree- · 
m ents covering paten ts ow;:1ed or cont roll ed 
by USG; and (3} that such ag reem ents 
covered controi (a) oi prices of pa tent ed 

· gypsum board (expa nded in 340 U . S. 76 
to cover gy pst1in prod ucts ), ( b ) con trol o r 
affection of pr ic es of unpatented gypsu m 
p r oducts , and (c) contro l over terms and 
cond itions o f sale and d ist ribution thereo f. 
In t he course of this opinion, t he Cour ; 
anno unced tha t th e mo tive- ,rnod iai th in 
reli :o ;, ce on th e 1:, elief that such a g-r eem~n'.s 
wer e lawful under [}nited S tates ~'- General 
Electric Co., 272 U. S. 476-did not b, such 
patent expl oitati on as here found . :The case 
was rem an ded for furth er proceedin g-s. 

\ Vli u , th is Cou rt granted a summary 
ju dgm ent on this r em and and entered its 
decree, both the Gove rnment an d the de­
fend ants ap peal ed. The G ov ernmerrt ob­
jected t o the d ecree as bein g t oo ·narrow. 
The defendants contended t heir p roffer of 
proo f r e,·ealed issues or fact "-hich thjs 
Court sh ould h_ave deter m ined ins ts:2.d or 
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g ra11 t ing th e summary judgment. The Su­
prem e Court affirmed Article III of that 
decr ee to t he effect that sections 1 and 2 of 
the A ct had been violated; entered an in­
junc tion agains t "enforcing in any manner 
whatsoe,•er" the license agre em ents (339 
U. S . 960); and dismissed th e appeal of the 
ci efo nd ants (p. 959). 

On the appeal by the Government, that 
Cc•u 1·t altered and broadened some of the 
p :·ovisions oi o ur decree ?.nd r emanded the 
case " io r fo:rther proceedings in conformity 
with th is opinion" (340 U. S . 76, 95) . In 
tha t opinio n there ,vas no direct reference 
to a si tuation ·such as is now presented to 
u s arising from these USG s uits; Ar ticle 
IV was not changed. · 

In that opinion the Court stated ( pp . .. 
88-90): * * * 

E va!uating all of th.e foregoing matters 
and those now before us, we ha,: e some 
doubt as t o whether Article IV is fi rm 
grou;:id an d it seems wiser to r esoh ·e ·th ose 
doubts against the conten t ion th at th is 
i\rt ic1e, by fair in1pli ca~ic•::1, co"'.·,:: :-:;; 0ur :<~ u­
a tion . Vve a re less disw r bed in :;o resolv­
ins: : :-,: ,, do ubt bv the con sider ati on that we 
ca71 r each the ;arne ultimate r esD lt o ·,er 

..ground.tha t we deem firm. 

.V e-,i•ark and Ebsary 

. In Footnote 9 hereinbefore, we have 
referred to an additional Count (VI) in 
the GSG petitions against those co mpan ies. 
This seems an appropriate· place to deter­
m ine that matter and, also , of anot her 
fea tu ,·e ·in those two petition s. T he fi rst 
m atter is \vhether the patent co~:ered in 
th ose· Counts is included in li s t of ·pa tent s 
defined in Article II o f th e Decree. The 
second is w hether those two co m p'.". nies a re 

· liable· fo r irifringement of that, a s well a s 
other pa tc:nts set forth in Co nn ~s I t ::- V 
inclus i,·e. 

As to the hl"Sc of these hvo· m att:e rs . .-\.p­
pli cation ior this patent was ..filed by R oos 
on A.u gus t 1S, 1929 and later ass ig ned to. 
USG, to which the patent was issued on 
Tune 16, 19J6. This patent related t o the 
~ts c of dextriniz ed starch in· gypsum board 
core composition and metho<:\ o f manufac­
turing same. USG con t en ds that th is paten t 
was •·n :::: t included in 2. ny of the lic ense 
ag-reem ents ,vith eith er of these companies. 
T~hi s, th e companies deny. This patent ( N o. 
2,0+i, ..l.0 1) was obviotisly an im prov ement 
p ;;;. ,:c,r . As such, we think it w as included · 

as paragrap h ' " ~i ! t f: ::: ~~ cen5 cs to ~:.lch 
of thes.e com pa.n:e .s ( S t- :: ~:-ans .:1ipt in thl! 
Supreme (ou n, O cto b-:-:- Ter-m, 19-!7, Xo. 
13, pp. -1416 an d -+48S)..·\lso, .-\rtici c ft 
of this Final ' D ecree de fi;:ies "Paten t3 " :1> 

'1meaning U ni te d S tat es Lc:::crs Pat ent :l!l\.! 

applications ( t h e:- eior) * JI: * :-elating tQ 
gypsum board. :t s processes, ::,dholis o i 
111anniacture or '...: 5e, no\v ( _\f.~-...- 1::; H)51 
the date oi t ~: -: Dec re e) ;l._.,::~d ··~•; ~on~ 
trolled by'' l.~ SG. A L; ,:), t h e b ,0adenin.; ,: , 
Article I I § 3 b'" the S up ,c-:::1.e C o m·t ( 3~n 
-y. S. at p. 9_0 ) seem s d\ r_ec t t · to inc b 'e 
'1rnprovemen: · :~-2.:ent 3uo_,ec~ matter. 

[Usi of Paten ts D211 ,".ed] 

-· ,As to the s;;,:.:,nd matter.. ·Sea::io:· :l.1! .._ 
after entry oi t::e Fina1 Decree. Xation~­
and Certain-Tetd a p pli ed ior and recd-red 
licenses thert,: :: -i er. :;--ewark and Ebsarv 
have never applied therefor. In th<! .USG.-··· 
petitions -ag ain st );ewark and again;:;t ·Et.;;;::,:".: 
sary, i t seeks , crnvery ( Co~ts I-1 I l .f~.. · 
licens e royal,i e3 ) r! pat ents coi ered bv :ho: . 

the period -c::: fr::g ,v 'r:i tr:t F :nal J.i,cc·, r.-.:. . 
Each of th e s ·.1 cce\:d i~g C :,'..1 :r..:s sough t ,·;!­
co·ve ry "to th e: date o i iilin.s :his compb in f. ·· 

\\-:~c-: ~1::1.\·e a :~:ec. i:: y cl is;:·osed o3 3. ll r ~co 'tt"!°'~-
up t o :.fay 15. 1951 (~he Fina l Decree). Us:r 
immediate concern is. witl! , the peri od b-c.., . · 
tween this en tr ·i of the Decree antl t h<" 
filing of th ese USG i c.:t icn~~ ea:r1y in · 1~1-5,3.. 
Neither Ne w a rk :::, r E 0Jo'._, :-y have fi icd cr.n• 
5\Vet· in the s':' !_-sG :: :\i :.s . \ \r e \.V (:fi'.'. ;( \·· 

formed in th.is p~ -::sent2.~ ~on, that ~uch iJ1;;,i.c;~; 
,vould inclu de a deni2.l 1)! ·1.S·e ..::, : these'p.u·- . 
ents durin g thi.s later p -.• .i.:.;Qd.. Such de:-. ·. 
fens es ,v·ould o bvi.oush-- Dose ·t::le· clire..:t i s._:; 1.;~ :.. 

of · infring ement ,;el ;,o;i sir!ce this Deere~ 
-We· -t h i.nk : ri al o f :=:ar is sµc · be fo ~·~-, :1:~~: ··_. 
New York a :..d .\: ew Tc,s-:-,· Dis[rict C.;ir.~ 
shou ld nOt be ~::. .~erf1:.-:-ed -~~::.::-: .!1e re-. . 1~h~~;. 

il:th~•;';~li!~:},:I:~~;}-"~~::~:~~:i~ ~~;,'_':~~;~::: 
1~ 0 ; ~~!~L:~,\ ~S/~~)!:u~/ :5~: t~~ ~~:~"'; 

·oecree he re in .=.:1y res.p ee~. 

III-Modification 

r': .:.if od iri ca tr._, ,r• ' .D£_,ti,:p ;ti..:~hed F ( /)J I'[ 

· · (t i :·~p!2 ;n ._.. , -: t,; :.iv1-;"·· ] 
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tation" of what is claimed to be required by 
the Decree (as it presently is) with the right 
and duty as to modifica tion of the present 
D ecree. Although the rnme practical effect 
might result from either "implementation" 
or modification, yet the legal considerations 
w hich control and limit the use of each 
differ from those applicable to the other. 

Vie think thi s divergence lies in the dif­
ferent purposes to be served based upon 
construction of different pha ses of a decree. 
As to implementation, the se,u-ch is for 
the specific pr(nTisions or for the revealed 
broad purposes and intendments of a c!ecree. 
If such search clearly shm,·s such provi­
si ons or such in tendment, im:[)lementation 

·may--'possibly m i.1st-be employ~/ . rf'i uch 
<loes not appear, then ·resort may be had to 
expressed or -implied pmvers to modify, _The 
bas es and the limits of the powe1' and as 
to t h e duty to mo diiy (; f power exisfs) d\'. ­
pend upon some consi( er ations which differ 
from th ose governing .;;-;i1plementalion. · Vl e 
thi nk the difference bet\\;een the two remedies 
is ex ampled in H ughes v. U. S. [1952 TRADE 
CASES '.T 67,213} . :'142 U. S. 353 at 356:S/ Tbe 
purp,:• se and the permi ssible function of an 
order ior modificat ion of an a mitrust decree 
is to cover some thing within tl:,: broad pur­
poses of the decree but whi~h. for some 
prope,· r eason, .was not · included in the 
~x.i~;t! ng dc·cr ee. ...A.ln1or~t ahvays, such n1odi­
fications are concerned ,Yith remedies. Usu-

.. ally they concern situations which were 
ei ther overlooked ·at the t ime the decree was 
enterfd or w1'.ich have aris1;n or de,·eloped 
after the decree. 

[Power to .Modify] 

Here, we have no doubt of our power to 
·make any prnper modifications. Such power 
beii1g expressly reserved in Article X of 
the Dec,·ee, we do not have to rely on any 
general equitable doctrine concerning the 
powers of a court of equity to protect and 

" Such rules apply to modiJlcations . USG 
presents them under the ·h eadings and citations 
following: 

''(1) Injunctive provisions in a decree must 
be precise and specific,'' citing Schine Chrl'in 
Theatres v. United States [1948-1949 TRADE 
CASES f, 62,245], 3:J.1 U. S . 110, 126; Hartford­
Emvire Co. v. United State-s, 323 U. S. 346. 410; 
Swift ct, Go. v, United States [194.4.-1945 TRADE 
CASES ~ 57,319], 196 U, S, 375, 396, 401; Federal 
R uli;s of Civil Procedure, Rule 65 (c1). 

"(2) A Decree Is limited in its application to 
the isn,es actually presented and intencled to 
be adju c1icated at the time of entry," citing 
Okkih onia v. T exas, 272 U. S. 21 , 43; United 

enforce its dec rees, alt hough these r eser­
vations in Article X express the purposes oi 
the general equ ity doctr ine, namely, to co :1-
strue, car ry out and enforce th e DeGee. 

Hm,·ever, ,my and all powers (c, ;: :·,,. ss ed 
or implied) to modify an equity decre e have 
other iimits than "the length of the Chancel­
lor's foot." In this respect, we face th e 
t\,;o ,;:011tentions of USG~ (1) that th e situ­
ati on arising from the USG suits was 
rnat ter · ''not then (vvhen the D eere,~ ,vas 
enter·ed) before the (this) Cour t or int ended 
to be decided by it" and, the,·efo::e ,, ,:., 
within the Fir,al Decree; and (2) tha t, if 
it is within the power of this Court to 
moJify the· Decree so as to enjoin it s suits, 
"there iS'• fro-s ound, equitable reason why" 
it slwul d ·--be t hus enlarged. These two USG 
content-ions present the successive question~ 
of po,vei to -mo dif)r and of di sc;'i:::<ion· ilJ tbe 
nse of any_exjsting poV\rer. 

Cenerally speaking, there is no doub t tba~ 
a court.. o{ equity has power to modify it, 
decrees so · as to inake them fullv effective. 
USG argues and cites cases d;aling ,,,.-ith 
the 1imitation5 on such courts in construing 
their decr ee."' \Ve may ac cept them as an­
nouncing the broad doc t rine that a decree 
may not be enlargcrl, beyond its in ••:i1ded 
proper ·scope, by the medium of -modification. 

In examining this m atter of power v: e 
must no_t lose sight of rb e character of a 
decree in an antitrust case, \Vhile the gen­
eral lega·i rules governing modificati o.n of 
decrees are not -exempt from apj)lic2.tio!l in 
such cases. vet the char.acter of such litiga­
tion permiti-sornetimes requires-a degree 
of elasticitv. This feature comes into exist­
ence becat~se of tl1e situation that such a 
decree is desi gned vitally to change an un­
lawful, b ut exi sting, economic arrangement 
into such rearrangement as will remo,;e 
(he unl awful features. In framing such a 
decree, the Court is alwavs necessarifr act­
frig ,Yith the knovdedg e -that the r t' r~edies 

Shoe Machi nery Co, v. United States, 258 L, S. 
451, 460 ; Vicksburg v. Henson, 231 U. S . 259, 
268-273. 

"(3) Plain and unambiguous terms of a de­
cree may not be extended or contracted by con­
struction," cHing Hughes v. United States [1952 
TR.r-\DE CASES l[ 67,213], 342 ·u. S. 353. 357 ; 
United States v. In tenwtional Harvester Co., 
274 U. S. 693, 702-3; Terminal Railroad A,s,1. of 
St. Loufa v. United States, 266 U. S. 17. 27, 29; 
Butler v . Denton, 150 F . 2d 689 ; Union Pc;,cif.c 
R .Co. v . .illason City & Ft. Dodge R. Co., 163 
F. 844 , S52 (rev. on other grounds 222 U. S. 
237); St. L. K. C. & C. R. Co, v . Wabash R, Cc. , 
152 F . 849, 852 (mocllfied 217 U . S. 247) . 
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it then deems suffici ent m ay, from experi­
ence thereafter, proye to be incomplete or 
defective-either because of lack of fore­
sight at the time t he decree is formed or 
because of subsequent happenings or condi­
tions. In short, such a decree can rarely 
crystaliize the entire matter. There must be 
a measure of only gelling which is suscepti­
ble of modification. Such we think is the 
teaching of Hnghes v. United States [1952 
TRADE CASES 1f 67,213], 342 U. S. 353, 357 and 
of U nited States v. s,,,'ift & Co. el al., 286 
U. S. 106, 114, as well as other cases. 

Therefore, the question here, as to power, 
is whether the modifications urged by Peti­
tione rs would be an improper enlargement 
or (as contended by P etitioners) are proper 
to accomplish the purposes of the Decree. 
The determinatiye test is whether or not 
such modification is reasonably necessary 
to effectuate the basic purposes of the 
Decree. 

The situation here is that Article IV of 
tI1is Final Decree did not expressly or 
impli ,,,dly cover the character of ·suits now 
Lrou.,•·h t by USG fo r infrin gement er for 
indc ,~,.. utus a.ssu.n1.j>si f." ::• ~- £or q uant1t11-i tneruit. 
It neither allowed nor forbade such. It 
simply made no ; d erence to them at all. 
Some months a ft er the Decree became final, 
these suits were begun and later brought to 
our attention for actio-n. 

Vve have, -hereinbefore, determined that 
they involved violation3 of the Decree as 
to th,~ fi. rct ti.vo Co lm t, of each. \ Ve now 
hold ::!. t~~ t \"; c h;:i_-vr:i ju ris,lic tion to consider 
~,.,i:...:th e: r the })ecree sL,-~_•:.lld be m od ifi ed to 
affect prosecution o f ·'., e Co,.,ats for· in­
fringement, for indebi tatu-s as.mmpsit and for 
quantmn meniit. 

vVe think these "basic .p m·poses" are to 
be so t,ght by consid eration of the purposes 
of this antitrust suit, of the opinions of the 
S •.,p rc,me Court, the proceedings in this 

- Cou rt as to fo rmation of a decree on the 
t\vo remands, . and upo-:1 the terms of the 
Final Decree. 11 

This was an antitrust action charging vio­
lations, by the defendants therein, of Sec­
tions · 1, 2 and 3 of that Act. The Supreme 
Court, in its th ree opinions (333 U . S., 339 
U . S., and 340 U . S.), d etermin ed violations 
o f Sections 1 and 2 of the Act through con-

" T;nder the preceding point .(II-Scope of 
Article I Y) of this opinion, ,~~e h a ve examlned 
such features of thes,, items applicable to that 
d L"CUsslon. Vie wlll try t o a void r e petition here 
exc:epr. as c1ar1ty rr, ay require. 

spiracy to r estrain interstate commerce ::m d 
to monopoliz e trade therein in the gyp:;um 
industry; that these results had been ac­
complished through concer ted action under 
eighteen similar patent license agreements 
granted by USG t o the other defendants ; 
and that such license agreem ents were ille­
gal, null and void. To cure this situation, 
that Court affirmed Article III of the N o­
vember 7, 1949 decree of this Co urt and 
enjoined defendants, pending further order 
of the Court, "from (1) enforcing in any 
manner whatsoeve,r;· the provisions of their 
current license a~ ernen.ts fixing, main­
taining, or s tabili'zr;;rg prices of gypsum 
board or the terms and conditions of sale 
thereof, and (2) from entering into or per­
forming any agreement or understanding in 
res traint of trade and commerce in gypsum 
board among the several states in the east­
ern territory of the United. States by li­
cense agreements to fix, maintain, or stabi­
lize prices of gypsu:c'tt board or by license 
or other concerted action arran ging the 
terms and conditions of sale thereof" 
(33 3 T.J. S. 960). On November 27, 1950, 
t his inj unct ion order 1vas i:c.ontin:..:ed in 
effect until the entry of. a final ,:iecree in 
th e District Court." 12 

,, 
In discussing. t he:, tl11ty of the trial court 

iu formulating its d -.:-...: ree in an anti trus t case 
where conspiracy in restraint of trade and 
monopoly haYe been determined, the Court 
(in 340 U. S . 76 at pp. 88-90) stated: * * * 

\Vhen the case ec,ne back here on this 
last remand. this Co\;rt directed (order of 
January 26, 1951) filing of suggestions, as 
to form o i decree, by pla intiff (Govern­
ment) and by the defernlants. 

The violations of the Act are. deciared 
in Article III, which is the heart o_f th e 
Final Decree. The other Articles of the 
Decree concern the. ncmedies and metb,-;,,:!s 
which the Supreme Court and this Co,l rc 
then thought su ffi cient to cure the ui-hwf,;l 
conspiracy and monopoly. Article X per­
formed the function of expressly r eservin g­
jurisdiction to take further action ,f e:,,peri­
ence thereafter should make such neces­
sary or advisable fully to effectuate these 
purposes of destroying the monopoly and . 
the · conspiracy ::md· denying the fruits 
thereof. 

"' This extens ion ord er is contained in the; 
original mandate of the Supreme Court t o fois 
Court on the rem;r ,Hi under its opinion in 340 
u. s. 
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[Backgrmmd for M odificat io11 j 

T he practical situation pr·esrn t in this 
matter cf I1:fodification consis ts mainly of 
"t11e fol lc ,.dng-: 

(1) F o:r some years extending into the 
tria1 of th is antitrust case, the gypsum in­
dus try h?.d been effectiYely organ ized so 
that prices and methods of distribution were 
controlled through the medium ot patent 
license agreements coverin g patents and 
applications therefor 011·ned or controlled 
hv USG. These a2:reements w ere between 
·iJsG and each of tl1e vari r,us otli er defend­
ants. The agreements inci u<lcci i:.,:, !;-; process 
an d macHnery covered by the patents, 

(2) On the firs t tri al on the merits, J une 
I 3, 1946 ( 67 F . Supp. 397), this Court de~ 
termir1ed that. under its construction of 
F,:ited · States "v. General Electric Co., (272 
U . S. 4-76) , the separale licens e agreements 
were legal (pp. 421-441); and th at these 
agreements ·were made bona. fidcs w·ith no 
ulterjor purpose to violate U h e Act (pp. 
458-484) _ ~-:~. 

(3) On appe;,l (333 U. S. 364), the Su­
preme Coun reversed and remanded 
(liarch 8, 1943) i.1 (ciding th at th e industry­
wide license agrec11(nts, ent::-red with mu­
t ual knmY1edg e of the licensor and of all 
oi the different licensees, under which prices 
and dlstrib-n.t!on n1 1.~_t1)0ds v;rould. -be con­
t rolled, established al! m,;;:,_\, f c: 1 conspiracy 
and m onoply; and tha t "* " * rega1·<lless 
of m oti,;e, the Sherman Act barred patent 
exploita tion of the ki:id that was h ere at-. 
t empted" (p. 393). 

(4) The Supreme Coun ~,sserte d "Of 
course, this appeal mu st be considered on· 

- a r ecc,;-d that :assumc:s th e Yali d ity of all 
the patents involved" (333 U. S. at 388). 
·Ko change was made in that "record" in 
any subsequent proceedings in this Court. 

( S) .".]m ost immerli ately fo !lo,,·ing this 
op in:0n of the Supreme Court, each of these 
fou r d r:fc:nd;i.11ts sto_pperl paying accrued 
o;· fut ure royalties or paying othenYise for 
use of the paknts con:red by t he license 
agreements. Ko paynients of any kind 
were made until" new compulsory licenses 
were granted, under the Final Decree, to 
)ra tional and Certa in-Teed-Ebsary and 
"::-1" e,;;ark did not t ak e out n e\\" licenses. 

(6) The mam1T::.cturing plants of the 
licensees had been and were o rgauizcd for 
us~ of these patent-covered methods. 

Trade ;Regulation Reports 

(7) In th e proceedings in this Court in 
r egard to the forrn ;;.tion of the November 
7, 1949 decree, issues were presented as 
to whether the thtn license agreements 
should be nullified entirely or in a limi t ed 
or qualified de gree. It was in this con­
nection, that C SG argued for a lim;ted or 
qua1ificcl prohib ition ; and made known its 

·apprehension that an entire nullification 
m ight_ affect its expectation of receiving 
compensat ion fer the use of its patents by 
the licens~es during our period. -This Court 
framed ,\I"ticle IV nullifying the license 
a3-rcemcnt s entitreiy, as being illegai. · 

( 8-) O n the def-.::!:dJ.nts~ appeal from thz.t 
decrc,::, the Supreme Court :i.ffirmed Article 
III and entc;· ,,d its injunction order (339 
U . S , 960). In this inju11cf 0n the Cour t 
express ly forbad e dd en<lants from "en­
forcing in any ma:-iner whatsoever" the 
exi sting license agreements and this status 
was th ereafter continued np to the Fim:1 
[l ec1-ee~ 

(9) On th e Go\'ernment's app c.cl, the Sti­
oreme Cou r t announced (340 U. S. at 87) 
that "good in ten tions" in. the situation of 
thi s case was no defense; and that here 
( p, 33) this Co1.1rt had the duty of com­
p ell in g action to "cure the ill effects of the: 
illegal c011duct "'-sucl1 action not being 
"limited to prnhibition of the proven means 
(italics added) by which the evil ·was ac­
co;r,-, lished, bt.t :', :->v nmge broadly thr,:.,: 1 f'" h 
prac lices co11 n2ctcd 7-l · ;·1 (ita lics adde d) ;,c.~:; 
actually found to bs:: illegal. * * * Tl1e 
conspirators shou ld, so far as practicable, 
be denied future benefits from iheir forbid­
den conduct." The Court stated (340 U. S. 
at 89) that "in resolving doubts as t o t h e 
desirability oi including pro,isions designed 
to restore iuture freedom of trade, courts 
shou ld give weight to the fact of conviction 
as welt as t he .circumstances under which 
the illegal acts occur." 

Consid erin7. ; :;;s 5ituation, ,,:e think the 
Final D ecree- should rJe mod ified to include 
a der;i;:d of reco,-e-ry U;)on the infringement 
Counts of the l.'SG petitions. Our re2.sons 
for this determin ation are as foll ows. 

The basic th ing which made this con­
spiracy aud monopoly possible was th e 
existence oi t he patent (owned, controll ed 
or app lied for) situatio n. It was the un­
lawful use b,· defendants of the monoDoly 
rights, norm~lly inhering in patent gr;nts, 
which violated the superior rights protected 
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by t he antitnist Act. One result of this 
unlawful use was to create an economic 
situation where the conspirators-other 
than USG-had conditioned their business 
operations upon the continued u se of t.hese 
patent rights which had been g iven them 
by the license agreements. \ Vhen the Su­
preme Court (333 U . S . 364) determined 
th ese license agreements t o be violative of 
th e Act, these licensees ,vere placed in 
an uncertain and perilous position. They 
were operating based on the licenses which 
were declared violations of th e Act. They 
elected to disregard the license agr eements 
and t c, u:, ,1tinue use of the paten ted devices 
a nd 111etho ds . 

',Ve think a close parallel-ii not indeed 
a h ere controlling guide-is to be found 
in the two Hartford-Empire cases [ 1944-
1945 TR.ADE CASES 1f 57,319], (323 u. s. 386 
and 324 U. S. 570) . In 323 U. S., one of 
the two broad issues ,,.-as whether "the 
provisions of the decree are . rig ht" (p. 393). 
The District Co art had appointed a receiver 
of Har tfo rd ·pendente lite, .w hose duties in­
cluded r tceiot of ro.J,'afties from patent ]i­
c::n :=-: c·.::· 1.: r~df:-· e·:: is t :ng ·Ecen~es from H a i::t tord. 
/, provisio11 of the decree was that these 
royalties should be repaid to the licensees 
\\-·hen the <_le i.: r t: -2 b ecarru:· fi nal. T:-: di sposing 
of this prc:isi,,n, t i,c C.::rnrt ( p . ~") directed 
that the receivership should be ,.,:ound up; 
and "The royalties paid to the r eceiver by 
Hartford's lessees may, unless th e District 
Court finds that Hc.rtfor d h as , since the 
entry of the receiver.ship decree, violated 
the an titr ust · 1av,·s, or acted contrary to 
t he terms of the final d ,:. crec: as modified 
by tbis opinion, be paid ovc:· ·,o Hartford. 
In any event Hartford s1101'1d receive out 
of thes·e ro,·a lties compensat ion on a 
qaa.ntu,t;t meruit basis, fo r services rende1·ed 
to lessees." 

The - second appeal· [1944-i945 T RADE 

CASES lf 57,31° ] (324 U. S. 570) - ,,.-as upon 
r.'~':ltion of t h(·: (; ,:Jverriment "HfOr · chu:ifica­
;:i•)n 0 1:· recons1di~ r ation'·' of the opinion on 
the prio r a_ppeal. The Cou rt (p.. 571) quoted 

.1:: This infr ingement Count 'T,l in t he ·use js 
b r ough t under 35 U. S. C. ,..t,,,._ § 67 \vhlch au­
.thorizeS up to treble dam 2ges recovery. These 
Counts allege willfui, deliberate and persistent 
in Eringement. 

1 1 This situation reminds- of the expression in 
J,, , ernationai Salt Co. 1•. U. S._. 332 U. S. 392, 
400 y,..-here the Court stated·: 

"* "' ~, The District Con.rt is not obliged to 
assume, colltrary to comlnon exPerjence. ·that a 
violator of th e antitrust laws w ill relinquish the . 

from its prior opinion wha t w e h a ve jus: 
above quoted. The Court (p. 572) dis­
posed of the matter as follmvs: 

* ;!C * 
Jhe h ere particularly applicable part of 

this quotati o t1. is "Jin view of the modifica­
tions required by the opinion of this court, 
such iicensees must pay reasonable ren tal 
and service charges on a qmrnlmn meruit 
basis ( leaving ant of consideration any .amount 
otherwise payable f or the privilege of prac­
tici,ng the patented. inventions iiwolved) in r e­
spect of the machines us ed in the interim" 
(italics added). 

\Ve think it a fair deduction fn:,m th e 
S{;ntence just quoted, that the Court had 
in mind the differences in the bases of re­
covery in quantum mentit and for infringe­
ment; arid also the differences in measurement 
of d·amages or recovery for infringement" 
and on (J Uantwn mentit. The prayer on 
these infringernent Courts is for ''not less 
than a reasonabl e· r oyal ty.'.' 

Both because of t he practical and legal 
situation h e re, and, ;:,.be,, the teaching in 
ffcrtf:ird- F. 1) 1 :-£re c:c.:s-:::, \Ve think the l~' i t:~~: 
Decree. should be. modified to crwer prohi­
bition from prosecnting the USG snit s in 
so far as th ey are based on patent infringe­
ment during the period covered O}' tho:ee 
suits. 

[_.:/ction on Contracts Enjoined] 

Count III of USy petitions is a commo:: 
law action of indeb:'tatits asswnpsit based o n 
a pleaded express .contract. That cont r act 
and the rd ief sought an: s o stated aml 
designed to bring about th.e .identical re­
covery that would be realized had the 
ac tions been fo r recovery upon the royalties 
provided in th e illegal agreements. This 
is but a lefthanded, indir ect method for 

· · I J · · 1 -t , ~..,.... r ~ec?venng sue 1 roya ue~. . ~ Oi:~•.s . Ch 

action ::1:.-e Zt rn eans of adm1.rr rsL(nng ;ns t1ce 
rather than a c end i..n. therr..seh;""es .... .,~ •:- i · 

(1 Am. Jur. p. -139). The Decree should 
be modified to enjoin prosecution of thes e 
Courts (Count I II). 

fn1its of hl s violation m<lre completely than the, 
court requires him to do. And advantDges 
already in hand may b e held by methods more 
subtle and informed. and, more difficult to 
prove, than those which. in the first place, win 
a market. vVhen the p 1_irpose to res train trade 
appears from a clear violation of law, it is not 
necessary that all of the untraveled roads to 
that end be left open and that only the '-vorn 
one b e cloaec1. · · 
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[Qumdwn l1fcruit Recovery for Patent Use] 

·count IV of USG petitions is for quan­

t,u11 111eru.it co-.,,ering the use of the patents. 
Ender the Hartford-Empire opinion (324 
U. S. 570, 572), we think this Count is 
Droper and prosecution thereof should not 
be enjoined unless USG is barred by un­
purged misu,e of its patents. 

IV-Misuse and Purge 

In all th at we have heretofore stated in 
th1s opinion , we have laid aside consiclera­
t~c-1i of the rek..t ed ... issues of misuse of 
patents by -USG and of 'purge of misuse. 
These issuc:s are now to be exami 1; ed. \Ve 
ohail first state the p ertinent legal rule.s 
:rnd then the .factual situation to which tlie 
rules are to be applied. 

The Law 

It is an age-old doctrine of Equi ty Jm·is­
prnd(nce that equity will deny use of its 
po,.v ,0 rs to a ,.,.,rongdoer. This is the doc­
trjnl.! of "tuh~Ican . bands'. 1 

, T··h is rule 1s 
.a!::rplicab1e "'here the o,vner of r:atent rig hts 
seeks to extend . those rigl1ts beyond the 
limits of his patent monopoly. This is tile 
doctrine of "misuse" of patents. This do es 
1wt nullify the patent but prevents eu­
fo rcement of it. Because of the nature or 
1•atent grants and because of the na ture or 
1h:s equity doctrine, such owner inay, -as to 
future protcct io:1 of his rights and :o ft er 
the baleful effec tc oi the mirnse have bec,1 
fully dissipated, relieve himself -of t111s 
impediment by ceasing the . unlawful ,use. 
This is the doctrine of "purge". · Tht se 
,·n les apply to whatever the . form of the 
;cuit by the patent owner may be (Ed·ward 
K ut.::;;;ger Co. v. Chicago Metallic Mfg. Co. 
[ ,9-+6-1947 TRADE CASES ~37,524], 329 u. s. 
394, 399-400) ." 

Js S.on1c of the cases applying or Hlustrating 
Lhe Jin1its of the ·matters in this paragraph are 
Unite r/. States v. J\'[Jtion.al Lea.d Co. [194G-1947 
TRADE CASES f; o·•,575], 332 U. S. 319. 335; 
Brn-ce's Juices v, America n -Can Co. [19·,!6-1947 
TRADE CASES f, 57,553]. 3.30 U. S. 7'!3, 755; 
Edward Katzin,ier Co. v. Chicago Metallic Jlfg . 
Co. [1946-19-17 TRADE CASES ~ 57.52,1] , 329 
U. S. 394, 389-~02; Transparent-Wrap Machine 
Go. v. Stoke.~ ~ l>mith Co. [19?6-1947 TRADE 
CASES :; 57,532]. 329 U . S. 637, 645; H,irtford­
Era..vire Co. v. Unit€ctl Rtute-") 11944-1945 TR.A...DE 
CASES ll 57.319], 324 U. S. 570, 571-572; Sams v. 
Same [1944-19.,\5 TRADE CASES ~ 57,319], 323 
U. S. 386, 414.--419; Illercoid Corporation v. lilid-

Thi! Facts 

The issues as to facts are: (1) ":hether 
there was misuse; (2) whether. if there 
was n1isuse, it is sliow·n as matt~r oi law; 
aud (3) whether, if misuse existed, it is 
s hown, as matter · of hw, to have been 
purged before this period or is yet an 
undetermined i~, ,.11: of fact. 

\~/ e think th~re was misuse by USG, 
as matter of law on the facts here, which 
has not been purged. The reasons for these 
conclm;ions foiiow. The Supreme Court.. 
(333 U. S 364) determined that USG had 
misused its pafr11ts to create various un­
lav, f,,l restraints effecting monopolization 
oi t)le ent ire gypsurn _industry~ This n1is­
use extended to price regula-cion, to sup­
pression of related or similar tmpatented 
ptodPct,. :rncl. to regulation of m ethods and . 
-z.gen\'.';es o f distribution. The effective in­
strumentalities used by USG were pa1ent 
license agreements containing various re­
strictive. Dl ovi~ions. 

One such p;-o\·ision (covering prices ) 
had not been n.0 .:, ,:1 for some years (s in ce 
1941) but the 1·1g ht to use had not been 
aba11Llontd but expressly retained. 

In connection with formation of the fi r st 
decree (lfovember 7, 1949), USG opposed 
strern10usly a suggested provision -declaring 
the license agreements "illegal, null a ::d 
void". It cor,tc, 1 rled the pro,·i sion should 
go no further than to decla r e the "mini­
mum price proYi-0 ;.-:ms" of th e lice;1ses to be 
"illegar 1 and th at th e Jic-Cnsc3 be ''h o ;·11 ~~­

c1_1nrelled · a1;d t,:·nn :·natrd/' ~nggesting th~i t 
the broader pro\·,sion h;id rhe purpose to 
relieve the licensees "from accounting with 
respect to anyt:'1ing done before or after 
the decision of the Supreme Court" (italics 
added). 

On the appeal of the defenda11ts (339 
U. S. 960), that Court enjoined C:efeudan ts 

Cont in ent Invest. Co, [1944-1945 TRADE CASES 
ff 57,201] , 320 U. S. 661, 665-672; Sola Electric 
Co. v . Jeffe i·son Electric Co. [19A(Llf\43 TRADE 
CASES <; 56,245], 317 U. S. 173, E5; Morton Salt 
Co . '·'· 0. S. Suppiger Co. [1940-19-B TRADE 
CASES·» 56,17G], 314 U. S. 488, 4'91-494; B . B. 
Chemicai Co. '-'· Ellis et al. [1940-1943 TRADE 
CASES n56,177], 314 U. S. 495 ; Leitch Mfg. Co . 
't!. Barber Co., 302 U. s. 458, 461-463; Altoona 
Publix Theatres v. American Tri-Ergon Cor­
poration, 294 U. S. 477, 493; Carbic~ Corp. of 
America v . A-,neri can Patents Development Cor­
porat-i on., 283 U. S. 27, 31-35; Cont-inentai 1,ilan 
Paper Co. v. Louis rotght & Solis Co., 212 U. S. 
227, 256 et seq. 
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"from enforcing in any 1nanner whatsoever­
the provis ions o f their cu rrent license agree­
ments * * *." This order was made May 
29, 1950 and continued in force un til the 
Fin al Decree (May 15, 1951). · 

In each of the present USG suits, Counts 
I and II are expressly based on the old 
license agreements and seek to recover the 
royalties provided therein in the amounts 
p,o•,• ided for and m easur ed by those agree­
m ents. Counts III and IV are, r espectively, 
actions oi (,:d;:bitatus assumpsit aud q:wntwn­
meriu-t posed on the same underlyi ng factual 
si tuation created by the license agr eements. 
The amounts sought in each o f t hose two 
Coun ts is precisely the same as stated in 
Counts I and II-in Count III, the amount 
is measured as in the agreements. Count 
V (also Count VI in Newark and Ebsary 
su its) is for infringement b-a.sed on deliber­
a te infringement and, p raying recovc:ry for 
an amount ("not less than a reasonable. 
royalty») which exactly equats the· amount 
T!lcasu red by th;: ;_~_rd~·,.:•,.Yftd. agrcerncr::L:'.J. 

\Ve think this course of conduct, as clearly 
shown by t he proceedin gs of r eco rd in 
the antitrust case and in t:iese suits by 
USG, must be construed ,a.s meaning that 
USG has continued t6 m isuse its patents 

. by seeking recovery, directly and indi,e ctly, 
on the illegal license agreem en ts up t o this 
time. vVe think we should exercise our 
discretion and entertain t hese petitions on 
the ground of prevent ing a multiplicity 
of actions ,vhich affect the complete effec­
tiven ess of the Final D ecree; and rh2-t 
VS G should b e enjo:ned from further prose­
ct1tion of the3e actions. 

[Alleged Purging Acts] 

USG urges that "this Court on the record 
b eiore i t knows of a number d fa cts any 
Gne of ,vhich cor: ·=titutes ev·i1}e11 c~ of purge 
at a time prior to 1-Iay i 5. 1951." USG 
then discusses five of such facts , w ith the 
r e.s ervc~tion that they are "only iiltlstrative 

1 0 The "potential power" (Ethyl Ga.saline 
Corp. v. United States, 309 U. S. 436r 458) 
remained. · · 

11 Counsel stated that the first decision of the 
S upreme Court (.,.::n U. S.) "ca.TDe as quite a 
~.i-:.:Y~ k t.:> the oi c.1. indastry. \ Ve ,vere not ex­
p ecting tha t . And ev2rybody stopped in their 
trar::-ks as far as these Ucense agreements ,vere 
conc-1:.1rned. 

' 'The licensees stopped paying royalties. They 
stopped inaking reports.. As National in its 
petition sets out, they stopped d oin g a nythin g 

and not th e only or exclusive facts showing 
purge." In spite of this cautionary r eserva­
tion, w e mus t conclude that USG is pre­
senting here those matters which. it r egards 
as n1ost potc11t in showing purge. 

The . fi rst of these five is that USG did 
not fix prices, under its licenses, after 
July 8, 1941. This is true. However, its 
effect is dissipated by two considerations: 
firs t, the notice s that 1TLinimum prices bul­
letins would be suspended included th e 
statem ent t hat such. ,mspension woul d con­
tinue "until we decide again to exercise 
our righ t to do so"; 1• and, second, · this 
price fi..-.,:ing p rovision is inseparably joined 
w ith other provisions found vio lative of 
the Act (Edward Katzinger Ca. v. Chicago 
Metallic Mfg . Co. [1946-1947 TRADE CASES 

1T 57,524], 329 U. S. 394; MacGregor -.:•. !;lest­
i11g!wrtse E tec. & Mfg. Co. (1946 -19+7 T RADE 

CASES 1f 57,,525 ). 329 U. S. 402). 

The s econd claimed purging act is bas ed 
on the c18,imed :,. cqu:escenc;~ of USG to the 
repudiatiop oi ·)-:_ c: iilegal agr_eements by 
P eti tioners fodo\\·ing the first appeal (333 
U. S.) . The record herein does not support 
the claim that USG "acq_niesced" in these 
cessations of paym ents- by Peti tion ers. The 

.vosi tion of USG at that tirne is m ore ac-___ 
~urately describ ed, by O!J_e of its ·counsel, at 
the argument before us." Thereafte r not h­
ing appears .bear:i n.g on ''acqu.iescen ce 11 tu:1til 
the hearings (June 14, 19+9) and the memo­
randa in cormection therewith in respec t 
to t he summary jud;-ment . and resultant 
form. of decree to be entered. thereon. In 
that connecticm, USG not only . did not 
claim tha t the licenses had been rescbded 
but it u rged strong ly that only the rc-cln{­
~Urii _PriC:e · fixing·. provfo!ons ,v-e.re: _i lic~a1 
·,:ih d that , in all other respects ; the lice:1se 
agreement should be "cancelled" only as 
c, f the <l ate o f ~:1; decree ta be entered. At 
that time and tr, ereafter, it ma d e clear 
that ·it expected to have and waived no 
rights to have "compensation" for t he use 

under the license, because the Supreirte Court 
had held them unlawful. 

"USG likewise did n othing to try to en­
force the license a greements . We just sort of 
were in a status quo during that period there 
as far as taki rig any a ction. No action ·~,·as 
taken by us to enforce them . And t hat is why. 
in answer to you.r quest ion, I wanted t o post­
pone it to explain that situation . And tltat 
was that no effort was made .to at ,dit the b ooks. 
no royalties were pa id during this three--y2ar 
11criod that is involved in this litigation· out in 
Io,va, and Nev; J ersey,_ and Ne\v York." 
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of its patents; however, there was no sug­
gestion a.s to ,vhat for rn o .1forcen1cn t of 
those rights would take if not voluntarily 
paid. Not until these US G suits were filed 
was .that made clear. Such suits included 
Coants fo ; recovery under the unlawfu l 

' 2gre-.~rr:rc11ts. 1"'h roughout; ther e ·is no basis . 
fo, this claimed "acqu iescence". 

Th,:; third ·cl aimed pu;:-ging act is the 
0ffer by l_'.SG, early ;;J the sp riag of 1949 
(Februa1~j.- or ) larch )~ of nE:\.V fo'rms ·of 
rc:t.::1-ses. 'These: 1:iroficred forms of licenses 
arx'., no t effective as acts. of purge, as t o 
c,::r · p ei·io\f for t,vo~.r.e·asons. First, . ·.tll.ei 
).-~::.ere_··no-: 111 tE:nd•~d to becorne effective 
-ui;u~(.fii-; -_c~1 tr_y :of th-t __de~T-ee . b,::caliS6.if.\\:~s 

-- 1.lC-t ..cu.:iti i .that tiine..th af t·h·e unbl\vfuf EcCi1se .... 
·agi'eei;'.,J~.r;;' ,,;ere t~:b~ iicancelled an d· teh11i~ 
:1afoci''AArtide IV, 2..of the ks·m of de-cree 
sui:Jm 1Hed by USG.. ori 1farch 4, 19lS1). 

5ecQ_n_~t. . t-h·ey · differed jn · sr.veral res p.cc:ts 
fo;;m" th.e :fcrm . appro,:e d by the s;p~e,ne 
Conr:t . (340 U. S. 76): T h'at · Court (p. 90 ) 

. fq_m1d t he . definition of gypsum board too . 
i estrktive; and :cl,o the time lirnit for. 
.applying ior n e·s licenses (pp . 93-4) . 

Ti,e fourth claim::d a ct of purge i:, that 
US G had dcc,,led not to ,,ppcai L . ,,.1 the 
decree of No:: en:.b c.r 7, 1949, "unless the 
·Gc,vernmcnt app ealed, 1n ,.vh ich event it 
ie2t jt _would be required to appeal, in Etlf 

-- defense." \,Vh}; either this unacted upon 
decision Dot to appeal er why a n. appeal 
by the Government s hould in any way 
affect this matter of purge is not clear to 
us. The two appeals (USG and the Gov-

. ernrsent) involved entirely different legal 
issues and situations: USG appealed fr om 
the en t ry of any decree "on the ground 
of th eir right to introduce mater ial evi­
dence" (3-10 U . S. at p. 82) ; the Government 
app.e2.!.ed · so1c]_y "1T: an effort t o hive th e 
pc·m.·i-sions of the District Court decree en­
iarg,y;l" (340 D: S. at p. 82). 

T11e fifth purging act (or situation) is 
that the Supreme Court (339 U. S. 960) 
enjoined USG, on 1fay 29, 1950, from "en· 
forcing in any manner whatsoever" the price 
p rm·isions of the license 2.greem ents.1

' USG 
relies upon Standa,·d Uil Co. v. Clat·k [1946-
1947 TRADE CASES fl67,6 15], 2 Cir., 163 F. 
2d 917, 927, cer. den. 333 U. S. 873 and the 
two Hartford-Empire cases [19../-4-1945 TRADE 

·' iVh!!e not materic:l 1n connection w ith this 
~ontention of purge, i~ is ·1.rue that thi.s i :Jjunc- • 
t].r;n ,vent b eyond price fi x ing :tnd extc-n d E-d to 

CASES 'if 57,3191 (323 U. S. 386, 4 11 and 324 
U. S, 570, 572). In none o r these citation s 
was there found :;n y attempt to ex tend 
unduly a patent monopoly b eyond the 
entry oi the final decree in the antitruot 
litigatio ns there invoh·ed. In each of these 
ca,.ses, the doctrine of pat c.· nt misuse and 
pu rge ,vas tecogni;;,· ·1 i!llt was found not 
effective in the Eitu 2t con th en b efore tho;ce 
Comts . The USG suits now pending shmv 
conclusively that e,·en yet it is striving to 
enforce ~he rnyalt;f pro•.·isions of the i!leg;, ; 
paten t licens e 3greern:e1;. ts . 

\Ve think :iui:h an attempt is clea r misus e 
of -1its· p;),t,z:n~; ... t h 2t ~:lcf:i - niis}-.i~~·:-"tet _- c.~n~ 

· ti1tf es ; _ai1d that to c.ilow proserntion o f 
thC;e ·sllits ,.vc,u1 d ,Yciaken. the ·~ffec'tiV.2ness 
of the Fin~:1 l3ecr ee.: As ·to ..quan/1mi 1i.1eruit 
Counts of.the USG petitions, we . think it 
will be sufficrent if we ertjoi,rfurther prose­
cution on the basis . 0£ pr.e\·<:Dting recovery 
in a multiplic1 iy of suits \'i-he'rein the mis­
uSe or th"e -Patent"S \Yh1Ch~--. :..\- ere i1r,rolvr.: d 
1n this antitrust .suit is sho1Y1i, a s matte r 
qf la,v, ·to exist and· n ,)t h_ct.·\.~c be"en purged. 

Co11clusion 

Our ultimate conclu sions upon the issue s 
h ere ;1re as follow : ( 1) that we have juris­
dict ion to entertain ar.c'. de termine tbe is sue;: 
presen t ed by Petitione,s ; (2) that th:: Final 
D ecree should · b e modified as indicated. in 
point 1'III-Modifi.catlon." of this o pinion ; 
(3) that iurthtr prose.cution of all Coum;; 
of -the USG rnits sh-:i:.ild b e enjoined. 

Petitioners are grant ed thirty days from 
the filing of this op inion, to serve upon 
opposing counsel aI'.d to file with this 
Court, suggested form of decr~ e and form 
of Conclusions ::nd F i:1!lir.gs. 

[Dis~enting Opinion] 

CoL'°, Judge: In reaching a different con· 
clusion from that prese;ited 1n the majority 
opin ion, I find it advisable to p_resent thio 
statem ent of my reasons therefor, which 
statement b ecom es brief because of the ex­
cellent reh earsal by my colleagues of the 
backgrnund and present status of this litiga­
tion. 

As so aptly stated· by tlie United S tate 5. 
in its brief, "of course, when a court's 
jurisdiction is dr awn in ques ti on this is the 

' 'by l icense or otl1er concerted action arranging 
th<:~ tc :--n1s and c ondi.tlG:'"'1S of s a le th i:: r rc~f (g;-r·­
sum board)." 

11 67,81.3 A-95

http:Fi:1!lir.gs
http:3greern:e1;.ts
http:app.e2.!.ed


69,644 Court Decisions Numb~r 2-195 
S-:I-54U.S. ·v. U.S. Gyp.sum Co. 

threshold question in the case." This liti­
g ation ,vas initiated, as the title indicates, 
by t !w United States as the sole plaintiff 
and was against the defendants now appear­
ing as defendant petitioners herein except 
USG which appears as d efendant respond­
ent thereto; also, initially, it had as its 
basis the protection of the public interest 
in enforcing provisions of the antitrust la,vs. 
The final jud,;;m ent , entered therein after 
m a P.y years of intens iv ,: litig ation, found 
against all defendants in language clear, 
concise, and completely capable of inter­
pretation to meet any appii cable situation 
growing out of the relationsh ip which was 
the subject matter thereof. Inter alia, it 
adjudged unlawful under the antitrust laws 
of the United States, and illegal, null and 
Yoid each of the license a g reements listed 
in the decree. 

It is my view that the United States can 
c· -: fre sole spokesman for the publ ic 
:,icerest. B uckeye C oa.l ·& Railway Company 
et al. v. Hocking Valley Railway Company 
ct al., 269 U. S. -",2. \Nhile there have been 
situations, such as in t he case of M issou.n'.­
K ansas Pipe Line Co . .,_,_ United States et al. 
[1940-1943 TRADE C\SE.S 1T 56,103], 312 l]. S. 
502, which might b_e constru-ed, to some 
e..-:tent , as tendin g to contradict the rule 
bid d own in the Bitckcye case, supra I do 
no t :-o r egard it. 

.·\ rti cie X of the decree in this suit is 
q uite broad in providing that the parties 
may appl y to this Court "at any tim e for 
s uch o r :'. ,: rs, modifications, vacations or 
d irectioP.s as may be nec es, :>.ry or appro­
priate ( 1) for the con s truction o r carrying 
out of th is d ecree , and (2) £or the enforce­
ment of compliance thereYvith," but thi s 
d o-2 s not. in my opinion, con tain .th e rig_h l. 
for the defendants to stand· in the shoes 
o f. or even with , the United States as a 
protector of the public int er est in .litigation 
of this character .and, in so doing, settle 
their own private differences. Likewise, 
such litigation, initiated by the United .States, 
will not permit the main action to be 
encumbered with txtr2.neous issues of a 
private n a ture. United Stutes 11. Columbia 
Gas & Electric Corporation ct al., 27 F. Supp. 
11 6. 

The opposite viewpoint looks for support 
to Missowi-Kansas Pipe Line Co. v. United 
States, s11/ira, w hich was an antitrus-t pro- . 
ceeding wherein 2. co nsent d ecr ee was en-

tered under which coment decree a stockholder 
of the defendant coqioration had th.-: rig:ht 
to bec ome a party which right he sought. 
to ex ercise. The Attorney G eneral approved 
the plan presented. by the petitioner for 
m o dification of the original decree. It is 
significant that the court in dealing with 
thi s phase of the Eitig;_,.tion said: 

* * * This, w ·c 2.re t old, "is b eLievc:d 
to satisfy the pubEc interest," and so the 
Government d esire s to sustain the action 
of the court belo,v wi.thout furth er E:i-ga­
tion. We recognize the duty of expedi­
tious enforcement of the antitrust laws. 
But expedition cannot be had at the 
sacrifice of rights which the orig inal de­
cree itself. established. vVe assume that 
the district court ·will adjtist the r ight 
which belongs t o Panhandle with full 
regard to that public interest which 
underlay the o:-iginal suit. 

F ollowing a rehearsal of the ch~onologi 0 

cal course this lengthy controversy pur­
sued, the Unite d S tates., in it s bri cc f, made 
this sta tement: 

It is, of course, probable that th e courts 
in v,rhich suits have been brough t will · 
give effect to th is Co urt's judgment an ct 
di smiss, beca1E e of the judgment. all 
claims based orr the voided lice nse a g-r:ee-
m ents. * * * · 

* * . :,i< 

* * * The position of the Unit ed States , 
as se t forth in its petition, · is that .said 
final jud g ment bars enforcement of any 
claim based in whole or in part upon 
any license agreement thus adjudged 
null and void, and that suit to recover 
upon any such claim constitutes an at- . 
tempt to defeat the Court's . final judg­
m e.1t. The petition pn.ys, _by way of 
re lief, tha t this Court Gnjoin USG from 
asserti ng: any claim, ·'arid froi:1 rnaintaln­
ing , in s t:i .\Hing, o"r threatening to ins titute 
any acti t)n-, hased in vthole en_. :i!"'I. p·art On 
a.ny licens e agreement w hich the Court 
had acljudg e,l mega!, null and v oid. 

The United :States stated in its pet ition 
. t hat ·it takes no position (IS to whether 
USG's alternative claims for recover:; on 
a q1wntmn meruit basis or f ar infrmge­
ment, as n:ade in th e f ou-r foregoing actions, 
are barred by this Co nrJ's final decree of 
May 15, 1951, · or as to whether- this 
Court should enter ~rn order en,i:o i,1ing 
USG from prosecuting such alte~·natin:­
claims. (Italics supplied.) 

Jus t '.,'hy this court, under the circum­
s tances, should feel called upon, irr vie\Y 
of the Goyernment's position, to res train 
prosec ution, of the pending suits in the 

Copyright 1954, Commerce Clearing House, Inc. 
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seY(:rs\i ;, Es t;·i c t courts _and tab:: t,pon itself 
1.he ;;,djud:catic n of the co;1 t rnversy b etwe en 
the de£,,n dant s w hen that controversy in-
,·olves issues . such as the right to recover 
under q ;,,111f11;n mer11it or infr-ingenTent, as 
;dlegc<l, when the Government as the sole 

· protector of the pu blic i,~terest in litiga tion 
cf tbi~ character does 11 ot join the peti-
tione,s in suc h :reque"t for thi s court to do 

· rn, 1· ut by ir,fc,-,..,Lce at ledst sugg,'.sts then 
it is bey ond tJ 1;2 .scbpe of the de.cr e1.~ handed 
dC•\\: n in th~s-(: proceedings, ~ do n ot appre-
ciate . .. H ·this court r estrained the,;l, rosecti~ 
t ron of the p eTI:ding . suit~- to ihe e)'.-.ent that ... Y...' of the judgment of !his 
the~ Gov.ernn1ent:.s .. po.sitfo;-,., .£nds. the .rec,.~ coui't in o r der· · !'6':'construe, carry out, or 

~-- ~~:i.~~-:.b_:_;·t_,et"G~_1I~-~~:~~;a/ic;~:.~-~.,',\\1_:1~~ r/g·'.:t~,/~:-~ .er.foTc·e sald"- Jl:"O-gr-rri~nt .. : I nherc.nt po,'.vei-_ 
1· -,-.J.-! rests -,v ith th l·s"' <r-·\)l11.:·.f -' a1\\~2.yS in j)io¢eedi11g-S: 
if-_<tny; ·.- to~the. -~titio1iini-::-"G.tefeirdant~ U SG··,:~; · · . ... -- · - · 

· P: ..., of lh is cl·.ictraCter __ fi.:,-,, e1?_.forC~~1ts-jud_gn1eDf~ . 
... tG. ft0Y~-r'-c- Undtr qiidirf;mri.:::i1ei-w:1 OT in-''' ' wh eci such ·appea'f'i advi.iable. I do not, .. 
, . fri!, c ertient.. wouM have remained fo r ad,;udi.,:_::~

· --cation~ 1n· t1~i;: _disti-i_t.t .cci}J.rt~. Thus, _th e ~: 
· · · · ·· - ·· -:-.u1ts .Pend it:.g .the1·eJn_ \\rou1c1 -continu e as 

. prescntiy· ·· d.0.cJ~~ted for !r~I . i\..1so, the 
,- several dist rict courts ,vhe~ein t h e sui ts 
, art ·� )OW . [Acm::ling ar e . quite capable of. · · 

construing and interpreting the meanin g 
of the judgment passed in these p ro c.eed-
ings, as applied to th e plead ings and factual 
r ecord subs equently to be developed in 
those courts, and rule thereon a ccordingiy. 

r do not find tlie situation before us 
as one requiring this court to spell out 
in supplementation of its orig inal decree 
c;- cry con ceivable type oi li t ig ation wh ich 
mi ght develop .between the ddenda•1ts and 
presu1ned _to have -g:--o,vn out of .the re1ation-
s_hip st:·ic.1::en dc \'>· n. l'-J e!t h-..,t do I fin·d the 
existing situatiun '°·'to be one calling for 
iesor t to Article -

· 
however, firid :n~ed'.for the_· app1ication o.f -
such p ower in thes e n roceedin:z,;: 

r- ....., 

J ;1 the light or·the -foregoing expression 
of my vitws, J')i)ici• it tinn eces·s ary to dis-
cuss other po.i'.1HE argued_ in the case.· __ 
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U.S. v. LYMAN GUN SIGHT CORPORATION, ET AL. 

Civil No.: 890-56 
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UNITED STATES DIS'.:~1u:qrr. COURT 

FOR THE DISTRICT OF COWivffiJA 

u~JTED STATES OF AMER.IGA, ) 
) 

Plaintiff> ) 
) 

v. Civil Action 
~ 

LYMAN GUN SIGHT CORPORATION; ) No. 890-56 
w. R. WEAVER; M. JACKSON STITH; ) 
JOHN UNERTL; NA'rIONAL RIFLE ) 
ASSOCIATION OF Ali1ERICA; PO:PULAR ) 
SCIENCE PUBLISHING COMPANY, INC.; ) 
snd HENRY BOLT A~D COMPANY, INC., ) 

) 
Defendants. ) 

FINAL JUDGMENT----1.--,....,,.:--,---.,.. 

Plaintiff, United Stater:, of America, having filed its complaint 

herein on February 29, 1956; the .defendants having appeared and filed 

their answers to the complaint denying the material allegations thereof; 

and the plaintiff and the defendants, by their attorneys, having 

severally consented to the entry of th;Ls final Judgment without trial 

or adjudication of any issue of fact or law herein, and without this 

Final Judg1nent constttuting evidence or an admission by any party 

hereto in respect of ariy such issue; 

NOW, THEREFORE, before the taking of any testimony and without 

trial or adjudication of any issue of fact or law herein; and upon 

the .consent of the pa,rtiea hc;reto, it is hereby 

ORDERF.J), ADJUDGED AND DECREED as follows: 

I 

This Court has jurisdiction of the subject matter herein and of 

all the :parties hereto. The complaint states a claim upon which relief 

against the defendants may be granted under Section 1 of the Act of 

Congress of July 2, 1890, entitled "An ~ct to protect trade and collline;cce A-99



against unlawful restraints and monopol:i'es, ,; commonly lmown as the 
' ..~ .. . 

Sherman Act, as amended. 

II 

As used in this Final Judgment: 

(A) "Manufacturing defendants" means defendants Lyman Gun Sight 

Corporation, W.R. Weaver and John Unertl; 

(B) 11 Publishing defendants 11 means defendants National Rifle 

Association of America, Popular Science Publishing Company, Inc., 

and Henry Holt and Company, Inc.; 

{C) t'Scopes" means all telescopic sights, utilizing optical 

glasses, to be secured or mounted on rifles for the purpose of aiming 

more accurately than would be possible with metallic sights. Scopes 

usually contain a reticule in the form of cross hairs, a dot or a post; 

(D) 11Manufacturer I s suggesteel prices 11 means any prices determined 

by a manufacturing defendant and suggested to any jobber or dealer as 

prices ~o be charged by a person or persons other than such defendant 

on sales of scopes manufactured by such defendant; 

(E) ttconsuro.er ad,vertisementsn means any advertisements by a manu­

facturing defendant in any outdoors magazine or in any sales literature 

sent directly to consumers which suggest prices to be charged by a 

per$on or ~ersons other than defendant on sales of scopes manufactured 

by such defendant; 

(F) ''Person" means an individual} partneTship) firm, cor:po:cation, 

or any other legal entity [for the purpose of this· definition a manu-­

facturing defendant, its subsidiaries, officers) directors) agents and 

employees shall be deemed to be one person); 

( G) '1Fair trade agreement 11 means any resale price roaintenance 

contract, or supplement thereto1 pursuant to which the resale price of 

sco:pes is fixed, eptablished or maintained under state fair trade laws 

in accordance with either Section 1 of the Sherman Act or Section 5(a) 

of the Federal Trade Commission Act, as amended; 

2 
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(H) "Jobber~' means any person who pt.frchases scopes from manu­

facturers thereof and resells them to other distributors or retailers; 

( I) ''Dealer" means any person who buys scopes from manufacturers· 

or jobbers and retails them to the. ultimate consumer; 

(J) "Off-list dea1er 11 means any person who, in making sales to 

ultimate consumers, fails to adhere to 'Ill.anufacturer's suggested ;prices 

or prices in manufacturer's consumer advertisements; 

(K) rroutdoors magazine" means any periodical having inter1:,tate 

circulation and devoted, principally, to outdoors activities such al!i 

niarlrnmanship, ln.~nting and fishing. 

III 

The provisions of this Final Judgment applicable to any defendant 

shall apply to such defend.ant, ;!.ts subsidiar;i.es, successors and assigns 

and to each of its or thE!ir officers, directors, agents and employees, 

and to all persons in active cot1ce;rt OJ;' participation with any defendant 

who shall have received actual notice of this Final Judgment by personal 

service or otherwise, 

IV 

'11he manufacturing defendants are jointly and severally enjoined 

and restrained from entering into, adhering to, maintaining or further­

ing any contract, agreement, understanding or concerted plan of action 

with or among themselve$, with apy publisher of any outdoors magazine; 

with any jobber or dealer in scopes or with any other person: 

(A) to 1nainta.in or stabilize resale prices on scopes; 

(B) to coerce or compel dealers to observe, or adhere to 

manufacturerfs suggested prices or prices in consumer 

advertisements; 

(c) to coerce or compel jobbers to observe, or adhere to 

manufacturer's suggested. prices or prices in consumer 

advertiselJlents; 

(D) to refuse to sell scopes to off..,list dealers; 
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(E) to coerce or induce jobbers to refuse to sell scopes 

to off-list dealers; 

(F) to coerce or induce publishers of outdoors magazines 

to reject advertisements offering scopes for sale by 

off-list dealers or by any other :person; 

to establish cooperative means and methods to accomplish( G) 

the exclusion from outdoors magazines of advertisements 

offering scopes for sale by off-list dealers or by any 

other person; 

(H) to cause, initiate or enforce bo:rcot"tis against advertise­

ments for the sale of scopes by off-list dealers or by 

any other :person. 

V 

The manufacturing defendants are jointly and severally enjoined 

and restrained from: 

(A) coercing or compelling dealers to observe1 or ad.here to, 

manufacturer's suggested. prices or prices in consumer 

advertisei:.ents; 

(B) coercing or compelliQg jobbers to observe) or adhere to, 

rnanufacture:r-' s suggested prices or prices in consumer 

advertisebe:::ts for scopes; 

(c) coercing or CO!il})ellin.g jobbers to refuse to sell scopes 

to off-list deale~s; 

(D) coercing c-:::- COTuJ)e.lli~g :publishers of outdoors c.agazines 

to reject E.Jvertiserr:ents off'e;ring scopes for sale by 

off-~ist cea.lers; 

(E) establisr.d..:::g coc;-ers:tive means and methods to accomplish 

the excl:.:.s::.8n f:rc;::: o:...itc.oors magazines of advertisements 

offering s.~.::,::pes f;:;;r sale by off-list dealers; 

(F) causing, ::...::.::t.ia:t i.ng or enforcing boycotts against advertise­

Sc.:_e cf s~opes by off-list dee..lers.ments fc•=- ~~e 
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VI 

The manufacturing defendants are jointl;y and severally ordered 

directed to cancel forthwith all fair trade agreements to which 

defendants are now a party, and any such defendant who is a party 

thereto shall give not:i.ce to plaintiff, within .ninety days from the 

f entry of this Final Judgment, that -such fair· trade ag:r:eementspte o 

~ye been cancelled. 

VII 

The manufact1,1ring defendants are jointly and severally enjoined 

ICld restrained7. for a :period of seven years fr.om the date of entry of 

U;iS Final Judgment, from entering into, adhering to) or enforcing 

tr,Y fair trade agreement . After this peyen year period of time, 

::.othing contained in this F:i,nal Judgment shall prevent any mani,.t­

(actur:Lng defendant from entering into, adhering to, or enforcing 

any fair trade agreement J valid and enfo1·ceable in the state where 

~o be enforced, or from taking a~y lawful action permitted or required 

't;; any such fair trade law. 

VIII 

The manufacturing defendants are jointly and severally enjoined 

t.nd restrained for a period of two years commencing ninety days from the 

a.ate of entry of this Final Judgment from: 

(A) publishing any manufacturer's suggested prices, or 

(B) engaging in any consumer advertisements unless any 

reference therein to prices is limited to suggesting 

that f;copes manufactured by such defendant may be 

purchased from persons other than defendant for 

approximately a stated number of dollars and advising 

that local dealers should be consulted to determine 

the actual prices for such scopes. 
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IX 

In the event that any ma_x;i.u;racty.ring defend.ant during the period 

of seven years from the date of ~nt.ry of. th.is F;inal Judgment shall 

e1ect (subject to Section VIII herein) to engage in consumer advertise­

ments) such defendant during the time of the publication of such 

consumer advertisements is ordered and directed- either to sell scopes 

or cause jobbers to sell scopes to any off.list dealer with satisfactory 

credit $tanding; who makes application in writing to such defendant,• 

without discrimination as to availability, price, terms and conditions 

of sale; or credit requirements; provided, however, that nothing 

contained. in this Section IX shall be interpreted to prevent such 

defendant or a jobber of such defendar1t from giving to any person, 

purchasing scopes for resale, functional or quantity discounts other­

wise lawful. 

X 

Each of the manufacturing defendants is ordered and directed 

within ninety days after the date of . entry of this Final Judgment 

to mail a true and complete copy of this Final Judgment to each jobber 

and dealer on such defendant's current distribution list for sales 

or advert:ts:i.ng materia].s relating to scopes; or with whom such 

defepdant has in effect on the date of entry of this F:i.nal Judgment 

a fair trade agreement relating to scopes. 

XI 

Defendant M. Jackson s·cith shall become subject to all provisions 

in Sections I .. X, and XV and XVl of' this Final Judgment if and when 

he either engages in the manufacture of scopesT or sells scopes 

manuf'actured exclusively for him which he sells under his own name, 

XII 

The publishing defendants are jointly and severally enjoined 

and restrained from entering into, adhering to or claiming ahy rights 

Under any co11tract, agreement, understanding or common course of 
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conduct with any ~nµfact_urer, jobber or dealer of scopes or any 
':··: .. · 

_publisher of outdoors. fllag~~~-n7s. whereby any :publishing defendant 

refuses to accept, pu'blisp_; carry or run advertisements for scopes 
,.·.. 

offered by any ~ealer, jobber, off-list dealer or other person at 

prices less than the manu:(acturer•s list prices therefor, if the 

advertisements otherw;Lse meet the reasonable standards uniformJ.y 

applied by the defendants. 

XIII 

Each publishing defendant is enjoined and reqtrained, for a period 

of ten years commencing ninety day9 frorn the date of entry of this 

Final Judgment, from refusing to publish o:ri threatening to refuse to 

publish advertise~ents for scopes from ariy dealer, jobber, off-list 

dealer or other person adv~rtising such scopes for sal(;!, where the 

advertiser and tpe advertisements meet the reasonable standards 

uniformly applied by the qefendant w:l,tho1.,1t regard to the fast that the 

advertiser offers scopes for saJ,.e at :P;rices less than the manufacturer's 

list prices therefor. 

.XIV . 

Each of th0 publishing defendants is ordered and directed within 

ninety days after the date of' entry of this Final Judgment to mail a 

true and complete copy of this Final Judgment to each off-list dealer 

who has been refused, since Mar9h l, 1949, advertising of scopes by 

such defendant. 

xv 

For the purpose of securing compliance with this Final Judgment, 
! 

and for no other purpose, and subject to any legally recognized 

privilege, duly authorized representatives of the Department of Just;ice 

shall, upon the written request of the Attorney General or the Assistant 

Atto1'ney General in charge of the Antitrust Division, u:pon reasonable 

notice to the defendants made to their :principal offices, be pe1•mitted: 

(a) reasonable access, during the office hours of said defendants, to 

7 



iJJ. books, ledgers, accounts, correspondence, memoranda and otber 

..-ecords and documents in the posses·sion of or under the control of 
" 
sz,id defendants relating to any of.the matters contained in this Final 

Judgment; and (b) subject to the reasonable convenience of said 

defendants and without restraint or interference from them, to inter­

view the officers and employees of defendants, who may have counsel 

present, regarding any such matters. For the purpose of securing 

compliance with this Final Judgment, any defendant, upon the written 

request of thE: Atto:mey G0neral or the Assistant Attorney General in 

charge of tbe Antitrust Division, and upon reasonable notice made to 

its principal office, shall submit such written reports with respect 

to any of the matters contained in this Final Judgment as from time 

to time may be necessary for the enforcement of this Final Judgment. 

no information obtained by the means provided in this Section XV 

shall be divu).ged by a representative of. the Del)artment of Justice 

to any :person other than a duly authorized representative of such 

Department except in the course of legal :proceedings to which the 

United States ;i.s a party for t:tl~ purpose of·secur:l,ng compliance with 

this Final Judgment, or as otherwise required by law. 

XVI 

Jurisdiction is r~tained by this Court for the purpose of 

enabling any of the parties to this Final Judgment to apply to 

this Court at any time for such further orders and directions as 

tnay be necessary or aJ?propr;La-te for the construction or carrying 

out of this Final Judgment, for the mod~fication or termination of 
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aPY of the provisions thereof, for :t~1e e_~1forcement of compliance 

therewith, and for the punishment §f yfolations thereof. 

Dated: Washington, D. c~ 

November 8, 1957 

/s/ F. Dickinson Letts 
·.·united states District Judge 

we hereby consent to the making and el.'l..try 

of the foregoing Final Judgment. 

For the Plaintiff: 

/ s/ Victor B-·-~~_.E1sen _ /s/ Max _F_r_e_e-m_a_n______ 
Assistant Attorney General 

/s/ W. D. Kilgore, Jr. / s/ James L. Minicus 

/s/ Baddia J, Rashid /s/ William H, Crabtree 

/s/ Forrest A. Ford-------~ 
For the Defendants~ . 

Lyman Gun Sight Corporation W. R. Weaver 

By /s/ Rodney J. McMahon By Cahill; Gordon, Reindel & Ohl 
General Counsel for Lyman By /s/ Jer+old G, Van Cise 
Gun Sight Corporation 

M. Jackson Stith John Unertl 

By /s/ Alan Y. Cole By / s/ Gerald L. Phelps · 

National Rifle Association of Popular Science Publishing 
America Company, Inc. 

By /s/ J. J. Wilson By Parker, Duryee, Benjamin, 
Zuning & Malone, Attys. 

Henry Holt and Company, Inc. By /s/ Vincent J. Malone 

By Saterlee, Warfield & Stephens By /s/ Arthur B. Carton, Atty. 

By / s/ William E. Stoclmausen 

/s/ Webb C, Hayes, III 
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:rn THE UNITED $'1'.;\TE,S DISTRIC'r COUR'J.l 

FOR TF.E DISTRIC,'T OF COLUMBIA. 

) 
) 

Pl.ain·tiff, ) 
) 

Civil Action No. 4-4.82-56 ~ 
.M.i-'\.:R:..r.f.AND .AND VJJ}JINTA MITJC ) 

l , J •··--•·1, .._)"' "- '-'.I 
J,°'. -

··- /:
1i,-.:r1..,.·· 

,....• .. --,•·
' 

PRODUCERS ASSOOINl'ION, INC. , ) 

Defendant. ~ 

f'la.1.n.tii'-fr United. b'tates of :fm1erica., having filed its amend.<~­

complain.t on :F'ehri.:iary 7, l957.1 and this Court having entered e. 

ca;u.ses of a,c-t,io.n i:1ta.t,ed in }Ja,ragra;x,hs 24 to 29 of such arumuled 

com:pla.ini~ ., ct:n<l th~ Jilaintiff a11<l. defendant having severaJJ.y 

consented to the e11try of' ti.tis Ffoa.l Judgment •wit,h respect to the 

charges of ~r..tol.8,tions of Section 2 of the Sb.ennan Act contained :tn 

para.g:.ta:ph.s 21., 22 and 23 o:f thr:'! said ame.nd.e<.1 com1)laint., ana. wii;hout 

any adxr.dssion by plaintiff or a.efemle.nt wit.h res)?ect tc, any issu.e 

therein, 

NOW, 11h'T~REJ:i'Oirn, upon S!7.id consent of the :pa.rties hereto., it is 

hereby 

ORDERED, .!DJlJDGl!!D AND DECREED a.s follows : 

l 

~i.'his Court has Jurisdiction of the subject mat·ter of 1>u.:r.a.gra.phs 

2J., 22 and 23 of the am.ended. com.pl.a.int and. of the parties hereto 

pursuant ·to Section l~ of the Act of Congress of ..Tul.y 2, 1890 

errtit;led 11..ru1 aot to protect trade aud commerce tJ,gainst ur1lawf'ttl.. 

:restraints itncl :monopolj.e.s," coru.monJ.y r..nown $,S the 'Sherinti.n Act;; tlS 

e;mended, and ~rag:raph:a 2.1., 2tl and. :;;:3 of the mnendc-d com;ple..lnt sts;te 

cJ.a.:ims upon which rel:l.ef may be g:::-an-t~ed.. 
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II 

As us ea. in th::i..s Final Judgment : 

{A) "M:!J..k. 11 means the raw milk of' caws prior to pasteurization_; 

(B) 11Flutd. milk II mee,ns pas-teu.rized m.:tl.k as sold 1Jy d.ealers f:o:r. 

<!onsumption j_n flu:1.d .fo:rm_; 

{C) '?Dea.ler" mee.ns any person engaged in the business of 

pu:c-t!bas:tng milk and processing, bo·ttling and distribut,ing it in the 

form of' f'hlid m:iJ.k_; 

(D) nwl':1.s.h:Ln.gton. metropoJ.:1.te.n a.rea. 11 me,.urn the e.rea co:mp1·ls1.ng 

Mm1tgomery &'1d. :Prince Georges Cou..'lties, Mary+a.nd, the D:i.str:r.ct- of 

Co1um1:,:i.a., A:rlj_ngton and. Fa.:l.rfa-:{ Counties and the cities of' Alexs.nd.ria 

and FaJ.J..s Chureh, '\f:i.rginia..: 

(E) 11Pe.rson n means any ind.ividua.l, partnership, corpora.tion 1 

a.ssod.a:1:.ion._, firm or other legal entity; 

(F) "I_}.f'o rata classif:lca.tion 1
' means the apport;ionment fi:,1r 

c1t;t,&i£ii:fied. pr1d.n.g purposes of a.LL milk re<!eived by a. a.eal.er in a. 

calendar month :in whlcb. the deale:c· has received and. routinely com­

1ming.led. :m:l.llc suppl:l.ed by bot;h the ,iefendant aJ1d a.no-the:.i. person or 

perGons so tha:t milk. supplied. 1)y ·defen(lani:; is con:3idere<l to have 

been used d.1:i.ring !3Uch mol'.lth :Ln ea.ch c:la.ssifice.t.ion :i.n which ·the dealer 

ma,_y ha;~rc.~ usecJ. :mi.lk. in the same ratio as the dealer ts reeeiJ;>tf; o:f rni.lk 

1from defendant ·bore to the clealer ts receip-ts from aJJ. sow. ces; 

( G) 11 Ca:Le.t1dar mon-th " :mea.'1.s one ca.le-:nde,r month' r; t:i.1ne or such 

oth(~X' lengi.h. 1:>f timl': rJ,S ma.y be custonmr:Uy utilized as en 8,ccm.mting 

or b :D..l1ng J?er::Lod. 

III 

The provisions of this Final <'Judgment a:p:plfoa:ble to the defenclal'.l:~, 

sha..1.1 apply a..lso to its off:l.cers, directors, employees and agents, 

ancl to a:u o-ther :i;:-er~;oni3 in a.ct:I.ve con.cert or :parUcipation with the 

d.ei'e.nrla.nt who receive actual m."ltice of ·this Flnal .Judgment by 

persons.J. service or otherwise. 
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IV 

The defendant ii:; en,:joi.ned and restrained. f':rt,rn.: 

(.A.) Coercing or att,em_pting to coerce itu.y person 'to pm-chase 

re:fra:Ln :from purche,sir.ig milk 1:':rom any other prod:ucer or su:pJ\lier 

:not r.-1, member of d.efenda,nt_; 

{:n) Inte:rferi.ng or iiJ:t,tenrpt±nl;'.: to i11terfe:re w:i.tb. the sc,u:rces 

of. s.ut>ply of milk or :t'luld milk of a.r.ty person engaged or seeking 

-to en.gt1sge :Ln the se,le o:r diHtribution o:I:' m:Llk or flu:i.d milk in the 

Washington rn.et:rn:politF.t.n a.i-:-ea,; :provided, hcMever.t tha,1;; nothing in 

·th:I.s mibsccii:ton shr,JJ. be c.m.1strued to p:eoh:J.bi't; a.e:fendani;; :f1:om u.s:Lng 

:f1;1,:tr a.ud reason:~ble means to obta,in suppliers of mllk., members or 

customers_; 

of :m.:tL'k t;o rei'ra:Ln from ge11tng or of':ferin.g to sell milk in t;.b.e. 

Wa.sb.ingt:;on m.etrcrpol:I.tan are1:1,., or from se1l:tng or offering to fHeJ.J.. 

:milk ·to fll1y deal1:?r selling or IJl'Ol)Oc,1.ng t;o sell fJ-115.d mi.1.k :!.n m.iid 

a.r·ee,; 

from selU.ng or of'f'e:t'ing -to sell flui.d milk i.n the Wa.sh:Ln.gton 

metropoJ.:i..tan ar-ea.:; 

(E) Boycot,t:l.ng or threateni."'.1.g to boy<~ott ~my person :Ln. or,ier 

t,o ind:uce or compel any per1:ion to pw::·ch.'21.se~ m:1.1.k :from cfo·:fend.au-t or 

to induce or compel any pe:rson t,('.) refra:tn from purchasing milk from 

any other :proclucer or supp:tier not a member o:f. d,ef'ena.ant; 

(T:') Eni;er:l.. ng int;o or carrytng out a.ny e.greelnent, wj:!;;h any ot.he:r 

supp.lier of' mi.lk -to fix -prices or elloca:he territories or eusi:,:om.ers; 

provl.rled, howe-v-er, that riotb.1.:n.g in t,his s'libf1ect:i.on 1;Jh?..ll be con.sta·ueo. 

te> prohibH; dei'end.e.nt from tD::e:rc.ir:d.ng s,ny :d.gb.t 01· :priv:!J.ege cree:ted 

by the Cla,yton .Act o.r the Gapper-Volstead Act end not inconsistent 

-with any other suhsec't:ton oi' this J!".i:na.1 Suil.gmt:mt; 

'::) 
J 
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a.s a:ny person I t.-'l other th':\Xl. clefen.clan.t I n, thie v:Lews of' defendant con-

or r-eg:ola.t:l.on afl'eet;.ing defe.r.1.clani; fr o:r from :tem1u1era,ting any per-son who, 

without., disc1N;:tng e:i..the:r. that '.hr:, is pr6'!sent:i:ng the vie,1:e. of defen.da.n-t.; 

d:i..reetlon or requ.ei:ri; of defendan:t,,. makes ri;;=::prese:nta;tions to a,a,y o.rgan.iza-
1 

J5':txtng or atte1:npt,J.rJ.g to fix the F'th~e at wh:1.,-:=h a.ny lleaJ.er 

sells or offen, to sell flui.rl :miJ.k; 

metropolit{-:tn a.rea or whe are :.Ln corn.petit:lon. with one ,mother. 111, a.:ny 1.!'.ree.; 

1Jecause such clea.le~r is a:ttempting -to obta:Ln or 11ae f.ru.cceeded. :tn obtain-

ing business of d.e:fewfaJ.rl:; or an.y d.ea.ler.. cu.st,omer of' clef'end.a.nt; provicl.1:.>dt 

ohtaln busi:nesr~, 

customer erny :tnfol'Tn..'3.t:!.on no·t reasonably necer:H'H-1ry tci verii''.Y- the tot.a.l 
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g_tu.tnttt;r of !niJ.k received by the d.et=iJ.er••cusi:;omer and. the utiliztxt.1.on 

·t;b.e.reof; 

(M) Classify.i.ng milk (for :pm-poses of calculating pa:yinr:::nts dne 

d.ef'end.1:311t f.'or m:tlk :r-ecei·1red by a de81er f'or flUid. uti.11.zati.on :I.n the 

Washiugi;on. m€t:ropol.tta.11 et:rea :tn a. ce.lei1dar month in which "the r.leaJ..er 

has r eD.e:bred a.n.d. cor1m,.ing.led. m:!J.k su:ppl:ie(l both by d.ef'enda.n-t a.nll by 

al:'lothex· person or J)ersons) .in a. :w.umer which ri:~sults :Ln a larger pro,~ 

por-t.ion o.f "t;hE:; milk supplied by such other pel'son. or persons be:1..ng 

consign.Ei.i t.o e, lower ·1tal.ue utilization ca:tego:r•y· than the percentage 

that; ·!;he m:LLk r.lel1.verl?(l ·by such other person or pe.rsons is. "to the total 

9.U,'l,,"ltity of m:IJ.k recfd.vel ru1cl so commingled by the dealer i.n such 

ciilend.ar month; 1>rovi.de(l1 ht'JWever, that nothing in this :::mbsection 

shaJ.J. apply when de:fend,ruTt makes Sl)Oi; sales of miJJr 'to otber t;}i:.µ1 

:l:ts regu.J.{~.r c:ustorne:rs. 

V 

li'or a per:lod. of· 'ten (10) y1Ja1~z fr-or.a. the da:te of en:i:.:r,y of. +..h:t.s 

F-1.na.l .Jnd.gmeut ., d.ef encta.nt is Einjoined a.nd restrained from: 

(A) J.flni:,er:l.ng i.nt.o or ca.:rrying out mzy agreement w:tth t.\J.1.y purchaser 

of .milk in the Wa.sh:tnt,tc,n metropol:.ttan area whe:.'r~::iby rmch J,J1.trcha.ser :ts 

required t,o pu:rchafle its ent:i.re requireinen·ts of .m:Cllt frorn def~ndant; 

(B) Charging di:f'f'ererrb pr:Lces for 1;he saiue flu;td ut:iJ.:f.za.tion f'or 

m:LlK no:l<l t.o ft deale-r for resel.e with1.n a..."ly part of the Washington 

metrt.)pt;;l.it,~.1..n ,a:tea from ·t;hose charged a:t ·the si:-u:ne tim.e for mi1k sc.1ld ·to 

a, dei:,J.er 1~or refiale elsewhere w:l.thin the Washington :rnet;ropol:ti;an o..r·ea,, 

'lmless such dif'ferent prices a.re rf~quil·ed "by axry federal or st;a.t,-e 

regu:l..atiot1 or ord.e1· ,; provide{l, how.ever, that, no·th:5.ng 1n this sul!;:,H=.,ctio:n 

shaD. be cormtrued ·to proh:tbit the clefenclw:rt fro:m d:iar•g:l..ng t1.. lower price 

j_n good. f,<g,ith i~o :m.ee't ·the :tow-er price of any compet;itor or :i.n any 

s:i.tt11;1.tion whe:re eo.m.rie•~ittv-e bid.cling 1.s :i..nv:tted 1:W a. :publi.<.: a.genc:y or 

:i.nsti1:.ution. rn the event mil.k :ts ·beiJJ.g ofi'e:red by defend.arrt; to a.ei!ll.1ers 

i'or Class I use a:t.; a prl.ce be.1.ow def'euclimt' s t,hen h:tghest price f'or 
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Glass I util.izaticm, the vo:.tum.e of milk to 1:ie solcl to an,y d.eaJ.er a,1,; 

such lowe:r· pr:tce may be matle proporcio.nate to ·thf::: percenta.,ge that, 

the det?,.1.er 's purcluises of milk from tlefen1u;int f·ci::c use in ttJ.l CJ.ass :t: 

trl;;jJ..izat.::tons "Dea.rs to t;he a.ea..le:r' s total. pu:r·c!b..as~~s for e.:Ll C.ta.frn I 

ut1.li.zations ch.D::ing ·the calendar month in which such lower r~rice m:LU: 

(G) Gor1a.:ttioning or at.tenrpting to condi.t::i.on the sr.-1..l.e of milJr ·to 

a.ny purcha,s er o.n his rei".ra.ining from pu:rcha.sing milk from ru:;y J?roch:u:~er 

or supplter not e. member of. d.efend.i&,n:t_; 

(n) .Adcrpt,ing or 111,dng a;.iy saJ.eH plan. or pol.icy with rerrpeci; to 

the sale of m:Llk tn the· Washington metr.opol.ittm area by w.h:lch the price 

per hun.d.re,iweigh:t or other un:tt of measure.1nen;t; or the ·t;erms . of sale 

are r•eJ.a:ted ·to, established by, or contingent v.;ptm the pro:por·t:ton o:f 

or w:b.:tc.h inc1:udes the r.;..sstgrunent o:r use of JJ!.:trchai~e q,uotas ., n1.:tnimum. 

:tn t;b.is s1.ib~1ect:ton ;;.1ha.JJ. br~ construed ·to proh:i.bit def'enria,n"t from. 

a. cla.sHifica:tion-ut:Uizat:l.on pricing basts or f'rma 1•eg_1.1:t:ring pu.:rchaser$ 

.....0'1..'·J 
1·1~,,.~ver ., , .·f.i"·'"',· J -"' : . . ._," ~... (5} ~re".''',<iI>:r,...~01.· ,, ,,.•.:i L v~ ,. , th"'"'·.,:,,1, "''t ·'-,he,, end o··f' • ..'.. 'I,, ""·" , ..,._romJ. -t"'"",_,...., 

d.l'll.te of entry of thls Fin.al ,Tu.dg.,ment, d.f:.f'endant; tlJC~t move f'o:r. mocllfi1w,•• 

tion ot· termi.na:t:i.on of ru:ry of the su:t:iseet.ions of' t;h:ts 8ec't:f.on V, ·which 

m.s.y t,e 1;rauted 1.rpon a show:lng by defendant to the Bflt~isfa.ct:ton o:f 

-this Com:·t t.hs;t the pertinent; subsei.!t:l.on or subsections so1..1.grrt ·t;o 

be mod.:Lfied or terrrd.nated, have ,rorked or will work 1:u:1 undue ha,rclshi.:r;:i 

VI 

For ti period of' fbre (S} years :f'.ro:m the cla.te of entry of ·t;his 

111naJ. Ju.<lgment, def'endemt :i.s enjofn.ed and restrafo.ed. f'rom: 
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(A) Refus:tng, e-x:cept for good ca.use (wh::!.c.h shaJ.1 incJ.ti.d.e 

rei:1sonable term:e and condit:l.t)ns), t,o sell a.ve.il,a1::,J.e m:iJ.k ·to Ellty 

d.ea.ler for flu:Ld. utilizati.on within the 'Washington metropolitan 

area.* :f.ftfilk shall be deemed available if it is {~:vr:i.11.a.ble t\t the 

time specif:ted for deli.very unless deltvery would interfere wtth 

d.e:f'end.a,nt' s n.o:ri:naJ. o:pera:tions or ;pre••e:xis-t:tng contractual obJ.igat:tons; 

(B) Offer:i.11.g to make or mald.ng any J.oan to an,y dealer :l.n the 
' 

Wash:tngton metropolitan area; provided, however, that nothing :i..n th:ts 

subsection shall be construed to prohibit defendant from. granting 

reason.a.1)le ex·tensions of credJ.t in the ordinary course of business. 

VII 

Within one (1) yea.:r from the d.a:te of entry o.i' this F;tnaJ. Jud.g,,men1;;, 

d.efeindex1t shall diSJ)OBe of aJ.1 assets of Richfield Dairy Corpo~ai;ion 

and. Simpson Bros .. , Inc. ; trwling e.s Wakefield ~:>(leJ. !anns Dairy, 

·tangible and intangi1)1e, acquired ·by de.fendant on or about December 6, 

1957, pu.1·sue,nt, tic) a, co.r1trac-t for the purchase of the capital stock of 

the sa:l.cl corpore;l.;:J.ons, and .r.erila.cements therefor. 'I'he a.. ivesti'turei 

herein (;rrlered sha.11 ·be in good. fa.ith and shal.l require the prior· 

approval of this Court on notice to counsel f(.>r t.he platr.i.tiff'. wj:thi.11 

six-ty (60) d.ays f'rom the date of eni;i•.y of this JJ'ina.l ;rudgm.en:t defendant 

shall report ·to ·the Court, with a copy served on plaintiff, its efforts 

to ear::cy into effect the dbrestitttre herein ordered~ F'u.rbher reports 

shall ·be mo.d.e to t,hls Ckmrt and the pJ.1..:d.nttff every ninety (90) d.ayn 

't;herea:ft,er e..nd on sui:!h other da;tes trn this Couri; ruecy- order 4 Pendi.ng 

tHVeHti-ttu·e, defend.ant shall a.dmj.nis'ter the so,:td. a.sset,s n.nd replace­

ment,r;; theref'or in good fa.:i.th wit;h a Yiew to preserving ·them in as gomi 

con.dJ:t:Lon a,$ possible, ord:tna.ry wea.r imd tear excepted .. 

VIII 

For 1:1 per:tod lii' :f:tve (5) yee;rs from the date of d.tve.s·titure ordered 

by ·tM.s :Flna.l .Judg.'nerrb and -the l<'inal ,Judgment. entered on Sa.1.rua.ry 22, J~959, 

7 
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defendv..nt is en,joi.ti.ed 1;1,nd resi';ra:ined. from engag:lng jJ'i ~•.n_y pht.,,se 

of dist:e:Lbut:!J)!l or sel.e of fluid ndJ.k w:tt;h:t.n the Washingl:;1.:i11 

IX 

d::Lreet.ly or inr.1:i.rect;ly, any she..res of stoelt or any t:U'J.Sets of.r or 

d;tvestii:.1.tt·e a.s ord.e:r:ed. by i,hifi ]'irial .Jud.gm.ent and the .Fin:al Jud©ne:tr!; 

Jn the ever.rt that t1:fter d.1Ye:::rt.iture the 

{·,~"'
i_.i:,) 

131,rea. in 'bhe sa:Le of mD.k fox· resale e,G :flu:Ld mJ1k or 1.n the sa.le oi~ 

In the everrt; p,l.a:i.rrt:U::f shall. ot,,j ect to any rm.ch pro:post~d. 

8 
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monoJ_;<.11,y in ·l;be sale or d.ist:r.·:i.1.ii.ltion of milk t'or resf.i.le as fluid 

milk in the Wasl:'d.11.gton met.ropollta.n a..i:·ea or 1.n th~ :sa.l(;; a.n.cl dis-

tribu.t:f.on of fluid. trd.lk :tn the Wasld.ngton metrc,poli:ta;n ~:eea., 

X 

:F'll1.rJ. Judgment, defend.arrt; shall ·promptly give wrU;ten not:tee of ea.ch 

estaJ).li.sbme:nJi. 1:i,f or change i.n t;he price of milk fo1' any :flu..i.c1. ut,ilizt:-1.-

t.don :11.1 t;he Wa.sbJ.ngton met;ro:poH'ta:r.i. area to each <lea.ler who hr.Ls 

pu:cehased mDJt.: for fl1.ua. utilizat:l.on there.in from clefendo.ut at an_y 

XI 

Defendant is en;,1oi11.ed. a.nd restra:lno:l_. f'or a period ,)f 

five (5 ) yea.rs :from the d1::<.te o:.f:' entry of tb.:!.i, Jl'inal iJur.lgmerrt, f'r,:ira 

en-t:;e:r::iJ1.g into or rene,ring :a.n:r agreement lor the m11rke"ting of milk 

annue:L anni-:,reraar:r -thereof by ·w-ri.tten not,:lce d.eJ.tverecl not J.ess than 

t,hirty (JO) d.a.ys 1J:rtor to such da-t.e ~ '.Elae.h $4'.sreemen:t .for the r&-i;rket-

i.n.g o:e m:Uk now :r.1.1 eff'ect between <lef'endant and any person shall be 

sud,. d.a:te. 

(BJ 
., 

hundred and twenty (120) d.ays a:f'tt)r the dis:pos:1.tion 1)Y d.t~f'enden't 

fever· . r:iha1l occur ~lfite1', 'the me."\'.l.berrfa:i.p contri:v::-t; of each prod.u.cer o.f 

milk who suppl:led m:f..lk to lhba.,,;sy J~:t.:r.y·, Jnc .. , :I.n May 195h_. n.nd ·who 

:is 1.:1. :me.m.1:,er of d.efend.a;.1.t sht:1.J.l be ter:rn.:Lneble 1:tt the opi:;:Lon of such 

p1·00ucer at any t:i.me upon ,~hir'c.;y (30) d.ays wr:ttten notice ·t;o defendant. 

q.., 
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Defend.ant shall give -written notiee of' th:i..s provh,ion of this :B'il'l.111 

,Jud.gm.er.rt to <:lach such producer ·w:l:tbtn tE>n (10) days from the entry 

of thit~ Fim::i.l a\.1dgnie11t;. 

Xll 

I'or the purpose of secuxing compl:i.a.nce w:tth this F.:lna.l Judgment 

rlnly authorized. repref3enta:tives of ·t;he Depa,rtrn.ent of Just:ke shall, 

on wr:.:l.tten :r.eq_ue[Jt of ·the Attorney Genera.l or the Assi.fite,nt At,torney 

Genex·al in charge of i;he Atlt:ttrv..st;' n·lv:ts:l.on, .a11d ou reasonable notice 

to d.e:fendant; .rriade to its princ:tpaJ~ office.~ be perm.i.tted, s,ibj ect to 

!::1,ny legally recognized. :pri.vilege: 

(A) Access., ,lu:dn.g off':Lce hours oi' defenda.nt, to all books, 

le,1.gE~rs, a.ccounts, correspondence, memorana.a, and oi;he:r records 

a,nd clomiments i.n the possession or under the e,.:m.trol of de.fend.ant 

rela:t~:tl'.,g to e;n;1 nm:tte-rs cont,l'J.ined in th:1.s Final J"t1.clg,:nent; 

(B) Subj ec't to the rea.son,~r1le co.nYenience of defend.a.·1:t an.d 

,dthottt. restra:!.trt or j;nte:r:ference front de:fenr.'hxni:;, -to interview 

off:1.eers, d.irectors, e:m:ployees or memb<'=,:t:'S of r1ef(~nd.ant, who rru;,y hi'l.Ve 

No .i.nform,<:1,tion ,:ibi;r,dned by the mee.ns pe:t".m.it'ted. in ·this Sec-.:'t:lon 

XII shall be d.ivnlgecl by a.n:y represen.b;.tbre o:r the Depe,rtm.ent of 

Justice to any -person other than e. duly authorized represe:ni:iatiife of 

the f!!x.ecu.t:1.-ite Branch of the plsJ.nt:tff' excr;pt :J.n the courr~e of lega.l 

proceedings in which i~he United &'tatcs 1s a p6,rty for the purpose of.' 

se,;~u:::':tn.g eom:p.l:i.ance w:i:th t;his I'l1tal ~lt1d.g;m.eni:; or a,s otherwise require<'l 

by law. 

XI:n 

Jur:l.sd.ict.:ton is reta.:tned fo:r the :purpose of en.a1)1:tng eH,ht1r of 

the pa.rtj_es t.o thfa 1":i.nal Jude,mE".n.t to appJ.y to this Cottrt at E\lly t:tme 

for such fuxthe:r ord,ers and clirecttons as may be nef.!essary or aJ)p.ropriat-e 

lO 
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for the construction or carrying out of this Final Judgment, for 

the modification of any of the provisions thereof, and for the 

enforcement of compliance therewith and punishment of vioJ_ations 

thereof. 

Dated: November 22, 1960 
Washington, D. c. 

/s/ Alexander Holtzoff 
united States District Judge 

We hereby consent to the maldng and entry of the foregoing 

Final Judgment: 

FOR THE PLAINTIFF: 

/s/ Robert A. Bicks /s/ Joseph J. Saunders 
Robert A. Bicks Joseph J. Saunders 

Assistant Attorney General 

/s/ W. D. Kilgore, Jr. /s/ Paul A. Owens 
W. D. Kilgore, ..Jr. Paul A. Owens 

Attorneys, Department of Justice 

FOR 'l'HE DEFENDANT: 

/s/ William J. Hughes, Jr. 
William J. Hughes, Jr. 

/s/ Herbert A. Bergson 
Herbert A. Bergson 

_/s/ Herbert Borkland 
Herbert Borkland 
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UNlTEO ~~Affj J) !STRICT COORT 
FOR THE OlSTRICT OF.· COLt.lt-mfA 

UNITED STATES OF AMERICA, ) 
) 

Plaintiff, ) 
} 
) 

v. ) Civil Action No. 2259-60 
) 

CENTRAL CHARGE SERVICE, INC., ) Filed: March 19, 1962 
) 

Defendant. ) 

FINAL JUDGMENT 

The plaintiff, United States of Americ~, having filed its complaint 

herein on July 18, 1960, the defendant, Central Charge Service. Inc., 

having appeared and filed its answer to such complaint denying the 

substantive allegations thereof; and the parties hereto, by their 

respective attorneys, having consented to the entry of this Final Judgment 

without trial or adjudication of any issue of fact or law herein, and 

without admission by any of the parties hereto with respect to any such issue; 

NOW, THEREFORE, before the taking of any testimony and without 

trial or adjudication of any issue of fact or law herein, and upon consent 

of the parties hereto, it is hereby 

ORDERED, ADJUDGED AND DECREED as follows: 

I 

This Court has jurisdiction of the subject matter hereof and of 

the parties hereto. The complaint states claims upon which relief may 

be granted under Section 3 of the Act of Congress of July 2, 1890, 

entitled "An act to protect trade and commerce from unlawful restraints 

and monopolies," connnonly known as the Sherman Act, a~ amended. 

II 

As used in this Final Judgment: 

(A) ''Defendant" means Central Charge Service, Inc., a corporation 

organized and existing under the laws of the State of Delaware; 
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(B) ''Member merchant 11 means a person who has contracted with a 

credit company for participation in a central credit service plan; 

(C) "Customern means a person who uses charge account facilities 

made available at retail stores affiliated with a credit company offering 

a central credit service plan; 

(D) "Central credit service plan" means a service offered by 

credit companies to member merchants and customers pursuant to which a 

member merchant agrees to sell and the credit company agrees to purchase, 

at stipulated discounts from face value, accounts receivable arising 

from the purchase of merchandise or services from the member merchant 

by customers whose credit has been approved by the credit company; such 

customers are entitled to purchase merchandise or services at any of the 

member merchants; after purchasing such accounts receivable from the 

member merchants the credit company assumes the risk and responsibility 

for billing and collecting such accounts directly from the customers; 

(E) "Accounts receivable' 1 means those assets of a member merchant 

consisting of the obligations (usually ~videnced by a sales slip signed 

by the customer) of a customer to pay for merchandise or services 

purchased on credit; 

(F) "Person 11 means any individual, corporation, partnership, 

association, firm or other legal entity. 

III 

The provisions of this Final Judgment applicable to the defendant 

shall apply also to each of its subsidiaries, successors, assigns, 

directors, officers, employees and agents, and to all persons in active 

concert or participation with the defendant who receive actual notice 

of this Final Judgment by personal service or otherwise. 
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tv 

(A) The defendant is enj:oined and restrained frdtt'i; directly or 

indirectly, entering into, adhering to, maintaining, furthering or 

claiming any rights under, reviving, adopting or enforcing any provisions 

of any agreement relating to a central credit service plan which are 

inconsistent with any of the provisions of this Final Judgment; 

(B) The defendant is ordered and directed to delete from all 

central credit service plan agreements, and is prohibited from inserting 

in any such agreement hereafter entered into, any provisi.on that its 

central credit service plan shall be exclusive in character or that the 

terms and conditions of the agreement wUl be affected in the event the 

member merchant contracts with or has contracted with a competing central 

credit service plan. 

V 

The defendant is enjoined and restrained from, directly or indirectly: 

(A) Adopting, following, maintaining, furthering or enforcing any 

policy, plan or course of conduct of accepting or retaining as member 

merchants only merchants who do not do business with or have not done 

business with any other central credit service plan company; 

(B) Conditioning the making or continuing of, or the terms or 

conditions of, any central credit service plan agreement upon a member 

merchant's refraining from entering into, or limiting or agreeing to 

limit the extent of doing business under, any central credit service 

plan agreement with any other person; 

(C) Conditioning the making or continuing of any central credit 

service plan agreement upon a member merchant selling to the defendant 

any specified dollar amount or any specified fractional share or 

percentage of such member merchant~s accounts receivable arising from 

the sale of goods or service on credit; 

3 
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(D) Canceling or t ·eminating the affiliation or membership of 

any member merchant with the defendant's central credit service plan 

or refusing to do business with any person because of the fact that or 

the extent to which he does business with any competitor of defendant; 

{E) Entering into, adhering to, or claiming any rights under 

any agreement for the purpose or with the effect of hindering, limiting 

or interfering with the entrance into, participation in, or advertising 

affiliation with any central credit service plan by any person, either 

as a member merchant or otherwise. 

VI 

The defendant is ordered and directed within thirty (30) days 

from the date of entry of this Final Judgment, to mail a copy of this 

Final Judgment, or the substance thereof approved as to form and content 

by plaintiff herein, to each member merchant with whom it has entered 

into a central credit service plan agreement. 

Vil 

The defendant is ordered and directed, within sixty (60) days 

from the date of entry of this Final Judgment, to file with the Clerk 

of this Court, with a copy to the plaintiff herein, an affidavit setting 

forth the fact and manner of compliance with subsection (B) of Section IV 

hereof and with Section VI hereof. 

VIII 

For the purpose of securing compliance with this Final Judgment, 

duly authorized representatives of the Department of Justice shall, on 

written request of the Attorney General or the Assistant Attorney General 

in charge of the Antitrust Division, and on reasonable notice to the 

defendant made to its principal office, be permitted, subject to any 

legally recognized privilege: 

4 



(A) *'J~bii.~bie ieceh• dufing the office hours of the defehdant, 

which may have counsel present, to al1 books, ledger~, accounts, 

correspondence; memoranda and other records and d6cu_ments in the possession 

or under the control of the defendant, relating to any of the matters 

contained in this Final Judgment; and 

(B) Subject to the reasonable convenience of the defendant, and 

without restraint or interference from it, to interview officers and 

employees of such defendant, which may have counsel present, regarding 

any such matter. 

Upon written request of the Attorney General, or the Assistant 

Attorney General in charge of the Antitrust Division, the defendant 

shall submit such written reports with respect to any of the matters 

contained in this Final Judgment as from time to time may be necessary 

for the purpose of enforcement of this Final Judgment. No information 

obtained by the means permitted in this Section shall be divulged by any 

representative of the Department of Justice to any person other than a 

duly a'u_thorized representative of the Executive Branch of the plaintiff, 

except in the course of legal proceedings for the purpose of securing 

compliance with this Final Judgment in which the United States is a 

party or as otherwise required by law. 

IX 

Jurisdiction is retained for the purpose of enabling any of the 

parties to this Final Judgment to apply to this Court at any time for 

such further orders and directions as may be necessary or appropriate 

for the construction or carrying out of this Final Judgment, for the 

modification or termination of any of the provisions thereof, for the 

enforcement of compliance therewith, and punishment of violations thereof. 

Dated: March 19, 1962 

. JOHN J, SIRICA 
United States District Judge A-125
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UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 

- - - - - - - X 

UNITED STATES OF Al1ERICA, 
Department of Justice 
Washington~ D. C. Plaintiff, 

v. Civil Act ion 

GREATER WASHINGTON SERVICE No. 2053-62 
STATION ASSOCIATION, INC., 

Filed: July 30, 1962 
Defendant. 

- - - - - - - - - - - - - - - - - - X 

FINAL JUDGMENT 

The plaintiff, United States of America, having filed its complaint 

herein on June 27, 1962, and the plaintiff and the defendant, by their 

respective attorneys, having severally consented to the entry of this 

Final Judgment without trial or adjudication of any issue of fact or 

law herein, and without admission by any party with respect to any 

such issue, and the Court having considered the matter and being duly 

advised, 

NOW, THEREFORE, upon consent of the parties hereto, it is hereby 

ORDERED, ADJUDGED AND DECREED as follows : 

I 

This Court has jurisdiction of the subject matter hereof and the 

parties hereto. The complaint states claims upon which relief may be 

granted against the defendant under Sections 1 and 3 of the Act of 

Congress of July 2, 1890, as amended, entitled ''An Act to protect trade 

and commerce against unlawful restraints and monopolies," commonly known 

as the Sherman Act. 

II 

As used in this Final Judgment: 

(A) 11Person11 shall mean any individual, partnership, firm, 

corporation, association, or other business or legal entity; 
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a,ret! cor12istin3 of the: D:tstri.c.t of Colu:n.t~5..a, !{o ntgon.t.e.ry an.cl P:r,ince 

Ge,org,es Counties in M:aryl.and., .A:,:U.ngton and Fai,:£e-.x Count:i_e1::t .t<.nd 

in the ret.cd.1 s-elling or fm~nishbg of: gasol.in.e and relar.ecl pect·l.~ole:u.m 

~ut:omobUe t,'-l.'HJhing, clei::.rd.11.g, poU.shi.ng ,1nd waxing; ba.tte.xy charging 

(at r.t~,tion or road .service); brake and clutch ~-dju.stmenta i ch-eck:i.ng 

of preSst,re s:yste·ms .and radiator flushing;· installation of anti-fae~z~ 1 

thermostats, fan belts, battery cs.hle;s. sealed beam lights, filter 

cartridges., shock -absorbers, r.pare tires~ tubes 11nd t~gs; ge:m~ral 

luhrication 0£ auti:n:1..obilE\S, inclu.ding gre~i.sins ball joints, dra:tni~ 

~nd refilling aut~tic tra.nsmissionsJ servicing speedometer cables 

and imiveraal joints> repacking front wheel becrings and cleaning and 

refill.ing oil bath fil.t1;:ts; cleaning .and ~djusting spark plugs; 801,mt­

ing. and di-smo1.mtir.:g tin,, cha i.ns; n.xmnting, rotating nnd repairing 

tires (at station or read service); and wheel balancing. 

l!I 

The prov:tsions of this Final Judgment shall apply to the defendant 

an<l to. its st.,cces~ors, ff$Signs, officer.&? dj:rectors) memben,s agents 

and employe-es, and t.o v,1 l. persons in ~ctive concert or participaticn 

with the defendant ""·ho shsll have received actual 11otice of the Final 

Judgment by person.al service or othe.n,:ts~. 

rv 

The defendant is ~njo:i.ned and restrained from entering into, 

.adhering to, participating in, maint,;1ining or further:i.ng any contract, 

2 
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ox· program to :fixi maintain, eft2b1.i.sh, stabilize or tr\E.ke unifor,.n 

pric-r~,.s at whkh E;t>Jt01,,0t:i.ve services arc offered to the: pub1 ic in the 

V 

The defandEint is enjoined ,;:rid restraine~ f:tor(l. p1.1bl ish:ing or 

::;hewing prices for the sale or f-,.ir-nf.srdng of auto'ffi0tive services in 

the x·'ietropc•litan We.shi.ngton A1:e-a. 

Vl 

(A) Within thirty {30) daya. after the entry of this Final 

.Judg;.-r,1.::n.t to serve upon each of its present members not::ke of said 

entry with a verbatim. copy (\ f Sect:i.or..s 11I~ IV .aud V of this Final 

Judgment and to file with this Court and to !H:r-ve up.on the attorneys 

for the p-L<ii11tiff herein, proof by aff:Ldavit of such service.: 

(B) Within three (3) m�nths ~fter the entry of this Final 

.Judgment to a;n::md its charter or by~ laws to incorporate thereir, the 

provisions of Sections III, IV and V of this Final .Judg;:nent and to 

ri:;:qn:Lre as a condition of membership or tenure of office that ~11 

present: and future lJJJembers and officers abide by and be bound 

th1'.:reby; 

(C) To furnish to all :itei present and future members a copy of 

its chai;ter or by-laws as ru.nended in. accordance wi.th subsection (B) 

of thiE Section VI. 

vn 

For the purpose of securing compliance with this Ftrnsl Judgment~ 

duly autho:r:lzed rep:resentatives of the Dep,-a1rtme:nt of Justice shall, 

upon written request of the Attorney General or the Assistant Attorney 

3 
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General in charge of the Antitrust Division, and on reasonable 

notice to the defend.ant; mad.eat its pri.ncipal office, be permitted, 

(A) access during the office hours of said defendant, to all books, 

ledgers, accounts, correspondence, memoranda, and other records and 

documents in the possession or under the control of said defendant, 

relating to any matters contained in this Final Judgrncmt; (B) subject 

to the reasonable convenience of said defendant and without restraint 

or interference from it, to interview officers and employees of such 

defendant, who may have counsel present, regarding any such matters; 

and (C) upon such request, the defendant shall submit reports in 

writing in respect to any such matters as may from time to time be 

reasonably necessary to the enforcement of this Final Judgment. No 

information obtained by the means provided in this Section VII shall 

be divulged by any representative of the Department of Justice to any 

person other than a duly authorized representative of the Executive 

Branch of the Plaintiff, except in the course of legal proceedings to 

which the United States is a party for the purpose of s~curing compliance 

with this Final Judgment, or as otherwise provided by law. 

VIII 

Jurisdiction of this cause is retained for the purpose of 

enabling any of the parties to this Final Judgment to apply to the 

Court at any time for such further orders and directions as may be 

necessary or appropriate for the construction or carrying out of this 

Final Judgment, for the modification or termination of any provision 

thereof> for the enforcement of compliance therewith, and for punishment 

of violations thereof. 

Dated: ____J_u_l~y_3_0____, 1962 

Edward A. Tamm 
United States District Judge 
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FOR THE 

DJSTP-lCT Of CtJI,lii·L}L\ 

) 
) 

PL:~ intiff, ) 
) 

v. ) Civil Action No. 992-72 
) 
) F 51 e d ; May 1 7 , 1 9 7 2 

) 
Entered: June 19, 1972

Defcncfa.nt. ) 

PLiintiff, the United St.::1 t2~; of ,\rae:rica, having f ilcd 

its cc,rrq,1.::i.at hci.·ein on l·fay 17, 19·;2 and plo.int.:iff m:d de~ 

fcndont, by their respective otto:rneys, having each consentE:d 

to th~. entry o~: this Final Judgmeni~ \•Li.thout tl:iRl or .sdjudi-

cation of any issue of fact or law berein a,1<.l without this 

Final Jucl[;ment con~;ti.tuting evidence or admission by any pa:ty 

with reSi.JCCt to any _issue of fact or law herein: 
/ 

NOW, THEREFORE, before the taki11g of .:1ny testimony 0nd 

without trial or adjudication of any issue of fact or law 

herein, � nd upon the consent of the parties hereto, it is 

hereby 

ORDERED, ADJUDGED and DECREED e.s folloHs: 

I 

Th:is Co11rt has jurisdiction of the subject matter of 

this action and of the p~rtics herGto. The complaint states 

a. claim upon which relief may be gnmted ag<1inst the defendant 

u:1dcr Section 1 of the Act of Congr~ss 0£ July 2, 1890, 2.s 
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II 

The 
.,I, 

F 1:c vis icu~; cf this J':i. n::: 1 ~fo :j/;~,.::>: .. t Gl1;:J.l Dpp ly t.::i 

Lhc: defe:ncl~T,t ,c;nd to the: 

de:f1md.::int I s officers, dir.Qctcn: s, cH1er1 :::.,, C;mployoc.s, suc:c..:c~.:-·ors 

· ""S"' •: 0 1~-· 
, .,·_ oth..,r·•• Lt....: "•~o·n .•, ·.lc:...-~r l ·u ' L..) .. ~ -C~nd to <. ·171 

.. .,_ . l-''" ...... 1.. _. __ active concert ort. i. ..J.....~,i J J • ._J _l 

· . . . l r· l ' pa 1.: t i.c J.pa tioi."J. W). t 'l ;:1ny o · t 1r:,:1 ·o,w rec~lve notice of this 

fin.al Jud[,rnc:nt by pcr~on.:11 Sf'rvic.e or o r:: ]·1c:ruise. 

III 

)..._.•1.-_c.-•.~.1 ,.. d ,., r) • - i ') ,­The de::E:naont is c., ....,t ,,. -· s 

any plan, pro2:1c1r.1 or course of o.ct:Lon hld.ch prc1hibits me~r,bc~r::; 

of the dcfc·1~da r.t fi:om at any ti;·::-:~ ~;ubm:L t tin6 p rt~c quo tat 5.on.'3 

for ~rchitcctu~al services. 

IV 

The defendant is ordered snd directed, within 60 days 

fr.om the. date of entry of this Finnl Judgment, to rc:,mend its 

Stanrlards of Ethical Practice, rules, bylaws, resolutions, 

and any other policy statements to eliminate therefrom any 

provision which prohibits or limits the submission of price 

quotations for architecturnl services by members of the de­

fendant or ·which states or implies tr..c:it the submission of 

price quotations for architectural services by members of 

the defendant is unethical, unprofessional, or contrary to 

any policy of the defendant. 
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V 

(.J :: 

policy s L:1.tcrnGn t: \•:h:Le:h pi:oh ib its 01: l:Lwi ts the 

price q1 ..wt.:i tions for architecturnl :-:crv:Lccs L,y i~:Gnbcr~; cf 

<.1e[2::.clc:nt or ,A1ic:h st.:tcs or. i mplies tlrnt the r,'..lbr,~is s i.on of 

' . t . f 1-· l . l 1-..p!'.."icc c-iun. .G.t1.ons ·.or arc11itectura . s e rvi.. ces ))' rnc.r;1,,c1.·s of th•.:! 

defcn,knt ifJ une. !:hicn1, unp L·ofes s ior.:1 l, or cont l: ary to .::ny 

policj of the d~fcnd3nt. 

VI 

The defendant is o:cd£~red &nc: directed, xd.. thia 60 tLty:; 

from the catry of this FinGl Judgment, Lo sen<l ,".l copy of t:his 

the publ:icotion of this Finl1l Judgment in the lilA Journ;1l. 

/

mhe defendant is further ordered and directed, for a period 

of five years follo~ing the date of entry of this decree, to 

£end a copy of this Final Juc\':$ncnt to each nev.1 rn2muer and to 

cause the publication in its Standards of Ethicnl Practice 

of a sta~cment that the submission 0£ price quotations for 

architectur~l services is not considered an unethical practicG. 

The text of such statement shall be firsi approved by plaintiff, 

or, failing such approval, by the Court. 

VII 

Defcndcmt i::; ordered to file \,.1 i.th the Plaintiff, on tl: c: 

.,nnivcrs[try date of the er:try of this rinc1.l Judr:;mcnt for a 
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•. ti: •• 

pc 1· :i.od five 

VTJI 

Jud gn:r:;n t, .snd {or- no otbcr rurpose , ch:J y authori::ed J~cpn~-

tl·H:_:: D 0 ~a,·t 1 11c,,·,'· of .··""' ',··i'"'P st1<1ll ,n101' ,-•1•-:t· 1· c.n _ ~r-, J.... -· . t ,.L.. 11..J~.1 . .,, . l ... .. - ..., .1o '-! ~4.· l . -.J~ .L -1. re-* 

in cbarc;c of tlle /,n.titi.:1.2.st Division u~io:,. .rcn.•:; on .::1 ble. notice! to 

dcfendDnt E12 dc to its princirc1l office be peniittcd, subject 

to any lcgc1lly r e cognized pl:ivilege: 

(A) 2.cc:ess during thr:~- office hou.:rs of };aj_d de -

fcnd~nt to 211 buok~, lc~clr:;c:r.s, · a·ccounts, 

. ' • .CO)~l.'.'cf;pond ence, r;1erno:r:.:-1nrd0 > 2na c-tnC!r r2cor:cs 

and documents in the possession or control 

0£ defendant relating to ~ny of the matters 
--;, 

contained in this Final Judgment; and 

(B) subject to the i.-c~.:--isonablc convenicr:.ce of 

dcfcnd.:,nt and 'i·d.thout re·str~int or inter-

ferencc from it) to interview the officers 

ancl crPployees of defendnnt ,-,ho ·m3y have 

counsel present, regarding any such matters. 

For the purpose of securing compliance with this Final 

Judgr:ient, clef end ant upon the ·written request of the Attorney 

General or the Assistant Attorney General ·in charge of the 

Antitru~t Di\·isi.:J r~, shall subnd.t .such ,-:rittcn reports rcL:1tins 

to a.1y of the r:1 :: L t.:e rs con t.7 incd in this Fina 1 Judgment as m:-ly 
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•·c•·,t· :-1'-·i· v., t1r. tl1~' ,,,~...... nr.'··1~c ,1 !- oj·: .. , L . t....L \.:; J.. t...- L ' ... ·t-''-~ . L .l.f , \... . 

Sta.tcs :i.s c: '") , 1,.. . r; ' --. 0 r ::_:c cu t_ 1ngl·'- ··l 1 · -'~• ' - .L 

l:v J.~w . 

IX 

PU .,... n ·" <' n O .L.1: e n ,_. r.1-: 11 " ,.,..., ',J ur.::sdict~on is Lil(! .J- l - ,..., -- ..__ ~ ~ lJ _._ • ~ L .... .J 

o f the pnr t ic s to t.hir; Final J u dgmr:n l: f..: ;) c:pp ly to this Cc:i.~:;.:!:". 

at tiny tirrc for such furtlw1: on.1er;, mid dir2.ctiui"..S 0s m.::y b2 

t-1-,-, .. ,· '""- ...... ~ t · ...... ' i - • .• -..r,nec e Ds c ry or ~ppropriRte for .U- CCJ , l ,., L.:. uC J.O;1 Di. C<.• .1..ty;_l.._: CP.1t 

of: this Fin.:11 Juu~1.mGnt, or th::! modi£ic;it:~.on or t'P J:mi rn:i t::0n c;f 

any of the prov is ions ther.cof or for t.hc c n fo1~cemt!llt of com·· 

pl:L-::.nce thei:2,;.;itn , ;;nd foi: Lhe pun:.~ shmcnt of violations of: :1:1y 

c,f the provisions contained herein. 

D~ted: June 19 , 1972 /s/ CHARLES RICHEY 
United States Dist~j£t Judge 
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U.S. v. AMERICAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS 

Civil No.: 1091-72 
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• 

UNITED STATES DISTP._ICT COURT 

FOR THE 

DISTRICT OF COLtn,m I.A 

UNITED STATES OF AMERICA, 

Plaint iff , Civil Noo 109 1-72 

Fil ed : June 1, 1972 

AMERICAN INSTITUTE OF CERTIFIED ~ Entered: July 6, 1972 
PUBLIC ACCOUNTA NTS, INC. , ~ 

Defendant o 

I 
FINAL J UDGMENT 

Pla i ntiff, the Uni t ed Sta t es of America, having filed 

its compl aint her e in on June 1,. 1972, the defendant having 

filed its answer and plaintiff and defendant , by the i r 

respective a t torneys , havi ng each cons ented to the entry 

of this Fina l Judgment without tria l or adjudication of 

any issue of fsct or law herein and without this Final 

Judgment constituting evidence or admission by any party 

with respect to any issue of fact or law herein: 

NOW, THEREFORE, before the taking of any testimony 

and without trial or adjudi cation of any issue of fact or 

law herein, and upon the consent of the parties hereto, it 

is hereby 

ORDERED, ADJUDGED AND DECREED as follows: 

I 

This Court has jurisdiction of the subject matter of 

this act1on and of the parties heretoo The complaint states 

a claim upon which relief may be granted against the defendant 

under Section 1 of the Act of Congress of July 2 , 1890 , a s 

amended (15 u.s.c. § 1), commonly kno~~n as the Sherman Act . 

I I 

The prov isions of this Fi nal Judg,aent shall apply to 

the defendant, to the defendant ' s off icers, direc t or s , 
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agents, employees, successors and nssigns, and to all other 

persons in active concert or part:~c:tpation ·with any of then 

who receive notice of this Final Judgment by person.Bl service 

or otherwise. 

III 

The defendant is enjoined and restrained from adopting 

any plan, protram or course of .ac..:ion \;hich prohibite memb Jrs 

of the defendant from submitting price quotations for 

accounting services to any person seeking accounting serviceso 

DJ 

Rule 3o03 of the Code of Professional Ethics of the 

defendant which provides: ''A member or associ8te shall not 

make a competitive bid for a profE!SSional engagement. 

Competitive bidding for public accounting services is not 

in the public interest, is a form of solicitation, and is 

unprofessionalo 11 is hereby declared null and void, and the 

defendant is ordered and directed, within 60 days from the 

entry of this Final Judgment, to delete the foregoing pro­

vision from its Code of Professiorml Ethics, and also to 

delete from its Code of Professional Ethics, rules, bylaws, 

resolutions, and any other policy statements any other pro­

vision which prohibits or limits the submission of price 

quotations for accounting services by members of the defendant 

to any person seeking accounting services or which states or 

. implies that such submission of price quotations for accounting 

services is unethical, unprofessional, or contrary to any 

policy of the defendant. 

V 

The defendant is enjoined and restrained from adopting 

or disseminating, in any of its publications·· or otherwise, 

any Code of Ethics, rule, bylaw, r.esolution or policy state­

ment which prohibits or limits the subn.ission of price 
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quotations for accounting se1.-vices by members of the dt~fendant 

to persona seeking accounting services or which st!:ltes or 

i..vnplies that such submission of price quotat:Lons for account i ng 

services is unethical, unprofessional, or contri1ry to any 

policy of the defendant. 

VI 

The defendant is ordered and directed, with:tn 60 days 

from the entry of this Final Judgment, to send a copy of 

this Final Judgment to each state society and each State 

Board of i\ccountancy in the United States and territories 

thereof, and to cause the publication of this Final Judgment 

in Th~ CP~ and send a copy thereof to each member of the 

defendanto The defendant is further ordered and directed, 

for a period of five years follow:i.ng the date of entry of 

this decree, to send a copy of this Final Judgment to each 

new member and to state in any publication of its Code of 

Ethics th9t the submission of price quotations for account:tng 

services to persons seeking such services is not considere<l 

an unethical practice. The text of such statement shall be 

first approved by plaintiff, or, failing such approval, by 

the Court. 

VII 

Defendant is ordered to file with the Plaintiff on the 

anniversary date of the entry of this Final Judgment for 

a period of five years, a report setting forth the steps 

it has taken during the prior year to comply with the 

provisions of this Final Judgmento 

VIII 

For the purpose of securing compliance with this Final 

Judgment, and for no other purpose, duly authorized repre­

sentatives of the Department of Justice shall upon written 

... 3 -
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request of the Attorney General or the A~sistnnt Attorney 

General in charge of the Antitrust Division upon reasont~ble 

notice to defendant made to its princ:f.pal offi.co be permitted, 

suJject to any legally recognized privilege: 

(A) access during the office hours of said defendant 

to all books, ledgers, accounts, correspondence, 

1 .. emor"'nda , and other reco..:ds m·Ld documents in 

the possession or control of defendant relating 

to any of the matters contained in this Final 

Judgment; and 

(B) subject to the reasonable convenience of defendant 
•

and without restraint or interference from it, 

to interview the officers· and employees of defend.ant 

who may have counsel present, regarding any such 

matterso 

For the purpose of securing compliance with this Final 

Judgment, defendant upon the written request of the Attorney 

General or the Assistant Attorney General in charge of the 

Antitrust Division, shall submit such written reports 

relating to any of the matters contained in this Final 

Judgment as may from time to time be requestedo No infor­

mation obtained by the means provided :i.n this Section shall 

be .divulged by any representative of ·the Department of Justice 

to any person other than a duly authorized representative of 

_the Executive Branch of the plaintiff except in the course 

of legal proceedings to which the United States is a party 

for the purpose of securing compliance with this Final 

Judgment, or as otherwise required by law. 

IX 

Jurisdiction is retained for the purpose of enabling 

any of the parties to this Final Judgment to apply to this 
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Court at a r:y tir.e for euch further :)rders and directions >;JS 
I 

may be nece:ssary or appropriate for the construct ion or 

carrying out of this Final Judgment, or the modification 

or t erminat io~ of any of the provisions thereof or f or the 

enforcement of oorriplisnce therewi th, and for the punishment 

of violat ions of ~my of the provisi1)ns contained herei n . 

/s/ John Lewis Smitl:k_Jr . 
United Stat·::S Di stric t .Judge 

Date : _ July 6, 1972 
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________________ 

UNITED STATES DISTRICT COURT 
FOR 'l'HE ' 

6ISTRICT QF COLUMBIA 

) 

) 
UNITED STATES OF AMERICA, ) 

) 
Plaintiff, ) 

) 
v. ) Civil Action No. 77-197 

) 
PAN AMERICAN WORLD AIRWAYS, ) FINAL JUDGMENT 
INC.J TRANS WORLD AIRLINES, ) 
INC.: and LUFTHANSA GERMAN 
AIRLINES (Deutsche Lufthansa 

)
) 

Filed: December 9, · 1977 

Aktiengesellschaft), )
) 

Entered: .March .9 ~. i978. 
Defendants. ) Re: DEFENDANT LUFTHANSA GERMAN AIRLINES 

Plaintiff, Uni_ted States of America, having filed 

its complaint herein on February , 3, 1977, and the Plaintiff 

and the D~fendant Lufthansa German Airlines (Deutsche 

Lufthansa Aktiengesellschaft) by their respective attorneys, 

having consented to the entry of this Final Judgment, prior 

to the taking of any testimony, without trial or ~djudication 

of any issue of fact or law herein and without this ' Final 

Judgment constituting any evidence against . or admission by 

either party with respect to any issue of fact or law herein: 

NOW, THEREFORE, prior to the taking of any testimony, 

without trial or adjudication of any issue of fact or law 

herein, and upon consent of both pqrties hereto, it is 

hereby 

ORDERED, ADJUDGED and DECREED, as follows: 

I. 

This Court has jurisdiction· of the subject matter 

herein and the parties consenting hereto. The complaint 

states a claim upon which relief may be granted against 
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. . 
the Defendant under Section 1 of the Sherman Act (15 U.S.C. 

§1). 

II. 

As used in this Final Judgment: 

{~) "CAB" means the Civil Aeronautics Board. 

(b) "Domestic air carrier'' means any person- directly 

engaged in international air transport~tion who is- a citizen 

of or is created or organized under the laws of the United 

S-tates or of any state., territory, or possession thereof. 

( c) "Foreign air carrier II means any per son directly 

engaged in international air transportation who is a citizen 

of or is created or organized under the laws of any country 

other than the United States or any state, territory, or 

possession thereof. 

(d) "International air transportation" means the 

carriage by aircraft of persons or property a~ a common 

carrier for compensation or hire or th~ carriage of mail by 

aircraft, in commerce between a place in the United States 

and any place outside -thereof; whether such commerce moves 

wholly by aircraft or partly by aircraft and partly by other 

forms of transportation. 

(e) "Person" means any natura~ person, firm, partner­

ship, _association, corporation·, or any other business or 

legal entity. 

III. 

The provisions of this Final Judgment are applicable 

to the Defendant herein and shall also apply to each of 
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Defendant's officers, directors, agents, mployecs, succes­

sors, and assigns, and io all other persons in actlve 

concert or participation with them who shall have received 

actual notice of this Fin~l Judgment by personal servic~ or 

otherwise. 

IV. 

The Defendant is enjoined and restrained from directly 

.or indirectly engaging or participating in, entering into, 

adhering to, implementing, maintaining, enforcing, or claiming 

any right under ' any contract or agreement with any domestic 

or foreign air carrier to raise, fix, determine, maintain, 

stabilize, or adhere to any fare.level or tariff condition 

for international air transportation: 

Provided, however, that this Section IV shall not 

apply to any person affected by any order made by the CAB 
' 

pursuant to Sections 408, 409 or 412 of the Federal Aviatiori 

Act {49 U.S.C. §§ 1-378, 1379, 1382) insofar as may be necessar1 

to enable such person to do anything authorized, approved, 

or required by such order. 

v. 

The Defendant is ordered and directed: 

(a) To establish a reasonable · program for dissemination 

of, education as ·to,_and compli nee with this Finai Judgment, 

involving each corporate officer, director, employee an 

agent having responsibilities in connection with or authority 

over the establishment of international air _transportation 

fare levels or tariff conditions, advising them of its and 

their obligations under this Final Judgm nt. This program 
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shall include, but is nQt necessarily limited to,· t~e iriclusion, 

in an appropriate company manual. or internal memoiandum, of 

this Final Judgment · in whole or in part or an explanation 

thereof, and a statement of corp.orate compliance policy 

thereunder; 

(b) To undertake a good faith effort to cause to be 

established a reasonable program _for dissemination ofand 

education as to this Final Judgment, involving each 

corporate officer, director, employee and agent of its sub­

sidiary Condor Flugdienst G.rn.b.H. having responsibilities 

in connection with or authority over the establishment of 

international air ·transportation fare levels · or tariff 

conditions; and 

(c) To furnish to Plaintiff within one hundred and 

twenty (120) days of the entry of this Final Judgment,and 
-· 

thereafter upon request by Plaintiff, on or about the anniv 

rsary date ot this Final Judgment for a period of five(S)i 

consecutive years from the date of its entry, an accountof 

a11 · steps Defendant has taken during the precedingyear to 

discharge its-obligations under subparagraphs {a) and(b}i of 

this Section V and to include with said accounticopies of 

aJl written directives issued during the prior yearwith respect 

to compliance with , the terms of thi:iFinalJudgment. 

VI. 

The Defendant is ordered and directed within sixty 

(60) days after the entry of this Final Jµdgrnent to send byi 

certi f iedi mail · a copy of thisi Finali Judgment to the Condor 

Flugdiensti G.m.b.H. agent designated! byi appointment ori law 
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to receive service of process, and within ten (10) d.:iys 

thereafter to furnish PlaiALiff with the certified mail 

receipt ·· which represents compliance with this provision. 

VII. 

For the purpose of determining or securing 'coIT1pl iance 

with this Final Judgment and subject to any legally re­

cognized privilege, from time to time: 

( a )e Duly authorized representatives of the De par trnen te 

of Justice shall, upon written request of the Attorney 

General or of the Assistant Attorney General in charge 

of the Antitrust Division, and on reasonable notice to 

Defendant made to its principal ffice, be permitted: 

(l)e Access during office hours of De­

fendant, which may ha e counsel present, to 

inspect and copy all books, ledgers, accou ts, 

correspondence, memoranda and other records 

arid documents in the possession'or under the 

control of Defendant relating to any of the 

matters contained in this Final Judgment; and 

(2} Sbbject- to the reasonable conve­

nience of Defendant, and without restraint or 

interfe-rence from it, to interview its officers, 

directors, employees and agents, each of whom 

may have counsel present, regarding any such 

matters: 

Provided, however, that subparagraph (a) of this Section 

VII shall not apply when: 

(l)e The sources of information describede 

in this subparagraph {a) are located within the 

Federal Republic of Germany; 
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(2) Compliance with this subparugruph (a) 

is prohibited by the laws of the Federal- Republic 

of Germany; and 

(3) Defendant has exercised good faith 

efforts to obtain 9ermission of the appropriate 

authorities but such permission has not been 

secured. 

(b) Upon written request of the Attorney General or 
. 

of the Assistant Attorney General in charge · of the Antitrust 

Division made to the Defendant's principal United States 

office, Defendant shall submit such written reports, under 

oath if requested, with respect to any of the matters 

contained in this Final Judgment as may be regue~ted. 

No information or documents· obtained by the means 

provided in this Section VII shall be divulged by any repre­

sentative of the Department of Justice to any person other 

than a duly authorized representative of the Executive 

Branch of the United States, except in the course of legal. 
proceedings to which the United States is a. party, or for 

the purpose of securing compliance with this Final Judgment, 

or as otherwise required by law. 

If at the time information or documents are furnished 

to Plaintif_f, Defendant represents and identifies in writing 

the materia~ in any such information or documents to which a 

claim of protection may be asserted under Rule 26(c)(7) of 

the . Feder a 1 Ru 1 es of · Ci.vi 1 Procedure , and Defendant mar k s 

each pertinent page of such material, "Subject to claim of 

protection under the Federal Rules of Civil Procedure," then 

ten (10) days notice shall be given by Plaintiff to Defendant 

prior to divulging such material in any legal proceeding
• 
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( o the r l ha n a g r and j u r y pr o c e e d i n g ) to wh i ch De f c n cJ.crn t 

is not a party. 

VIII. 

Jurisdiction is retained by this Court foi the pur­

pose of enabling either of the parties to this Final Judgment 

to apply to this Court at any time for such further orders 

and directions as may be necessary or appropriate for the 

construction or carrying out of this Final Judgment, for 

the amendment or modification of any of · the provisions 

thereof, for the enforcement of compliance therewith, and 

for punishment of violations thereof. 

IX. 

Entry of this Final Judgment is in the public interest. 

March 9, 1978 /s/ Thomas A. Flannery 

Date UNITED STATES DISTRICT JUDGE 
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UNITED STATES DISTRICT COURT 
FOR TIIE 

DISTRICT OF COLUMBIA 

) 
UNITED STATES OF AMERICA, ) 

) 
Plaintiff, ) 

) 

v. ) Civil Action No. 77-197 
) 

PAN AMERICAN WORLD AIRWAYS, ) FINAL JUDGMENT 
INC.; TRANS WORLD AIRLINES, ) 
INC.; and LUFTHANSA GERMAN ) Filed: December 9, 1977 
AIRLINES (Deutsche Lufthansa ) Entered: March 9, 1978Aktiengesellschaft), ) 

) Re: Defendants Pan American World
Defendants. ) Airways, Inc. and Trans World _________________) Airlines, Inc. 

Plaintiff, United States of America, having filed 

its complaint herein on February 3, 1977, and the Plaintiff 

and the Defendants Pan American World Airways, Irie., and 

Trans World Airlines, Inc., by their respective attorneys, 

having consented to the entry of this Final Judgment, prior 

to the taking of any testimony, without trial or adjudication 

of any issue of fact or law herein and without this Final 

Judgment constituting any evidence against or admission 

by any party with respect to any issue of fact or law herein: 

NOW, THEREFORE, prior to the taking of any testimony, with­

out trial or adjudication of any issue of fact or law herein, 

and upon consent of all parties hereto, it is hereby 

ORDERED, ADJUDGED and DECREED, as follows: 

I. 

This Court has jurisdiction of the subject matter 

herein and the parties consenting hereto. The complaint 

states a claim upon ·which relief may be granted against 

the Defendants under Section 1 of the Sh~rman Act (15 U.S.C. 

§1). 
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II. 

As used 1n this Final Judgrr.ent: 

(a) "CAB" means the Civil Aeronautics Board. 

(b) "Domestic air carrier" means any person directly 

engaged in international air transportation who is a citizen 

of or is created or organized under the laws of the United 

States or of any state, territory, or possession thereof. 

(c) "Foreign air carrier" means any person directly 

engaged in international air transportation who is a citizen 

of or is created or organized under the laws of any country 

other than the United States or any state, territory, or 

possession thereof. 

(d) "International air transportation" means the 

carriage by aircraft of persons or property _as a common 

carrier for compensation or hire or. the carriage of mail; by 

airer aft, in commerce between a place in· the United States 

and any place outside thereof; whether such commerce moves 

wholly by aircraft or partly by aircraft and partly by other 

forms of transportation. 

(e) "Person" means any natural person, firm, partner­

ship, association, corporation, or any other business or 

legal entity. 

III. 

The provisions of this F'inal Judgment are applicable 

to both Defendants herein and shall also apply to each of 

said Defendant's officers, directors, ag~nts, employees, 

subsidiaries, successors, and assigns, and to all other 

persons ih active concert or participation with them who 
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~hall huve received actu.::il notice of this Final Judg111cnt by 

~crsonal service or otherwise. 

IV. 

Each Defendant _is enjoined and res.trained from directly 

or indirectly enguging or participating in, entering into, 

adhering to, implementing, maintaining, enforcing, or claiming 

any right under any contract or agreement with any domestic 

or foreign air carrier to raise, fix, determine, maintain, 

stabilize, or adhere to any fare level or tariff condition 

for international air transportation: 

Provided, howeve_£, that this Section IV shall not 

apply to any person affected by any order made by the CAB 

pursuant to Sections 408, 409 or 412 of the Federal Aviation 

Act (49 U.S.C. §§ 1378, 1379, 1382) insofar as may be necessary 

to enable such person to do anything authorized, approved, 

or required by s~ch order. 

v. 

Each Defendant is ordered and directed: 

(a) To istablish a reasonable program fo~ dissemination 

of, education as to, and compliance with this Final Judgment, 

involving each corporate o~ficer, director, employee and agent 

having responsibilities in connection with or authority over 

the establishment of international air transportation fare levels 

or tariff conditions, advising them of its and their obligations 

under this Final Judgment. This program shall include, but 

is not necessarily limited to, the inclusion, in an appropriate 

company manual or internal memorandum, of this Final Judgment 

in whole or in part or an explanation thereof, and a statement 

of c'orpor u te compliance pol icy thereunder; and 
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'.b) To furnish to PL:iinti[f witri'i11 one hundred ond 

twenty ( 1 2 0 ) cl a 'J s of th c e: n try of this Fin i1 l Jud gm c n t , 

and there.after upon request by Plaintiff, on or about the 

anniveriary date of this Final Judgment for a period of five 

(5) consecutive years from the date of ~ts entry, an account 

of all steps the Defendant has taken during the preceding 

year to discharge its obligations under subparagraph (a) of 

this Section V and to include with said account copies of all 

written directives issued during the prior year with respect 

to compliance with the terms of this Final Judgment. 

VI. 

For the purpose of determining or securing compliance 

with this Final Judgment and subject to any legally re­

cognized privilege, from time to time: 

(a) Duly authorized representatives of the Department 

of Justice shall, upon written request of the Attorney 

General or of the Assistant Attorney General in charge 

of the Antitrust Division, and on reasonable notice to 

either Defendant made to its principal office, be permitted: 

(1) Access during office hours of such 

Defendant, which may have counsel present, to 

inspect and copy all books, ledgers, accounts, 

correspondence, memoranda and other records 

and documents in the possession or under the 

control of such Defendant relating to any of 

the matters contained in this Final Judgment; 

and 

(2) Subject to the reasonable convenience 

of such Defendant, and without.restraint or inter­

ference from it, to interview officers, directors, 
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cnploy~0~ ~nd ~0~nts of such Defendant, each of 

whom may have counsel present, regarding any 

such .matters. 

(b) Upon written request of the Attorney General or 

of the Assistant Attorney General in charge of the Antitrust 

Division made to either Defendant's principal office, such 

Defendant shall submit such written reports, unde.r oath if 

requested, with respect to any of the matters contained in 

this Final Judgment as may be requested. 

No information or documents obtained by the means 

provided in this Section VI shall be divulged by any repre­

sentative of the Department of Justice to any person other 

than a duly atithori~ed represi~tative of the Executive 

Branch of the United States, except in the course of legal 

proceedings to which the United States is a party, or for 

the purpose of securing compliance with this Final Judgment, 

or as otherwise required by law. 

If at the time information or documents are furnished 

by either Defendant to Plaintiff, such Defendant represents 

and identifies in writing the material in any such informa­

tion or documents to which a claim of protection may be 

asserted under Rule 26(c)(7) of the Federal Ruies of Civil 

Procedure, and said Defendant marks each pertinent page 

of such material, "Subject to claim 0£ protection under 

the Federal Rules of Civil ProcC?dure, 11 thC?n ten (10) days 

notice shall be given by Plaintiff to such Defendant prior 

to divulging such material in any legal proceeding (other 

than · a grand jury proceeding) to which that Defendant is 

not a party. 
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VII. 

Jurisdiction is retained by this Court for the pur­

pose of enabling any of the parties to this Final Judgment 

to apply to this Court at any time for such further orders 

and directions as may be necessary or appropriate for the 

construction or carrying out of this Final Judgment, for 

the amendment or modification of any of the provisions 

thereof, for the enfor cement of compliance therewith, and 

for punishment of violations thereof. 

VIII. 

Entry of this Final Judgment is in the public interest. 

March 9, 1978 /s/ Thomas A. Flannery 

Date. UNITED STATES DISTRICT JUDGE 
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U.S. v. NATIONAL SOCIETY OF PROFESSIONAL ENGINEERS 

Civil No.: 2412-72 

Year Judgment Entered: 1978 
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Trade Regulation Reporter - Trade Cases (1932 - 1992), United States v. 
National Society of Professional Engineers., U.S. District Court, D. District 
of Columbia, 1978-2 Trade Cases ¶62,226, (Aug. 3, 1978) 

Click to open document in a browser 

United States v. National Society of Professional Engineers. 

1978-2 Trade Cases ¶62,226. U.S. District Court, D. District of Columbia, Civil Action No. 2412-72, Filed August 
3, 1978. 

Case No. 2287, Antitrust Division, Department of Justice. 

Sherman Act 

Price Fixing: Professional Services: Engineers: Ban on Fee Bidding: Litigated Final Judgment.– 
An association of professional engineers was barred by a final judgment from participating, adopting or 
disseminating any plan against competitive fee bidding. The association was ordered to amend its rules 
containing any references as to fee bidding prohibitions and fee schedules or guides. Affiliation to the association 
must be refused, under the provisions of the judgment, to any engineering society that prohibits in any way 
competitive fee bidding and a certification to that effect will be considered a prerequisite to affiliation. 

For plaintiff: Richard J. Favretto, Washington, D. C. For defendant: Lee Loevinger, Washington, D. C. 

Final Judgment 

Smith, D. J.: Upon consideration of the previous proceedings and record herein, the Opinions of the Court of 
Appeals [ 1977-1 Trade Cases ¶61,317] and the Supreme Court [ 1978-1 Trade Cases ¶61,990] in this matter, 
the instructions of the Court of Appeals to modify in part the Judgment entered herein on November 26, 1975 
[ 1975-2 Trade Cases ¶60,604], and the arguments of the parties concerning the withdrawal of the Court's 
previous Judgment and the entry of a modified Final Judgment, it is by the Court this 3rd day of August, 1978 

Ordered, Adjudged, and Decreed that the Judgment entered herein on November 26, 1975, is withdrawn; and it 
is further 

Ordered, Adjudged, and Decreed as the Final Judgment of the court that: 

I 

[ Jurisdiction] 

This Court has jurisdiction over the subject matter of this action and the parties hereto. 

II 

[ Sherman Act Sec. 1 Violation] 

The defendant is found to have violated Section 1 of the Sherman Act (15 U. S. C. §1) by combining and 
conspiring with its members and state societies to unreasonably restrain interstate trade and commerce in the 
sale of engineering services. 

III 

[ Applicability] 

©2018 CCH Incorporated and its affiliates and licensors. All rights reserved. 
Subject to Terms & Conditions: http://researchhelp.cch.com/License_Agreement.htm 
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The provisions of this Final Judgment which apply to the defendant shall also apply to the defendant's officers, 
directors, agents, employees, succesors and assigns, and to all other persons in active concert or participation 
with the defendant who receive notice of this Final Judgment by personal service or otherwise. 

IV 

[ Ban on Fee Bidding by Engineers] 

The defendant is enjoined and restrained from participating in or adopting any plan, program or course of action 
which in any manner prohibits, discourages or limits members of the defendant from submitting price quotations 
for engineering services at such times and in such amounts as they may choose or which otherwise has the 
purpose or effect of suppressing or eliminating competition based upon engineering fees among members of the 
defendant. 

V 

[ Amendment of Association's Rules] 

The defendant is ordered and directed, within 60 days of the effective date of this Final Judgment, to amend 
its Code of Ethics, policy statements, opinions of its Board of Ethical Review, manuals, handbooks, rules, 
constitution, by-laws, resolutions and any other of its statements, guidelines or publications to eliminate 
therefrom any provisions, including Sections 9(a) [formerly Section 9(b)] and 11(c) of its Code of Ethics and 
any references thereto, which in any manner prohibit, discourage or limit the submission of price quotations 
for engineering services by members of the defendant or which state or imply that the submission of price 
quotations for engineering services or that competition by members of the defendant based upon engineering 
fees is unethical, unprofessional, contrary to the public interest or contrary to any policy of the defendant. 

VI 

[ Fee Schedules] 

The defendant is ordered and directed, within 60 days of the effective date of this Final Judgment, to amend its 
Code of Ethics, policy statements, opinions of its Board of Ethical Review, manuals, handbooks, rules, by-laws, 
resolutions and any other of its statements, guidelines or publications to eliminate therefrom all references to 
engineering fee schedules or guides published by any engineering society. The defendant is further enjoined and 
restrained from adopting, endorsing or promoting any engineering fee schedule or guide. 

VII 

[ Dissemination of Prohibited Activities] 

The defendant is enjoined and restrained from adopting or disseminating in any of its publications or otherwise, 
any Code of Ethics, opinion of its Board of Ethical Review, policy statement, rule, by-law, resolution or guideline 
which in any manner prohibits, discourages or limits the submission of price quotations for engineering 
services by members of the defendant or which states or implies that the submission of price quotations for 
engineering services or that competition by members of the defendant based upon engineering fees is unethical, 
unprofessional, contrary to the public interest or contrary to any policy of the defendant. 

VIII 

[ Notice] 

The defendant is ordered and directed, within 60 days of the effective date of this Final Judgment, to send a copy 
of this Final Judgment to each of its affiliated state engineering societies and local chapters and to each State 
Board of Engineering Registration in the United States and territories thereof, and to cause the publication of this 
Final Judgment in the magazine Professional Engineer, in such a fashion and as prominently as feature articles 

©2018 CCH Incorporated and its affiliates and licensors. All rights reserved. 
Subject to Terms & Conditions: http://researchhelp.cch.com/License_Agreement.htm 
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are regularly published in said magazine, and to send a copy of such magazine to each member of NSPE. The 
defendant is further ordered and directed to send a copy of this Final Judgment to each new members of NSPE 
and to state prominently in any publication of its Code of Ethics the following: that, by order of the Court, Section 
11(c) of the NSPE Code of Ethics prohibiting competitive bidding, and all policy statements, opinions, rulings 
or other guidelines interpreting its scope, have been rescinded as unlawfully interfering with the legal right of 
engineers, protected under the antitrust laws, to provide price information to prospective clients; and that nothing 
contained in the NSPE Code of Ethics, policy statements, opinions, rulings or other guidelines prohibits the 
submission of price quotations or competitive bids for engineering services at any time or in any amount. The 
text of such statement shall first be approved by the plaintiff. 

IX 

[ Affiliation] 

The defendant is ordered and directed to revoke the NSPE charter of and to refuse NSPE affiliation to: 

(A) any state engineering society which in any manner prohibits, discourages or limits its members from 
submitting price quotations for engineering services at such times and in such amounts as they may choose or 
which otherwise participates in or adopts any plan, program or course of action which has the purpose or effect 
of suppressing or eliminating competition among its members based upon engineering fees; and, 

(B) any state engineering society which has within its organization any local chapter which in any manner 
prohibits, discourages or limits its members from submitting price quotations for engineering services at such 
times and in such amounts as they may choose or which otherwise participates in or adopts any plan, program 
or course of action which has the purpose or effect of suppressing or eliminating competition among its members 
based upon engineering fees. 

For the purpose of carrying out the provisions of this section, the defendant is ordered and directed to require, 
as a prerequisite for an NSPE charter or continued NSPE affiliation of any state engineering society, that such 
state engineering society submit to the defendant within 60 days of the effective date of this Final Judgment 
a written certification by an official of such state engineering society that neither it nor any of its local chapters 
in any manner prohibit, discourage or limit their members from submitting price quotations for engineering 
services at such times and in such amounts as they may choose and neither it nor any of its local chapters 
participate in or have any plan, program or course of action which has the purpose or effect of suppressing or 
eliminating competition among their members based upon engineering fees. The defendant is further enjoined 
and restrained from granting or continuing an NSPE charter or NSPE affiliation to any state engineering society 
which does not comply with the defendant's request for the certification required herein. The defendant shall 
retain each such certification during the period of the NSPE charter or NSPE affiliation of the state engineering 
societies submitting it. 

X 

[ Reports] 

The defendant is ordered and directed to file with the plaintiff 90 days from the effective date of this Final 
Judgment and on each anniversary date of the effective date of this Final Judgment for a period of five years, a 
report setting forth the steps it has taken to comply with the provisions of this Final Judgment. 

XI 

[ Compliance] 

For the purpose of securing compliance with this Final Judgment, any duly authorized representative of the 
Department of Justice shall, upon written request of the Attorney General or the Assistant Attorney General 
in charge of the Antitrust Division, and on reasonable notice to the defendant, made to its principal office, be 
permitted: 
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(A) access during the office hours of said defendant to all books, ledgers, accounts, correspondence, 
memoranda, and other records and documents in the possession or under the control of the defendant relating 
to any of the matters contained in this Final Judgment; and, 

(B) subject to the reasonable convenience of said defendant and without restraint or interference from it, to 
interview the officers and employees of said defendant, who may have counsel present, regarding any such 
matters. 

For the purpose of securing compliance with this Final Judgment, the defendant, upon the written request of the 
Attorney General or the Assistant Attorney General in charge of the Antitrust Division, shall submit such written 
reports relating to any of the matters contained in this Final Judgment as may from time to time be requested. 
No information obtained by the means provided in this section shall be divulged by any representative of the 
Department of Justice to any person other than a duly authorized representative of the Executive Branch of 
the plaintiff except in the course of legal proceedings to which the United States is a party for the purpose of 
securing compliance wtih this Final Judgment, or as otherwise required by law. 

XII 

[ Costs] 

The plaintiff shall recover the costs of this action from the defendant. 

XIII 

[ Retention of Jurisdiction] 

Jurisdiction is retained for the purpose of ordering other specific and further relief herein as the Court upon 
application of the plaintiff may determine to be necessary or appropriate and consistent with the Opinion of 
the Court and its Findings of Fact and Conclusions of Law. Jurisdiction is also retained for the purpose of 
enabling either of the parties to this Final Judgment to apply to the Court at any time for any further orders 
and directions as may be necessary or appropriate for the construction or carrying out of this Final Judgment, 
for the modification of any of the provisions thereof, for the enforcement of compliance therewith, and for 
the punishment of the violation of any of the provisions contained therein or subsequently ordered upon the 
application of the plaintiff. 
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-------------------

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

) 
UNITED STATES OF AMERICA, ) 

) 

Plaintiff, ) 

v. ) CIVIL ACTION NO.: 80-2346 
) 

WHEELABRATOR-FRYE INC., and ) FILED: September 15, 1980 
PULLMAN INCORPORATED, ) 

) ENTERED: April 29, 1981 
Defendants. ) 

) 

FINAL JUDGMENT 

Plaintiff United States of America, having filed its 

complaint herein on September 15, 1980, and defendants 

Wheelabrator-Frye Inc. ("WFI") and Pullman Incorporated 

("Pullman") having appeared, and plaintiff and defendants, by 

their respective attorneys, having consented to the entry of 

this Final Judgment without trial or adjudication of any issue 

of fact or law herein, and without this Final Judgment 

constituting any evidence against, or any admission by, any 

party with respect to any issue of fact or law herein: 

Now, therefore, before the taking of any testimony, 

and without trial or adjudication of any issue of fact or law 

herein, and upon consent of the parties hereto, it is hereby 

Ordered, Adjudged and Decreed: 

I 

This Court has jurisdiction over the subject matter 

herein and the parties hereto. The Complaint states a claim 

upon which relief may be granted against the defendants under 

Section 7 of the Clayton Act, as amended, 15 u.s.c. § 18. 
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II 

Definitions 

As used in this Final Judgment: 

A. "Rust Chimney" means the Rust Chimney Division of 

the Rust Engineering Company, a subsidiary of WFI, and all 

assets of the Division including leaseholds, executory 

contracts, accounts receivable, engineering drawings, customer 

lists, goodwill and physical assets~ and shall include the 

exclusive right to use the name_ "Rust Chimney" for a period of 

three years from the date of sale of Rust Chimney, provided 

that such name is used in conjunction with the name of the -· 
purchaser, and provided further·that WFI shall not use the name 

"Rust Chimney," for a period of five years from the date of 

sale of Rust Chimney. 

B. "Metallurgical" means the Metallurgical Division 

of Whiting Corporation, a subsidiary of WFI, and all assets of 

the Division including executory contracts, accounts 

receivable, inventory, work-in-process, engineering drawings, 

customer lists, goodwill, patents, trademarks and physical 

assets; and shall include the exclusive right to use the name 

.,Whiting Furnace .. for a period of three years from the date of 

sale of Metallurgical in connection with the sale of industrial 

furnaces, provided that such name is used in conjunction with 

the name of the purchaser, and provided further that WFI shall 

not use the name "Whiting Furnace," for a period of five years 

from the date of sale of Metallurgical. 

c. "Industrial Furnace., means the Industrial Furnace 

Group of Pullman-Swindell Division, a division of Pullman, and 
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all assets of the Group including executory contracts, accounts 

receivable, engineering drawings, customer lists, licenses, 

goodwill and physical assets: and shall include the exclusive 

right to use the names "Swindell Furnace .. and "Swindell­

Dressler Furnace" for a period of three years from the date of 

sale of Industrial Furnace, in connection with the sale of 

industrial furnaces, provided that such names are used in 

conjunction with the name of the purchaser, and provided 

further that WFI shall not use the names "Swindell Furnace" or 

"Swindell-Dressler Furnace," for a period of five years from 

the date of sale of Industrial Furnace. 

III 

The provisions of this Final Judgment shall apply to 

the defendants and to each of their subsidiaries, successors 

and assigns, and to each of their officers, directors, agents, 

employees and attorneys, and upon those persons in active 

concert or participation with them who receive actual notice of 

this Final Judgment by personal service or otherwise. 

IV 

A. Within 12 months of the date of WFI's acquisition 

of the engineering and construction business of Pullman or the 

date of the merger of Pullman into WFI, whichever shall first 

occur (collectively the "Date of Acquisition"), WFI shall 

divest itself of: 

(1) Rust Chimney, and 

(2) Either Metallurgical or Industrial Furnace, 

at WFI's option. 
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B. Divestiture shall be made only to a person or 

persons who represent to the Court that it or they intend to 

continue in the divested business and have the capacity to do 

so. 

c. WFI shall promptly report the details of any 

proposed divestiture, including relevant underlying 

documentation, to the plaintiff. Plaintiff shall have the 

right to make reasonable requests for additional information 

relating thereto. Following the receipt of any plan of 

divestiture and such additional information, plaintiff shall 

have 30 days in which to object to the proposed divestiture by 

submitting written notice to WFI. If plaintiff objects to the 

proposed plan of divestiture, the proposed divestiture shall 

not be consummated unless plaintiff withdraws its objection or 

the Court gives its approval to the plan. If plaintiff does 

not object, the plan shall be submitted to the Court for 

approval. If WFI shall have submitted a pending plan of 

divestiture of a business prior to the close of the 12-month 

period under subsection A, the time period for divestiture of 

such business shall be extended until the Court acts upon such 

plan and any approved sale is consummated. 

D. If WFI shall not have diveste_d Rust Chimney 

within 10 months after the Date of Acquisition, plaintiff and 

WFI shall promptly initiate the selection of a trustee (the 

"Rust Chimney Trustee") for appointment by the Court. If WFI 

shall not have divested Metallurgical or Industrial Furnace 

within 10 months after the Date of Acquisition, plaintiff and 

WFI shall promptly initiate the selection of a trustee (the 

"Furnace Trustee") for appointment by the Court. The Rust 

Chimney Trustee and the Furnace Trustee shall not be the same 
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person. The Court shall appoint such trustees from a list of 

not more than 6 persons nominated one-half by plaintiff and 

one-half by WFI for each trustee position. 

E. If WFI shall not have divested Rust Chimney 

within the time period for divestiture, the Rust Chimney 

Trustee shall have the power and authority to sell Rust 

Chimney. If, ~ithin such time period, WFI shall not have 

divested either Metallurgical or Industrial Furnace, the 

Furnace Trustee shall have the power and authority to sell 

either Metallurgical or Industrial Furnace, but not both, at 

the Furnace Trustee's option. Any sale by either trustee shall 

be in accordance with the provisions of this Final Judgment. 

Each trustee shall have full and complete access to the books, 

records and facilities of the business for which he has the 

duty to sell, and WFI shall develop such financial information 

relevant to the assets to be divested as each trustee may 

reasonably request. 

F. The power and authority of the trustee or 

trustees to sell shall be at whatever price and terms 

obtainable. The trustee or trustees shall serve at the cost 

and expense of WFI on such terms and conditions as this Court 

may set, and shall account for all monies derived from the sale 

and all expenses incurred. After approval by this Court of the 

account of each trustee, including fees for his or her 

services, all remaining monies shall be paid to WFI and that 

trust shall be terminated. 

G. Divestiture hereunder shall be complete and 

final, provided that WFI may retain a security interest to 

secure payment of any unpaid portion of the purchase price or 

- 5 -
A-167



to secure performance of the contract of sale. If WFI 

reacquires any previously divested business more than 12 months 

after the Date of Acquisition, it shall inunediately provide 

written notice to plaintiff and the Court. The Court shall 

thereupon appoint a trustee, in accordance with subsection D, 

to sell any such reacquired business in accordance with 

subsections D, E and F. 

B. Until the Date of Acquisition, Pullman shall 

continue the normal business operations of Industrial Furnace 

and maintain its personnel, assets and working capital at a 

level commensurate with its business activity, but in no event 

shall Pullman permit such assets or working capital (adjusted 

for inflation) to fall below the levels on December 31, 1979, 

or the level of such personnel to fall below the average during 

the 12 months preceding September 1, 1980. 

I. WFI shall continue the normal business operations 

of Rust Chimney separately from the Pullman chimney business 

until Rust Chimney is divested and of Metallurgical and 

Industrial Furnace (upon its acquisition by WFI) separately 

from each other until one or the other is divested, and shall 

during such time period maintain the personnel, assets and 

working capital of each business at a level commensurate with 

its level of business activity, but in no event shall WFI 

permit such assets or working capital (adjusted for inflation) 

to fall below the level on December 31, 1979, or the number of 

such personnel to fall below the average level during the 12 

months preceding September 1, 1980. 

J. WFI shall not employ without the consent of 

plaintiff any person who is an employee of the divested 
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business at the time of the divestiture for a period of three 

years from the date of divestiture. Such consent shall not be 

unreasonably withheld. 

V 

A. WFI shall maintain records of its efforts to sell 

Rust Chimney, Metallurgical and Industrial Furnace, including 

identification of any persons to whom each business has been 

offered, the terms and conditions of each offer to sell, the 

identification of any persons expressing interest in purchasing 

each business, and the terms and conditions of each offer to 

purchase. 

B. Every three months from entry of this Final 

Judgment until the divestiture has been completed, WFI shall 

file with this Court and serve on plaintiff an affidavit 

together with relevant documentation (including the names of 

parties who have been contacted) as to the fact and manner of 

compliance with Section IV of this Final Judgment. 

VI 

For the purpose of determining or securing compliance 

with this Final Judgment, and subject to any legally recognized 

privilege: 

A. Any duly authorized representative or 

representatives of the Department of Justice shall, upon 

written request by the Attorney General or the Assistant 

Attorney General in charge of the Antitrust Division and on 

reasonable notice to WFI or Pullman made to its principal 

office, be permitted 
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(l) Access during the office hours of the 

defendants, which may have counsel present, to inspect and copy 

all books, ledgers, accounts, correspondence, memoranda, and 

other records and documents in the possession or under the 

control of defendants relating to any matters contained in this 

Final Judgment~ and 

(2) Subject to the reasonable convenience of 

defendants and without restraint or interference from them, to 

interview officers or employees of defendants, who may have 

counsel present, regarding any such matters. 

B. No information or documents obtained by the means 

provided in Sections V and VI hereof shall be divulged by any 

representative of the Department of Justice to any person other 

than a duly authorized representative of the Executive Branch 

of the United States, except in the course of legal proceedings 

to which the United States is a party, or for the purpose of 

securing compliance with this Final Judgment, or as otherwise 

required by law. 

c. If at the time information or documents are 

furnished by defendants to plaintiff, WFI or Pullman represents 

and identifies in writing the material in any such information 

or documents of a type described in Rule 26(c)(7) of the 

Federal Rules of Civil Procedure, and said defendant marks each 

pertinent page of such material, "Subject to claim of 

protection under Rule 26(c)(7) of the Federal Rules of Civil 

Procedure," then 10 days' notice shall be given by plaintiff to 

said defendant prior to divulging such material in any legal 

proceeding (other than a Grand Jury proceeding) to which that 

defendant is not a party. 

- 8 -



A-171

VII 

Jurisdiction is retained by this Court for the 

purpose of enabling any of the parties to this Final Judgment 

to apply to this Court at any time for such further orders and 

directions as may be necessary or appropriate for the 

construction or carrying out of this Final Judgment, for the 

modification of any of the provisions hereof, for the 

enforcement of compliance therewith, and for the punishment of 

violations thereof. 

VIII 

Entry of this Final Judgment is in the public 

interest. 

Barrington Parker 
District Judge 

Entered: 4/29/81 
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