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1304 DECREES AND JUDGMENTS

UNITED STATES OF AMERICA v. AMERICAN
AMUSEMENT TICKET MANUFACTURERS
ASSOCIATION ET AL DEFENDANTS.

IN THE SUPREME COURT OF THE DISTRICT CF COLUMBIA
HOLDING AN EQUITY COURT
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7. 8. v. AMER'N AMUSEMENT TICKET MFTRS. 1305

In Equity No. 46422.
UNITED STATES OF AMERICA, PETITIONER,

vs.

AMERICAN AMUSEMENT TICKET MANUFACTURERS As-

in

SOCIATION, ET AL, DEFENDANTS.
FINAL DECREE.

The United States of America having filed its petition
the above-entitled cause on the 30th day of December,

1926, against the following defendants:

1.

ot 0010

American Amusement Ticket Manufacturers As-
sociation.
Globe Ticket Company.
The Ansell Ticket Company.
The Arcus Ticket Company.
Automatic Ticket Register Corporation of New
York. }
Columbia Printing Company.
Elliott Ticket Company, Inc.
Hancock Bros., Inec.
International Ticket Company.
Rees Ticket Company. ’
The Simplex Ticket Company, Inc.
Trimount Press. ‘
. Weldon, Williams & Lick.
World Ticket & Supply Company, Ine.
P. C. Snow.
George Clendenning.
James S. Arcus.
Edgar S. Bowman.
John W. Borphoeft.
Clifford Elliott.
J. F. Hancock.
Charles Manshel.
- Samuel Rees.
E. L. Gosnell.
W. L. Peabody.
John M. Cummings.
C. A. Lick, Senior.
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1306 DECREES AND JUDGMENTS

28. J. C. Enslen.

All of said defendants named herein appeared bjr
counsel, namely, Charles Conradis.

Comes now the United States of America, by Peyton
Gordon, its attorney for the District of Columbia, William
J.. Donovan, Assistant to the Attorney General, and Rus-
sell Hardy, Special Assistant to the Attorney General,
and come also the defendants by counsel as aforesaid, and
the petitioner moved the court for an injunction against
the defendants as prayed. Thereupon all of the defend-
ants herein, through counsel, consented to the following
decree:

ORDERED, ADJUDGED AND DECREED :

That the court has jurisdiction of the subject matter
of the petition, and that the petition states facts con-
stituting a cause of action.

That the combination and conspiracy in restraint of
‘interstate trade and commerce, and the acts and agree-
ments amongst the defendants in restraint of interstate
trade and commerce in amusement tickets as described
in the petition herein, are violative of the Act of Congress
of July 2, 1890, entitled “An act to protect trade and
commerce against unlawful restraints and monopolies.”

That the defendants, their officers, agents or em-
ployees, are perpetually enjoined and prohibited—

1. From assigning or allotting any buyer of amuse-
ment tickets as the exclusive customer of any of the de-
fendants, whether by agreement. or understanding
amongst the defendants, or by regarding or designating
any buyer who has been or is trading with any of the de-
fendants as the exclusive customer of that defendant, or
otherwise.

2. From agreeing that no defendant shall sell amuse-
ment tickets te any buyer at prices less than those at
which such buyer shall have purchased amusement
tickets from any defendant.

3. From exchanging, directly or indirectly, or through
the instrumentality of a trade association or other com-
mon agent,— ’



U. 8. v. AMER'N AMUSEMENT TICKET MFTIRS. 1307

(a) information as to prices and terms and condi-
tions for the sale of amusement tickets, for the purpose
of effectuating or enabling the defendants. to observe
agreements upon prices or assignments and allotments of
customers, or for the purpose of restraining the inde-
pendence or freedom of any defendant with regard to
prices, terms and conditions of sale to be quoted for
amusernent tickets.

(b) information as to discounts, deviations or en-
hancements from and upon prices theretofore quoted or
published by any of the defendants, which discounts,
deviations or enhancements shall have been quoted or
charged to particular buyers, for the purpose of effec-
tuating or enabling the defendants to observe agreements
upon prices or assignments and allotments of customers,
or for the purpose of restraining the independence or
freedom.of any defendant with regard to prices, terms,
and conditions of sale to be quoted for amusement tickets.

(¢) information relative to the reasons for such dis-
counts, deviations or enhancements, or relative to the
reasons for the failure to make sales to persons to whom
prices, terms and conditions of sale shall have been
quoted; Provided that nothing contained in this decree
shall be construed to prohibit an exchange of information
regarding facts of past transactions.

4. From arbitrating or composing disputes or contro-
versies amongst any of the defendants relative to prices,
térms and conditions of sale for amusement tickets quoted
or charged by any defendant.

" 5. That jurisdiction of this cause is hereby retained
for the following purposes: (a) Enforcing this decree.
(b) Enabling any of the parties to apply to the court
for a modification or enlargement of its provisions on
the ground that they have become inadequate, inappropri-
ate or unnecessary. : '

By the court:

A, A. HOEHLING (signed)

Justice.

December 30, 1926.
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IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA
HOLDING AN EQUITY COURT
UNITED STATES OF AMERICA, PETITIONER,

VS.

AMERICAN AMUSEMENT TICKET MANUFACTURERS AS-
SOCIATION, ET AL, DEFENDANTS.

In Equity No. 46422.,
ORDER FOR MQDIFICATION OF FINAL DECREE.

Upon consideration of the petition filed in this cause on
the 10th day of May, A. D. 1935 by the defendants herein,
for modification of the Final Decree made and entered
herein on the 30th day of December, A. D. 1926, and the
said defendants appearing by Charles Conradis and Al-
bert BE. Conradis, and consenting to the entry of this or-
der; and the United States appearing by Leslie C. Gar-
nett, United States Attorney, and consenting to the entry
of this order; it is by the Court this 10th day of May,
A. D. 1935,

ADJUDGED, ORDERED and DECREED, that the Final De-
cree made and entered herein on the 30th day of Decem-
ber, A. D. 1926, be and it is hereby modified so as to. in-
corporate therein the following additional provisions:

“Nothing in this decree shall be deemed or construed
to prevent any defendant, or the officers, agents, ser-
vants, employees or persons actmg under, through, by
or in behalf of any defendant or ~claiming so to act,
from doing any of the acts authorlzed permitted or
required by the Code of Fair Competition for the
Graphic Arts Industries, approved by the President
of the United States on February 17, 1984, pursuant
to the Act of Congress of June 16, 1933, known as the
National Industrial Recovery Act, and by any modi-
fications, amendments or supplements of said Code,
which have been or may be duly approved, or by any
other Code or agreement, or any amendments, modi-
fications, or supplements thereof, applicable to the
defendants or any of them, which have been or may
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be duly approved, under said National Industrial Re-
covery Act, during such time ag and to the extent
to which the same shall remain in effect.
“The United States may at any time apply to the
Court for further relief herein, on the ground that
operations under, or purporting to be under, said
Code of Fair Competition for the Graphic Arts In-
dustries or modifications, amendments, or supplements
thereof, or such other code or agreement, or amend-
ments, or supplements thereof, applicable to the de-
fendants, or any of them, which have been or may be
approved and applicable to the defendants, are promot-
ing monopolies, or are eliminating, oppressing or dis-
criminating against small enterprises, or are promot-
ing monopolistic practices, or are not in accordance
with the National Industrial Recovery Act. .
“The right of the defendants or any of them is hereby
reserved to make such motions herein for modification
of this decree or otherwise as they may be advised.”
By the Court:
(s) F. DICKINSON LETTS,
Justice.
May 10, 1935.



U.S. v. ATLANTIC CLEANERS AND DYERS, INC., ET AL.
Civil No.: 49417
Year Judgment Entered: 1931
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UNITED STATES OF AMERICA, PETITIONER
VS.

ATLANTIC CLEANERS AND DYERS, INC., ET AL,,
DEFENDANTS.

DECREE.

This cause came on to be heard at this term on plain-
tiff’s motion to strike the amended answers of defend-
ants, Atlantic Cleaners and Dyers, Inc., Globe Dry
Cleaners and Dyers, Arcade-Sunshine. Co., Vogue Dry
Cleaning Company, Samuel Rubenstein, Charles Ruben-
stein, John F. McCarron, Samuel Grozbean, Harry Viner
and Saimuel Goldenberg, and the Court being of opinion
that the amended answers of said defendants are insuffi-
cient in law to constitute a defense to the cause of action
alleged in the petition, it is, by the Court, this 5th day of

. November, 1981,

Ordered, adjudged, and decreed that the amended an-.
swers of defendants, Atlantic Cleaners and Dyers, Inc.,
Globe Dry Cleaners and Dyers, Arcade-Sunshine Co.,
Vogue Dry -Cleaning - Company, Samuel Rubenstein,
Charles Rubenstein, John F. McCarron, Samuel Groz-
bean, Harry Viner and Samuel Goldenberg, be and the
‘same are hereby stricken from the files.

And said defendants, by their attorneys, appearing in
open Court and electing to stand upon their said amended
answers to the petition, it is, by the Court, upon con-
sideration thereof, this 5th day of November, 1931,
further

© Ordered, adjudged and decreed, as follows:

1. That this Court has jurisdiction of the subject mat-
ter and of all the parties hereto; that the petition herein
states a good cause of action against the defendants here-
in under the Act of Congress approved July 2, 1890, en-
titled “An Act To protect trade and commerce against
unlawful restraints and monovolies.” and under the com-

-mon law.

2. That the petition herein be and the same is hereby
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dismigssed as to. the defendants, Majestic Cleaning and
Dye Works, Inc., Isidore Janet, The Mutual Cleaning
Company and Joseph A. Geier.

3. That the defendants, Atlantic Cleaners and Dyers,
Inc., Globe Dry Cleaners and Dyers, Arcade-Sunshine
Co., Vogue Dry Cleaning Company, Samuel Rubenstein,
Charles Rubenstein, John F. McCarron, Samuel Groz-
bean, Harry Viner and Samuel Goldenberg, have been
and are engaged in a combination and congpiracy in re-
straint of trade and commerece in the District of Columbia
in cleaning, dyeing and/or otherwise renovating clothes,
as described in the petition, in violation of the Act of
Congress approved July 2, 1890, entitled “An Act To
protect trade and commerce against unlawful restraints
and monopolies,” and of the common law.

4. That the defendants, Atlantic Cleaners.:and Dye1 S,
Inc., Globe Dry Cleaners and Dyers, Arcade-Sunshine Co.,
Vogue Dry Cleaning Company, Samuel Rubenstein,
Charles Rubenstein, John F. McCarron, Samuel Groz-
bean, Harry Viner and Samuel Goldenberg, their officers,
agents, servants, employees, and attorneys, and all those
in active concert or participation. with them, be and they
are hereby perpetually enjoined and restrained from—

(a¢) Further carrying out the combination and con-
spiracy in restraint of trade and commerce in the Dig-
triet of Columbia in cleaning, dyeing, and/or otherwise
renovating clothes, herein mentioned;

(b) Agreeing upon or making effective any assign-
ment or allotment of the business of retail dyers and
cleaners of clothing;

(¢) Agreeing upon prices, terms and conditions to be
charged and received by them for cleaning, dyeing and
renovating clothes;

(d) Doing any acts to effectuate or enable them to
observe any agreement, for an assignment or allotment of
the business of retail dyers and cleaners of clothing, or
any agreement upon prices, terms and conditions to be
charged and received by them for cleaning, dyeing and
renovating clothes.
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5. That jurisdiction of this cause be retained by this
Court for the purpose of enforcing this decree.

6. That plaintiff recover from said defendants its
costs, to be taxed by the Clerk, and that it have execu-
tion therefor.

ALFRED A. WHEAT,
Chief Justice.

Filed Nov. 5, 1931.
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U.S. v. PLUMBING AND HEATING INDUSTRIES ADMINISTRATIVE ASSOCIATION,
INC., ET AL.

Civil No.: 5226
Year Judgment Entered: 1939
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UNITED STATES OF AMERICA v. PLUMRBING AND
HAEATING INDUSTRIES, ADMINISTRATIVE ASS'N,
ET AL., DEFENDANTS.

IN THE DISTRICT COURT OF THE UNITED STATES FOR
THE DISTRICT OF COLUNMBIA.

Civil Action No. 5226,
UNITED STATES OF AMERICA, COMPLAINANT

Vs.

PLUMBING AND HEATING INDUSTRIES ADMINISTRATIVE
AssoCIATION, INc.,, JosEpH G. HILDEBRAND, JOHN M.
Borts, J. H. MCCARTHY, ELMON J. ILWING, JosEPH A,
HicH, THEO. R. NEWMAN, MARK MORAN, W. HOWARD
GOTTLIER, MAURICE R. COLBERT, FRANK J. LUCAS, Ebp-
GAR O. OLSON, DEFENDANTS.

JUDGMENT,

This cause came on to be heard on this 22nd day of‘;
December 1939 the complainant being represented by
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David A. Pine, United States Attorney for the District
of Columbia, and Gordon Dean, Special Assistant to the
Attorney General, and the defendants being represented
by their counsel, said defendants having appeared volun-
tarily and generaﬁy and having waived service of process.

It appears to the Court that the defendants have con-
sented in writing to the making and entering of this
judgment;

It further appears to the Court that this judgment will
provide suitable relief concerning the matters alleged in
the complaint, and that by reason of the aforesaid con-
sent of the parties it is unnecessary to proceed with the
trial of the cause, or to take testimony therein, or that any
adjudication be made of the facts.

Now, therefore, upon motion of complainant without
taking any testimony or evidence, and without making
any adjudication of the facts, and in accordance with
said consent, it is hereby

ORDERED, ADJUDGED, AND DECREED :

1. That the Court has jurisdiction of the subject matter
set forth in the complaint and of all the parties hereto
with full power and authority to enter this judgment
and that the complaint alleges a combination in restraint
of trade and commerce in the District of Columbia in
the restriction and elimination of competitive bidding
among plumbing and heating contractors in violation of
the Act of Congress approved July 2, 1890, entitled “An
Act to protect trade and commerce against unlawful re-
_straints and monopolies,” commonly known as the Sher-
man Antitrust Act, and states a cause of action under
said Act,

2. That defendant corporation, Plumbing and Heat-
ing Industries Administrative Association, Inc,, be dis-
solved by action of the defendant officers and members
of said corporation.

3, That the defendants and each of them and each and.
all of their respective officers, directors, agents, servants,
and employees, and all persons acting or claiming to act
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on behalf of the defendants or any of them:be and they
are hereby perpetually enjoined and restrained from en-
cgaging in, carrying out, maintaining, or extending, di-
rectly or indirectly, any tombination to restrain trade
or commerce in the District of Columbia in the restric-
tion and elimination of competitive hidding among
plumbing and heating contractors such as is alleged in
- the complaint, and from entering into or carrying out,
directly or indirectly, by any means whatsoever, any
combination of like character or effect, and more particu-
larly (but the enumeration following shall not detract
from the inclusiveness of the foregoing) from doing,
performing, agreeing upon, entering upon, or carrying
out any of the following acts or things:

(a) Operating any organization or engaging in any
plan or procedure whereby the elimination or restriction
of low bids on any project is accomplished;

(b) Interfering or agreeing to interfere in any way
with free and open competitive bidding on any and all
construction projects in the District of Columbia.

4. That for the purpose of securing compliance with
the judgment authorized representatives of the Depart-
ment of Justice shall, upon the request of the Attorney
General or an Assistant Attorney General, be permitted
access, within the office hours of the defendants, to all
books, ledgers, accounts, correspondence, memoranda,
and other records and documents in the possession or
control of defendants, relating to any of the matters con-
tained in this judgment; that any authorized representa- .
ive of the Department of Justice shall, subject to the
reasonable convenience of the defendants, be permitted
to interview officers or employees of defendants, with-
out interference, restraint, or limitation by defendants;
that defendants, upon the written request of the Attorney
General, shall submit such reports with respect to any
of the matters contained in this judgment as may from
time to time be necessary for the proper enforcement of .
this judgment,
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5. That jurisdiction of this cause and of the parties -
hereto is retained for the purpose of giving full effect
to this judgment and for the enforcement of strict com-
pliance therewith, and for the further purpose of making
such other and further orders and judgments or takmg
such other action as may from time to time be necessary

6. And that complainant recover its costs.

(S.) JaMmes M. PROCTOR,

: ’ C Judge.
Dated at Washington, D. C., this 22nd day of December
1939.
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Civil No.: 5225
Year Judgment Entered: 1939
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UNITED STATES OF AMERICA v. UNION PAINTERS
ADMINISTRATIVE ASS’N INC., ET AL.,
DEFENDANTS.

IN THE DISTRICT COURT OF THE UNITED STATES FOR
THE DISTRICT O0F COLUMBIA.

Civil Action No. 5225,
UNITED STATES OF AMERICA, COMPLAINANT
VS

" UNION PAINTERS ADMINISTRATIVE ASSOCIATION, INC.,

W. H. SHEEHAN, THOMAS H. REID, F. Y. DENSON, En-

" wWARD W. MinTE Co., INC,, EDWARD W, MINTE, F. .J.
RicE, A. WILLIAM DUNBAR, DEFENDANTS.

JUDGMENT.

This cause came on to be heard on this 2nd day of
December 1939 the complainant being represented by
David A. Pine, United States Attorney for the District
of Columbia, and by Gordon Dean, Special Assistant to
" the Attorney General, and the defendants being repre-
sented by their counsel, said defendants having appeared

voluntarily and generally and having waived service of
process.
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It qppear's‘ to the Court that the defendants have con-
senbed. in writing . to the makmg and entermg of . thig
judgment; ‘

It further appears to: the Court that this ;udgment
will provide suitahle relief concerning the matters alleged
in the complaint and that by reasen of the aforesaid con-
sent of the parties it is unnecessary to proceed with the
trial of the cause or to take testimony therein or that anw
adjudication be made of the facts. ‘

Now, therefore, upon motion of complainant, without
taking any testimony or evidence, and without making
any adjudication of the facts, and in accordance with
said consent, it is he1 eby

ORDERED, ADJUDGED, AND DPCREE‘D

1. That the Court has jurisdiction of the subject mat-
ter set forth in the complaint and of all the parties here-
to with full power and anthority to enter this judgment
and that the complaint alleges a combination in restraint
of trade and commerce in the District of Columbia in
the elimination of competitive bidding among painting
contractors in violation of the Act of Congress approved
July 2, 1890, entitled “An Act to protect trade and com-
merce agams{, untawful restraints and monopolies,” com-
monly known as the Sherman Antitrust Act, and states
a cauge of action under said Act.

2. That charter of the defendant corporabon Union
Painters Administrative Association, Inc., is heery for-
feited.

3. That the defendants and each of them and each and
all of their respective officers, directors, agents, servants,
and eraployees, and all persons acting or claiming to act
on behalf of the defendants or any of them be and they
are hereby perpetually enjoined and restrained from en-
gaging in, carrying out, maintaining, or extending, Jdi-
rectly or indirectiy, any combin;‘d‘ion to restrain trade or
commerce in the District of Columbia in the elimination
ot compeutlve b:ddlnq among pcuntmg comraciors such
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- carrying out, directly or -indirectly, by any means what-
“goever, any combination of like character or effect and .
more particularly (but the enumeration following shall
not detract from the inclusiveness of the foregoing) from.
doing, performing, agreeing upon, entering upon, or.
carrying out any of the following acts or things:
~a. Operating any organization or engaging in any de-
vice or scheme such ag that commonly knewn as a bid de-
pository wherehy the ehmmatlon or restriction of low
bids on any project in the District of Columbia is ac-
complished; ,

b. Interfering or agreeing to interfere in any way with °
free and open competitive bidding on any and all con-
struction projects in the District of Columbia:

4. That for the purpose of securing compliance with
the judgment authorized representatives of the Depart- .
ment of Justice shall, upon the request of the Attorney -
General or an Assistant Aftorney General, be permitted .
access, within the office hours of the defendants, to all |
hooks, ledgers, accounts, correspondence, memoranda,

_and other records and documents in the possession or .
" control of defendants, relating to any of the matters con- \'
tained in this judgment; that any authorized representa-
tive of the Department of Justice shall, subject to the
reasonable convenience of the defendants, be permitted

to interview officers or employees of defendants, without .

interference, restraint, or limitation by defendants; that -
defendants, upon the written request of the Attorney
General, ghall submit such reports with respect to any ‘
of the matters contained in this judgment as may from
time to time be necessary for the proper enforcement of
this judgment.

5. That jurisdiction of this cause and of the parties
hereto is retained for the purpose of giving full effect to
this judgment and for the enforcement of strict compli-
ance therewith, and for the further purpose of making
such other and further orders and judgments or taking
such other action as may from time to time be necessary.
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6. And that complainant recover its cogts
- (S) JAMES M., PROC’I‘OR
o ETON : Judge.
Dated at Washmgton D C., ’chw 2ond day of Decembel
193¢
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UNITED STATES OF AMERICA v. EXCAVATORS
ADMINISTRATIVE ASS’N, ET. AL.,, DEFENDANTS

IN THE DISTRICT COURT OF THE UNITED STATES FOR
THE DISTRICT OF COLUMBIA.

Civil Action No. 5227.
UNITED STATES OF AMERICA, COMPLAINANT

V8.

EXCAVATORS ADMINISTRATIVE ASSOCIATION, INC., LOGAN
PINGREE COMPANY, INC., THE M. CAIN COMPANY, INC.,
CRANE SERVICE COMPANY, INC.,, RAYMOND HARTZELL,
HERMAN MORAUER, RAYMOND MORAUER, JAMES PAR-
RECO, THEODORE PARRECO, WILLIAM PARRECO, EDWARD
PARRECO, 1.0GAN PINGREE, F. J. Ricg, M. CAIN,

DEFENDANTS.

JUDGMENT.

This cause came on to be heard on this 22nd day of
December 1939, the complaint being represented by David
A. Pine, United States Attorney for the District of
Columbia, and Gordon Dean, Special Assistant to the
Attorney General, and the defendants being represented
by their counsel, said defendants having appeared volun-
tarily and generally and having waived service of pro-
cess.

It appears to the Court that the defendants have con-
sented in writing to the making and entering of this
judgment;
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It further appears to the Court that this judgment
will provide suitable relief concerning the matters alleged
in the complaint, and that by reason of the aforesaid
consent of the parties it is unnecessary to proceed with
the trial of the cause or to take testimony therein, or
that any adjudication be made of the facts.

Now, therefore, upon motion of complainant, without
taking any testimony or evidence, and without making
any adjudication of the facts, and in accordance with
said consent, it is hereby

ORDERED, ADJUDGED, AND DECREED :

1. That the Court has jurisdiction of the subject mat-
ter set forth in the complaint and of all the parties hereto
with full power and authority to enter this judgment, and
that the complaint alleges a combination in restraint of
trade and commerce in the work of excavating and the
competitive bidding thereon in violation of the Act of
Congress approved July 2, 1890, entitled, “An Act to
protect trade and commerce against unlawful restraints
and monopolies,” commonly known as the Sherman Anti-
trust Act, and states a cause of action under said Act.

2. That defendant corporation, Excavators Adminis-
trative Association, Inc., be and the same is hereby dis-
solved.

3. That the defendants and each of them and each
and all of their respective officers, directors, members,
agents, servants, and employees, and all persons acting
or claiming to act on behalf of the defendants, or any of
them, be and they are hereby perpetually enjoined and
restrained from engaging in, carrying out, maintaining or
extending, directly or indirectly, any combination to re-
strain trade and commerce in the work of excavating and
the competitive bidding thereon, such as is alleged in the
complaint, and from entering into or carrying out, di-
rectly or indirectly, by any means whatsoever, any com-
bination of like character or effect, and more particu-
larly (but the enumeration following shall not detract
from the inclusiveness of the foregoing) from doing, per-
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forming, agreeing upon, entering upon, or carrying out
any of the following acts or things:

(a) Operating any organization or engaging in any
plan or procedure such as that commonly known as a
bid depository whereby the elimination or restriction of
low bids on any project in the District of Columbia is
accomplished ;

(b) Interfering or agreeing to interfere in any way
with free and open competitive bidding on any and all
construction projects in the District of Columbia.

4. That for the purpose of securing compliance with
the judgment authorized representatives of the Depart-
ment of Justice shall, upon the request of the Attorney
General or an Assistant Attorney General, be permitted
access, within the office hours of the defendants, to all
books, ledgers, accounts, correspondence, memoranda,
and other records and documents in the possession or
control of defendants, relating to any of the matters
contained in this judgment; that any authorized repre-
sentative of the Department of Justice shall, subject to
the reasonable convenience of the defendants, be per-
mitted to interview officers or employees of defendants,
without interference, restraint, or limitation by defend-
ants; that defendants, upon the written request of the
Attorney General, shall submit such reports with re-
spect to any of the matters contained in this judgment
as may from time to time be necessary for the proper
enforcement of this judgment.

5. That jurisdiction of this case and of the parties
hereto be, and it hereby is, retained by the Court for the
purpose of giving full effect to this judgment and for the
enforcement of a strict compliance therewith, and for the
further purpose of making such other and further orders
and judgments or taking such other action as may from
time to time be necessary.

6. And that complainant recover its costs.

(S.) JAMES M. PROCTOR,
Judge..

Dated at Washington, D. C., this 22nd day of December

1939.
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AL.

Civil No.: 6169
Year Judgment Entered: 1940
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UNITED STATES OF AMERICA v. MASON CONTRAC- -
TORS ASS’'N, ET AL., DEFENDANTS.

IN THE DISTRICT COURT OF THE UNITED STATES FOR

THE DISTRICT OF COLUMBIA.

Civil Action No. 6169.
UNITED STATES OF AMERICA, COMPLAINANT
vS.

MASON CONTRACTORS ASSOCIATION OF THE DISTRICT
OF COLUMBIA; NORMAN P. SMITH COMPANY, INC.; AN-
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CHOR FIREPROOFING COMPANY, INC.; THE MERANDO COM-
PANY, INC.; HorTON MYERS & RAYMOND, INC.; GRECO &
CAROSELLA Co., INC.; F. J. KELLEY ; WILLIAM I, NELSON;
. A. RuLe; A. R, Myirs; C. M. RAYMOND; D, B, WEIsI-
GER; Yomrr T. Booru; Roy E. Sioox; CHARLES W.
HAMMETT; B. F. GREENSTREET; SAM MERANDO; RAY-
MOND PUMPHREY; DENNIS DONOVAN; JOUN GARVY;
THOMAS I*. ELAM; AND CARROLL LARKIN, DEFENDANTS.

JUDGMENT.

This cause came on to be heard on this 12th day of
March 1940, the complainant being represented by
David A. Pine, United States Attorney for the District
of Columbia, and Walter R. Hutchinson, Special As-
sistant to the Attorney General, and the defendants
being represented by their counsel, said defendants
having appeared voluntarily and generally and having
waived service of process.

Tt appears to the Court that the defendants have con-
sented in writing to the mdkmg and entering oi‘ this
judgment;

Tt further appears to the Court that this judgment
will provide suitable relief concerning the matters al-
leged in the complaint, and that by reason of the afore-
said consent of the parties it is unnecessary to proceed
with the trial of the cause, or to take testimony therein,
or that any adjudication be made of the facts.

Now, therefore, upon motion of the complainant, with-
out taking any testimony or evidence, and without mak-
ing any adjudication of the facts, and in accordance
with said congent, it ig hereby

ORDERED, ADJUDGED, AND DECREED :

1. That the Court has jurisdiction of the subject mat-
ter sef forth in the complaint and of all the parties
hereto with full power and authority to enter thiy judg-
ment, and that the complaint alleges a combination in
restraint of trade and commerce in contracting for
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masonry work and the competitive bidding thereon in
violation of § 3 of the Act of Congress approved July
2, 1890, entitled, “An Act to protect trade and commerce
against unlawful restraints and monopolies,” commonly
known as the Sherman Antitrust Act, and states a cause
of action under said Act.

II. That the defendants and each of them and each
and all of their respective officers, directors, members,
agents, servants, and employees, and all persons acting
or claiming to act on behalf of the defendants, or any of
them, be, and they are hereby, perpetually enjoined and
restrained from engaging in, carrying out, maintaining,
or extending, directly or indirectly, any combination to
restrain trade and commerce in contracting for masonry
work and the competitive bidding thereon, such as is
alleged in the complaint, and from entering into or
carrying out, directly or indirectly, by any means what-
soever, any combination of like character or effect, and,
more particularly (but the enumeration following shall
not detract from the inclusiveness of the foregoing),
from doing, performing, agreeing upon, entering upon,
or carrying out any of the following acts or things:

(A) Operating any organization or. engaging in
any plan or procedure such as that commonly known
as a bid depository whereby the elimination or re-
striction of low bids on any project in the District of
Columbia is accomplished;

(B) Interfering or agreeing to interfere in any
way with the right of any magon contractor to bhid or
to rebid on any project in the Digtriet of Columbia
‘or with the right of any general contractor to request
or receive bhids or rebids from any qualified mason
contractor and to enter into contracts or agreements
with any such mason contractor;

(C) Interfering or agreeing to interfere in any way
with free and open competitive bidding on any and
“all construction projects in the District of Columbia.

- II1. That for the purpose of securing compliance
with the judgment, authorized representatives of the
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permitted access, within the office hours of the Odle"ld—
ants, to all bocks, ledgers, accounts, correspondence,
memoranda, and other records and documents in the
nossession or control of defendants, relating to any of
matters contain ed in this judgment; that any au-

of the Department of Justice
ascngble convenience of the de-
fendavts, be permitted to interview cfficers or employees
of defendants, without interference, restraint, or limita-
tion by defendants; that defendants, upon the written
request of the Attorney General, shall submit such re-
ports with respect to any of the matters contained in
this judgment as may from time to time be necessary
for the proper enforcement of this judgment.

IV. That jurisdiction of this case and of the parties
hereto be, and it hereby is, retained by the Court for the
purpose of giving full effect to this judgment and for
the enforcement of a sirict compliance therewith, and
for the further purpese of making such other and fur-
ther orders and judgments or tzking such other action
2s may from time to time be necessary. '

Ve
§s}

i
e
e

V. And that complainant recover its cost.
F. DicxIxsoN LeTTs, Judge.
Dated at Washington, D. C., this 12th day of March,
1940. ’
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In the Di'strict Court of the United States
for the District of Columbia

Civil Action No. 4551

UNITED STATES OF AMERICA, PLAINIIFF
v.

'HE ASSOCIATION OF AMERICAN RATLROADS,

John J. Pelley,

Augustus F. Cleveland,
Edward H. Bunnell,
Robert V. Fletcher,
Ralph Budd,

Martin W. Clement,
Charles E. Denney,
Bdward M. Durham,
(reorge B. Elliott,
Edward J. Engel,
Edward S. French,
William M. Jeffers,
Duncan J. Kerr,

James N. Kurn,

Lirnest H. Norris,

Legh R. Powell, Jr.,
Henry A. Scandrett,
Daniel Upthegrove,
Daniel Willard, ,
Frederick E. Williamson,

404508—41 (1)
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George K. Hagenbuch and Harry B. Stewart, Trustees,
Akron, Canton & Youngstown Railroad Company,
Alton & Southern Railroad Company,
Alton Railroad Company,
Norman B. Pitcairn and Franck C. Nicodemus, Jr., Re-
ceivers, Ann Arbor Railroad Company,
Manistique & Lake Superior Railroad Company,
Atchison, Topeka & Santa Fe Railway Company,
Gulf, Colorado & Santa Fe Railway Company,
Panhandle & Santa Fe Railway Company,
Atlanta, Birmingham & Coast Railroad Company,
Atlantic & Yadkin Railway Company,
Atlantic Coast Line Railroad Company,
Baltimore & Ohio Chicago Terminal Railroad Com-
pany,
Baltimore & Ohio Railroad Company,
- Staten Island Rapid Transit Railway Company,
Bessemer & Lake Erie Railroad Company,"
Boston & Maine Railroad Company,
Buffalo Creek Railroad Company,
Burlington-Rock Island Railroad Company,
Butte, Anaconda & Pacific Railway Company,
Canadian National Railway Company,
Duluth, Winnipeg & Pacific Railway Company,
Central Vermont Railway Company,
Grand Trunk Western Railroad Company,
Muskegon Railway & Navigation Company,
International Bridge Company,
St. Clair Tunnel Company,
Canadian Pacific Railway Company,
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Henry D. Pollard, Receiver, Central of Georgia Rail-
way Company,

Louigville & Wadley Railroad Company,

Wadley Southern Railway Company,

Wrightsville & Tennille Railroad Company,
Central Railroad Company of New Jersey,

Wharton & Northern Railroad Company,
Charleston & Western Carolina Railway Company,
Chesapeake & Ohio Railway Company,

Benjamin Wham, Trustee, Chicago & Eastern Illi-
nois Railway Company,

Chicago & Tllinois Midland Railway Company,

Charles P. Megan and Charles M. Thomson, Trustees,
Chicago ‘& Northwestern Railway Company,
Chicago, St. Paul, Minneapolis & Omaha Railway

Company,

Chicago & Western Indiana Railroad Company,

Charles K. Propst, Receiver, Chicago, Attica & South-
ern Railroad Company,

Chicago, Burlington & Quincy Railroad Company,

Holman D. Pettibone, Trustee, Chicago, Indianapolis
& Louisville Railway Company, .

Henry A. S'candrett, Walter J. Cummings, and Georgé
I. Haight, Trustees, Chicago, Milwaukee, St. Paul
& Pacific Railroad Company,

HFrank O. Lowden, James E. Gorman, and Joseph B.
Fleming, Trustees, Chicago, Rock Island & Pacific
Railway Company,

Peoria Terminal Company,

Louis H. Phettiplace,

Colorado & Southern Railway Company,

A-35
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Columbus & Greenville Railway Company,

Delaware & Hudson Railroad Corporation,
Greenwich & Johnsonville Railway Company,
Schoharie Valley Railway Company,

Delaware, Lackawanna & Western Railroad Company,

Wilson McCarthy and Henry Swan, Trustees, Denver

& Rio Grande Western Railroad Company,

Denver & Salt Lake Railway Company,

Detroit & Mackinac Railway Company,

Detroit, Toledo Shore Line Railroad Company,

Detroit, Toledo & Ironton Railroad Company,

Duluth, Missabe & Iron Range Railway Company,

Edward A. Whitman and James L. Homire, Trustees,

Duluth, South Shore & Atlantic Railway Company,
Mineral Range Railroad Company,

Durham & Southern Railway Company,

Elgin, Joliet & Eastern Railway Company,

Charles E. Denney and John A. Hadden, Trustees,

Hrie Railroad Company,
Chicago & Erie Railroad Company,
New Jersey & New York Railroad Company,
New York, Susquehanna & Western Railroad
Company,
William R. Kenan, Jr., and Scott M. Loftin, Receivers,
Florida East Coast Railway Company,
Clyde H. Crooks, Receiver, Fort Dodge, Des Moines
& Southern Railroad Company,
Fort Worth & Denver City Railway Company,
Galveston, Houston & Henderson Railroad Company,
Charles A. Wickersham, General Manager, Georgia
Railroad Company,
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William V. Griffin and Hugh W. Purvis, Receivers,
Georgia & Florida Railroad Company,
Great Northern Railway Company,
Farmers Grain & Shipping Company’s Railroad,
Spokane, Coeur d’Alene & Palouse Railway Com-
pany,
Gulf, Mobile & Northern Railroad Company,
Huntingdon & Broad Top Mountain Railroad & Coal
Company,
Illinois Central Railroad Company,
Yazoo & Mississippi Valley Railroad Company,
Gulf & Ship Island Railroad Company,
Ilinois Terminal Railroad Company,
Indianapolis Union Railway Company,
Kansag City Southern Railway, _
Arkansas Western Railway Company,
Kentucky & Indiana Terminal Railroad Company,
Lake Superior & Ishpeming Railroad Company,
Lehigh & Hudson River Railway Company,
Lehigh & New England Railroad Company,
Lehigh Valley Railroad Company,
Louisiana & Arkansas Railway Company,
Louisville & Nashville Railroad Company,
MeCloud River Railroad Company,
Maine Central Railroad Company,
Midland Valley Railroad Company,

Kansas, Oklahoma & Gulf Railway Company,
Oklahoma City-Ada-Atoka Railway Company,
Lucian C. Sprague, Receiver, Minneapolis & St. Louis

Railroad Company,
George W. Webster and Joseph Chapman, Trustees,
Minneapolis, St. Paul & /§_§1711t Ste. Marie Railway,
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Mississippi Central Railroad Company,
Missouri-Kansas-Texas Railroad Company,
Missouri-Kansas-Texas Railroad Company of Texas,
Beaver, Meade & Englewood Railroad Company,
Guy A. Thompson, Trustee, Missouri Pacific Railroad
Company,
Doniphan, Kensett & Searcy Railway Company,
New Orleans & Lower Coast Railroad Company,
Natchez & Southern Railway Company,
New Orleans, Texas & Mexico Railway Company,
St. Louis, Brownsville & Mexico Railway Com-
pany,
San Antonio, Uvalde & Gulf Railroad Company,
Beaumont, Sour Lake & Western Railway Com-
pany,
International-Great Northern Railroad Company,
Missouri-Illinois Railroad Company,
Missouri & Arkansas Railway Company,
Charles E. Ervin and Thomas M. Stevens, Receivers,
Mobile & Ohio Railroad Company,
Montour Railroad Company,
Nashville, Chattanooga & St. Louis Railway Company,
Nevada Northern Railway Company,
New York Central Railroad Company,
Owasco River Railway Company,
Chicago River & Indiana Railroad Company,
Indiana Harbor Belt Railroad Company,
Pittsburgh & Lake Erie Railroad Company,
Lake Erie & Kastern Railroad Company,
New York, Chicago & St. Louis Railroad Company,
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Howard S. Palmer, James Lee Loomis, and Henry B.
Sawyer, Trustees, New York, New Haven, and Hart-
ford Railroad Company,

New York, Ontario & Western Railway Company,

Norfolk & Western Railroad Company,

Morris 8. Hawkins and Louis H. Windholz, Receivers,
Norfolk Southern Railroad Company,

Northern Pacific Railway Company, -

Minnesota & International Railway Company,
Northwestern Pacific Railroad Company,
Pennsylvania Railroad Company,

Pennsylvania & Atlantic Railroad Company,

Rosslyn Connecting Railroad Company, '

Waynesburg & Washington Railroad Company,

Baltimore & Bastern Railroad Company,

Long Island Railroad Company,
Pennsylvania-Reading Seashore Lines,

Peoria & Pekin Union Railway Company,

Pere Marquette Railway Company,

Manistee & Northeastern Railway Company,
Pittsburgh & Shawmut Railroad Company,
Pittsburgh, Lisbon & Western Railroad Company,
John D. Dickson, Receiver, Pittsburgh, Shawmut &

Northern Railroad Company,

Prescott & Northwestern Railroad Company,

Railway Express Agency, Inc.,

Raritan River Railroad Company,

Reading Company,

Richmond, Frederickshurg & Potomac Railroad Com-
pany,

Cass M. Herrington, Receiver, Rio Grande Southern
Railroad Company,
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Luis G. Morphy, Receiver, Rutland Railroad Com-
pany,
St. Louis & Hannibal Railroad Company,
“James M. Kurn and John G. Lonsdale, Trustees, St.
Louis-San Francisco Railway Company,
Birmingham Belt Railroad Company,
St. Louis, San Francisco & Texas Railway Com-
pany,
Berryman Henwood, Trustee, St. Louis Southwestern
Railway Company,
Dallas Terminal Railway & Union Depot Com-
pany,
San Diego & Arizona Eastern Railway Company,
Legh R. Powell, Jr., and Henry W. Anderson, Receiv-
ers, Seaboard Air Line Railway Company,
Skaneateles Railroad Company,
Southern Pacific Company,
Texas & New Orleans Railroad Company,
Southern Railway Company,
Alabama Great Southern Railroad Company,
Asheville & Craggy Mountain Railway Company,
Blue Ridge Railway Company,
Carolina & Northwestern Railway Company,
Carolina & Tennessee Southern Railway Com-
pany ,
Cincinnati, Burnside & Cumberland River Rail-
way Company,
Cincinnati, New Orleans & Texas Pacific Railway
Company,
Danville & Western Railway Company,
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Georgia Southern & Florida Railway Company,
Harriman & Northeastern Railroad Company,
High Point, Randleman, Asheboro & Southern
Railroad Company,
New Orleans & Northeastern Railroad Company,
New Orleans Terminal Company,
Northern Alahama Railway Company,
St. Johns River Terminal Company,
State University Railroad Company,
Woodstoek & Blockton Railway Company,
Yadkin Railroad Company,
Edgar S. McPherson, Trustee, Spokane Internatlona,l
Railway Company,
Spokane, Portland & Seattle Railway Company,
Gales Creek & Wilson River Railroad Company,
Tennessee, Alabama & Georgia Railway Company,
Tennessee Central Railway Company,
Terminal Railroad Association of St. Louis,
St. Louis Southwestern Railway Company of
Texas,
Savannah & Atlanta Railway Company,
Texas & Pacific Railway Company,
Texas Mexican Railway Company,
Tremont & Gulf Railway Company,
Union Pacific Railroad Company,
Union Railway Company,
Union Railroad Company,
Virginian Railway Company,
Norman B. Pitcairn and Frank C. Nicodeinus, J1., Re-
ceivers, Wabash Railway Company,
Western Maryland Railway Company,
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Thomas M. Schumacher and Sidney N. Ehrman, Trus-
tees, Western Pacific Railroad Company,
Western Railway Company of Alabama,

Atlanta & West Point Railroad Company,
Wichita Falls & Southern Railroad Company,
Wichita Valley Railway Company,

Winston-Salem Southbound Railway Company,

DEFENDANTS

FINAL DECREE

The United States of America filed its complaint
herein on October 25, 1939. This Court has held that
the rescission by the Board of Directors of defendant
Association, as alleged in defendants’ Motion for sum-
mary judgment and admitted by plaintiff, of the two
resolutions of September 20, 1935, and the one of June
25,1937, as set forth respectively in paragraphs 22, 23,
and 24 of the complaint, did not and has not rendered
this cause moot. Defendants have appeared and filed
their joint Answer. The complaint has been amended
as to the parties defendant by stipulation filed herein -
as of this day. Iach of the defendants has consented -
to the entrance of this decree without the taking of any
testimony and without findings of fact;

And it appearing to the Court that this judgment
will provide suitable relief concerning the matters al-
leged in the complaint herein ; and it further appearing
that by reason of the aforesaid consent of the parties,
it is unnecessary to proceed with the trial of the cause
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a1 to take testimony therein or to make any adjudica-
:ion of the facts;

NOW THEREFORE, upon motion of complainant
=1nd upon the consent of all parties hereto and without
iaking any testimony or evidence, it is hereby

ORDERED, ADJUDGED, AND DECREED:

I. That this Court has jurisdiction of the subject
watter as set forth in the complaint, and all parties
sereto, with full power and authority to enter this
decree.

II. That the complaint states a cause of action
against the defendants under the Act of Congress of
July 2, 1890, entitled ‘ An Act to Protect Trade and
(‘ommerce Against Unlawful Restraints and Monop-
slies,” commonly known as the Sherman Antitrust
Act. |

IIT. That the defendants, and each of them, and each
and all of their respective agents, representatives, em-
ployees, officers, directors and members, and all per-
sons acting or claiming to act on behalf of the defend-
suts, or any of them, are hereby perpetually enjoined
and restrained from according any force or effect to
ihe aforesaid resolutions of the Board of Directors of
defendant Association, or to any agreement, concert,
o1 understanding, existing by virtue of, growing out of,
»1'in any way attributable to, said resolutions, and from
soliciting, encouraging, or coercing by any manner or
weans any of the defendants, or the officers, directors,
agents, servants, or employees thereof, to abide by such
resolutions, agreements, concerts or understandings,
u1 to accord them any force or effect. -
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IV. That the defendants, and other parties described
in paragraph IIT above, be perpetually enjoined and re-
strained from entering into any agreement, concert or
understanding with the defendant Association, its offi-
cers, directors or its membership, the effect of which is
to restrain, or tend to restrain, the freedom and inde-
pendence of each of the defendant railroads in accord-
ance with its own individual managerial discretion in
the matter of the establishment of through routes, joint
rates, joint billing arrangements, the advancing of
charges, and other mutual practices, in connection with
interchange of persons and property between such de-
fendant railroads and motor carriers.

V. For the purpose of securing compliance with this
decree, and for no other purpose, duly authorized rep-
resentatives of the Department of Justice shall, on the
written request of the Attorney General, or an Assist-
ant Attorney General, and on reasonable notice, be per-
mitted (1) access, during the office hours of said de-
fendants, to all books, ledgers, accounts, correspond-
ence, memoranda, and other records and documents in
the possession or under the control of said defendants,
relating to any of the matters enjoined by this decree,
(2) subject to the reasonable convenience of said de-
fendants, and without restraint or interference from
them, to interview officers or employees of said defend-
ants, in the presence of counsel, regarding any such
matters; and said defendants, on such request, shall
submit such reports in respect of any such matters as
may from time to time be reasonably necessary for the
proper enforcement of this decree; provided, however,
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that information obtained by the means permitted in
this paragraph shall not be divulged by any representa-
tive of the Department of Justice to any person other
than a duly authorized representative of the Depart-
ment of Justice except in the course of legal proceed-
ings in which the United States is a party or as other-
wise required by law.

VI. Jurisdiction of this cause is hereby retained for
the purpose of enabling any of the parties to this de-
‘ree to apply to the Court at any time (upon due and
reasonable notice to the adverse party or parties) for
such further orders and directions as may be necessary
vl appropriate for the construction of or the carrying
out of this decree, for the modification thereof, for the
«nforeement of compliance therewith, and for the pun-
ishment of violations thereof.

Dated July 18, 1941,

Borirra J. Laws,
Umnited States District Judge.

We hereby consent to the entry of the foregoing de-
cree: '

For the United States of America:

THURMAN ARNOLD,
Assistant Attorney General.
Frank COLEMAN,
Special Assistant to the Attorney General.
For the defendants:
R. V. FLETCHER,
J. CARTER FoORT.
J. M. Sousy.
GREGORY 3, PRINCE.

U. 5. GOVERNMENT PRAINTING OFFICE: 1941
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U.S. v. THE STANDARD REGISTER COMPANY
Civil No.: 36040
Year Judgment Entered: 1949
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DEITED STATEE OF AMERICA, Filed 12-13-49
Plaintiff, Civil Action
v, No. 36040

THE STANDARD REGISTER
COMPANY, :

Defendant. :

FINAL JUDGMENT

The plaintiff, United States of America, having
filsd its complaint herein on July 30, 1946, and having
filed an emendment to the complaint on February 24, 104S;
the defendant, The Standard Register Company, a corpora-
tion, having asppeared and filed its original answer teo
said complaint, and its supplemental snswer to the amended
complaint denying the substantive allegatlons thereof;
and the plaintiff and ssid defendant by their respective
attorneys having consented to the entry of this final judg-
menf herein without trial or &djudication of any issue of
fact or law herein, other than the determinations made in
the opinion and in the order of this Court dated June 26,
1947, on plaintiff's motion for summary judgment;

NOW, THEREFORE, before the taking of any testimony
and without triai or adjudication of any issue of fact or
law herein, other than as hereinabove stated, and without
any admigsion by any party in respect to any such issue
and upon the consent of the parties hereto, it is hereby

ORDERED, ADJUDGED, AND D@gﬁg;D, as follows:
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I.

—

This Court has jurisdiction of the subject met-
ter of this action and of the”parties to this Jjudgment;
the complaint and amended complaint staﬁe a cause of ac-
tion against the defendont, Tﬁe Standard Register Company,
under Sections 1, 2, and 3 of the Act of Congress of
July 2, 1890, as amended, entitled "&n Act to protect
trade and commerce againét uniawful restraints and mon~

1

opolies,” said Act being commonly known 2s the "Shermen
Act” and under Section 3 of the Act of Congress of Octo-
ber 15, 191k, és amended, entitled "An Act to supplement
existing laws against unlawful restroints and monopolies,
and‘for other purposes,” said Act being commonly known

as the "Clayton Act.”

IT.

Pouba-a)

When used in this final judgment, the following
terms have the meanings assigned respectively to them
below:

(a) "Stendard Register" means the defendesnt, The
Standard Register Company, a corporation organized and
existing under the laws of the State of Ohio, having its
principal office at Dayton, Ohio, and having an office
and transacting business in the District of Columbia.

(b) "Marginally punched continuous forms” means
such continuous forms, unilatérally or bilaterally punched,
which are or may be used over defendant Standard Regis-
ter's platens or auxiliary equipment, whether suéh fornms
ore manufnctured or supplied by defendant Stendard
' Register'or by others.

(¢} "Platens" means devices of the type similer
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tc those known as ”Regiétrator Platens", utilized fof the
purpose of positively feeding, aligning, and registering
merginally punched continuous forms, and installed in and
for use in producing mochine written records in typewritersi
billing machines, tabulating mochines, some types of nddress-
ing mochines, and other accounting and business mochines.,

(8) "Awriliary equipment” means nddressograph
ottachments and other mechonisms, other than platens, (some
of which auxiliary equipment contsins built-in platens),
utilizing marginally punched continuous forms for machine
written records usually in o secondery operation.

(e} "Patents” means all presently issued Tnited
States Letters Patent, and renewals, relssues, diﬁisions,
ond extensions thereof, owned or controlled by defendaont
Standard Register, or under which it has power to issue
licenses or sublicenses, reloting to platens and auxiliary
equipment; consisting of the United States Letters Patent
shown oh the attached schedule made a part of this judgment
and marked Exhibhit A; and all United Stotes Letters Potent
subsequently issued upon all Applications for United States
Letters Potent now pending, owned or controlled by defendant
Standard Register, relasting to platens and suxilicry eguip-
ment, together with any renewals, reissues, divisiens, and
extensions thereof, the serinl numbers of which pending
applications ~re shown on the attoched schedule mode o
part of this judgment and marked Exhibit B. |

IIT,

The pravisions of tHis Jjudgment applicable to
defendant Stondord Reglster shnll apply to each of 1ts
subsidiaries, successors, and assigns, and teo each of its
officers, directors, ngents, nominees, employees, or any
other person acting or claiming te act under, through, or

for such defendant Stondard Reglster,
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Defendont Standord Register is hereby enjoined

and restrained from:

(@]

Leasing, selling, or masking or adhering to any con-
troct for the lease or sale of, either platens or
suxilicry egquipment, whether patented or unpatented,

or fi;ing o price charged therefor or discount fronm

or rebate upon such price, on or accompanied by any
condition, sgreement, or understonding, that the
lessee or purchoser thereof shsll not purchase for

use in connection with snid platens or suxilinry equip-
ment morginelly punched continuous forms manufoctured
or supplied by anyone other thon the defendont Stondard

Register.

Leasing, selling, or making or adhering to any cﬁntract,
&gfeement, or understanding for the lease or sale of,
eilther platens or auxiliary equipment, whether patented
or unpatented, or fixing a pgics charged therefor or
discount from or rebate upon such price, on conditicn
that the lessee or purchaser shail purchase from the

defendant Standard Register ony volume, gquotn, percentege,

" or value of mnrginally punched continuous forms.

Refusing to sell or lense, or except as to the warranty
described in the first sentence of subparagraph H of
this paragraph, discriminating'in the snle or lease of,
platens or cuxiliary equipment or parts or tolmake
repairs thereof because the purchaser or lessec thereof
procuras. or ‘uses marginally punched continuous forms
supplied by‘others1than the defendant Stondard Register
or any other source designated by the defendant Standard

Register.
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Refusing to sell, or except as to the worranty
described in the first gentence of subparagraph E
of this paragraph;ldiscriminating in the sale of,
arginally punched?cantinuous forms becouse the
purchaser thereof procures or uses platens or
cuxiliary eguipment supplied by others than the
defechdont Stondord Register or any other source

designated by the defendant Standord Register.

Removing platens or nuxliliary eguipment from the
premises of any lessee or purchaser thereof, becouse
such lessee or purchaser purchases, uses or éenls in
marginelly punched continuous forms manufactured or
supplied by any person other than the defendont
Standardeegister or any other source designated by

defendant Standard Register.

Conditioning any license or immnity, express or
implied, to practice any invention related to platens
or auxiliary equipment by the tying of ony license or
immunity for such invention to the procurement or use
of marginally opunched continuous forms from defendant
Standnrd Register or any other source designated by

defendent Standerd Register.

‘Except n3 to the warranty described in the first

sentcence of subparngroph H of this paragroph, con-
ditioning (z) any other warranties, dircctly applicoble
to its morgineally punched continuous forms, upon the

use of defendant Standsrd Register's platens or auxil-
iary eqguipment, or conditioning (b) ony other werranties,
directly applicable to its plotens or cuxiliary equip-

ment, upon the use of defendent Standard Reglster's

‘marginally punched continuous forms.

Offering, making A-Sksuing to its customers ony
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instruments form&lly‘and expressly warranting the
use of defendant Standard Register's meorginclly
punched continuous forms in combination with ité
rlatens or auxilisry equipment, or in combination
with platens or sauxiliasry equipment made under and
in accordance with defend-ant Standard Reglster's
supervision, unless there is included in such
instrument o stotement to the effect thot such
warranty does hot imply that forms purchased from
sources other thon defendsnt Standard Register
either will or will not perform éatisfactorily. The
word "instrument” ns used in this subpara raph is
not opplicoable to and does not include ndvertisements,
sales literatﬁre and presentations, and snles pro-

motional nmaterizl.

Defendant Stondard Reglster is furthermors reguired
to Instruct its solesmen ~nd other ngents, and to
otherwiss use its best efforts, to moke their
activitics and conduct consistent with the provisions

of this subparsgreph H.

Entering intc, adopting, adhering to, or furthering
any egreement or course of conduct for the purpose

of, or which in c¢ffect COHSuitUt@S,vthe mmking or
adhering to, 2 contrnct or arrsngement containing

a condition contrary to the provisions of subparagrzphs
A, B, F and G of this paragraph; or from adopting or
adhering to rny course of conduct which in effect is

contrary to subpnragraphs C, D and E of this parcgraph.
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Instituting or thrsatening to institute or

.Qj(

maintaining any suit, counter-clain, or pro-
ceeding, Judicianl or administrative, for infringe-
ment, or to cellect charges, domages, compensction,
or roy&ltios,'alleged to have occurred or accrued
prior to t7c dote of this juigment under any
existing pioten notents or existing ~uxilicry

egquipnent potents, ns defined in paregraph IT,

subsection (e}, of this judgment.

Defendant Standard Register is hercby ordered
ant directed to offer to sell platens ond cuxdliocry
equipnent of the types from time to time being manu-
foctured by it, to any person other thon to its
competitors and other theon to persons purchasing on
behalf of or for sale to defendent Standord Register's
corpetitors, providing the persoﬁ to vhom such offer
is made has a proper credit roting or, in the absence
of such rating, is willing to pay cash. Defendant
Standnrd Register shnll offer to sell such platens or
cuxiliory cequipment ot non-discriminotory prices, and
ot prices and under terms hoving cbcommercially reason-
oble relotionship to prices and terms ot which its
sinmilar devices ore then being lersed. Szles of plotens
ond auxilinry egquipment sholl be free from any rescrvi-

tion of rights or privileges on the part of defendont

Standard Register, including any right to repurchase,
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other thon a right which may be reserved to defendant

Standard Register to repurchase suxilicry equivnent, on

terms and conditions not in conflict with any of the

provisions of this Jjudgnment.

>

td

Q2

VL.
Defendent Stondord Register is hereby ordered and
directed to grant to ench applicant therefor o non-
exclusive license to make, use, and vend, or any cne
or more of these rights, under any, some, or all

platen and auxiliary equipment potents as hercin

defined.

Defendont Standord Register is heféby enjoined ond
restrained from making any scle or other disposition
of any of said potents which dsprives it of the power
or suthority to grant such licenses, unless it sells,
tronsfers, or assigns such potents and regquires, s
a condition of such sale, tronsfer, or assignment,
that the purchaser, tra Sforeo, or assignec shall
observe the requirements'of paragraphs IV, V, and

VI of this judgnment, 2nd the purchaser; transferee,
or assignee shnll file with this Court, prior to
consurmation of said transaction, an undertoking to
be bound by the provisions of said Parngraphs IV,

V, and VI of this julgnent.

)

Defendant Stondard Register is hereby enjoined ond

restrained from including any restriction whatsoever

‘in any liconse cr sublicense granted by it pursuant

to the provisions of this paragraph, except thot:

(1) The liconse oy be non-tronsfercble;
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(2) A rezsonable royolty may be charged, but such
royalty shall not be discriminatory between 1li-
censees procuring the same rights under the

scme patents;

(3) Rcasonctble provision moy be made for pericdic
vinspection of the books and records of the
licensee to moke, use, and vend, by an independ-
ent auditor or =ny person acceptoble to the 1i-
censee, who shall report to the licensor only

the amount of the royalty duc and poyoble;

(1) Rensomcble provision noy be made for concello-
tion of the license to moke, use, and vend, upon
failure of the licensec to pay the royalties
or to pernit the inspection of his bocks and

records a8 hereinnbove preovided; ond

(3) The license must provide thot the licensee may
cencel the license at eny time ofter ome year
from the initial date thersof by giving thirty

dzys' notice in writing to the licenscor.

Upon’receipt of written request for a license under
the provisions of this paragroph, defendant Standerd
Register sholl advise the opplicant in writing of the
royalty which it deens reascnoble for the pafent or
patents to which the reguest pertains. If the parties
ére uncble to ogree upon a reasonnble royolty within
sixty dnys from the date such request for the license
wis received by defondant Standard Register, the ap-

plicant therefor or defend-ont Stondord Register moy

upply to this Court for the determinaticon of o rea-

sonable royalty, ond defendant Stondard Rogilster shall,
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upon receipt of notiée of the filing of such applica-
tion, or upon the nicking of a2n application by defend-
ant Standerd Reglster, promptly zive notice therecf
to the Attorney Genernl. In any such proceeding, the
turden of proof éhall‘be on defen&ant Standard Regis-
ter to establish the reasonablenéss of the royalty re-
by it, 2nd the reascnable royalty rates de-
termined by the Court shall apply to the applicant and
all other licensecs having the seme rights under the
scme potent or patents. Pending the corpletion of
negotiations or cny such proceedings, the applicant
shell have the right to moke, use and vend, or ony
one or rere of these rights under the pzotents to which
his npplication pertains without payment of royalty
other compeﬁsation; provided, however, that upon
the final detormjnxtlon of the reasonoble royalty,
defendant Standard Registcrﬂshall issue a liccnse
providing for the periocdic payneht .of roynlties
and providing for the rights to which the licensee
shall be entitled under this Jjudgment. Such Tinal
determination shall be retroactive for the licensec-
applicant to the dote upon which licensee-spplicant
shall hove ncguired the right to make, use, and vend,
or any one or more of these rights, under the patent
to which the spplication pertoains. The final deter-
minntion as aforesaid shall be retroactive, for zll
other licensees having the same rights under the same
potents, to the drve the licensee-applicont files his
application-with the Court. If the applicant for a
licenss fails to gccept such license, the applicant
for o license shall poy the court costs in such

proceeding.
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lothing herein shall prevent any onpplicant from ot-

b

tacking, in the aforesaid proceedings or in any other
controversy, the validity or scope of any of the po-
tents, noyr shall this judgment be construed as import-
ing any validity or #alue to ony of said patents.

Defendant Standard Register is hereby ordered ond di-
rected, within ninety (90) days after the entry of this
Judgment, to notify =211 presenv lessees of 1ts plntens and
all prescent owners of its auxiliary equipment of the
changes in their agresments with defen@ant Stondard Reg-
ister in complicnce with this finol judgment and Inform-
ing them of their rights under this final judgment. Such
notice sholl be deencd completed when moiled by defendant
Stondard Register by registered mail, addressed to the
respective last known post office addresses of defendant
Standard Reglster's present lessees of 1ts plotens ond
owners of its auxilinry eguipricnt.

VIIL.

Defednant Standord Register is hereby ordercd and
directed to Tile with this Court ond with the Attorney
Genernl of the United States, or with the Assistant it-
torney Genernl in chorge of the Anti-Trust Division, a
report within 120 days after the dote of the entry of this
Judgment, of 2ll nction taken by it to cocmply with or
conform to the terms of this judgment.

X

For the purpose of securing complicnce with this

'judgment and for no other purpose, duly uuthorized-repre-

sentatives of the Department of Justice‘shall, upon written

11 -
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request of the Attorney General or an Assistant Attorney
General, and on reasonable notice to defendent Standard
Register, made to its principal office, be permitted, sub-

Jeet to any legally recognized privilege:

(1) Access, Auring the office hours of snid
cefendant Standord Register, to oll books,
ledgers, aceccunts, correspondence, nerioranda,
and other records ond docunents in the pos-
session or undsr the control of said defend-

ont, Standard Register relating to any matters

=

contained in this Jjudgnent: snd

(2) Subject to the reasoncble convenience of
sald defendant Standerd Register and without
restraint or interference from it, to inter-
view officers or employees of such defendant
Standord Register, whe ney have counsel pres-

ent, regarding any such matters.

For the purpose of securing compliance with this judgment,
defendent Standard Register, upon the written reguest of

The Attorney Genercl or an Assistant Attorney General,. and
upon rensoncble notice to its principal office, shall sub-
nit such written reports with respect to any of the‘matters
contained in this judgnent as from time to time may be neces-
sary for the purpose of enforcement of this judgment,.'No
information obtained by the menns provided in this parngraph
shall be divulged by any representative of the Dopartment

of Justice to any person other than o duly au£horized rep-
resentativé of such Department; except in the course of
leéal proceedings to which the United States is o party

for the purpose of securin@-cdmpliance with this Judgnent,

or 23 otherwise required by law..
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X,

Jurisdiction of this couse is retained for the
purpose cof enabling cny of the purties to this judgment
to apply to the Court ot zny time for such further orders
and directions as nay be necessary or appropriate for the
construction or cafryiﬁg out of this judgment, for the
anendment, modificatbn, or termination of cny of the
provisions thereof, for the enforcement of compliance

therewith, and for the punishment of violations thereof.

/a/ Bolithe Laws

"United States District Judge

Doted: December 13, 1949

We hereby consent to the entry of the foregoing
final Jjudgment:

/s/HERBERT A. BERGSON

HERBERT A. BHERGSON
Assistont Attorney General

/s/Sigmund Timbers

SIGMUND. TIMBERG
Speclal Assistant to the
Attorney General

/s/ Victor H. Kromer

VICTOR H,. KRAMER
Trial Attornsy

/s/ Herbert N. Maletz

HERBERT N, MALETZ
Attorney

Attorneys for plaintiff

STEPTOE & JOENSON

By/s/ Donald 0. Lincoln
- DONALD O, LINCOLN

Attorneys for Defendant
The Stendard Register Company
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PATENT NO.

1,884,065
1,896,032
1,97k,368

2,000,649

. re.20,888

2,000,650
2,000?651
2,004,395
2,012,282
2,012,289
2,033,868
2,047,233
2,067,210

2,067,211
re.21,842

2,095,292

2,095,293

2,098,978
2,102,651
2,112,833
2,113,579
2,128,924
2,149,316
2,160,916
2,17é,h1h
2,173,864
2,177,675
2,206,308
2,237,320

2,252,720

EXEIBIT A

DATE OF 1SSUANCE

1/10/33
1/31/33
9/18/3k4
5/1/35

5/7/35

5/1/35

6/11/35
8/27/35
8/27/35
3/10/36
7/1k4/36
1/12/37
1/12/37

10/12/37

10/12/37

11/16/31
12/21/37
k/5/38
L/12/38
9/6/38
3/7/39
6/6/39
9/12/39
9/26/39
10/31/39
5/14/&0
4/8/k1
8/19/k1
A-60

INVENTOR

John Q.
John Q.

John Q.

John Q.
John Q.

John Q.

Sherman et

Sherman ct
Sherman

Shernon

Shernen et s

al.

Shernon et al.

Shermen et

Albert W. Metzner

“John Q.

John Q.
John Q.
John Q.

John Q.

John Q.
John Q.
John Q.
John Q.
Henry G.
Henry G.
Henry G.
John Q.
John Q.
John Q.
Johﬁ Q.
John Q.
John Q.

Spdyd et

Sherman et
Shernan et
Shernmnn
Shernan

Sherrman et

Shernman
Sherman

Sherman

al.

ol.

Shernman et al.

Dyvbig
Dyvbig
Dyvbig
Sherman
Shermon et
Sherman
Shernricn et

Shermon

Sherman et a

nl.

Albert W, Metzner

al.

al.



PATENT NO. DATE'OE ISSUANCE INVENTOR
2,252,733 8/19/b1 John Q. Shermen et ol.
2,252,73% 8/19/41 John Q. Sherman
2,252,735 8/19/41 John Q. Sherman
2,252,736 8/19/k1 John @. Sherman et al.
2,275,475 3/10/k2 John Q. Sherman
2,277,156 3/24 /42 John G. Sherman et al.
2,277,693 3/31/h2 Henry G. Dyvbig
2,280,095k ‘ L/21/k2 Albert W. Metzner
2,291,658 8/ /h2 John Q. Sherm~n
2,293,769 8/25/h2 . John Q. Shermen
2,307,809 : 1/12/43 John Q. Sherman
2,309,656 2/2/43 Albert W. Metzner
2,311,702 2/23/43 John @. Sherm~n
2,318,020 | 5/4/43 John §. Shermon et 2l.
2,327,377 8/2k /43 Albert W. Metzner et al,
2,328,582 9/7/43 Raymond G. Ratchford et al.
2,345,008 . 3/28/hk John A. Schmidt
2,346,163 h/11/hk Hiles

2,353,194 7/11/%k John Q. Shermon et al,
2,355,668 8/15/kk4 | Morse

2,355,690 &/15/kk iAbram T. Zent
2,361,421 10/31/44 ‘John Q. Shermen
2,368,67k 2/6/45 Albert W. Metzner
2,368,683 2/6/45 John Q. Shermnon
2,377,896 6/12/45 Albert W. Metzner
2,380,949 | 8/7/45 - John T. Davidson
2,384,807 9/18/3% Bruce T. Bickel
2,39é,838 | 1/15/46 John T. Davidson
2,4k0,302 L/27/48 John Q.vSherman
2,k52,501 11/2/48 Albert Metzner

2,476,306 7/19/4361 John Q. Sherman



SERIAL NO.

62,798
83,196
685,457
749,640
122,459
128,774

EXHIBIT B

FILING DATE

12/1/48
3/2k/49
7/22/46
5/22/47

10/20/49

11/22/49
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INVENTCR

John T. Davidson

John T. Davidson
Stimpson et al.

John T. Davidson
John T. Davidson

John T. Davidson

et

et nl.

et a



U.S. v. NATIONAL ASSOCIATION OF REAL ESTATE BOARDS, ET AL.
Civil No.: 3472-47
Year Judgment Entered: 1950
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA, )
Plaintiff, §
V. % Civil No. 3L72-L7
NATTONAL ASSOCIATION OF REAT % Filed: October L, 1950
ESTATE BOARDS, ET AL., ) ,
Defendants. ;

FINAL JUDGEENT

This cause having come on for héaring béfore this Court upon
the complaint filed August 27, 1947, the several answers théreto, the
recofd of the trial herein, and the opinion, findings of fact and con-
clusions of law of this Court, and final judgment having thereupon
been enfered by this Court on July 29, 19L9, and

Appeal having been taken by the plaintiff to the Supreme Court
: of»the United States and Said Court having entered its opinion on“
May 8, 1950, and issued iﬁs mandate on June 13, 1950, réversiﬁg the
judgmeﬁt of this Court except as to the defendants National Associa-
tion of Real Estate Boards and Herbert U. Neléon, and remanding this -
cause for proceedings in conformity with its opinion,

NCW, . THEREFORE , upon.ﬁhe mandate.of the Supreme Court, it is
hereby
| ORDERED, ADJUDGED AND DECREED THAT:

1. The judgment entered herein on July 29, 1949, is vacated
egcept as to the defendants National Association of Real Estate Boards
" and Herbert U. Nelson.

2. This Court has jurisdiction of the subject matter herein

~and of all the parties hereto under Section 3 of the iAct of Qongress
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July 2, 1890, entitled "An A¢t to protect trade and commerce against
unlawful restrainté and monopolies;" as amended, commonly known as
- the Sherman Act.

3. By adopting, agreeing to observe and observing schedules of
commissions and fees for services in the sale, exchange, lease and
management of real property in the District of Columbia, the Washington
Real Estate Board and each of its members have contracted, combined and
conspired in restraint of trade and commerce of the District of Columbia
/in violation of Section 3 of the Sherman ict.

L. (&) (1) The schedule of commissions adopted by the Washington
Real Estate Board is declared and adjudged illegal and is hereby can-
celled. .

| (2) Paragraph 1 of Section 3 of the Code.of Ethics of
the Washington Real EstatelBoard is declared and adjudged illegal and
is hereby cancelled.
(3)~ So much of paragraphs 3 ana 6 of Section 3 of said
Code of EBthics as refers to a schedule of commissions or Board rates
-of gommission is declared and adjudged illegal and is hereby:cancelled.
(L) So mich of Subdivision Foﬁrth,'Article‘Z, of the
Constitution and By~Laws,of the Washington Real Estate Board as refers
to "definite‘and uniform standards of contracts and charges" is de~
clared and‘adjudged illegal and is hereby canceliéd. _
(B) The Washington Real Estate Board, and each of its members,
are perpetually enjoined and restrained from publishing, addpting,
agreeing to adhere, or adhering to the schedule of commissions or to
any of the above provisions. of the Qode of Ethics or the Constitution
and By-Laws of the éaid Board, as above set.forth, and from publishing,
‘adopting, agreeihg.to adhere, or adhering to any new or amended schedule
of commissions or provisions of thé Code of Ethics or.Constitution and

By~Laws having a like purpose or effect.
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5. Each of the members of the Washington Real Estate Board is
perpetually enjoined and restrained from entering into, carrying outb,
acting under or enforcing any contract, agreemcnt or understanding
with one or more other reazl estate agents or brokers to fix, maiﬁ%ain
or stabilize any rate of commission or other charge for acting as
agent or broker in the sale, exchange, lease or manégcment of real
property in the District of Columbia. But this shall not be constr;éd
to prohibit any such contrabt, agreemcnt, or understanding when a party
to such contract, agreement or understanding is acting as a principal
.rather than as agent or broker in a real estate transaction, or is
acting Jointly with the other party or parties as a broker or agent
in selling, exchanging, leasing or managing real properbty.

6. The Washington Real Estate Board is perpe£ually enjoined
and restrained from entering into any contract, agreement, or under-
standing or making any recommendation or suggestion or giving any
advice by means of standard forms of contracts of sale, lease, or
management, or by any other means whatsoever, regafding rates of com-
missions for services of Erokers or agents in selling, exchanging,
ieasing, or managing real property in the District of Columbia. But
this provision shall nét be construed to prevent the Washington Real
Estate Board or any officer, ageﬁtq employee or member thereof from
arbitrating by means of a committee or otherwise, bona fide disputes
between real estate brokers or agents as to divisions of commiséions
with respect to particular transactions.

7. For the purpose of securing compliance with this judgment,
duly authorized representativéé of the Department of Justice shall, .
on written request by the Attorney Génerdl, or an assistant attorney
general, be permitted, subject to.any‘legally recognized privilege,
(1) upon reasonable notice.to defenaant Washingtdn Real Estate Béard,
reasonable access, during the office hours of sald defendant, to all

books, ledgers, accounts, correspondence, memoranda and other records
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and documents in the possession or under the control of said deféndant
relating<§o any matters contained in this judgment, and (2) subject to
the reasonable convenience of said defendant and without restraint or
interference from them, to interview officers or employces of said
defendant, who may have counsel present, regarding any such matters; *
provided, however, that information obtained by the means permitted
in this paragraph shall not be divulged by any representatives of the
Department of Justice to any person other than a duly authorized repre-
sentative of the Department of Justice except in the course of legal
proceedings for tﬁe purpose of securing compliance with this judgment
in which the United States is a party or as is otherwise required by law.

8. Jurisdiction of this cause is retained.for the purpose of
enabling any of the parties to apply to the Coqrt at any time for such
gurther orders and directions 2s may be necessary or appropriate for
the construction or carrying out of this judgment, for the modification
- of any of the provisions thereof or the enforcement of compliance there-
with énd for the punishment of violaticns thereof. .

9. This judgment shall be binding not oﬁly‘upon the Washington

Real Estate Board énd its mémbers, but also upon the suctessors and
-assigns of and any person acting or claiming to ac£ under, through
or for said Board or members. '

- 10. .The élaintiff shall recover from the Washington Real Estate
Board taxable costs of this suit, in the amount of $100.60.

/s/ Alexander Holtzoff
United States District .Judge

Dated: October i, 1950
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U.S. v. UNITED STATES GYPSUM COMPANY, ET AL.
Civil No.: 8017
Year Judgment Entered: 1951
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64,504 Court Decisions Number 217104
: U. S. v. United States Gypsum Co., el. al. 6-21-51

[762,853] United States v. United States Gypsum Co., National Gypsum Co,, Certain-
Teed Products Corp., The Celotex Corp., Ebsary Gypsum Co., Inc., Newark Plaster Co.
Samuel M, Gloyd, d.b.a. Texas Cement Plaster Co.,, Sewell L, Avery, Oliver M; Knode,
Melvin H. Baker, Frederick G. Ebsary, and Frederick Tomkins.

In the District Court of the. United States for the District of Columbia. Civil Action
No. 8017. May 15, 1951. AR

i 62,853 Copyright 1951, Commerce Clearing House, Inc.
‘ A-69



xumber 217—105
§-21-51

Court Decisions 64,505
U. S. ». United States Gypsum Co., et al.

Sherinan Antitrust Act

Final Amended Decree—Price Fixing and Customer Classification in Gypsum Board
ndustry—Compuldory Non-Exclusive Licensing of Patents.—An amended decree, issued
i+ conformity with the mandate of the Supreme Court after a finding that gypsum board
companies had entered license and other agreements violative of the Sherman Act and in
restraint of trade, prohibits continuation of listed unlawful agreements, prohibits futuré
agreements fixing prices or classifying customers, requires non-exclusive licensing of
gypsum board patents at reasonable royalties to all proper applicants, and plovxdes for
supervision and enforcement of the decree by officials of the Justice Department. An
interim license form js appended to the decree.

See the Shermgan Act annotatxons, Vol. 1,

1610.551.

1 1270.134, 1610.290, 1610.301,

1270.379,’

Entering decree in corformlty with opinion and mandate of the Supreme Court of the

United States, 71 S. Ct. 160, reported at {] 62,729..

[In full text]
Preliminary Statement

This cause came on for trial before this
Court on November 15, 1943. At the con-
clusion of plaintiff’s presentation of the case
defendants moved pursuant to Rule 41 (b)
of the Federal Rules .of Civil Procedure for
sudgment dismissing the complaint on its
merits. The motion of defendants was granted
:\ugust 6, 1946, The judgment so rendered
Ly this Court was reversed by the Supreme
Court of the United States and the cases was
remanded to this court for further proceed-
ings in conformity with the opinion of the
Supreme Court (333 TU. S. 364).

Following the remand, the plaintiff pursu-
5 of the Federal Rules of Civil
ved for summary judgment in
i13 favor wpon the pleadings and all of the
rroceedings which theretofore had been had
in the case, or, in the alternative for such
further proceedings as this Court might
direct, and defendants, by direction of the
Court, filed proffers of proof. _

Argument by counsel for the respective
partics upon the motion of plaintiff was
teard by the Court and after due considera-
tion of such argument and of defendants’
proffers of proof, Garrett, J. and Jackson, J.,
constituting a majority of the Court, an-
nounced a ruling to the effect that plaintiff’s
motion for summary judgment would be
granted, and Stephens, Jr., who presided
uvmg the trial, announced his dissent from

such ruling.

_ Thercafter counsel for plaintiff and counsel
ior certain of the defendants submitted forms
i final decrees for the consideration of the
Court and also suggested findings of fact,
the latter to be considered in the event the
Court should deem it necessary to make any

Trade Regulati(())n Reperts ;

findings of fact additional to thoée origiually
found by it and to those stated in the opinion
of the Supreme Court. :

In due course, the Court heard arguments
respecting the proposed decrees and the
suggested findings of fact, and full con-
sideration was given thereto and to all prior
proceedings—all being considered in the
light of the decision of the Supreme Court
which, as understood by the majority of
this Court, held that the defendants acted
in concert to restrain trade and commerce in
the gypsum board industry and monopolized
said trade and commerce among the seveial
states in -that section hereinafter referred
to as the eastern territory of the United
States, which section embraces all the states
of the United States westward from the
eastern coast thereof o the Rocky Mountains
and including New Mexico, - Colorado,
Wyoming, and the eastern half of Montana.

Thereafter this Court, on November 7,
1949, entered its decree sustaining plamuff s
motion for surnmary judgment and gr antmcr
relief ‘which it deemed appropriate to its
adjudication. Plaintiff thereupon appeaied
to the Supreme Court secking to have the
scope of the relief enlarged, and certain
defendants appealed to the Supreme Court
for a reversal of the judgment, which latter
appeal was dismissed by thie Supreme Court
on May 29, 1950. On November 27, 1950,
the Supreme Court rendered an opinion on
the plaintiff’s appeai, affirming this Court’s
adjudication of Sherman Act violation, hold-
ing there was concerted action through the
fixed-price licenses and accepting as true
the underlying facts in the defendants’ proof
by proffer. Nevertheless, the Supreme Court
reversed the decree heretofore entered here-
in and remanded the cause to this Court
with instructions to modify its decree and
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for further proceedings in conformxty with
its opinion.

Upon remand, this Court, after ordering
counsel for the plamtlff and for the defense
to submit forms of decree in conformity
with the Supreme Court opinion and after
considering such forms has modified its
decree of November 7, 1949, in accordance
with the Supreme Court’s opinion of No-
vember 27, 1950.

Decree

It 1s THEREFORE ORDERED ADJ'UDGED AND
Drcrezp :

ArticLe [
[Jurisdiction of Matter]

This Court has jurisdiction of the subject
matter hereof and »f the parties hereto. The
complaint states a cause of action against
defendants under the Act of Congress of
July 2, 1890 :ntitled “An Act to Protect
Trade ana <Jommerce Against Unlawful
Restraints and Monopolies,” commonly known
as the Sherman Antitrust Act, and acts
amendatory thereof and supplemental thereto.

Agrtrcie 1T
[Deﬁnitiohs]
As used in this decree:
“Defendant companies” shall mean all
of the corporate defendants and Samuel M.

Gloyd, doing business under the name of
Texas Centent Plaster Company.

2. “Gypsum board” shall mean plaster
board, lath, wallboard, special surface board,
sheathing, liner board (including any such
product which is perforated or inetallized)
made from gypsum.

. “Gypsum prodiicts” shall mean gypsum
board as defined in the preceding paragraph,
and plaster, block, tile and Keene’s cement
made from gypsum.

4. “Patents” shall mean United States
Letters Patent and applications for United
States Letters Patent relating to gypsum
board, its processes, methods of manufacture
or use, now owned or controlled by defend-
ant United States Gypsum Company and
issued to, applied for or acquired by defend-
ant United States Gypsum Company within
a period of five (5) years from the date of
this decree, including Letters Patent issued

upon any of said applications, and continua-

tions in whole or in part, renewals, reissues,
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divisions and extensions of any such Letters
Patent or applications for Letters Patent,

5. "Patent Licenses” shall mean the patent
license agreements which were in effect be-
tween defendant United States Gypsum
Company and each of the other defendant
companies at the time the complaint herein
was filed and described in said complaint
as follows:

Agreement dated October 15, 1929, be-
tween United States€Gypsum Company,
as licensor, and Certain-Teed Products
Corporation, as licensee;

Agreement dated October 17, 1929, be-
tween United States Gypsum Company,
as licensor, and National Gypsum Com-
pany, as licensee;

Agreement dated October 18, 1929, be-
tween United States Gypsum Company,
as licensor, and Ebsary Gypsum Company,
as llcensee

Agreement dated November 5, 1929, be-
tween United States Gypsum Company,
as licensor, and Universal Gypsum and
Lime Company (National Gypsum Com-
pany, as Assignee), as licensee;

Agreement dated November 25, 1929,
between United States Gypsum Company,
as licensor, and American Gypsum Com-
pany (The Celotex Corp01at10n as As-
signee), as licensee;

Agreement dated Apul 23, 1930, be-
tween United States Gypsum Company,
as licensor, and Kelley Plasterboard Com
pany (Newml\ Plaster Co., as Aqunee)
licensee;

Agreement dated February 10, 1937, be- -
tween United States Gypsum Compan),..
as licensor, and Texas Cement Plaster
Company, as licensee;

Agreement dated October 5, 1934, be-
tween United States Gypsum Company,
as licensor, and National Gypsum Com-~
pany, as licensee (Metallized board);

Agreement dated October 12, 1934, be.
tween United States Gypsum Company,
as Ticensor, and Kelley Plasterboard Com-~
pany (Newark Plaster Company, as As-
.signee), as licensee {(Metallized board);

Agreement dated November 2, 1934
between United States Gypsum Company,
as licensor, and Certain-Teed Producls
Corporanon as licensee (Metallized board);

Agreement dated December 4, 1934, be-
tween United States Gypsum Cornpany
as licensor, and American Gypsum Com-
pany (The Celotex Corporation, as As-
signee), as licensee' (Metallized board);

Agreement dated August 14, 1935, be-
tween United States Gypsum Company,
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as licensor, and Ebsary Gypsum Company,
as licensee (Metallized Board);

Agreement dated June 8, 1938, between
United States Gypsum Company, as licensor,
and Certain-Teed Products Cmporatxon,
as licensee (Perforated lath);

Agreement dated September 16, 1938,
between United States Gypsum Company,
as licensor, and’ Certain-Teed Products
Corporation, as Licensee (Perforated lath);

Agreement dated February 2, 1937, be-

tween United States Gypsum Company, -

as licensor, and Ehsary Gypsum Company,
as licensee (Perforated lath);

Agreement dated September 16, 1938,
hetween United States Gypsum Company,

as licensor, and Ebsary Gypsum Company,

as licensee {Perforated lath);

Agreement dated June 23, 1937, between
United States Gypsum Company, as li-
censor, and Kelley Plasterboard Company
(Newark Plaster Company, as Assignee),
as licensee (Ferforated lath);

Agreement dated January 3, 1939, be-
tween United States Gypsum Company,
as licensor, znd Newark Plaster Company,
as licensee (Perforated lath);

and any supplement or amendment to any
of satd patent license agreements.

Axticre 111
[Finding of Restraint]

cﬂmpan;ee have acted in
de znd commerce
the eastern terri-
: o fix, maintain

concert in re
among the
tory of the

ind control the prices of gypsum board and

have monopolized trade and commerce in
the gypsum board industry in violation of
sections 1 and 2 of the Sherman Antitrust
Act.

~ ArtIicLe IV

[Licenses Unlawuful]

Each of the license agreements listed in
Article IT hereof is adjudged unlawful un-
der the antitrust laws of the United States
and illegal, null and void.

ArtIcLE V
[Agreements Prohibited]

Tle defendant companies, and their re-
spective officers, directors, agents, employees,
Tepresentatives, subsidiaries, and any person
acting or claiming to act under, through or
for them, or any of them, be and each of
them hcreby is enjoined from entering into

or performing any agreement or understand-
ing among the defendant companies or other
manufacturers of gypsum products to fix,
maintain or stabilize, by patent license agree-
ments or other acts or course of action, the
prices, or the terms or conditions of sale,
of gypsum products sold or offered for sale
to. other persons, in or affecting interstate
commerce; and from engaging in, pursuant
to such an agreement or understanding, any
of the following acts or practices;

(1) agreeing upon any basis for the
selectlon or classification. of purchasers
of gypsum products;

(2) refraining from selling gypsum prod-
ucts to auy purchaser or any class of
purchasers;

(3) agreeing upon any plan of selling
or -quoting gypsum prodicts at prices
calculated or determined pursuant to a
delivered price plan which results in iden-
tical prices or price quotcmons at given
points of sales or quotation by defendants

. usmg such plan;

) (4) policing, investigating, checking or

" inquiring into the prices, quantities, terms
or conditions of .any offer to sell or sale
of gypsum products.

ArticLe VI
. [Compulsory Licensing]

1. Defendant United States Gypsum Com-
pany is hereby ordered and directed to grant
to each applicant making application there-
for, but only in so far as it has the right
to do so, a non-exclusive license to make,

. use and vend under any, some or all patents

as hereinbefore defined, at a reasonable, non-
discriminatory royalty or royalties theref6r.
Defendant United States Gypsum Company
is hereby enjoined from making any sale or
other disposition of any of said patents
which deprives it of the power or authority
to grant such licenses iunless it requires as
a condition of such sale, transfer or assign~
ment that the purchaser, transferee or as-
signee shall observe the requirements of
Articles VI and VII of this decree, and
unless the purchaser, transferee or assignee
shall file with this Court, prior to or as a
part of the consummation of said transac-
tion, an undertaking to be bound by said
articles of this decree.

[Permissible Restrictions in Licenses]

2, Defendant United States Gypsum Coni-
pany is hereby enjoined from including any

- restriction or condition whatsoever in any
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license or sublicense granted by it pursuant
to the provisions of this article, except that
(d) the license may be indivisible and non-
transferable; (b) a reasonable, non-discrimi-
natory royalty may be charged, which royalty
may not be imposed upon or measured by
patent-free products, processes or uses;
(c) provision may be made requiring licensee
to keep full and accurate records of the
gypsum board manufactured and sold by it
under any such patent and requiring licensee
to make appropriate reports to licensor as
to the royalty due, but such reports shall
not disclose the selling price of the board
or disclose a breakdown of the size or
thickness of the board sold; (d) reasonable
provision may be made for periodic inspec-
tion of the boolks and records of the licensee

by an independent auditor, or by any pefson .

acceptable to the licensor and licensee, who
shall report to the licensor only the amount
of royalty due and payable; (e) reasonable
provision may be made for marking the
gypsum board manufactured or sold under
the licensed patent; and (f) reasonable pro-
vision may be made for cancellation of the

license upon failure of the licensce to pay -
the royalty or to permit the inspection of .

its books and records or for other material
breach of the terms of the license agreement
by licensee or in the event licensee shall be
adjudged a bankrupt. The license agree-
shall be in writing signed by the
parties thereto and shall 1o the extent that
licensor Has the right to do so, grant to the
ticensec the full right to make, use and vend
the inventions and improvements described
in the claims of each patent license, in the
manufacture, sale or use of gypsum board,

- s
nenc

for the full term of the patent and any

renewal, reissue, division, or extension there-
of, and may contain the provisions herein-
above set forth and such other lawful pro-
visions .as may be agreed upon between the
parties thereto and which are not in conflict
" with any of the provisions of this decree.

[Agreement Upon Royalties)

3. Upon receipt of written request for such

a license defendant United States Gypsum

Company shall advise the applicant in writ-

ing of the royalty which it deems reasonable

for the patent or patents to which the re-

_quest pertains. If the parties are unable to
agree upon a reasonable royalty within

sixty (60) days from the date such request

for a license was received by United States

‘Gypsum Comipany, the applicant therefor
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shall within ten (10) days thereafter apply
to this Court for a determination of a reason-
able royalty or be deemed to have abandoned
his said request for such license. The ap-
plicant shall promptly give written notice
of the filing of such application to the United
States Gypsum Company and to the Atfor-
ney General of the United States, who shall
have the right to be heard thereon. The
reasonable royalty rate or rates so deter-
mined by the court shall apply to such
patent or patents in the license of the appli-
cant from the date of his last written request
for such license, and to siich patent or
patents in all other licenses then or there-
after issued under this decree from the date
of such determination. Pending the com-
pletion of any such proceeding, applicant

_shall have the right to male, use and vend

under the patent or patents to which his
application pertains upon the terms and
conditions as set forth in paragraph 4 of
this Article, provided he files his application
for the dete1 mination of a reasonable royalty
as aforesaid.

[Interim Royalties by Court]

4, Where an application has been made
to this Court for the determination of a
reasonable royalty under. paragraph 3 of
this Article, the applicant or the United
States Gypsum Company may apply to the
court to fix an interim royalty rate pending
final determination of what . constitutes «
reasonable royalty. - If the court fixes such .
interim royalty rate, United States Gypsum
Company shall then isstec and the applicant
shall accept an interim licens¢ agreement
effective as of the datc of the applicant’s last
written request for such license hercunder
and in the form this day filed herein and
approved by the court, providing for the
periodic payment of royalties at such interim
rate from the effective date of such interim
license. If applicant fails to accept such
interim license or fails to pay the interim
royalty in accordance therewith, any such
action or omission- shall be grounds for the
dismissal of the application for the deter-
mination of a reasonable royalty and t}le
withdrawal or caucellation of the interim
license. Where an interim license has been
issued pursuant to this paragraph, reason-
able royalty rates for any pateant or patents
as finally determined by the court shall
apply to such patent or patents in the li-
censes of the applicant and all other appli-
cants then before the court and shall be
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retroactive With respect to each such appli-
cant to the date of his satd written request
{or such license,

ArticLe VII
[Fair-Trade and Other Exceptions)

Nothing contained in this decree shall be
deemed to have any effect upon the opera-
tions or activities of said defendants which
are authorized or permitted by the Act of
Congress of April 10, 1918, commonly called
the Webb-Pomerene Act, or the Act of
Congress of August 17, 1937, commonly
called the Miller-Tydings Act, or by any
present or future act of Congress or amend-
ment thersto; provided, however, nothing
contained in this Article shall in any manner
affect the p;ov151o~xs of Article VI of this
decree.

ArtIcLE VIIT
[Visitation and Inspection]

For the purpose of securing compliance
with this decree, and for no other purpose,
duly authorized representatives of the De-
partment of Justice,.upon written request
of the Attorney General or any Assistant
Attorney General, and on reasonable notice
in writing addressed to any defendant com-
pany at its principal office, shall be permitted,
subject to any ‘effall; recognized privilege:

; dvring the office hours of said
defendant to all books, ledgers, accounts,
corvespondence, memoranda, and other rec-
ords and documents in its possession.or
under its control relating to any of the
matters contained in this judgment; (b)
subject to the reasonable convenience of
said defendant and without restraint or in-
terference from it, to interview officers or
employees of said defendant regarding any
of the matters contained in this judgment;
provided, however, that either said defend-
ant or any such officer or employee may
have counsel present at any such interview:
No information obtained by the means per-

witted in this Article shall be divulged by’

any representative of the Department of
Justice to any person other than a duly
authorized representative of the Department
of Justice, except in the course of legal
proceedings in which the United States of
America is a party, for the purpose of secur-
ing compliance with this decree or as other-
wise required by law.
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ARTICLE X -
[Costs]

Judgment is entered against the defendant
companies for 50% of the costs of $2,824.00
to be taxed in this proceeding, and the costs
so to be taxed are hereby prorated against
the several defendant companies as follows:

United States Gypsum Company. . $776 60
National Gypsum Company...... 324,76
Certain-Teed Products Corporation.. 155.32
The Celotex Corporation ........ 42.36
Ebsary Gypsum Company, Inc. .. 42.36
Newark Plaster Company ....... 56.48

Samuel M. Gloyd, doing business
under the name of Texas Cement
Plaster Company

ArtIcLE X
[Jurisdiction Retained]

Jurisdiction of this cause, and of the par-
ties hereto, is retained by the Court for the
purpose of enabling any of the parties to
this decree, or any other person, firm ofr
corporation that may hereafter become bound
thereby in whole or in part, to apply to
this Court at any time for such orders,
modifications, vacations or directions as may
be necessary or appropriate (1) for the
construction or carrying out of this decree,
and (2) for the enforcement of compliance
therewith. Let the decree be entered.

Interim License

THIS AGREEMENT, made this ..... day of
, A. D. by and between
UNITED STATES GYPSUM COMREANY,
an Illinois corporation, of Chicago, Illinois,
hereinafter referred to as Licensor, and
' , corporation, of
hereinafter referred to as Licensee,

..........

WirnesseTH, That

WaeReas, Licensee - desires to obtain a
license to make, use and sell gypsum board
made according to the processes or embody-
ing the claims of one or more of the here-
inafter mentioned patents, owned by Llcensor
through the full term thereof;

Now, THEREFORE, in consideration of the
sum of One Dollar and other good and
valuable considerations, the receipt whereof
is hereby acknowledged, and of the mutual
covenants and agreements hereinafter con-
tained, the parties hercto have agreed as
follows, to \Vi?::

9 62,853


http:2,824.00

64,510

1. Licensor has agreed to and does hereby
give and grant unto Licensee an indivisible
and non-exclusive right, license, and privi-
lege to. make, use and vend the inventions
and improvements claimed in the following
letters patent:

Patent Number - Date Expiration Date

in the manufacture, use or sale of gypsum
board, in the United States of America and
the territories and possessions thereof, for
the full term of the last to expire of said
letters patent, including any reissues thereof.

2. Licensee agrees to pay to Licensor for
the right and privilege granted under Para-
graph 1 above a license fee or royalty at
the rate of — per cent (—9%) of Licensee’s
selling price of all gypsum board manu-
factured under any of the processes or em-
bodying any of the inventions covered by
said patents and sold by it during the term
hereof, provided that no license fee or royalty

shall be payable on gypsum board exported

by Licensee to any foreign country. Noth-
ing herein contained shall prevent Licensee
from selling any of said gypsum board in
any forelcru country.

Licensee's
computing the royalty shall mean the net
price at Licensee’s shipping point after de-
ducting transportation charges “and -cash
dlscouuts aliowed by Licensce.

3. The license herein granted shall be

personal to the Licensee and shall not be

sold, assigned or transferred by it either
voluntarily or by operation of law without
the written consent of Licensor.

4. Licenseec agrees to keep separate, full
and accurate books of accounts and records
showing the exact quantity of all gypsum
board manufactured under any of the proc-
esses or embodying any of the inventions
covered by said patents and sold by it, to-
gether with the Licensee’s selling price

thereof, and agrees that on:or before the-

20th day of each calendar month it will
deliver to Licensor at its office in Chicago,
Illinois, true written returns, verified under
oath by an officer or other authorized agent
of Licensee, setting forth, without any break-

down with respect to tlnckness and size of .

gypsum board, the quantity of all such
" gypsum board manufactured by it, and sold
during the preceding calendar month, and
the amount of royalty due and payable on
account of such gypsum board so manufac-
tured and sold. Licensee also agrees to pay
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to Licensor at its said office on or before
the 20th day of each calendar month the
hereinbefore stipulated royalties or license
fees which may then be due under the terms
of this agreement on account of all such
gypsumn board manufactured by it and sold
during the preceding calendar month.

5. Licensor shall have the right, at all
reasonable times and for such period or
periods of time as it may from time to time
determine, to verify the correctness of the
royalty payments by periodic inspection of
the accounts and records of Licensee referred
to in the next preceding paragraph, provided,
however, that such inspection shall be made
by an independent auditor, or by any other
person acceptable 1o both Licensor and
Licensee, who shall report to Licensor only
the amount of the royalties which were pay-
able during the period covered by the in- -
spection. If Licensee shall ob)ect to the -
independent auditor selected by Licensor,
then Licensor shall name, in writing addressed
to Licensee, three certified public account-
ants of good standing, not directly or in-
directly employed by it or in any other
manner connected with it, and if Licensee
shall not within ten days thereafter accept
in writing any one of them, then Licensor
shall have the right to designate one of the
three to act as the independent auditor. In
any event, the expense of making any such
audit shall be borne equally by the parties.

6. Licensee agrees that all gypsum board
manufactured ‘and sold by it under or em-
bodying the claims of any of such patents -
shall be distinctly marked with the word
“Patent” followed by the numbers of any of
the aforesaid patents, the claims of which
are embodied in sdid gypsum board, and
Licensee further agrees to distinctly mark
sald gypsum board with the words “Licensed
under the above patents and also under the
process claims of patent,” followed by the
number of any of the aforesaid patents of
which any process claimed therein is utilized
in the manufacture of said product.

7. In the event either party shall at any
time neglect, fail or refuse to keep or per-:
form any.of the conditions or agreements
to be kept or performed by it under the

. provisious ‘hereof, then the other party may

at its election serve upon the party in default
written notice of intention to terminate this
license and specifying the alleged default.
If the party in default shall not cure the
default so specified within thirty (30) days
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thereafter, then the other party may cancel
and terminate this agreement by serving
ppon the party in default written notice of
its election so to do. In the event the
Licensee shall at any time be adjudicated a
bankrupt, then the license hereunder shall
immediately be and become cancelled and
terminated. Neither party, by any such
cancellation or termination, shall be relieved
from any liability accrued at the time thereof.

8. Any notice required or permitted to be
served by cither party upon the other under
the terms hereof, may be served by mailihg
the same to the other party, postage prepaid
and registered, addressed to such other
party at its iast known principal office, and
the deposit of such notice in the United
States mails, postage prepaid and so addressed,
shall constitute service of notice hereunder.

9. In case Licensor shall grant to any
other person any license under the aforesaid
patents for the manufacture, sale or use of
gypsum board made by use of the processes
or embodying the claim or inventions claimed
in any of said patents, or shall grant any
right under any such license, upon terms
more favorable than those granted here-

Court Decisions
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under to this Licensee, then it will grant
to this Licensee a license on the same terms
or extend to it the same right granted to
any such other person.

10. This Agreement shall be effective as
of the ..... dayof ........... i

In Wirness WHEREOF the parties hereto
have caused these presents to be signed in
duplicate by their respective presidents,
attested by their respective secretaries, and
their corporate seal to be hereunto affixed,
the day and year first above written.

Unitep States Gypsum COMPANY

Trade Reggz_atfgn Reports

By
President
ATTEST
........ S ecretary e
.......... Pre51dent
ATTEST
........ Secretary e
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[767,813] United States v. United States Gypsum Co., et al.

In the United States District Court for the District of Columbia. Civil Action
No.8017. Filed July 6, 19534, :

Case No. 548 in the Antitrust Division of the Depariment of Justice.

Petitions of the United States, National Gypsum Co., Certain-Teed Products Co,
Ebsary Gvpsum Co., Inc., and New.nk Plaster Co. for Orders Aodifications or Directions
for the Enforcernent, Construction or Car rying Qut of the Final Decree of May 13, 1951,

Sherman Antitrust Act

Private Enforcement and Procedure—Suit by Ce-Defendants in U. 8. Antitrust Suit
to Restrain Other Defendant from Seeking to Recover for Use of Its Patents— Jurisdic-
tion—Right of Private Parties tc Seek Construction or Enforcement of Government
Decree—DPetiticners, parties to a Government antitrust decree declaring certain patent
ficensing agreements void, scught an injunction against respondent, another party to the
decree, to restrain four separate suits filed by the respondent against-the petitioners in other
rts for royalties or for the reascnable value of certain of its pzatents or for damages
use of infringement. The contention of the respondent that the court had no juris-
ien to cstertain the injunction suit because.(l) only the Govermment could move
astrue or enforce the final decree, and (2) the Government couid participate in ihe-
atent suits as an intervenor or as ciicus curice was overruled. Alihough the Attor-
ney General represents the public interest in antitrust cases, where a decke accords rights
{o parties thereto, they can enforce such rights in a 1mmanner consonant with the underlving
purposes of the derec. By the terms of the final decree jurisdiction was reserved for
v parties 1o the decree to apply for construction and euforcement of the decree. Fur-
jurisdiction could be taken, becanse (1) a court of equity can compel cbedience to
ite decree, and where it is. contended that there has been a violaiion of the decree; the
court can determine whether or not such violation has actually been commiited; (2) when
a status established by a final decree is allegzedly endangered by the acts of the resp,ondent,
an issue within the jurisdiction of the court is created; (3) jurisdiction to m the final
decree within limits necessary to perfect its effectuation was expressiy reserved by the
terms of that decree; and (4) to avoid the possible misconstruction of the final decree
in'a multiplicity oI actions, each involving the meaning and applicaticn of the decree.

See Dept. of Justice Enforcement and Procedure, Vol. 2, § 8233.225, 8233.400, 8233.475;
Private Enforcement and Procedure, Vol. 2, § 9035.05.

Private Enforcement and Procedure—Where Right Sought to Be Enforced Is Integral
Part of Scheme in Violation of Antitrust Laws—Patents«—Suit for Royalties or for
Infringement Damages—Licensing Agreements Void Under Final Judgment—Scope of
Provision of Fimal Judgment.—Petitioners, parties to a Government antitrust decree
declaring certain paten: licensing agreements null and void, sued to restrain the respond-
ent, another party ic the decree, from bringing in other courts four separate suits, each
based on alternative claims for royalties or for the reasonable value of the nse of certain
of its patents or for damszges because of infringement. Petitioners contended that the
final decree in the Government case, declaring license agreements illegal, null and void,
barred the patent suits. Since two counts in each of the four patent suits were based
squarely on license agreements set forth in the Government decree and déclared null
and void by it, further prosecution of these two counts was uliﬂined as violative of the
final decree. Limited actions involving the direct issue of patent infringement were not
enjoined, since in. this situation, the final decree entered in the Government case would
not be affected. )

See Dept. of Justice Enforcement and Procedure, Vol. 2,  8233.323; Private Enforce-
ment and Procedure, Vol. 2, §9041.155, 2041.350,

Private Enforcement and Procedure—Where Right Sought to Be T"morced Is Integral
Part of Schemes in Violation of Antitrust Laws—Licensing Agreements Void Under Final
Judgment—ifodification of Judgment—Infringement, Contract, and Quantum Meruit
Suits.—Pet iers, parties to a Government antitrust decree declaring certain patent
licensing agreements null and void, sued to restrain the respondeni, another party to the

Trade Regulation Reports 1 67,812
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decree, from bringing in other courts four separate suits, each based upon alleged patent
uses. Petitioners contended that the patent suits were barred by the provisions of the
final decree in the Government suit, but that if they were not so barred, that the Govern-
ment decree should be modified so as to prohibit them, The purpose and permissible
function of an antitrust decree modification order is to cover something within the broad
purposes of the decree but which, for some proper reason, was not mdaded in the existing -
decree. The determinative test is whether or not modification is reasonably necessary
to effectuate the basic purposes of the decrec. The purpose of the decree was to pre-
vent the unlawful use of patent rights to violate the antitrust laws. The final decree
did not cover suits for infringe: ment, in contract, or for quentim meruif. Consequently,
the final decree was modified to enjoin prosecutions bused on patent infringements and on
contracts. To allow recovery on the contracts and grant the relief sought would bring
about the very recovery prohibited by the decree declaring the agreements null and void.
As to the count based on guantumm meruit covering the use of the patents, this count would
be proper and pro:eum(\n thereof should not be enjoined unless the respondent would be
barred by unpurged se of its patents. However, it was determined that patent misuse
existzd, that it was shown as a matter of law and on the facts, and that it was unpurged.
Ceonsequently, the counts for guantum mzriuif were enjoined also.

See Dept. of Justice Enforcement and Procedure, Vol. 2; 8233.323; Private Enforce-
ment and Procedure, Vol, 2, § 9027.30, 9043.05.

For the petitioners: Edward Kauff, Special Assistant to the Attorney General, argued
orally; Vincent A, Gorman and Lawrence Gochberg, trial attorneys for the United Qt’chD,
aprcared; Ssanley N. Barnes, ‘A§Sistant Attorney General, Charles F. \Veston and Edwart!
Kuui, Special Assistants to the Attorney (General, Williamm I, Kilgore and Vincent A.
Gornan trial attorneys for the United States, wére on the Dbriefs (all for the United
qta.r 3. Samuel L. Rosenman argued orally; Seymour Krieger, Elmer E. Finck, and
nour D. Lewis appeared; Samuel I. Rosenman, Elmer F. T1m I, Seymour D, Lewis,
< feyv M. Silverberg, Howard Weinstein, and Seymour Krieger were on the briefs, with
Pi:zck & Huber, and Rosenmaq Goldmark, Colin & Kaye, of counsel (2ll for National
Gypsum Co.). Norman A. Millerfargued orall),, Herbert W Hirsli*C:2 Roger Nelson,*
Henry Clausen, and Franklin ML Schultz appearad: Herbert \W. Hirsh, Norman A. Milter;
1 Clausen, Hirsh & Miller weére on -the briefs -with Garson Purcell, and Purcell &
on, of counsel (for Certain-Teed Products Corp.). Benjamin P. DeWitt argued oraily
inr Newark Plazster Co.), and Joseph S. Rip’)rh ?tm-“'l orally (for Ebsary Gypsum Co.,
ne.); joint briefs were filed fbf : and for Ebsary- Gypsum Co., In@..
upcn which were De"\VitL : Lvs 1'0‘ \Tcwatl\) and ]oscph S.

T
i

- S. T{mpﬂv of co.msel ) . o
For the respondent: r'rarlslon SDW\* aud T’rﬁ‘;,’ Bromlet a:ro"im:('f'or:’l Robert
Keck, Hugh L\nch, Ir., and. John ‘E. MacLeish ‘appeared; Bruce ¥ rnmky, Cramhﬁn
Spray, Robert C Keck and Hugh Tynch, Jr., were o the briefs, as were Cravath, Swaine’
& "\Loo"c and \rdLI Prlcc & Dndu‘\\ood ~of couns 1 (for L‘mted qtatt.:

Gypsum Co.).

For the Celotex Corporatiom::Albert ¥, Halleit,

‘Before KrmmprouvcH Stovg, Circuit Judge, aud” ELGE\E \WORLEY ﬁnr! WiLLiam P. COLL,f
Tr. Judges of the U. S. Court of Customs and Patent Appeals, sitting as District Judges.’

For cther judgments entered in this proceeding in the U. S. District Court, District
of Columbla, see 1950-1951 Trade Cases 162,578, 62,853; 1946-1947 Trade Cases [ 57,473
For opinions of the U. S. Supreme Court, see 1950-1951 Trade Cases {62,632, 62, 779
15648-1949 Trade Cases f 62,226,

[History of Litigation] Gypsum Companv, ¢t al,, which were en-

Stoxg, Circuit Judge [In full text except gaged in the mining of gypsum rocks and
Ffor omissions indicated by asterisks]: The: in- the manufacture and sale of gypsum
United States brought an antitrust action = products. The complaint charged that a
(Civit No. 8017) against United States controlling unlawful combination was effectu--

il 67:8 13 Copyright 1954, Commerce Clearing House, Inc.
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ated by 1neans of substantally uniform
- patent license agreements between USG
aud the other manufacturing defendants as

licensees. At the close of evidence for the
United States, the statutory Court of three
Jhdges talmed a motion o dismiss the

cuIg
“complaint under Rule 41(b) of the Federal
Rules of Civil Procedure upon the ground
¢ on the facts and the law the Govern-
had shown no right to relief (U. S.

.U \ Guypsuin Co., et al. [1946-1947 Travs
ASE 57 -Uu} f\/ }‘ Supp. 397).
The Government zppealed and the Su-

preme Courr reversed..and-remanded . “for -

_{nrther ')rme 2ding

in coniérmity with this

. cpinion” L19-1q 1949 Trave Cases {62,226]
{333 C. S :f)-r. 402).- . This decision was on
‘\Iarc]ﬂ 8, 1948 wwith_zehearing denied .ot

-18 {333 U. 5. 869).
mand, the Goternme
r judgment; which was
ber 7, 1949 (one Judge
1-1951 Trape Cases [62,578]. ‘As
¢, -this .Court-entered a- decree

nt moved for
entered

on Nove
ug) {193
=i ]
intended to cover the matters involved.
Both sides appealed. The Government con-
tended that the decree was not adequate to
cure the ill effects of the illegal conduct of
the derendants. The defendants contended
t-1a+ the sumidery judgment had denied
hieir Tight to present direct evidence which
Would have established the lawf u‘lne:;s of
their activities.

Aay 29, 1930, the Supfeme Court  dis-
missed the appcal of the defendants [19'50—
1951 Trape Cases §62,632] (339 U. S. 959)
in a memorandum (339 U. S. 960) whexem
1t afiirmed Article IIT of the November 7,
- 1949, decree and stiating:

co g

‘Articie IIT of the decree of
he District Court of November 7, 1949,
readmg as {oil “The defendant com-
x)ames have acted in coucert in restraint
rade and commerce among the sev-
i siates in the eastern territory of the
ited States to 1ix, maintain and control
ihe prices of gypsum board and hav
monopolized trade and commerce in the
sum board mduStry in violation of sec-
fions 1 and 2 of the Sherman Antitrust
Act, is 'nﬁrmed The corporate defend-
ants and Samucl M. Gloyd, doing busi-
ness as Texas Cement Plaster Company,
are eunjoined, pending further order of
this Court, from (1) enforcing in any

Cited 1954 Trade Cases

diggent- -

69,627

CCGapsunt Co.

~mmanner whatsoever the provisions of
their current lieense agreements ﬁ\i:z:,
maintaining, or stabil wmg prices of gyp-
sum board or the terms and conditions
of sale thereof, and (Z)} from entering
into or performing any agreement or
understanding in restraint of trade and
commerce in gypsum board among the
several states i the eastern territory of
the United States by license agreements
to fix, maintein or stabilize prices of
zvpsum board or by license or other con-
,rt d action ing the terms and

(;\ ions of sale i‘,z;;reof_ O

arrd

1050, the Supreme

On November- 27,
Court decided:. {1950-1951. Trape CasEes

762,729] (340U, S,
of November 7,.1949 =vas 11adequate

76) that the decree
The -

Court pointed out xberem it found such -

inadeqiiacies and’ closed its opinion ag fol~
TJows: “With thede general suggestions, the
‘details and form ‘of the anjunctien cau be
more satisfactarily determined by the Dis-
trict: Court. _Its procedure for the settle-
ment of a decree is more flexible than
“ours”.. On thg same day, the Supreme
Court exten: g ctinn order of May
29, 1950 (332 U. S. ¢ “continued

in effect until the entry of final decree
in the District Court”? »
On May 15, 1031, this Court modified

its earlier decree in rdance with this
opinics: of the Supreme Court [1950-1951
Trape Cases {62,853].. There was no ap-
peal therefrom. .. This is the pn_cent Fimal |
Decree. —

In January. February or March, 1953,
USG filed scparate similar actions against
four of the other corporate defendants in
the antitrust action. These suits were:
against the National Gypsun1 Company, in
the Northern District of Iowa; against
Certain-Teed Products Corporation, in the
same District; against Newark Plaster
Company, in the District of New Jersey;
and against the Ebsary Gypsum Cempany,
in the Southern District of New York
Each of these snits was based on alternat’sa
claims for royalties or for the reasonabie
value of the use of certain of its patents or
for damages because of infringement. The
time period covered by each of these four
suits was, -roughly, from the first opmion
by the Supreme Court (March 8, 1948), to
the date of the Final Decree (May 15,

_ * This extension order appears in the meandate
issued to this Court on the remand from the
Opinion in 34017, 5.

Trade Regnlation Reports
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19513, and, as to Newark and Ebsary, up
to the filing of the COnlylnlﬂt against each
of them.

[Antitrust Decree Claimed as Bar
to Patent Suits]

The Petitioner in each of the four suits
here has filed, in the antitrust case, its
separate petition to enioin the USG suit
against it and for associated relief. Very
broadly stated, these petitions are based on
claimed protection of the Final Decree in
the antitrust case, on misuse of patents,
and on prevention of a multiplicity of ac-
tions. Stay orders have been entered in
the two Iowa District cases to await action
hers. Also, the United States has filed a
patition to enjoin USG from asserting any
claim or suit “in whele or in part on any

of the license azreements adjudged illegal,

null and void by the final decree of this’

Court entered on May 13, 1951, or on any
provision thereof” As to any clalms based

on such license agreements, the United
States alleges that such “are barred by,

and constitute an attempt to defeat, said
decree.” As to any “alternative claims” set
forth in such-four suits. the United. States
“takes no- position” as to whether or not
they are barred by the Final Decree.

Both by briefs and 0“"‘ arguments, the
issues have been excellently presented by
very able counsel for all of the parties.

_5. plan as a guide to our sequence in

nsidering the issues before us is under
r general headings as follows:

I——Jm isdiction
IL-——SCO pe of Article TV of the Decrev
TII—Xlodification of the Decree
TV-—Afisuse zud Purge
This epinion will follow that arrangement.
I—Jurisdiction
Jurisdiction of 2z Court to act upon
matters presented to it is purely a matter

of power to act. Having such power,
whether a Court should exercise it may or

may not become a matter of discretion
depending upon whether, under all the cir-
cumstances of the situation before the

Court, the Court has a duty or has a choice.

Petitioners ¢laim jurisdiction here on four

grounds: (a) to compel obedience to the
Decree, (b) to implement the Decree in
167,813
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order to effectuate its “basic” purposes,
(c) to exercise a “paramount” jurisdiction
under express reservations in Article X
thereof, and (d), under broad powers of a
court of equity, as the most appropriata
forum to prevent possible misconstruction
of the Decree, in a multiplicity of actions,
by Courts unfamiliar with this antitrust
case litigation.

Besides countering each of these grounds,
USG contends (a) that only the Goverm- '

~ment (being the sole original complainant)

can move to construe or enforce the De-
cree, and (b) that the Government can
participate in the four suits as a permitted

- intervener OT as an auiicis curii.

Such being the contentions as to this
issue, it seems logical to consider first the

- contentions of USG. The main reliance of

SG is Buckeve Coal and Reilwey Co. <.
Hocking Valley Co., 260 U. S. 42. Peti-
ticners distinguish this case on the grounds
that the Buckeve wa CtE
antitriist suit  (wi ctitioners are <le-
fendants in such action here); and ihat
Article X of this decree expressly reserves
jurisdiction to enable “any of the parties
to this decree * ¥ * to apply to this
Court, at any time for such orders™ etc.’
They cite Missouri-Kansas Pipe Line Co. w.
U S. [1940-1943 Trape Cases { 56,1031, 3 2

. S. 502; Local Locx Co. v. Hunt, 262 U.
234- and Tennma.f Raifrazd Assn. w. U. 5‘,.
266 U. S. 17 to support their contention
that parties to an antitrust case may
to protect their interest based on the an
trust Decree.

’

{General Enforcement Powers of Equity)

Speaking generally and without regard
to any :pemal con51dexat10ns apphcabh to
antitrigst correct to say that 2
court of equity ! DOWer to enfo‘u_
deerees an that such power includes im-
p1=mf4ntavcn of the basic purpeses thereof
in so far as such appears from the lan-
guage or from the clear intendment thereof.
These rules apply to civil antitrast suits
brought by the Government with the impor-
tant qualification. or limitation as to the
parties who may take advantage of them.
This differeuce arises from the purposes of
such suits. The purposes of such an action
are to. destroy an economic sitnation which
is resulting from a conspiracy or monnapoly
in restraint of interstate commerce fo the
harm of the pubii:.

\” P8,

Copérright 1954, Commerce Clearing House, Inc.
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To represent aund protect this public
interest is made the duty of the Attornev-
General (15 U. S. C. A. §4 and related
sections of the Act).?

USG relies upon the Buckeve Coal & Rail-
way Co. et al. w. Hocking [alley Railway
Company et al, 269 U. S. 42, which dis-

missed certain petitions in  intervention seek-:

ing relief in an antitrust swvit” brought ‘by
‘the Government and in which a decree for
dissolution had been ‘entered some  seven
vears before the intervening petitions-were
fled, as establiching the doctrine that only

the Attomey—Gencral can seels to enforce,

. construe or modify a-decree requiring dis-
éohvtiﬂnf under the Act.. There are expres-
“sious in the _Buckeye ‘case which tend to
" support cuch a view.” However, this state- -
ment s immediately. jollowed by another
which ~clearly “implies “that the situation
- might have been different had interveners
. beeu pariies to the antitrust suit.’

Parties to an original antitrust suit have
a status therein which often does not apply
to outsiders. This arises from the practical
effects of the decree upon the legal rights
of the parties. Such a decree is based upon
~a determination that the Act has bcen
\mla ed by an existing economic situwiion.
: ‘essarily, the relief is such alteratinn of
i ation as will do awar swith all
nnlavinl features and potentialities. Un-
- avoidably, such- legal surgical operations
involve and change the inter-relationship of
the defendants, whose only reason for being
‘made parties defendant was that they parti-
cipated in the violation of the Act. Such
o decrees are intensely practical. Often, in
" this readjusting ‘process, a decrce promdes
not only for duties but alse for rights infer
se the parties. Where such rights are given,
they carry to the recipient party the right
to urge comphance, within the limits of
the decree.

. This is the rule applied in Terminal Rail-
road Assoctation of St Louts ef al. v. United
States et al., 266 U. S. 17. This was an
action for contempt instituted by the “west

Cited 1954 Trade Cases
U.S.v. U.S. Gvpsum Co.
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side lines” against the “east side lines”
based upon the contention that the latter
had violated an antitrust case decree to the
damage of rights alleged accorided the “west
side lines” under that decree. In that opin-
ion (p. 27) the Court stated:

“In these proceedings, the United States
did not join in the compiaint or pariicipate
in the hearing in the District Court, but
has since appeared and is aligned with
the appellees. The Proceedings were in-
¢ 1y -the west side lines, not to
iicate the anthority of the court, but
§ voree rights claimed by them under
§ the original decree. The controversy is

- between themt and the-east side lines as

‘to*whether the former or the latter shall

hear transier cha.rges on \vn bound

through freight.” o e

-Also, the Court (p.-29) stated: -

The

side lines are

question mleﬂ"cr'thc east
bound te. pay transier
charges on west bound through freigh:
depends upon the proper congtruction
and application of the original decrez.”

[lm‘erz’cmiou i Colwnbia Gas

ase Cztcd]
There is :-mothe; case which is unpor-
tant. In an antiorusr snit by the United

States v. Columbia Gas ond Electrie Co. et al.,
a coneent decree was entered. The closing
paragraph of the decree provided ithat Pan-
handle Eastern Pipe Line Co. (not a pariy
in the action). “upon proper application,
mayv become a party hereto for the limited
purpose of enforcina the rights conferred
by Section IV hereof.” Thereafter, Pan-
hamlle sought to do this by applying for
Iea\'e to intervene,. which was denied by
the District Court. The appeal of Pan-
handle 1s Missouri-Kansas Pipe Line Co. w.
United Staies et cl. [1940-1943 Trape Cases
56,1037, 312 U, S. 503.

In discussing the case, the Supreme Court
stated (p. 504) that the “issues here revolve
around the scope of those provisions cf the
decree.” Among the arguments pressed
was a challenge to the jurisdiction over

2 This duty is different and broader than the
right given individuals to recover separate dam-
ages under 15 U. 8. C. A. §15. Comipare United
States v. The Borden Company et al., [1954
'I!;RADE CASES 1 67,754] 343 U S. —, May 17,
1954,

¥ At page 49 of that opinion the Court stated:

% * * The United States, which must alone
speak for the public interest, dccs not appear
with them (the interveners) aon this appeal.

Trzde Regulation Reparts

A-81

They have therefore no locus standi. Unifed
States v. Northern Securities Co., 128 Fed, 863"’
(should be 808).

4 At page 49 appears:

“Underneath all these reasons Ior diS‘(ﬁSQlI""
the appeal, is the fundamental objection that
these cpal companies presented mo case upon
their petition justifying their intervention, They
were not parties to the original suit.”

167,813
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the appeal or, “in the alternative, insisting In the concluding paragraph, the Court

on the propriety of the action of the dis-
trict court” (p. 503). It was argued that
“the Attorney-General is the guardian of
the public interest in enforcing the anti-
trust laws ¥ (and that) injection of
new jssues ought not to be allowed to
delay disposition of the main litigation
* #= %P (p 505). The Court stated (p. 506):

“All of these arguments misconceive
the basis of the right now asserted. Its
foundation is the consent decree. We are
not here dealing with 2 conventional form
of mterv;r\tron whereby an appeal is
made to tlﬂc_couAts good sense to allow
persons having a common interest with
the formal parties to enforce the common
interest with their individual emphasis.
Plainly enough, the circumstances under
which interested.outsiders should be allowed
to become participants in a litigation is,
barring very special circumstances, a
matter for the nisi prius court.  But where
the enforcement of a  public law also
demands distinct safeguarding of private
interests by giving them =z formal status

power to enforce rights
s - ot leff to the pubhc

rities nor put in the keeping of the
district court’s discretion.

oS

“That is the present Panhandle’s
right to economic dence was at
the heart of the costroversy. An impor-
tant aspect of that independence was the
extension of its operations to parmiit sales
in Detroit. The assurance of this exten-
tion was decemed so vital that it was
safeguarded by explicit provisions in the
decree.” :

Further, the Court stated (p. 508):

" *\We are not concerned wwith the suh-
substantiality of this claim. The sole
question before us is whether there was
standing to make the claim before the
district court. We hold there was such
standing. To enforce the rights conferred
by Section IV was the purpose of the
rnotion.”  “Nor can the enic cerment of
this protection bb deemed rernotely in con-
flict with the public duties of the Attorney-
(General, nor to bring in digressive issues,
nor to impeach the existing decree. It is
a vindication of the decree.”

antitrust

but

states (p. 509):

“In a memorandum filed by the Attor-
ney General we are advised that on Janu-
ary 18, 1941, the district court fled an
opinion approving the plan for modi iying
the original decree subject to some sug-
gestions by the Government. This, we
are to‘d is believed to satisfy the pubhc
interest,” and so the Government desires
to sustain the action of the court bhelow
without further litigation. We recoznize
the duty of expeditious enforcement of
the antitrust laws. But expedition cannat
be had at the sacrifice of rights which the
original decree itsclf established. We as-
sume that the disirict court will adjust
the right which belongs tc Panhandle
with full regard to that public interest
which underlay the original suit.”

[Jurisdiction Sustained]

\We think that these three cases announce

‘the following rules of law applicable to the

Attornev-General is the
representative of the ublic interest” in
cases brought Ly the ernmesnt
that where o dissolution decree by
specific staternent or by fair implication
therein accords rights to parties th
they have a standing, in the main sui
enforce such rights in a manner cons
vwith the underiving purposes of the decrec’
In this Final Decree, there was
an cvpressly reserved jurisdiction “for ¢
purpose of enabling any of the parties >
this decree, or any other person, fivm or
corporation that may hereafter hecome bound

situation here: the

‘thereby 111 whole or in part, to apply to this

Court at any time for such orders, modifica~
tions, vacations or directions as may be neces-
sary or appropriate (1) for the com‘rucfion or
carrying out of this decrec' and { ) for ‘1-,
enforcement of compliance therew

1S sufﬁcxeut

Such reservation to sust
jurisdiction.

A ..
For the rdasons that the Petitioners here

‘are partfies to the original antitrust suit

presenting claims to rights under the Final
Decree; and  that Article X of that Decree
e\presﬂ)r reserves jurisdiction, we hold that
jurisdiction to entertain these petitions

#3%e have confined our discussion to parties
to the original Antitrust suits. However, there
other cases where persons not parties but
ctly affected by the decree in such cases
been allowed, in connection with such suits,
to intervene or to defend to test their rights.
Examples are Hughes v. United Stafes [1952

167,813

. 106; United

n-q

TRADE CASES f #7,213], 342 U. S. 333;
Stutes v. Parumouat Pictures et cl. [1
TRADE CASES § 62,244], 834 U. S. 131, 176-1%8;
United States 1. Swi & COp. et al., 256 U. S

States v. Calijornic Coopera- 2
Canneries, 279 U. S. 553; Continentel Ins. Co.
et al. v. United Stuies et al., 259 U. 5. 156.

ggggight_ 1954, Commerce Clearing House; Inc.



exists.
guage in the Missouri-Kinsas Pipe Line Co.
case, supra at p. 508 that “We are not con-
cerned with the substantiality of this claim.
The sole question Dbefore us is whother

In so holding, we apply the lan-

_there ‘was standing to make the cla }
fore-the district court. We hold there was
such “standing.” -Such  “substantiality” de-
perids upon what we will call “The. Merits™
of these controversies—to be considered
later-in this opmlon R

Next, passing tothe four- grounds
‘b" Detmoneﬁ to sustain jio £
-4zhichiare chal mged by U.SG L

L mherem power of a a uoLrt of £qui
- to compel- obedience to its decrees is con-
ceded~by USG. It contends that its suits
-da not wviglate the Decree, hence this doc-
.trine. IS ina 1pplicable. here. Where' it-is seri-
Gasly contended, as here, that these suits do
“violate this court-has

ihe Dectee, obvisisly;
power—jurisdiction—to determme whether
such violation exists; and, if it does exist,
how it may be cured.

As to the éxistence of po.ver—}unsdw-
i it i€ not controlling that
urge .the Decree ao‘_a
; ts. That question is

this Couri bt rather one of whether this
Court, in its discretion, should exarcise
such jurisdiction instead of leaving such
1ssues to be determined in the USG suits.

As to the ground for ]ur1sdvctxon based
upon ‘“‘implementation” of the Decree to
effectmate its basic purposes, we think the
reasoning in Local Loan case (supra) at
p. 239 s merely one of the methods of
seebing relief in the original action. There
it was by an ancillary hill and here by peti-
tions. Here, as there, the jurisdiction “to

secure or preserve the fruits and advantages

of a judgment or decree rendered therein”
is a basis urged here for our jurisdiction.
Here, Petitioners urge that Article IV of
the Decree established a “status” which is
endangered by the USG suits. We think
this issne-ig within the jurisdiction of this
Court. As to the nature and limits of im-
* plementation, see Hughes w. U. S. [1952
Trave Cases 767,213], 342 U. S. 353,
336-357.
As to modification of the Decree as a

Tt matter, Article X expressly

ietional

Trade Regulation Reports
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~ment to’broaden it

Hughes v..1U. S..[1952 TrapE’ CAsvs Y
-342Y, 5..353,.356-357.

ot ome of the existence of jurisdiction in-

of the

reserves that power. Whether or to what
extent the Decree should be modified are
matters within the proper exercise of that
power. If this power should Le exercised,
we think we have power (as admonished
by the Supreme Court in this case, 340
U. S. at pp. 88-83) to make any modifica-
tions which will, *so far as practicable,
ill "effects of the-illegal cenduct,
ST At the same time, we cannot
emarue the I Decxee bevond the limits neces-

Tectuation. (U: S. o,
7. 57106, ‘114')" ‘Also,
~Harvest o, 274

.’6“3 702; “ner'é the"Court. state that
& dupplemental complaint by the Govern-
'onmral decreg-must
be deried because is entirely ‘incon-
sistent with' the gurpose aj‘ the- - consent
decree, hoth as appears from its téimis and
as it was apparently consfrued by the Dis-
trict Court itself” (italics added).” Alsc, sze
2131,

Le 1

As to jurisdiciion bdseu on po:mb.e mis-
canstruction of the Decree in a multiplicity
of Courts. Tt seemis {o us that this ground
is really that of a multiplicity of actions.
Thc matter nf possible misconstruction of
a reason taking
2 claimed muiti-
plicity of actions each 1.1\'ohmﬂ' the mean-
ing and application of the Decree. We
think there is a proper and clear multiplicity
of actions, to wit, the four present suits by
USG and the claims against Celotex and
Kaiser. Multiplicity of actions prevention
is a long established basis of equity jurisdic-
tion. We think such jurisdiction is present
here. QOur conception of this character of
jurisdiction is that its exercise is discre-
tionary instead of compulscry. The extent
of such ‘exercise should depend up.n our
solution of the izsues herein as to the
merits.

In this part of our opinion we are not
determining anything as to the merits but
only broadly that Petitioners have the right
to procced. -

for

Our next task is to determine the merits
several issues which Petitioners
claim entitle them to relici, In doing this,
we do not leave behind us all questions of
jurisdiction. The broad issues are: (a) the
Scope of Article IV of the Decree, (b) the
AModification of the Decree, and (¢) Misuse
~nf  Patents, the related matter of

67,813
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As to each of these issues there
2 matter of jurisdiction—not as to
ral jurizdiction to entertain Petitioners’
trere but as to the legal limits with-
1 we may act in considering and
ining the particular issue. An illus-
-n of this kind of jurisdiction is the
-al doctrine that a decrce cannot be

eyond the effectuation of the

IT—Scope of Article IV

Petitioners contend: (1) that Article 1V
2 Decree “in terms and by fair intend-
ment” bars these suits by USG; (2) that,
even if Article IV “in its present form”
15 not & bar, yet it should be sc implemente/l
as “necessary to achieve the basic purpose”
Decree; and {3) that if such remedy
i not within the Decree, “as it pres-
" the Decree should he so modified,
need for such re! has only
become necc in order to
its basic purpos

o1 ©

. {he last of these
ontentions will be hereinafter treated
under the next heading of this opinion—
that of “ITi—2Alodification.”

a
5
co

[Bosis for Deter mining Scope of Article IV
ofF nal Decree]

The scope of A1t1c]c IV shiould be deter-
in the light of the issues in the anti-
e, of the entire Final Decree, of the
zzdings in this Court in connection
the two decrees (November- 7, 1949
[av 15, 1931), and the here pertinent
nts in the opinions of the Supreme
in this litigation. To discuss each of
matters adequately is an unnecessarily

Court Decisions
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lar ge undertaking for the purposes of this
opinion. We chall attempt only a sufficient
outline of the essential highpoints..

The Isstes

The antitrust suit was to enjoin viola-
tions of Sections 1, 2 and 3 of the Act.
These wviolations were charged as being
carried out by means of patent license
agreements granted by USG to the other
defendants (manufacturers of gypsum board).
The opinion of Chief fudge Stephens very
finely and completely narrates the facts and
issues on the trial wlhich resulted in the
first appeal [1948-1640 Traoe Casgs T 62,226
(333 U. S. 364). We refer to his opinion
(United States v. United States Gypsum Co.,
[1946-1947 Trape Cases 57,4731, 67 F.
Supp. 397) for a more detailed statement
of the issues.

The- Final Decree

e pattern oi the Final Decree of ten
Articles is as follows, Article I is the juris-
dictional declaration; Article II 1s the d=-
nition of terms used in the Decree, theso
include “F 1ts” ¢ and “Patent Licenses™;’
Article III declares the defendants hzue
acted in concert to violate Sections 1 and 2
of the Act; Article IV is that “Each of the
license agreements 1 n Article T1 here-
of 15 adjudged unlaw under the antitrust
laws of the United S 1 illegal, nuli
and void”; Article \ cor the injunc-
tion provisious;® Article VI covers non-
discriminatory. compulsory license agree--
ments from USG f\‘tov'applic;mis therefor,
subject to approval of the District Court;
Articles VIT and IX are not material to

nts’’ is definred as including all patents
ications therefor (covering gypsum
processes and methods of manufacture
cof) issued to, applied for or acquired
a period of five (5) years from the date
cdecree.” as well as patents issued upon
said applications, continuations, etc. ol
-h patents or anpu-‘at\ora
‘Pat nt Licenses’ mean the patent license
ments in effect bm\"een USG and each of
er defenctants “‘at the time the complaint
was fled and described in said ¢complaint
:  (here follows listing of eighteen
meufc) and any supnlement or amend-

2 prowsm‘ms are ‘‘from emntering into or
agreement or understanding
}e defendant companies or other manu-
5 of gypsum products to fix, maintain
ilize, by patent license agreements or
cts or course of action, the prices, or

the terms cr conditions of sale, of gv i bsed
products sold or offered for sale to othe
sons, in or affecting interstate commer(.e—
from engaging in, pursuant to such an
ment c¢r understanding, any of the folic
acts or practicas: :
‘(1) agreeing upon any basis for the selection

- or classification of purchasers of gypsum prod-

ucts; .

*(2) refraining from selling gypsum products
to any purchaser or any class of purchasars;

‘“(3) agreeing upon any plan of selling or
quoting gvpsum products at prices caleulated or
determined pursuant to a delivered price plan
which results in identical prices or price qucta-
tions at.given points of sales or quotations by
defendants using such plan:

‘“{4) policing, investigating, checking or in-
quiring into the prices, quantites, terms or con-
ditions of any offer to seil or sale of zypsun
products.’”

&og%right 1954, Commerce Clearing House, Inc.
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us here; Article VIII provides for super-
vision by the Department of Justice to
secure compliance with the Decree; Article X
15 the reservation of jurisdiction for the
purposes of construction of, carrying out of,
or enforcement nf Decree.

A condensation of the method or plan of
the Decree to remedy the unlawful situation

may be stated as folicws: by annulling the -

existing named license agrecments;
junction

by .in-
zgainst acts which would tend to
t¢ Decree; by use of new com-
cuurt supes d license agreements;
by Depazt:ncn of TJustice <uper'\*i<ory in-
spections: and by retention of broad juris-
diction to protect and effectyate the pur-
noses of the Decree. |5

Proceedings tn This Court

~ After rehearing was denied (April 3,
1948, 333 U. S. 869), Court held a
conference of counsel b oresulted ulti-
mately in a motion by the Government

for sururnary judgment, it being claimed
that there was oenuine fact issue re-
ini ermined. Defendants filed
to fact matters they
. These two occurrences
~inning in June 1948
nding to June 14, 1949, numerous
memoran ida were filed by the

1wection with the mio-
summary judgment, the offer of
pr nggested Andings of fact, and form
and contents of decree to be entered. June
14, 1949 this Court held an extended hear-
ing upon all ¢f these matters. At the hear-

ing, a majority ni this Court made clear
their intenf: 5 sustain the motion for

summary judgmen:; and counsel for all par-
ties were given time to file suggestions and
memoranda as to form of decree and other
pertinent matters. Such suggestions and
‘memoranda were filed to August 12,
Without further &earing, this Court
d its decree of “ovember 7, 19490,

Tt is this decree # -vhich the Govern-

ment and the defendnts appealed (Defendants’
appeal 339 U. S. 939 and 960, Government ap-
peal 340 U. S. 76).

) the transcript of
hearings in this Counrt (June 14, 1849),
the written or primted suggestions and
: randa of the parties filed Defare, in

‘\' have gone throt

Cited 1954 Trade Cases
U.S. v. U.S8. Gypsiumn Co.
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connection with and. after that hearing.
Much of these matters and the hearing had
to do (inter alia) with the various sugges-
tions as to the {orm of decree 1o be entered,
including the scope and purposes of what
later became, in substance, Articles III,
1V and VI of that decree. Practically all
of the matters weve concerned with pre-
vention of violation in the future, that is,
after the effective dats of the decree to be
entered. However, USG wvas ‘much con-
cerned with avoiding any provision in the
decree declaring the licenses illegal, it
and void in their cntirety. [t was I t
connection thut it voiced irs apprehiension
as to the period involved here. Since our
concern here is “with what took place after
the first opmion of the Supreme Court and

before entry of the Final Decree (May 13,

051), our search was prlmardy aimed at
anvthing in this presenfation in connection
with the November 7, 12 decree which
might throw particular licht upon the period
of our concern. Some little discussion oc-
curred, at the hearing, over the terms and
conditions of compulsory licenses.

At this point, it is convenient for us to
narrow our consideration of the causes of
action alleged in the petitions filed by USG
in the various other District Courts. These
petmous contain five Counts each in the
actions against National
Tewd, aud six o
Ebsary and New
of all four petiticns are directly based on
the license agreements set forth in Article 11
of the decree of November 7, 1949, Article IV
of that decree muliified completely the li-
cense agreements listed in Article IT. This
nullification did not create a status. It
simply declared a status which liad existed
since the granting of the license patents.
This Article was made effective pendente lite
by the Supreme Court in connection with
disposition or the appeal of the defendants
in the antitrust case (May 29, 1930, 339
U. S. 960) by enjoining any continued
performance thereunder. Article IV passc?
into the Final Decree unchanged. The
cffect of Article IV was to nuliify com-
pletely these license agreements. Tu this
situation, we determine that these two
Counts in all of these suits should be
joined from f{further prosecution be

those

against

e Grst two Co

+ the suit =against Ebsary and in that
15t Newark the additional Count (Count 6)
is for alleged infringement of a patent not

‘e Regulation Reports

covered in any of the license agreements }isted
in Article II of the Decree. We will later
herein determiné as to these Counts 6.

67,813
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they clearly violate the express provisions
of Article IV. We are not impressed by
the contention of 1'SG that these two
Counts are necessary cor uscful to mieet
possible factual situations which might arise
in the trials of these suits. Those Counts
state definitely grounds for claimed relief
and must be so regarded. This determina-
tion zllows us hereinafter to limit and
concentrate attention upon the other Counts
of each petition.

We turn now to matters in connection
with the formation of the 1949 decree which
theow light upen the period now involve
In f'r*:q connection, 1t should be in mind
tihur the four Petitionesrs here had ceased

"mg; rovalties (under the license agree-

nts) shortly after the first opinion of
Le Supremes Court (333 U. S, 364, March
1948).

During the discussion at the hearing on
Tune 14, 1949, Mr. Miller, counsel for Ce*fnm-
Teed stated:

pa
"m
8

* - Mr. 3 who will fol-

low 1 pf'\:;aan to &ou Honors the
exact ¢ es vwe desire to make in both
decre: sented by the Government
and by USG) which would give us the

decree we wonld be satisfied svith and
which we hope that Your Honors will
adopt.”

Thereafter, AMr. Dallstream stated:

“At IV, which United States Gypsum
has l=ft out- altogether, and :
back over to page 7 and
up with VII .of the Government, we
i Jlike to sug th in- lieu of
r, the Article’ V.
Article IV of U

in exactly  the
languzage of the ¢ case be entered,
which would read as follows:

“ ‘That zach of the license agreements
in Article IT hereoi is adjudeed
un ldwlul under the anti-trust-laws of the
United States” and is illegai, null, and
void.?

“CHIEF JUDGE :u«*PhE): : You stuggest
that in place of Article VII of the
‘Government?

“Mr. Dallstreamn: Of the Government
and Article IV of United 5 Gypsum.

“CHIEF JUDGE STEPHENS: Yes.

“AMr. Dallstream: 1 agvee vith Mr.
Finck that we caunnot dodge the fact tHat
whatever inferpretation s i(

Supreme Court’s decision, the majority
this court have decided that the mere

" (Tradscript, pp. 8220-8

f -the Goveenment .

plurality of ]1censea accompanied by the
other features that existed in this case,
made those agreements illegal and *h.h
being illegal, they are unenforcenble and
are null and void.

“Now, we are faced with the dilemma:
‘What are we going to do about it: V '»
have got to have some new ones if we are
going’ to be fair to the industry, to tl’eqn
licensees, the public, and to all concerned;
and so, some provision must he m 1de,
and we think V and VI take care of
that, and if we declare them null and
void for these reasons, which have Leen
recited in the previous paragraph of this
decree, that we have taken care of the
situation.

"In order that United States Gypsum
will have mno -misunderstanding “of -ty
position, I want them to know that my
suggestion is In no sense based on any
hope or desire on my part to get out of
any license fees during any interim peri
and if we can agree Upon an appreprial
license agreement, : my clien ?':
COncer=ri, we arc v
rate, © hatever it is, -
‘back o the time when we ¢
royaliies. I just want to
to all that we are not attem
declaration of illegality of ¢
some way of avoiding the
which during this none of ©

1

In a Reply Memorandum filed by TUSG
( Tub 1949), are the following statements:

E defendant licensees can. have no
pur r-o:v in making the suggestion i
each . patent "i'zccnse be adjudged. 1
except to obtain.'some advantage
respect to the use.af the paten

-apparently believe it will i
from accounting for anything
before or after the Supreme Co
sion.” (P.6.) S

“They have
Gypsum's paten
than if their li r
this litigation. . the cancellation
their present licenses they should only be
placed in stafi quo to the extent ths' Ty
licensee c’e51re5 to continue the use 0
any of Gypsum’s patents under wlhch 1
is presently licensed.” (P. 8)

“In the first place, Newark seeks 2
provision that each of the license agree-
ments be adjudged unlawful under the
anti-trust la\\s and illegal, null and void.
which not only goes bevond the scope
of the determmatxon by thns court upon-
the motion for summary judgment -buf
has for its purpose an attempt to be

167,813 Copyright 1934, Commerce Clearing House, Inc.
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reheved from dccountmg, as stated before
n this memorandum.” (P. 9)
“National like I\'ev:ark, is one of those
- companies which seeks to have the catire
license contract declared illegal, appar-
ently believing it will relieve them from
accounting with respect to anythmg done
before or after the decision of the Su-
preme Court,” (P. 13)

It is clear from the foregoing quotations

andum in connection \,\lth ‘nc dls~
on as to the scope and possible effect
ne Article TV, which
ruck . down. the Hcenses i fofo.
sed-its apprehersion that the licensees
mmf‘ somie: purpose” of aVOlel”lf’”a.‘fl
unting for Wige of its patents during our
In so far as Certain-Tced and. Ce;o-
re co’memed any ground for this
rehension. was.-expressly. -disavowed by

Dallstrears ational, Newark and

Ty ade no'mention of the matter. No
party sought to have it, specifically and-
separately, included in the decree of No-

vember 7, 1949.2

[Licensing Agreements Dicclaved Totally 77 oid}

It is important to emphasize the matter,
,u consiection vuh which, these appreh
ions of USG w rressed.
contention between TSG (en one side) and
the Government and the other defendants
(on the other side) was whether the decre
should be confined, as to declaration of
illegality, to the price fixing provision in
the license agreements. Strenuously, USG
contended for such limitation. This appears
not only in its arguments and briefs in

©

pective Articles 111, IV, V and VI. As a
companion and resultant position, USG
urged that, while the existing agreements
should be cancelled, as of the date of the
alm'ec, only the minimum price provision
should be declared illegal. The result of
and purpose of these contentions would he
to leave the agreements valid—therefore
enforceable—until entry of the decree, ex-
cept for the minimum price provision. It
was in this sctting and in relation to these
contentions, that USG expressed its appre-
hensions above set out. The contest was
whether the agreements were illegal only
as to minimum price provisions or i fofo.

he decree of November 7, 1949 declared

Regulation Reports

Cited 1954 Trade Cases
S.w. U. S, Gypsum Co.

t the situatio‘l as to our ;»criod was

‘USG thus ©

parently; this Cou

The main-

ion with the June 14, 1949 hearing
in its original suggestions as to Dros-.

A-87
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the agreements ‘illegal, null aznd +nid” in
entirety.

The 1'621<Oﬁ711g as to Article IV
would apply to the Final Decree unless the
situation is affected by the later Supreme
Court decisions her or by what cccurred
in this Court on the last remand (in cen-
nection with the entry of the Finzl Decree
here). We have exaniined the meager orig-
inal file (in the Clerk’s Office) as to what
took place in th:: Court after the re
on the 340 17 :
except -councer
filed ‘by the Governr
Neithercontains. any

Laine

period- covered by

C

forms and sha;
15, 1951 in end
tions or the S
In 0-10 S /6 -
Supreme Court Opinion

Concisely summarized, the three opinions
of the Supreme Court made the following
determinations which need consideration ‘u
connection with the point I1 or this op
In 333 U. S. 364, the Cc

the fendants

olize the gvpsum indy
instrumentalities created
effectuate these purposes.were license agree--
ments covering patents owned or controlled
by USG; and (3) thzt such agreements
covered control (a} i prices of patented
gypsum board (expanded in 340 U. S. 76
to cover gypsum products), (b) coxntrol or
affection of prices of unpatented gypsum
products, and (c¢) control! over terms and
counditions of sale and distribution thereof.
In the course of this opinion, the Cour?
anncunced that the motiv e——good iazith 1m
reliznee on the belief that such agreements
were lawful under United States v Genercl
Electric Co., 272 U. S, 476—did not Lzt such
patent exploitation as here found. The case
was remanded for further proceedings.
Wherno this Court granted a summary
judgment on this remand and entered its
decree, both the Government and the de-
fendants appealed. The Govermment ob-
jected to the decree as being too mnarrow.
The defendants contended their profier of
proof revealed jssues of fact which this
Court should have determined instzad of

167,818
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grapting the summary judgment. The Su-
preme Court affirmed Article III of that
decree
the Act had been violated; entered an in-
juncticn against “enforcmo' in any manner
whatsoever” the license agreemenis (339
U. 5. 960); and dismissed the appna‘ of the
defendants (p. 939).

On the appeal by the Government, that

Conrt altered and broadened some of the
arovisions of our decree and remanded the
case “for further procesdings in conformity
with this opinion” (340 U 76, 95). In
that opinicn there was no direct reference
to a situation-such as is now presented to
us arising from these USG suits; Article
IV ywas not changed.

In that opinion the Court - stated (pp..

E S S S

88-90) -

Evaluating all of tbe foregomc matters
aand those now before us, we have some
doubt as to whether Article IV is frm
ground and it seems wiser to resolve those

doubts aga: st the contenticn that this
Article, bv f L Ccovors our &va-
ation, bed in so resolv-

ing doubt by the censideration that we
can rsach the same ultimate result owver
ground that we deem firm.
Newark and Ebsary _

_In Footnote 9 hereinbefore, we have
referred to an additional Count (VI)
the USG petitions against those companies.
This seems an appropriate place to deter-
mine that matter and, also, of another
festure in those two petitions. The first
matter is whether the patent o rered in
those Counts is included in iis

defined -in Article 1T of the JL ree.. The
second i3 whether those two companles are
‘liable for infringement of that, as well as
other patents set forth in Connts Ttz V
inclusive

As to the first of these tvwo matfers. Ap-
plication for this patent was.filed by Roos
on August 15, 1926 and later assigned to

USG, to which the patent was issued on
June 16, 1936. This patent related to the

use of dextrinized starch in gvpsem board
core comoositio—x and method of manufac-
turing same., USG contends that this patent
was 1ot mcludeu in zny of the license

agreements with either of these companies.
This

, the companies deny. This patent (No.
i1} was obviously an improvement

ﬂs, ;813

69,825 Court Decisions
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2 to the effect that sections 1 and 2 of

covery

t of patents-

As such, we think it was included

Humbder Famt x,':}-
ssum Co. B-i1-54
as paragraph

of these comp
Supreme CO«.-;';,
13, po. )
of this Final’ D cree deﬁ
meaning “United States Le::
applications (1l *

gypsum board,
manufacture or
the date of ¢
trolled by™ I_'
Article IT §3
U. S at p. ¢
“improvemen=:’

to cach
ipt in the
: 1947, Ne.
Also, Article 11
“Patentn” s
s Patent and
relating 1o
methods of
13, 1951,
or cnu-

[Usz

“As 1o the
after entry of
and Certain-Te
licenses ther
have never a
petitions agains
ary, . it seek
license ro
Ald i
the period z
Each of the
“to the da

:a:'zer

:.u
’b

1 ed. for cnd "ecu-rvi
Newark and Ebsary
i therefor. . In the 1JSG
t Newark and against Eh
overy {(Counts I-11).for
n patents covered bv the.

up to \[’.y 13,1
immediate concer
tween this. ent
filing of these U
Neither Newark
swer in these
formed in th.is D

ecree ‘md i

ents during th‘
fenses would ob
of -infringement
We think =:rial
New York an
should not

;el ;

each
to this issus
Nor do suc?
Decree here
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tation™

the Decree (as it presently is) with the right
and duty as to modification of the present
Decree. Although the same practical effect
might result from either “implementation”
or modification, yet the legal considerations
which control and limit the use of each
~differ from those applicable to the other.

We think this divergence lies in the dif-

[erent purposes to be served based upon
_construction of different phases of a decree.
As to implementation, the sgearch is for
the specific provisions or for the revealed
broad purposes and intendments of a decree.
If such search clearly shows such provi-
sions or such intendment, implementation
" “may—possibly must—be emploved. If such
does not appear, then resort may be had to
expressed or implied powers to modify, The
bases and the limits of the power and as
{0 the duty to modif: ower exists) de-
pend upon some cox rations which differ
{from those governing-mplementation. We
think the difference between the two remedies
is e}nmpled in Hughes v. U. S. [1952 TrADE
67,2131, 342 U. S 333 at 356-8." The

and the permissible function of an

purgose

order for modification of an antitrust decree
is to cover something within tl: broad pur-
poses

of the decree but which, for some
O reason, was not included in the
existing decree. Almost always, such modi-

are concerned with remedies. Usu-

“fications
ihey concern -situations which were

entered or which have arizen or developed

after the decree.

[Power to A odify]

Here, we have no doubt of our power 1o
‘make any proper modifications. Such power
being expressly reserved in Article X of
tiie Decree, we do not have to rely on any
general cquitable doctrine concerning the
powers of a court of equity to protect and

Cited 1954 Trade Cases
U.S.v. U.S.Gypsumn Co.

of what is claimed to be required by

69,637

enforce its decrees, although these reser-
vations in Article X express the purposes of
the general equity doctrine, namely, to con-
strue, carry out and enforce the Decree.

However, any and all powers (exprasse
or implied) to medify an equity decree hav
other Iimits than “the length of the Chance
lor’s foot.” In this respect, we face t
two contentions of USG: (1) that the situ-
ation arising from ihe USG suits was 2
matter” “not then (when the Dec ce owa
entered) hefore the (this) Court or
to be decided by " and, }*e"a
vithin the Final Decree; and (2) thet, if
it is within the power of this Cour te
modlf"’ the Decree so as to enjoin its suits,
“th¢re is- noTsound, . equitable reason why”
it should-be thus ealar ged. These two USG
contentioms present the successive quemom
of power to modify and of discretion in the
1use of anv existing power.

{renerally speaking, there is no doubt that
z court of equity has power to modify its
decrees so'ag to make them fully effective.
USG argues 2nd cites cases dealing with
the limitations on such courts in construing
their decree.” We may accept them as an-
nouncing the broad docirine that a decree
may not be enlarged, beyond its intended
proper 'scope, by the medium of -modifcation.

cd
e

[

1

In examining this matter of power we
must not_lose sight of the character of a
decree in an antitrust case. While the gen-
eral legzal rules governing modification of
decrees are not exempt from application in
such cases, vet the character of such litiga-
tion permits—-sometimes requires—a degree
of elasticity. This feature comes into exist-
ence because of the situation that such a
decree is designed vitally to change an un-
Jawful, but existing, economic arrangement
into such rearrangement as will remove
the unlawful features. In framing such a
decree, the Court is alwavs necessarily act-
ing with the Luov’ledge that the remedies

1 Sych rules apply to modifications. USG
presents them under the hieadings and citations
following:

“¢1) Injunctive provisions in a decree must
be precise and specific,” citing Schine Chain
Theatres v. Uniled States [1948-1849 TRADE
CASES §62,245], 334 U. 8. 110, 126: Hartjord-
Empire Co. v, United States, 323 U. S. 346, 410;
Swift & Co. v, United States [1944-19345 TRADE

L3ES § 57,3197, 156 U. S. 375, 396, 401; Federal
Rules of Civil Procedure, Rule 65(d).

““(2) A Decree is limited in its application to
the issues actually presented and intended to
be adjudicated at the time of entry,”’ citing
OKlghoma v. Texas, 272 U. 8, 21, 43; United

Trade Regulation Reports

Shoe Hachinery Co. v. United States, 233 U, 8.
451, 460; Vicksburg v. Henson, 231 U. S. 258,
268-273.

‘“(3) Plain and unambiguous terms of a de-
cree may not be extended or contracted by con-
struction,’’ citing Hughes v. United States {1932
TRADE CASES 67,2137, 342 'U. S. 333. 3%7;
United States wv. Inlernational Harvesier Co.,
274 U, S. 693, 702-3; Terminal Raﬂro'zd Asswu, of
St. Louis v. Umted States, 266 U. S. 17. 27, 29;
Butler v. Denton, 150 F. 2d 689; Unicn Pacific
R .Co. v. Mason City & F't. Dodge R. Co., 183
F. 844, 852 (rev. on other grounds 222 U. 8.
237); St. L. K, C. & C. B. Co. v. Wabash R. Co.,
152 F. 849, €52 (modified 217 U. S. 247).

167,613
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it then deems sufficient may, from experi-
ence thereafter, prove to be incomplete or
defective-—either because of lack of fore-
sight at the time the decree is formed or
because of subsequent happenings or condi-
tions. In short, such a decree can rarely
crysteliize the entire matter. There must be
a measure of only gelling which is suscepti-
ble of modification. Such we think is the
teaching of Hughes v. United States [1952
Trape Cases 67,2131, 342 U. S. 353, 357 and
of United States v Swmift & Co. et al., 286
U. S. 106, 114, as well as other cases.

Therefore, the question here, as to power,
is whether the modifications urged by Peti-
tioners would be an improper enlargement
or (as contended by Dc-t?t?oners) are proper
to accomplish the purposes of the Decree.
The determinative test is whether or not
such modification is reasonably necessary
to effectuate the basic purpo)ee of - the
Deacree.

The situation here is that Article TV of
this Final Decree did not expressly or
impliedly cover the character of suits now
‘it by USG for infringement or f{or
s assumpsit o for quantum smeruit.
It neither allowed nor forbade such.. It
siraply made no :eference to them at all
Some months afier the Decree became ﬁnal
these suits were begun and latcr brought
our attention foraction. g

We have, - ‘hereinbef ore, dctermmed that
they inveolved violations of the Decree as
to the first tive Couws oi each. We now
hold tion to consic
wit Id be modified to
affect plosecution of e Counts fer im-
fringement, for indebitafis assumpsit and for
quantum meruit. )

We think these “basic purposes” are to
Le sought by consideration of the purposes
of this antitrust suit, of the opinions of the
Supreme Court, the proceedings in this
- Court as to Lorm’lfiorl of a decree on the
two remands, and upon the terms of the
Final Decree

1

.

This was an antitrust a;th“l chargmfr vio-
lations, by the defendants therein, of Sec-
tions-1, 2 and 3 of that Act. The Supreme
Court, in its three opinions (333 U. S., 339
U. S, and 340 U. S.), determined v1olat10n>
of Sections 1 and 2 of the Act through con-

ns Wumbe

O
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spiracy to restrain interstate commerce znd
to monopolize trade therein in the gypsum
industry; that these results had been ac-
complished through concerted action uwnder
eighteen similar patent license agreements
granted by USG to the other defendants:
and that such license agreements were ille-
gal, null and void. To cure this sitization,
that Court alfhirmed Article III of the No-
vember 7, 1949 decree of this Caurt and
enjoined defendants, pending further order
of the Court, “from (1} enforcing in any
manner whatsoever the provisions of their
current license aggeements fxing, rmain-
taining, or atabﬂx,,;‘ﬁ prices of gypsum
board or the terms and couditions of sale
thereof, and (2) from entering into or per-
forrning any agreement or understandi
restraint of trade and conrmerce. in gypsum
board among the several states in the east-
ern territory of the United States by li-
cense agreements to fix, maintain, or stabi-
lize prices of gvpsuz board or by license
or other concerted action arranging the

”‘1

terms and conditions of sale thereo”
(333 11 S, 960). On Nowvember 27, 193,
this mjunciion order was “continned in

effect until the -entry of a final decree in
the District Court.” =

In discussing. thze duty of the trial court
in formulating its decree in an antitrust case
where conspiracy in restraint of trada and
monopoly have been determined, the Court
(in 340 U. S. 76 at pp. 88-90) stated: = = *

When the case come back hers oxn this
last remand, this Court directed (order of
Tanuary 26, 1951) filing of suggestions, as
to form oi decree, by plaintiff (Govm’n-
ment) and by the defemdants.

The violations of the Act are declared
in Article III, whick is the heart of t
Final Decree. The other Articles of the
Decree concern the remedies and methods
which the Supremc Court and this Court
then thougl t sufficient to cure the unia i
mnsn racy and monopoly. Article X per-

formed the function of expressly reservi
jurisdiction to take further action if experi~
ence thereafter should make such neces-
sary or advisable fully to effectuate these
purposes of destroying the monopoly and.
the “conspiracy and denying the fruits
thereof,

1 Under

the preceding point (iI—Scope of
Article 1V) of this opinion, we have examined
such features of these items applicable to that
discussion. We will try to avoid repetition here
exXCept as Clarlty may require,
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2 This extension order is contained in the
original mandate of the Suprsme Court t g
Court on the remand under its opinion
U. S.- :

Copyright 1954, Commerce Clearing House, Inc.
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[Backgrownd for Modification |

The practical situation present in this
matier of AModification cousists mainly of
tiie following:

(1) For some years extending into the
trial of this antitrust case, the gypsum in-
lustry had been el"fectnely organized so
tiat prices and methods of distribution were

i

o

controlled through the medium of patent
and

license agreenents covering patents
applications therefor owned or
USG. These agreements were
G and each of the various othe
ts. The egreements included T
and machinery covered by the patents:

]

{2) Cn the first triai on the merits, June
15, 1946 {67 F. Supp. 397), this Court de-
termined that, under its construction of
Iinited States v, General Eleciric Co., (272
17. S. 476), the separate license agreements
were legal (pp. 421-441); and that these
agreements were made bonag fides with no
ulterior purpose to violaterthe Act (pp.
438-4845.

{3) On appeal (333 U. S. 364), the Su-
preme Couri reversed and remanded
{March & 1948) iecciding that the industry-
wide license agrecments, entered with mu-
tual knowledge of the licensor and of all
of the different licensces, under which prices
and distribution methe would ‘be con-
trolled, esstablished an wi 1 conspiracy
and munop]"‘ and that “* * regardless
of motive, the Shermzn Act barred patent
exploitation of ihie kind that was here at-
teinpted” (p. 393). ' ‘

(4) The Supreme Courr asserted
course, this appeal must be cons
a record that -assumes the validity of all
the patents involved” (333 U. S. at 388).
Mo change iwas made in that “record” i
any subsequent proceedings in this Court.

“«Of

immediately {ollowing this
Suprere COth cach of these
1ts stopped paying accrued
tic

or future royalt
use of the patents covered by the license
agreements. No payments of any kind
were made until new compulsory licenses
were granted, under the Final Decree, to
National and Certain-Teed—Ebsary and
Newark did not take out new licenses.

(6) The manuiacturing plants of the

licensees had Dbeen and were organized for
use of these patent-covered methods,

Trade Regulation Reports

Cited 1954 Trade Cases

‘apprehension that

iered on”

¢s or paying otherwise for:
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(7) In the proceedings in this Court in
regard to the formation of the November
7, 1949 decree, issucs were presented as
to whether the then license agreements
should be nullified entirely or in a limited
or qualified degree. It was in this con-
nection, that USG argued for a limited or
qualxﬁcd prohibition; and made known its
an ecntire nullification
might affect its espectation of receiving
compensaticn for the use of its patents by
the licensees during our period. .This Court
framed Acsticle IV nullifying the license
agreements entitrely, as being illegal. '

(%) On the defendents’ apreal {rom that
decree, the QprL = Court affirmed Article
111 .md entered its mj'mf“uo“ order (339
U. S 260). In this injunction the Court
expressly forbade defendants from “en-
forcing in any manner whatsoever” the
exizting license agreements and this status
was thercafter continued up to the Final
Decree.

(9) On the Government’s appeal, the Su-
preme Court aznnounced (340 U, S. at 87)
that “good intenticns™ im the situation of
this case wag no defense; and that here
(p. 89) this Court had the duty of com-
pelling action to “cure the ill effects of the
illegal conduct ~-such action not being
“limited to prohibition of the proven micans
(italics added) by which the evil was ac-
corrnlished, br: : e broadly throvot
DTACIICES COMiie i alics added) cois
actually fou'lo o e ,1,_,:31 * = The
conspirators should, so far as practicable,
be denied future benefits from their forbid-
den conduct.” The Court stated (340 U. S.
at 89) that “in resolving doubts as to the
desirability of including provisicns designed
to restore iuturs freedom of trade, courts
should give weight to the fact of conviction
as well as the circumstances under which
the illegal acts occur.”

Considering ihiz situation, we think the
Final Decree should he modified to include
a denial of recovery upon the infringement
Counts of the USG petitions. Qur reasons
for this determaination are as follows.

The basic thing which made this con-
spiracy and monopoly possible was the
existence of the patent (owned, controiled
or applied for) situation. It was the un-
lawful use by defendants of the monopoly
rights, normally inhering in patent grants,
which violated the superior rights protected

167,813
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by the antitrust Act. One result of this
unlzwful use was {o create an economic
situation where the conspirators—other
than USG—had conditioned their business
operations upon the continued use of these
patent rights which had been given them
by the license agreements. When the Su-
preme Court (333 U. S. 364) determined
these license agreements to be violative of
the Act, these licensees were placed in
an uncertain and perilous position. They
were operating based on the licenses which
were declared violations of the Act. They
elected to disregard the license agreements
and to coutinue use of the patented devices
and methods.

We think a close parallel—if not indeed
a here controlling guide—is ito be found
in the two Hariford-Fmpire cases [1944-
1945 Trape Cases {57,319}, (323 U. S. 386
and 324 U. S. 570). In 323 U. S, one of
the two broad issues was whether “the
provisions of the decree are right” (p. 393).
The District Court had appointed a receiver
of HMartford pendente lite, whose duties in-
1u ded. receipt of roya ties from patent li-

trg ficenzes from Hartford.
A provision of the decree was that thiese
royal‘.les shaould be the licenseces
when the ¢ i disposing
of this pro
that the recetver ath should be wound up;
and “The rovalties paid to the receiver by
Hartford’s lessees may, unless the District
Court finds that -Hartford has, since the
entry of the receivership decree, violated
the antitrust laws, or acted contrary to
the terms of the final dicres as modlhed
by this opinicn, be paid over I
In any event Hartford should receive out
of  these rovalties compensation on a
qitantinn, merwit basis, for services rendered
10 lessees.”

The - second appeal- [1944-1945  TRADE
s 57,3120 (324 U. S. q/‘J) was upon
tion of the Government “for clarifica-
< reconsideration” of the opinion on
the prior appeal. The Court (p..571) quoted

O

-1

o

11} directed

(1 Am. Jur. p.

!v:nf

72} 211%

from its prior opinion what we

above quoted. The Court (p. 3

posed of the matter as follows:
ok ok

The here pz Lttcularly applicable part of
this quotation is “Fu view of the modifica-
tions required by the opinion of this court,
such licensees must pay reasonable rental
and service charges on a gquantum neruit
basis (leaving out of consideration eny cinount
otherwise payable jor the privilege of prac-
ticing the patented inventions tuvelved) in re-
spect of the machines used in the interim”
(italics added).

We think it 2 fair deduction from the
sentence just quoted, that the Court had
in mind the differences in the bases of re-
covery in gquantum meruit and for infringe-
ment; arid also the differences in measurement
of damages or recovery for infringement ™
and on guanhim meruit. The prayer on
these iniringement Courts is for “not less
reasonable royalty.”

than a

Both because of tha practical and legal
situation here, and, the teaching
Hariford-FEitire ca we think the H
Dec;ee should be modlﬁed to cover proln‘
bition from prosecuting the USG suits in
so far as they are based on patent infringe-
ment during the period covered Ly tho
suiits.

[.dction on Coutrads .Eﬂ]O'n d]

Count TIT of USG petitions is a common
law action of indebitutus assumpsit based on
a pleaded express contract. That. contract:
and the relief sought so stated. ana
designed to bring about the identical re-
covery that I the

would be realized ha:l
actions been for recovery upon the royalties

provided in the illegal agreewments, This
is but a lefthanded, indirect method for
recovering such royaliies.™ “Fo'n"s of

are a means of admi
cnd in the:
E 9). The

action
rather than an

: Decree should
be ‘modified to enjoin prosecution of thiese
Courts (Count III).

13 This infringement Count V in the USG is
brought under 35 U. S. C. A. §67 which au-
thorizes up to treble damages recoverv. These
Counts allege wiliful, deliberate and persistent
infringement.

1+ This situation reminds of the expression In
Irfernational Salt Co. v. U, 8., 332 U, S, 392,
10y where the Court stated:

‘v o= The District Court iz not obliged to
assume, contrary to cemmon experience, that a
violator of tae antitrust laws will relinquish the

167,813

fruits of his violation mdre completely than the
court requires him to do. And advantsges
already in hand may be held by methods more
subtle and informed, and more difficult to
prove, tnan those which, in the first place, win
a market. When the purpose to restrain trade
appears from a clear violation of law, it iz not
necessary that all of the untraveled roads to
that end bhe left open and that only the worn
one be clesed.”’

Copyright 1954, Commerce Cleaun” House, Inc.
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{Quantiun Meruit Recovery for Patent Use)
o

unt IV of USG petitions is for quan-
meruit covering the use of the patents.
i'nder the Hartford-Empire opinion (324
S. 370, 572), we think this Count is

proper and prosecution thereof should not

pe enjoined unless USG is barred by un-
surged misuse of its patents.

IV—Misuse and Purge

11 all that we have heretofore stated in
opinion, we have laid aside rormdera—
i1 of the related- xscues of mmisuse of
atents D'r USG and of ‘purge of misuse.
e issucs are now to be examined. We
§rst state the pertinent legal rules
and then the factual situation to which the
rules are to be applied.

Tie L
It 1s an age-old doctrine of Equity Juris-
nce that equity will deny use of its
powers o a wrongdoer. This is the doc-
trine of This rule is
applicable where the owner of patent s

“unclean . hands”,

ghts

seeks to extend. those rights beyond the
Iimits of his patent monopoly. This is the
doctrine of “misuse” of patents. This daes

sot nullify the patent Lut prevents. eun-
iorcement of it. Because of the nature of
patent grants and because of the nature of
this eguity doctrine, such cwner ay, as to
future protectionr of lis rights and zfter
the baleful effects of the misuse have becn
fully dissipated, relieve himself .of this
impediment by ceasing the. unlawful .use.
This is the doctrine of “purge’.  These
rules apply to whatever the form of the
suif by the patent owner may be (Edtward

Cited 1954 Trade Cases
S, Gypsum Co.
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The Fuacts

The issues as to facts are: (1) whether

there was misuce; (2) whether, 'if there
was misuse, it is shown as matter of law;
and (3) whether, if misuse existed, it is
shown, as matter- of law, to have been
purged before this period or is yet an
undetermined icsue of fact.
" We think there was misuse by USG,
as matter of law on the facts here, which
has not been purged. The reasons for these
conclusions foliow. The Supreme Court.
(333 1. S, 364) determined that USG had
misused its patents to create various un-
Taw restraints effecting monopolization
ol the entre gypsum industry. This mis-
‘use extended to price regulation, to sup-
pression of zchtcd or similar unpatented
producfc d to regulation of methods and
agemsies of distribution. Thé effective in-
strumentalities used by USG were patent
license agreements containing various re-
strictive provisions.

One such 1\0\1:10'1 (covering prices)
liad not been us some years (since
1941) bnt the righs use had not been

abandoued but expressly retained.

In connection with formation of the first
decree (;\oxcmber 7, 1249), DSG opposed
stremicusly a suggested pruv ision declaring
the license agreements “illegal, null and
void”. It continded the provision should
go no further than to declar
™mum price pro ‘?"r ? of the
“illegal” and ihat ]1cen:f
cancelled " and  ferm < :
the braazder prov ml)u hﬂq ”he purpoﬁe to
relieve the licensees “from accounting with
respect to anything done before or after
the decision of the qupreme Court” (italics

Ratzinger Co. w. Chicago Metallic Mfg. Co. added). . )
{1946-1947 Trape Cases § 37,524}, 229 U. S. On the appeal of the defendants (339
394, 399-400).¢ : U. S. 960), that Court enjoined defendants
33 Some of the cases applying or illustrating  Continent Imvest. Co. [1944-1945 TRADE CASES
the Iimits of the matters in this paragraph are  {57,201], 320 U. 8. 661, 665-672; Sola Flectric

United States v. N
TRADE

ional Lead Co. [1946-1947
CASEE §57.575], 332 U. 8. 319, 335;
Bruce’s Juices v, Awmerican Can Co. [1843-1947
TRADE CASES 57,5531, 330 U. 8, 743, 753;
Edward Katzinger Co. v. Chicago Metallic dify.
Co. [1946-1247 TRADE CASES 757,524}, 329
U. 8. 384, 399-402; Transparent-Wrap Machine
Co. v, Stokes & Smith Co. [1846-1847 TRADE
CASES ¢ 57,532], 329 U. S. 637, 645; Hartford-
Bmpire Co. v. United Stotes 11944-1945 TRADE
CASES { 57.819], 324 U. 8. 570, 571-5 Same v.
Same [1944-1545 TRADE CASES 9 57,3191, 323
U. S. 386, 414-419: ilercoid Corporation v. ilid-

rade Regulation Reports

Co. v. Jefferson Electric Co. [18:70-1943 TRADE
CASES % 56,245], 217 U. 5. 173, 175; Morton Salt
Co. . (. S. Supriger Co. [1%0-1843 TRADE
CASES .§ 56,1761, 314 U. S. 488, 491-494; B, B.
Chemical Co. v Hlilis et ol. [1940-1943 TRADE
CASES | 56,17’?], 314 U, S. 495; Leiich Mfy. Co.
v, Barber Co., 302 U. S. 458, 461-463: Altoona
Publix Theatres v, American Tri-Ergon Cor-
poration, 294 U. S. 477, 493; Carbice Corp. of
America v. American Patents Developmeni Cor-
poration, 283 U. S. 27, 31-35; Continental Wall
Paper Co. v. Louis Voight & Sons Co., 212 U. S.
227, 256 et seq.
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“from enforcing in any manner whatsoever
the provisions of their current license agree-
ments ¥ * ¥ This order was made May
29, 1950 and continued i force until the
Final Decree (May 15, 1951).-

In each of the present USG suits, Counts
I and II are expressly based on the old
license agreements and scek to recover the
royalties provided therein in the amounts
orovided for and measured by those agree-
ments. Cot.nfs TII and IV are, respectively,
acmons of indebifatus assumpsit and quantim
posed on the same underlying factual
situation created by the license agreements.
The amounts sought in each of those two
Counts is precisely the same as stated in
Counts ¥ and IT—in Count ITI, the amount
is measured as in the agreements. Count
V (aiso Count VI in Newark and Ebsary
suits) 13 for infringement based on deliber-

ate infringement and praying recovery for

an amount (“not less than a reascnable
royalty””) which exactly eguals the amount
ured by the ul agreements.

We think this course of conduct, as clearly
shown by the proceedings of record in
the antitrust-case and in these suits by
USG, must be construed as meaning that
TUSG has continued to misuse its patents
by seeking recovery, directly and indirectly,
on the illegal license agreements up to this
time, We think we should exercise onur
discretion and entertain these petitions on
the ground af preventing a multiplicity
of actions which affect the complete effec-
tiveniess of the. Final Decree; and that
USG should be enjoined from further prose-
cution of these actions.

{Alleged P;trg ng Act 5]

USG urges that
hefore 1t knows
which constitufes evidence of purge
at a time prio: to May 13, 19517 USGC
then discusses five of suc"x facts, with the
reservation that they are “only illustrative

cre of

1 The “potential power” (Ethyl Gasoline
Corp. w. United Siantes, 309 U, S. 436, 458)
remained.

7 Counsel stated that the first decision of the
reme €Court U. S.) ‘‘came as quite a
to the cid industry. We were not ex-
p=acting that, And everybody stopped in their
tracls as far as these license agreements were
concernad.

“The licensees stopped paying rovalties, They
stopped making reports. As National in its
petition sets out, they stopped doing anything

167,813
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znd that, in all- other respacts,

- that ‘it expecic

and not the only or exclusive facts showing ~
purge.” In spite of this cautionary reserva-
tion, we must conclude that USG is pre-
senting here those matters which it regards
as miost potcut in showing purge.

The first of these five is that USG did
not fix prices, under its lcenses, after
July 8, 1941. This is true. However, its
effect is dissipated by two considerations:
first, the notices that minimwn prices hal-
letins would be smspended included the
statement that such suspension would con-
tinue ‘“until we decide again to exercise
our right to do sa”;* and, second, this
price fixing provision is mscparably joined
with other provisions found violative of
the Act (Edward Katzinger Co. v. Chicago
Metallic Mig. Co. [1946-1947 Trane Cases

57,5241, 329 U. S. 394; MacGregor . 1V zst-
inghouse Elec. & Mfg. Co. [1046-1047 Trape

Cases { 57,5251, 320 U.. 3. 402). .

The second claimed purging act is b"éséd
on the claimed acguiescence of USG to the
repudiation of :he iliegal agreements b;'
Petitioners foilowing the first appeal (333
U. S.)." The record herein does not support
the claim that USG “acqguiesced” in these
cessations of pavinents by Fetitioners. The

.position of USG at that time 1S more ac-.

curately described, by one of its counsel, at
the argument before us Thereafter noth-
ing appears.bearing on “acquiescencs" until
the hearings (June 14, 1949) and the memo-
randa in conmection therewith in respect
to the summary judgment and resultant
form ,of lec"ee tc be entered thereon. In
that connectic m, USG not only did not
claim that the licenses had been rascinded
but it wrged str '\n"lv that only the mini
um pxlce fixing provisions -

the I.Cc
agreement should be “cancelled” only 25
of the date or cree to be entered.
that time and ‘thereafter, it made c‘xear
4 to have and waived no
“compensation” for the use

i

rights to have

under the license, because the Supremie Court
had held them unlawful.

“USG likewise did nothing to try to en-
force the license agreements. We just sort of
were in a status gquo during that period Lhere
as far as taking any acticn. No action w:
taken by us to enforce them. And that is
in answer to your question, I wanted tc pos
pone it to explain -that situation. And f’m-
was that no effort was made to audit the books.
no royalties were paid during this thres-yzar
period that is involved in this litigation cut In
Jowa, and New Jersey, and New York.”

Copgright 1954, Commerce Clearing House, Inc.
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tc patents; however, there was no sug-
to what fr‘-nrl fmoxcement of

pznd \T t until these USL: suits were ﬁ]ed
Was LD?I made clear. Such suiis included
7 recovery under the unlawful

for this claimed “acquiescence”.
ird 'claimed purging act is the
2 the spring of 1949

of new forms of

as cLs of purge, as to
for two _reazsons. First, they

1. to Dbecome.
décree because it ¥

)t Wt *1me that

nis were to he “cancelled and te"m—
of the fzmm of dec
I by USG on March 4, 719
Secgnd, they differed in “several re
~from- the fonin. appros by ihe Supr
{340 U. S. 76). Tnat Couri {p.

fownd the definition of gypsum board too.

aleo the time limit
licenses (pp. 93—4)

LthE, and
applying for new

for

The fourth f‘]ali"ﬁ"d act of purge iz that
USG hf.q dec = fio
decree Nove 7, ‘9‘(‘ “uniess the
VC]anI‘L'[ appealed, in which event it
. felt it would be required io appeal, in self
" defense” Why either. this unacted upon
-decision not to appeal or why an appeal
by the Government should in any way
affect this matter of purge is not clear to
us. The two appeals (USG and the Gov-
“ernmment) involved entirely different legal
issues and situations. USG appealed from
the entry of any decree “on the ground
of their right to introduce material evi-
dence” (340 U1 5. at p. 82); the Government
“splely “in an effort to have the
ons of the District Court decree en-
(340 U. S. at p. 82).

The ffth purging act (or situation) is
thet the Supreme Court (339 U. S. 960)
enjoined TJSG, on May 29, 1950, from “en-
forcing in any manner whatscever” the price
provisiens of the license agreements.® USG
relies upon Standard Oil Co. v. Clark [1946-
1847 Trave Cases 767,6151, 2 Cir, 163 F.
2d 917, 927, cer. den. 333 U. 5. 873 and the
two Hartford-Empire cases {194»4—1945 TrADE

Cited 1954 Trade Cases
U.5. v U.S. Gvpsum Co.

Throughout; there is no basis.

effectjve, -

the unlawinl 1ccnse )
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Caszs 757, 310} (323 U. S. ..J86, 411 and 324
U. S: 570, 572). In none of these citations
was there found v attempt to extend
unduly a patent moncpoly beyond the
eniry of the final decree in the antitrust
litigations there involved. In each of these
the doctrine of ¢nt misuse and

cases,
purge was fecogni was found not
effective in the situatiun then before those
Courts. The USG suits now pending show

striving fo

conclusively that even vet it is
enforce the rovaity pr

paten t hccn'=e a greern

ich” m‘:,we yet con-
to allow procecutxon of
these cuits \w»"'\d weaken i effectiveness
of the Final F’ecre& ‘-\s 1o qy!aﬂiwz wieruit
Counts of ‘the USG petitions, we think it
will be sufficfent if we enjoin~farther prose-
cution on the b'*sie of prL\'mtinfr rccovery

were 1“‘01\ ed
own, as matter
been purged.

use of LHe ratmfuv w’n
in this antitrust suit is s
{ law, to exist and not have

Conclusion

Our ultimate conclusions upon the issues
here are as follow: (1) that we have juris-
diction to entertain determine the jesies
presented by Petitioners; (2) that the Final
Decree should be modified as indicated in
point “IIT—Mopdification.” of this opinion;
(3) that further prosecution of all Counts
of the USG suits should be enjoined.
nted thirty days from
the filing of this opinion, to serve upon
opposmcr counsel and to file with this
Court, suggested form o; decree and form

Petititners are gra

of Conclucmu, znd  Fin s,
[Dissenting Opinion]
Corz, Judge: In reaching = different con-

the majority
t this

ciusion from that presented in
opinion, I find it adwvisable to present
statement of my reasons therefor, which
statement becomes brief because of the ex-
cellent rchearsal by my colleagues of the
background and present status of this litiga-
tion.

As so aptly stated by the United States.
in its brief, “of course, when a court's
jurisdiction is drawn in question this is the

3 YWhile pot materizl in rmnnectmn with tlus
contenticn of purge, iv is
ticn went beyond price fixing and extended to

Trade egulation Reports
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threshold question in the case” This liti-
gation was initiated, as the title indicates,
by the United States as the sole plaintiff
and was against the defendants now appear-
ing as defendant petitioners herein except
USG which appears as defendant respond-
ent thereto; also, initially, it had as its
basis the protection of the public interest
in enforcing provisions of the antitrust laws.
The final judgment, entered therein after
many years of intensive litigation, found
against all defendants in language clear,
conecise, and completely capable of inter-
pretation to meet any appiicable situation

growing out of the relationship which was

the subject matter thereof. Infer alie, it
adjudged unlawful under the antitrust laws
of the United States, and illegal, null and

void ecach of the license agreements listed

in the decree.

1t is my view that the United States can

the sole spokesman for the public
ierest. Buckeye Coal & Raitlway Company
ot al v Hackmg Valley Railway Cowmpany
et al, 269 U. S. 42, . While there have been
situations, such as in the case of Missouri-
Kansas Pipe Line Co. v. United States et al.
[1940-1943 Trape Cases 1 56,1031, 312 U. S.
302, which might be construed, to some
extent, as tending to contradict the rule
lzid down in the Buckeve case, supra I do
not <o regard it.

rticie X of the decree in this suit is
que broad in providing that the parties
may apply to this Court “at any time for
such orlers, modifications, vacations or

directions as imay be necessary or appro-
priate (1) for the construction or carrying
out of this decree, and (2) for the enforce-
.ﬂnt of compha.;u therewith,” but . this
nes not, in my opinion, contain the right
for the defendants to stand:in the shoes
of. or even with, the United States as a
scotector of the public interest in litigation
of this character and, in so doing, settle
their own private differences. Likewise,
such litigation, initiated by the United.States,

will not permit the main action to be
encumbered with extraneous issues of a

private nature. Unifed Statey v Colhwmbia
Gas & Electric Corporation et al., 27 F. Supp.
116.

The oppostte viewpoint looks for support
to Missouri-Kansas Pipe Line Co. v. Upited
States, supra, which ivas
ceeding wheretn 2 consent decree was en-

67,813

Ceurt Decisions

U.S.w.U.S. Gypsum Co

an antitrust pro-.

tered under whick: consent decree a stockholder
of the defendant corperation had the right
to become a party which right he sought
to exercise. The Attorney General approved
the plan presented by the petitioner for
modification of the original decree. It is
significant that the court in dealing with
this phase of the litigztion said:

* ok k Thig zre told, “is belicyve=d
to satisfy the puhiic interest,” and so the
Government desires to sustain the action
of the court below without further 1 rga-
tion. We recognize flc: duty of expadi-
tious enforcement of the antitrust laws.
But expedition cannot be had at the
sacrifice of rights which the original de-
cree itself established. We assume that
the district court will adjust the right
which belongs to Panhandle with fuli
regard to that public mtere';t which
underlay the original snit.

Following a rehearsal of the chrono‘om»
cal course this lengthy controversy pur-
suead, the United States, m its brﬁf made
this statement;

It is, of course, probable that the courts
in which suits have been brought will
give effect to this Court’s judgment and
dismiss, becan:ze of the judgment. all
claims hased on the voided hcense agree-
ments. L ) ) .

* % % The position of the United States,
as set forth in its petition, is" that said
final judgment bars enforcement of any

claim based in whole or in part upon
any license agreement thus adjudged

null and wvoid, and that suit to recover
upon any such claim constitutes an at-
tempt to defeat the Court’s final judg-
. The petition prays, by wav of
fef, thnL this Court enjoin U S5G frqm
a1

u

any claim, ‘and from main
ing, inst: uting, or t ireatening to mstrt
any action, based in whole or'in part «
any license agreement which the Cowt
had adjudeged illegal, null and wvoid.
The United States stated in its petition
that it takes no position to  whether
USG’s alternative claims for recovery on
a quantum neruit basis or for infringe-
ment, as made in the four foregoing actions,
are barred by fhis Court’s fmnal decree of

-
te

May 15, 1931, or as to whether this
Court should enter an order enjoining
USG from prosecuting such ziternative

claims. (Ttalics supplied.)

Just swhy this court, under the circum-
stances, should feel called upon, in view
of the Government's position, to restrain
prosecation of the peunding suits n the

’ .

Copyright 1854, Commerce Clearing House, Inc.

A-96


http:neces,:>.ry

Number 2—197 Cited 1954 Trade Cases ' 69,645
Kosenblumo. FTC

ilce tpon itself  construing and interpre ting the meaning
1 of the controversy hetween  of the judgment passed in these proceed-

ihe adjudica

the (iefeidzn:;c wihen that controversy im-  ings, as applied to :h; pleadi vgs and factuzl

volves issues, such as the right fo recover record subsequently to be developed in

under quanfusn sneviat or infringemrent, as  those courts, and rule thereon accordingly.
teoe , S .

alleged, when the Government as the sole I do not find the situation before us

* protecter of the public inierest in litigation
" ¢f this charzcter does not join the peti-

tion eﬂ 1“ sux_h eque
e at least suggests that

as one requiring this court to speil out
in supplementation of its original decree
=t for this court to do every conceivable type of litigation which

ht develop between the defendants and

. oo 1 1 1o
scope of L‘cT decre: handed pres own out af the relation-
. uroceeings., T do mot appre- ooy coo Neithier do T find the
clate o . . i ) .
clate ]' this court vesirained the Hrosecu existing be one calling for

- tion of the cent that _

resort to Art;cIe: of the-judgment of this
court in order-toiconstrue, carry out, or

orce said- jEdrmEnt. *'1 iercnt | power.
rests-with this rrnurtzlways in proceedings:

~of this c‘zaracté senforce _it ~judgments
v\hm such “apy advis aom I ‘do not,.
1he however, find meed for the aﬁphcatlon of

-~ such power in the:e pchcPdm"C

T hus,
wo contume as
I'or T Also, the In the light of th *nrﬂfrolng eXPressic
zct courts. wherein the suits - of my views, I ﬁnd it unnecessary to d1<—
'rzueo in the ca<e._

several dist
are —»nOoW pending are. gunite capable of - cuss other pou
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U.S. v. LYMAN GUN SIGHT CORPORATION, ET AL.
Civil No.: 890-56
Year Judgment Entered: 1957
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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERIGA,
Plaintiff,

V. Civil Action

LYMAN GUN SIGHT CORPORATION; No. 890-56
W. R. WEAVER; M., JACKSON STITH; ‘

JOHN UNERTL; NATIONAL RIFLE
ASSCCIATION OF AMERICA; POPULAR
SCIENCE PUBLISHING COMPANY, INC.;
and HENRY HOLT AND COMPANY, INC.,

Defendants.

FINAL JUDGMENT

Plaintiff, United States of America, having filed its complaint
hérein on February 29, 1956; the defendants having appeared and filed
their ahswers to the complaint denying the wmaterial allegations thereof;
and the plaintiff and the defehdants, by their attorneys, having
severally consented to the ent?y of this Filnal Judgment without trial
;r adjudication of any issue of fact or law herein, and without this
Final Judgment constituting evidenée or an adﬁission by any party
‘hereto in respect of any such issue;

NOW, THEREFORE, before the taking of any testimony and ﬁithout
trial or adjudication ¢f any issue of fact or law herein, and upon
the consent of the parties hereto, it is hereby

ORDERED, ADJUDGED AND DECREED ds follows:

I

This Court has Jjurisdiction of the subjéct matter herein and of
all the parties hereto. The complaint states a claim upon which relief
against the defendants may be granted under Section 1 of the Act of

Congress of July 2, 1890, entitled<xéggéct to protect trade and commerce



against unlawful restraints and monopé}}és?” comnonly known as the
Sherman Act, as amended.
ir

As used in this Final Judgment:

(o) "Manufacturing defendants" means defendants Lyman Gun Sight
Corporation, W. R. Weaver and John Unertl;

(B) "publishing defendants” means defendants National Rifle
~ Association of America, Popular Science Publishing Company, Inc.,
and Henry Holt and Company, Inc.;

| {(¢c) “Scopes" means all telescopic sights, utilizing optical
glasses, to be secured or mounted on rifles for the purpose of aiming
more accuraﬁely than would be possible with metallic sights. BScopes
usualiy contain a reticule in the form of cross hairs, a dot or a post;

(D) “Manufacturer's suggested prices" means any prices‘determined
by a~manufacturihg defendant and suggested to any Jjobber or dealer as
prices to be charged by a person or perséns other than such defendant
on sales of scopes manufactured by such defendant;

(E}) "Consumer advertisements" means any advertisements by a manu-
facturing defendant in any outdoofs magazine or in any sales literature
sent.directly to consumers which suggest pricesvto ve charged by a
person or persons other than defendant on sales of scopes manufactured
by such defendant;

| (F) "Person" means an individual, partnership, firm, corporation,
or any other legal entity [for the purpose of this definition & manu-
facturing defendant, its subsidiaries, offilcers, directors, agents and
employees shall be deemed to be one person};

(@) "Fair trade agreement” means any resale price maintenance
cbntract, or supplement thereto, pursuant to which the resale price of
scopes 1s fixed, established or maintained under state_fair trade laws
in accordance with either Section 1 of the Sherman Act or Section 5(a)
of the FPederal Trade Commissiopn Act, as amended;
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(2) "Jobber means any person who purchases scopes from manu-
sacturers thereof and resells them to other distributors or retailers;

(I) '"Dealer" means any person who buys scépes from manufacturers’
or Jjobbers and retails them to the'ultimatevconsumeré

(J) "off-list dealer" means any person vwho, in making sales to
gltimate consumers, fails fo adhere to<manufac£ﬁrer's suggested prices
or prices in manufacturer's consumer advertisements; '

(K) '"Outdoors magazine" means any periodical having interstate
circulation and devoted, principally, to outdéors activities such as
marksmanship, hunting and fishing.

ITT

The provisions of this Final Judgment applicable to any defendant
shall apply to such defendanﬁ, its subsidiariés, successors and assigns
and to each of its or their officers, directors, agents and employees,
and to all persons in active concert or participation with any defendant
who shall have received actual notice of thié Final Judgment by personal
service or otherwise,

iv

The manufacturing defendants are jointly and severally enjoined
and restrained from entering into, adhering to, maintaining or further-
ing any contract, agreement, understanding or concerted plan of action
with or among themselves, with any publisher of any outdoors magazine,
with any jobber or dealer in scopes or with any other person:

(A) to maintain or stabilize resale prices on scopes;

(B) to coerce or compel dealers to observe, or adhere to
manufacturer's suggested prices or prices in consumer
advertisements;

(C) to coerce or compel jobbers to observe, or adliers.to
manufactufer's suggested prices or prices in consumer
advertisements;

(D) to refuse to sell scopes to off-list dealers;
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(E) to coerce or induce jobbers to refuse to sell scopes
to off-list dealers; | N

(F) to coerce or induce publishers of outdoors magazines
to reject advertisements offering scopes for sale by
off~list dealers or by any cther person;

(G) to establish cooperative means and methods to accomplish
the exclusion from outdoors magazines of advertisements
offering scopes for sale by off-1list dealers or by any
other person;

(H) to cause, initiaté or enforce boycotts against advertise-
mentg for the sale of scopes by off-list dealers or by
any other person.

v

The manufacturing defendants are jointly and severally enjoined

and restrained from:

(A) coercing or compelling dealers to observe, or adhere to,
manufacturer!s suggested prices or prices in consumer
advertisements;

(B) coercing or compelling jobbers to observe, or adhere to,
manufacturer's suggested prices or prices in consumer
advertisemants for scopes;

(C) coercing or compelling jobbers to refuse to sell scopes
to off-1list dealers;

(D) coercing cor compsiling publishers of cutdoors magazines
to reject sivertisements offering scopes for sale by
off-list Saslers;

(E) establishi=g cocperetive means and methods to accomplish
the exclusion from cutdoors magazines of advertisemenﬁs

off ering Szopes

it
)

T saile by off-list dealers;

g

ing

)

(F) causing, Izitiat ~ enforcing boycotts against advertise-

¢

ments form —l.e s27= ¢

(2]

scopes by off-list desiers.
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VI
The manufacturing defendants are jolntly end severally ordered
rected to cancel forthwith all fair trade agreements to which

fv,ﬂdi

l h defendants are now a party, and any such defendant who 1s a party

e

§gwr8to shall give notice to plaintiff, within ninety days from the

yhte of entry of this Final Judgment, that such fair trade agreements

y

twve peen cancelled,
” VII
The manufacturing defendants are jointly and severally enjoined
4ad restrained, for a perioq of seven years from the date of entry of
&ﬁﬁﬁ Final Judgment, from entering into, adhering to, or enforcing
:ﬁw-fair trade agreement. After this sev¢n year period of time,
1$ﬁhing contained in this Final JUdgment shall prevent any manu-
zacturing defendant from entering into, adhering to, or enforcing
sny fair trade agreement, valid and enforceable in the state where
1o be enforced, or'from taking any lawful action permitted or required
Yy any such fair trade law.
VIIT
The manufacturing defendants are jointly and severally enjoined
ind restrained for a period of two years commencing ninety days from the
tate of entry of this Final Judgment from:
(A) publishing any manufactirer's suggested prices, or
(B) engaging in any consumer advertisements unless any
reference therein to prices is limited to suggesting
that scopes manufactured by such defendant may be
purchased from persons other than defendant for
approximately a stated number of dollars and advising

that local dealers should be consulted to determine

the actual prices for such scopes.
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X
In the event that any manufacturing defendant during the period
of seven years from the date of entry of this Final Judgment shall
elect (éubject to Section VIII herein) to engage in consumer advertise-
pents, such defendant during the time of the publication of such
consumer advertiSements'is ordered.and directed either to sell scopes
or caﬁse Jjobbers to sell scopes to any off-list dealer ﬁith satisfactory
credit standing, who makes application in writing to such defendant,'b
vithout discrimination as to availability, price, terms and conditions
of sale, or credit requirements; provided, however, that nothing
contained in this Section IX shall be>interpreted to prevent such
deféndant or a Jjobber of such defendant from giving to any person,
purchasing scopes for resale, functional or guantity discounts other-
wise lawful.
X
Each of the manufacturing defendants is ordered and dlrected
within ninety days after the date of entry of this Final degment
to mail a true and complete copy of this Final Judgment to each jobber
and dealer on such defendant's current distribution list for sales
or advertlsing materials relating to scopes, or with whom such
defendant has in effect on the date‘of entry of this Final Judgment
a fair trade agreement relating to scopes.
&1
Defendant M. Jackson Stith shall become subject to all provisions
in Sections i - X, and XV and {VI of this Final Judgmént 1f and when
he either enguges in the manufacture of scopes, or sells scopes
manufactured e#clusively for him which he sells under his own name.
XI1
The publishing defendants are Jointly and severaliy enjoined
and restrained from entering into, adheping to or claiming any rights

under any coutract, agreement, understanding or common course of
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conduct with any manufagtu;er; jébber or dealer of scopes 6r any
Publisher of Qutdooré @aéézéégé.vhereby any publishing defendant
refuses to accept, publish}‘céfrj or run advertisements for scopes
offered by“aﬁy dealef, jobbef; off-list dealer or other person at
prices less than the manufacturer's list prices the_réfor', if the
advertisements otherwise meet the reasonable standards uniformly
gpplied by the defendants.
XI1IX

Each publishing defendant is enjoined and restrained, for a period
of ten years commencing ninety days from the date of entry of tﬁis |
Final Judgment, from refusing to publish or threatening to refuse to
publish advertisements for scopes from any dealer, jobber, off-list
dealer or other person advertiéing'such gcopes for sale, where the
advertiser and.the advertisements meet the reasonable standards
uniformly applied by the defendant without regard to the fact that the
advertiser dffers scopes for sale at pricés less than the manufacturer's
| list prices therefor.

AIV ‘

Each of the publishing defendants is ordered and directed within
ninety days afterlthe date of entry of this Final Judgment to mail a
true and compléte copy of this Final Judgment to each off-list dealer
vho has been refused, since March 1, 1949, advertising of scopes by
such defendant.

XV

For the pufpose of securing compliance with this Final Judgment,
and for no other purpose, and subject to any legally recognized
privilege, duly authorized representatives of the Department of Justice
shall, vpon the written request of the Attorney General or the Assistant
Attorney General in charge of the Antitrust Division, upon reasonable
notice fo the defendants made to their principal offices, be permitted:

(a) reasonable access, during the office hours of said defendants, to
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511 vooks, ledgers, accounts, corréépdﬁéence, memoranda and other
;ecofds and documents in the pOSééé§£5ﬁ of or under the control of
szid defendants relating to any df,iﬁe métters contained in this Pinal
Judgment; and (b) subject to the reasonable convenience of said
defendants and without restrgint'or iﬁtérference from them, to inter-
k‘dew £he officers and employees of defehdants, who may have counsel
present, regarding any such matters. For the purpose of securing
compliance with this Final Judgment, any deféndant, upon the written
request of the Attqrney General or the Assistant Attorney General in
charge of the Antitrust Division, and upon reasoneble notice made to
jts principal office, shall submit such written reports with respect
to any of the mattefé contained in this Final Jﬁdgment as from time
to time may be necessary for the enforcement of thils Final Judgment.
fo information obtained by the means provided in this Section XV
shall be divulged by a representative of the Department of Justice
to any persoﬁ other than a duly authorized representative of such
Department except in tﬁe course of legal proceedings to which the
United States ié‘a party for the purpose of securing compliance with
this Final Judgment, or as otherwise regquired by law.
XVI

Jurisdiction is retained by this Court for the purpose of
enabling any of the parties to this Final Judgment to apply.to
this Court at any time for such further orders and directions as
may be necessary br appropriate for the construction or carrylng

out of this Final Judgment, Tor the modification or termination of
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any of the provisions thereof, for the enforcement of compliance

therewith, and for the punishment of violations thereof.

pated: Washington, D. C.

November 8, 1957

We hereby consent to the making and entry

of the foregoing Final Judgument.

For the Plaintiff:

/s/ Victor R. Hansen

Lssistant Attorney General

/s/ W. D. Kilgore, Jr.,

/s/ Baddia J. Rashid

For the Defendantss

Lyman Gun 8ight Corporation
By /s/ Rodney J. McMahon
General Counsel for Lyman
Gun Sight Corporation
M. Jackson Stith
By /s/ Alan Y. Cole

National Rifle Association of
America

By /s/ J. J. Wilson

Henry Holt and Company, Inc.

By Saterlee, Warfileld & Stephens

By /s/ William E. Stockhausen

/s/ Webb C. Hayes, III
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/s/ F. Dickinson Letts

“United States District Judge

/s/ Max Freeman

/s/ James L. Minicus

/s/ Willism H. Crabtree

/s/ Forrest A. Ford

W. R. Weaver

By Cahill, Gordon, Reindel & Ohl

By /s/ Jerrold G. Van Cise

John Unertl
By /s/ Gerald L. Phelps

Popular Science Publishing

Conpany, Inc.

By Parker, Duryee, BenJjamin,

Zuning & Malone, Attys.
By /s/ Vincent J. Malone

By /8/ Arthur B. Carton, Atty.



U.S. v. MARYLAND AND VIRGINIA MILK PRODUCERS ASSOCIATION, INC.
Civil No.: 4482-56
Year Judgment Entered: 1960
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IN THE UNITED STATES DISTRICT COURT

FCR THE DISTRICT OF COLIBMIA

UNTTED STATES OF AMERTICA,
Tlaintiff,

Clvil Action Ko. 1&‘1&82-;56

) fary & mo Y
R Xt
5 j ) P [

.V'l

MARYTAND AND VIRGINIA MITK

et o P g B 1B Vi b S Sl S 6 o € B N

PRODUCERS ASSOCIATION, INC., 4t A
DeTendant.

FINAL LJUDGMENT

Plaintilf, Unlted States of .:*g‘merica‘, having filed its amended
compdaint on February T, 1957, and this Courd having entered a
Final Judpment on January 22, 1959, with. respect to plaﬁn*&ifffs
causes of action sbeted in paragrephs 24 to 29 of such amended
somplaint, and the jp.la;intii‘f and defendant bhaving severally
consented to the entry of t}iaiia Final Judgment with respect to the
charges of wiolstbions of Section Z of the Sherman Act conbtained in
paregraphs 21, 22 and 23 of the sald amended complaint, and withoud
any admission by plaintif? or defendsnt with respeet to any lssue
therein,

NCHW, THEREYORE, vpon geld consent of the parties hereto, l‘&: is
hereby

CHORERD, ALJUDCED AND DECREED as follows:

I

This Court has Jurlsdiction of the subject matter of parsgraphs
21, 22 and 23 of the emended compleint and of the parties herebo
pursnant to Section I of the Act of Congress of July 2, 1890
enbitled “An act to protect trede and commerce against unlewful

4

restrailots and monopolies,” commonly known ss the Shermen Act; as
evended, and paragraphs 21, 22 and 23 of the smended compleint state

claims wpon vhich relief may be granted.
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It

As used In this Final Judgment:

(A} "™™MHIX" meens the rev milk of cows prior to pesteurizabion;

(B} “Fudd milk" mesns pasteurized milk as sold by dealers for
consvmpbion in fluid farm;

(¢} "Dealer" wmeans any person engaged in the business of
purmh@giug milk and processing, dbobbling snd disbtribubting it in the
Torm of fiwid milk;

A '

(.11?} "fashington metropoliten area" means the srea comprising
anﬁgcméry and. Prince Georges Counties, Maryland, the Disbrict of
Colwbia, Ariington snd Falrfax Counties and the cities of Alexandria
and Falls Church, Virginia;

(B} “Person’ means any individual, partaership, corporatiocn,
assoclation, flmm or other legal enbity; ]

(F} "Pro raba classificaetion” means the spporticnment for
clasgifled pricling purposes of all milk reéeived by 8 dealer In a
calendar month in which the dealer hasg recelved and roubinely come
mingled mllk supplled by both the defendant and another person on
persons so that milk supplied by defendant is considered to have
beett uged during suéh month {n each clagslfication in vhick the dealer
may have used milk In the some ratio as the dealer's recelpts of milk
from defendant bore to the dealer's recelpbs from all sources;

(G} "Calendar month" means one calender month's time or such
obher lengbh of time s may be customarily utilized as an sccounting
or biiling period.

11X

The provisions of this Fipal Judgment appliceble to the defendens,
shsll apply alzo to Iis officers, directors, emplovees end agents,
and Lo all obther persons in actlve concert or participation with the
defendsnt who recelive actual notice of this Finael Judgment by

personsl service or obherwise,
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v

The defendant ls enjoined and restrained from:

m) Doerping or atlempbing to coerce sy perzon to purchese
all or any part of hils reguirements of milk from defendant or to
refrain from purchesing milk from sy otﬁer producer or supplier
wob a member of defendant;

{B) Inberfering or attempbing bto interfere with the scurces
of supply of milk or fluid milk of any person engaged or seeking
to engage in the sele or distribution of milk or fluid milk in the
Washington metropolitan ares; provided, however, that nothing in
this subsection shsll be sonstrued to probibit defendant from using

falr and reasonsble means to obbaln suppliers of milk, nembers or

(C) Coercing or atbempbing to coerce sny producer or supplier
of milk 4o refrain from selling or offering to sell nilk in the
Washingbon metropolitan ares, or from selliing or offering to sell
milk to any dealer selling or proposing to sell fluid milx In sald
aret;

{p) Coercing or abtempbing to coerce zny desler to refrain
from qujng or offering to sell fluid milk in the Washingbon
unebropolitan srea;

(£} Boyeotting or threabening to boyeobt any person in onder
to infmée or aompel any person bto purchase miik from defendent or
$o induce or compel, any persan to refrain from purchssing milk from
any obtbher producer or suppller not & member of defendant;

{F} Bnbering into or carrying oul any sgreement with any obher
S‘Llp‘pliej‘." of milk to Pix prices or allocate territories or cushomers;
provided , however, fhat nothing in this subsection shall be construed
to prohivit defendsnt from exercising soy vight or privilepe crf&a;t;efi
by the Claybon Acst or the Capper-Volstead Act snd not inconsishent
with any obher sulsectlon of this Finsl 31.1:3.@:16«:11{; 3
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{G} Brgsging or employing sy person to present as his own op
8BS any person’s other than defendant's, the views of defendant conw
cerning the enasciment, asendment, repeal or reclgion of aoy legislation
or regulation affeebing defendant, or from remunersting sny person who,
without disclosing either that he is presenting the views of deferdsnd
or that he 1 being remmerated by defendant, makes represenbations to
& Llegislatlye or regulatory body or who, ab the axupress or lwpllaed
directlion or reguest of defendant, fmkea represevtations to aay organize~
tion or aseoclation without making either guch dlsclosure;

{H} Fixing or abhempting to fix the price gt which any desler
sells or offers to sell fluld milk;

{I} Diserimineting in the applicabion of any sales polisy bebtween
or mmong itz regular desler-customars vho ave locsbed in the Washingbon
mebropolitan ares or vhe ars in compeiition with one sncther in soy ares;

{7} Preveuting or attempiing to prevent any carrier of milk other
than f‘trsimdﬁrt from transporbing to the Washington metropoliten ares

wilk of producers or supplisrs not meabers of defendant; provided,

B

9

however, thst nothing In this subsection shall e construed to reguire
defendand to ;ge;v:m:m' il of its members Yo be cerried (1} in the seme
vehlicle with milk of producers or suppliers not members of defendant
if the effess i3 10 cause Lhe milk of defendsnt’s members o loss its
charecher s inspected milk under the laws of any of the sev;-::»:al states
or the Dlstrlect of Coluwbis, or (i1} in the same bank or compartment
with milk of producers or suppliers not members of delendent;

() Rebsliabing or hrestening to rebeliste agalnst any dealer
because such dealer iz atbempting %o obbain or has succeeded in obbain-
ing business of defendant or suy dealer-cusbomer of defendant; provided,
however, bhah nothing in this subsectlon shall be comsbrued to prohiblt
defendant from welng fair snd reasszonable means Lo rebain, ohialn or re-
obtain business;

L) Abbempting to obtain from the hooks and recurds of any dealer-
custemer any informstion nob reasonably necessary to verify the tobal
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gquantity of wilk received by the desler-cugbomer and the vbilizabion
‘bheréoi’ H

{143 Claselfyiug milk (for purposes of caq.cu:'i,atmg payments due
defendant for milk received b’*, 8 degler for fluid utilization in the
Washingbon mebropolitan ares in a celendar month in which the desler
has received and commingled mllk suppiied both by defendsnt and by
snobher person or pe -sons ) in a manner which results in a larger pro-

:

portion of the milk smpp:l.kcl by such other person or persons belng
conslgned to a Llover walue ubilizeblion category than the percentage
that the milk deliversd by such other person or persous is to the total
guantity of milk received and so commingled by the dealer in such
calendar month; provided, however, thet nothing in this subsechbion
ghall apply when dei‘end:em‘f; makes gpot sales of milk to obher than
its reguler cusbomers.

v

Por a period of ten {10} yesrs from the dabe of enbry of this
Final Judgment, defendant ls enjoined and restrained from:

{n) Entering into or car:r{gring out any sgreement with eory purchaser
of milk in the Washington metropolitan area whereby such purchaser ls
regquired to purchase its emtire requivenents of milk from defendant;

{r) Cherging different prices for the same fluid wtilizetion for
milk sold to o dealer for resale within any part of the Washington
metropelitan "&“‘Bﬂ from those charged at the same time for milk sold o
o ém}.e:‘ Tor resale elsewhere within the Washingbon metropoliban sres,
unless such different prices are reguirved by any federal or stabe
regatetbion or order; provided, however, that nothing in t}xis subsection
shall be congbrued b0 prohibit the defendant from charging a lover price
in geod falth to meet the lower price of any compebitor or in amy
situstlon where coppebltive bidding is invited by a public mgency or
institubion, In the evendt milk s belng offered by defendsnt to dealers

for Class I use at a4 price below defendant’s then highest price for
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Class T ubllization, the volume of milk Lo e scld to any dealer ab
such lower price may be made proporiionste to the percentage that

the dealer's purchases of milk from defendsnt for usge in all Class T
ubilizations besrs o the desler’s tobtal purchases for il Class 1
utilizations during the calendar month in vhich sueh lower price milk
1s delivered;

(¢} Conditioning or atbempbting to condition the sale of milk to
any fmrchas er on hils refraining fr::rm purchasing milk from any producer
or supplier not a member of defendant;

(1) Adepbing or using any sales plan or policy with respect to
the salé of milk in the Washingbon metropolitan area by which the price
per hmdredwelght or other uniﬁ of memsurement or the terms of sale
are relabed to, established by, or conbingent uptn Bhe proportion of
8. dealer's purchases from defendant to the dealer®s Sotal r‘ec;_u;.ﬁ“rpmer,{tﬁ,
or which dincludes the sssignment or use of purchare -\*.»;‘-.uc‘tas » mizvimum
purchase raqui};‘ezrnceﬁ‘%;s or the iike; provided, howsver, thalt nothing
in bthis subsecblon shall be construed to prohibit defendont Lrom
uge of pro-rata classification whenever milk ip sold $o s dealer on

a classification-utliiization pricing basis or from regulring purchasers

to receive upon each delivery & ressonable mindman guentity of milk;

date of entry of this Final Jdudgeent, defendant may wvove for modifica-
tion or terminetlon of any of the su?ixéez:timxs of this Sechion V, which
may be granted wpon a showlug by defendant to the ssblsfaction of
this Court that the periinent ‘5&bse¢tion or subsectlons soughd bo
he modified or terminated have worked or will work an wndus hardship
upon defendant.
VI
For a pericd of five (5) years from the date of entry of this

Finsl Judgment, defendant is enjoined and restrained from:
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{#) BRefusing, except for good cause (which shall incluvde
re&scwﬁaﬁle terms end conditions), to sell éwaill,.mhle milk to any
dealer for fluld wbilization within the Washingbon metropoliten
areg. Milk shall be deemed avallable 1f 1t is available at the
time specified for delivery unless delivery would inte$fere wlth
defendantts normal operations or pre-existing conbtractual obligations;

{(B) oOffering to make or making anj loan to any desler in the
WashingﬁonAmetropmlitan area; provided, however, that nothivg in this
subsection shall be construed to prohibit defendant from granting
regnonable exbensions of credit in the Qrdinaxy course of business,

VII

Within one (1) yemr from the date of entry of this Final Judgment,
delfendsnt shell diépose of all essebs of Richfield Dairy Corporation
and Simpson Bros., Inc., brading as wakgfield Hodel. Farms Dairy,
tanglible and intangible, acquired by defendamt on or about December 5,
1957, pursuant to s contracht for the purchase of the capital stock of
the sald corporsiions, snd replecemerits therefor. i The divestibure
herein ordered shall be in good falth and shall require the prior
approval. of this Court on notice to comnsel for the plaintiff. Within
sixty (60) days frmm the date of entry of this Final Judgment defendsnt
shall repbrt to the Court, with s copy served om pladntiflf, its efforts
Lo caryy imﬁo effect the divestliure herein ordered. Furbher reports
shall be mads to this Court and the plaintiff every ninety-(ﬁo) days
thereafter snd on such other dates as this Court may orders Eﬁnding
divestiture, defendant shall administer the sald assets‘and replace~
menbs therefor In good faith with a view tq'preﬁerving them in as good
condition as possible, ordinery wear and tear excepbed.

VIIT
For a period of five (5} yesrs from the date 0% divestibure ordered

By this Plnel Judgnent and the Floal Judgment entered on January 22, 1959,
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defendant is enjoined and restrained from engaging in any phase
of digstribution or sale of fludd milk within the Washingbon
mebropoliban area; provided, however, that nothiug 1o this sectlon
shall apply So the distribubicn or ssle of floid milk to Instellatlons
mointained by bhe forwed Services of the United Bbates.
LKA

{A} Deferdent 1w snjoined and restrained Trom segulring,

directly or indirectly, any sheres of stock or any assets of, or

any interest in, Rlchfield Dalry Corporatiocn and Slmpson Bros., Ine.,

brading as ¥akefield Model Farms Dalry, or Edbassy Dedry, Inc., after
diveskiiure gs ordered by bhis ﬁ‘inzﬂ. Judgment and the Finsl Judgnrent
eubered on Japumey 22, 10%G,  In the evend thab afber divestiture the
nhow«&om: ribed stock or assebs shall he offered Lor sale ab o foreed
sale or a Liguidation rc;r»cﬁmg; defendant mey scguire such sbock

wr mssebs 1T ngoessary Lo protect dte position as & general credlitor;
provided, however, that defendant shall ageln divest Lbsell of such
assebs thug regsined within one 3:&:5@ from 4 he: dabe of sueh acguisition
subjach o the same bterms and condibicons uwnder which they wers re-
grlrad Ho be divested wuder the aforessld Final Judgments.

‘e‘

&) shove, defendant 1s enjolped and

W

() Subject to subsechion
restrained, for g period of five ( J years Irom the dabe of entry
of this Final Judgment, and exceopk i:.p':m notice to plainbiff end
wpproval by bh f:~*, Court, from scguelring direcehly or indlrechly any
shares of sbock of eny corporsdion or any assehbs of, or any Inberest
in, the buglness of agy person engseed in bthe Washinghon mebropolitan
aren in the sale of wilk for reasle sz fiuid milk or Iin the sale of
Fluid milk. In thes event platublif shall obleect to amy such proposed
acqulsition, the Court may ffmtd“ permission t0 make such scquisition

> 'S

wpon @ showing o the sabisfaction of this Court theb the acguisition

R-116


http:d::Lreet.ly
http:en,joi.ti.ed

il not subsbantially lessen compebitlon or tend to create a

monopely in the sale or digtribution of milk for resale as fluld
wmilk in the Washingbton metropoliten sres or in the sale and dia-
ftrituabion of findd wilk In the Washingbon metropolitan sres.
X

For s period of five [5) yesrs from the date of entry of this
el Judmment, defendant s;héll prompbly glve written notice of each
eatablishment of or change in the price of milk for sny fluid ubiliza-
tion in the Washingbton mebropolitan area to each dealer who has
rurchased nilk for fiuid ubilization thereln from defendent eb sny
Hine in bthe ypreceding twelve-month perlod.

XY

{A} Defendent is enjoined and resbrained, for a period of
£dvre (‘}}' years from the dabe of enbry of this Mael Judguent, from
erbering into or renewing any sgresment for the morketing of milk
of any person for o term of more then one yaﬁ:.r miess any guch
z;ggm;-e;mrs& shall on Ihs face be berminable by such person on the
smrosl, anniversary thareof by written nobice delivered not less than
thivty (30) days prior to such date. Dach agreement for the marketbe
ing of w LLL acw in effect bebwesn defendant and any person shall be
termingble by such person on the anmual anniversary thereofl by
critben notice delivered not lsss then thirty (30} duys prior Lo
sueh dabe. '

(B} TFrom the date of entry of this Flnal Jndgnent until one

wondred and twenty [120) daye after bhe dilspesiblon by defendent
IY

of the sssebs of Fmbassy Dairvy, Inc., or wbil April 1, 1961, whiche

ever shall oceur laber, the menbership coubracst of each prodveer of
wilk who supplied milk to Dubassy Dalry, Inc., In May 1954, and vho
ig 8 member of defendant shall be termineble at the option of such

producer st any tdme upon thiriy {30} days written notice to defendant.
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Defendant shell zive written nobtice of this provision of this Fipal
Judgment o each such producer within ten (10) days from the entry
of this Final Judgnent. ~
¥xir

For the purpese of securing complismnce with this Finel Judgment
dnly anthorized representatives of the Department of Justice sghall,
on writben reguest of the Athorney General or the Assistent Attorney
fenersl in charge of the Arrbitrust Mvision, and on reasonable nmﬁica‘
to detfendant mede to its principsl office, be permikted, subject to
ary legally recogniiesd privilege:

{8} Access, during office howrs of defendant, to &ll books,
ledgers, accounbs, correspondence, memoranda, and other records
and documents in the possession or under the conbtrol of defendant
relating bo ;:m:f matfrrm contained in this Pinsl Judgment;

(B} Subject to the remsonable convenience of defendent and
withouﬁ reghraint or interference frow defendeant, to interview

of ficers, direchors, smployees or mewbers of delendant, who masy have

4]
413

counsel present, regarding any such matters.

Mo infermmbion obbalned by the weans permibbed in this Section
RIT shall be (11#1;15;@51 by any represenbative of the Depariment 03;;
Justice to any person other than s duly authorlzed represenbative of
the Bxetutive f¥:3m.mh of the plaintiff except in the course of legal
proceedings in which the United States is a perty for the purpose of

-
B

wing compliance with this Final Jodgment or as obtherwise required

by law.
XITX
Jurizgdiction is rebalned for the purﬁose of ensbling either of
the parties to this Finsl Judgment %o apply to bbds Court et any time

for such further crders and dirsctions as may be necessary or appropriste

0
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for the construction or carrying out of this Final Judgment, for
the modification of any of the provisions thereof, and for the
enforcement of compliarice therewith and punishment of violations

thereof.

Dated: November 22, 1960
Washington, D. C.

/s/ Alexander Holtzoff

United States District Judge

We hereby consent to the making and entry of the foregoing

Finsl Judgment:
FOR THE PLAINTIFF:

/s/ Robert A. Bicks /s/ Joseph J. Saunders
Robert A. Bicks Joseph J. Saunders
Assistant Attorney General

/s/ W. D. Kilgore, Jr. ' /s/ Paul A. Cwens
W. D. Kilgore, Jr. Paul A. Cwens
Attorneys, Department of Justice

FOR THE DEFENDANT:

/s/ William J. Hughes, Jr.
William J. Hughes, Jr.

/s/ Herbert A. Bergson
Herbvert A. Bergson

/s/ Herbert Borkland
Herbert Rorkland
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U.S. v. CENTRAL CHARGE SERVICE, INC.
Civil No.: 2259-60
Year Judgment Entered: 1962
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UNITED SEATRS DISTRICT cotRr
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA, )
)
Plaintiff, )
)
)
v. ) Civil Action No. 2259-60

)

CENTRAL CHARGE SERVICE, INC., ) Filed: March 19, 1962
)
Defendant. )

FINAL JUDGMENT

The plaintiff, United States of America, having filed its complaint
herein on July 18, 1960, the defendant, Central Charge Service, Inc.,
having appeared and filed its answer to such complaint denying the
substantive allegations thereof; and the parties hereto, by their
respective attorneys, having consented to the entry of this Final Judgment
without trial or adjudication of any issue of fact or law herein, and
without admission by any of the parties hereto with resﬁect to any such issue;
NOW, THEREFORE, before the taking of any testimony and withoﬁt
trial or adjudication of any issue of fact or law herein, and upon consent
of the parties hereto, it is hereby

ORDERED, ADJUDGED AND DECREED as follows:

I
This Court has jurisdiction of the subject matter hereof and of
the parties hereto. The complaint states claims upon which relief may
be granted under Section 3 of the Act of Congress of July 2, 1890,
entitled "An act to protect trade and commerce from unlawful restraints

and monopolies," commonly known as the Sherman Act, as amended.

II
As used in this Final Judgment:
- (A) 'Defendant' means Central Charge Service, Inc., a corporation

crganized and existing undér the laws of the State of Delaware;
A-121



(B) "Member merchant" means a person who has contracted with a
credit company for participation in a central credit service planj

(C) ‘'Customer' means a person who uses charge account facilities
made available at retail stores affiliated with a credit company offering
a central credit service plan;

(D) '"Central credit service plan' means a service offered by
credit companies to member merchants and customers pursuant to which a
member merchant agrees to sell and the credit company agrees to purchase,
at stipulated discounts from face value, accounts receivable arising
from the purchase of merchandise or services from the member merchant
by customers whose credit has been approved by the credit company; such
customers are entitled to purchase merchandise or services at any of the
member merchants; after purchasing such accounts receivable from the
member merchants the credit company assumes the risk and responsibility
for billing and collecting such accounts directly from the customers;

(E) ‘'"Accounts receivable' means those assets of a member merchant
consisting of the obligations (usually evidenced by a sales slip signed
by the customer) of a customer to pay for merchandise or services
purchased on credit;

(F) '"Person' means any individual, corporation, partnership,

association, firm or other legal entity.

II1
The provisions of this Final Judgment applicable to the defendant
shall apply also to each of its subsidiaries, successors, assigns,
directors, officers, employees and agents, and to all persons in active
concert or participation with the defendant who receive actual notice

of this Final Judgment by personal service or otherwise.
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(A) The defendant is enjoined and restrained from; directly or
indirectly, entering into, adhering to, maintaining, furthering or
claiming any rights under, reviving, adopting or enforcing any provisions
of any agreement relating to a central credit service plan which are
inconsistent with any of the provisions of this Final Judgment;

(B) The defendant is ordered and directed to delete from all
¢central credit service plan agreements, and is prohibited from inserting
in any such agreement hereafter entered into, any provision that its
central credit service plam shall be exclusive in character or that the
terms and conditions of the agreesment will be affected in the event the
member merchant contracts with or has contracted with a competing central

credit service plan.

v

The defendant is enjoined and restrained from, directly or indirectly:

(A) Adopting, following, maintaining, furthering or enforcing any
policy, plan or course of conduct of accepting or retaining as member
merchants only merchants who do not do business with or have not done
business with any other central credit service plan company;

(B) Conditioning the making or continuing of, or the terms or
conditions of, any central credit service plan agreement upon a member
merchant's refraining from entering into, or limiting or agreeing to
limit the extent of doing business undér, any central credit service
plan agreement with any other person;

(C) Conditioning the making or continuing of any central credit
service plan agreement upon a member merchant selling to the defendant
any specified dollar amount or any sﬁecified fractional shate or
percentage of such member merchant™s accounts receivable arising from

the sale of goods or service on credit;

A3123


http:provisi.on

(D) Canceling or terminating the affiliation or membership of"
any member merchant with the defendant's central credit service plan
or refusing to do business with any person because of the fact that or
the extent to which he does business with any competitor of defendant;

(E) Entering into, adhering to, or claiming any rights under
any agreement for the purpose or with the effect of hindering, limiting
or interfering with the entrance into, participation in, or advertising
affiliation with any central credit service plan by any person, either

as a member merchant or otherwise.

VI
The defgndant is ordered and directed within thirty (30) days
‘from the date of entry of this Final Judgment, to mail a copy of this
Final Judgment, or the substance thereof approved as to form and content
by plaintiff herein, to each member merchant with whom it has entered

into a central credit service plan agreement.

Vi
Tﬁe defendant is ordered and directed, within sixty (60) days
from the date of entry of this Final Judgment, to file with the Clerk
of this Court, with a copy to the plaintiff herein, an affidavit setting
forth the fact and manner of compliance with subsection (B) of Section IV

hereof and with Section VI hereof.

VIII
For the purpose of securing compliance with this Final Judgment,
duly authorized representatives of the Department of Justice shall, on
written request of the Attorney General or the Assistant Attorney General
in chafge of the Antitrust Division, and on reasonable notice to the
defendant made to its principal office, be permitted, subject to any

legally recognized privilege:



(a) Kadsbiidbie i‘&acg%; duting the office hours of the defendant,
which may have counsel preéent, to all books,'ledgeré, accounts,
correspondence, memoranda and other records and documents in the possession
or under the control of the defendant, relating to any of the matters
contained in this Final Judgment; and

(B) Subject to the reasonable convenience of the defendant, and
without restraint or interference from it, to interview officers and
employees of such defendant, which may have counsel present, regarding
any sﬁch matter.

Upon written request of the Attorney General, or the Assistant
Attorney General in charge of the Antitrust Division, the defendant
shall submit such written reports with respect to any of the matters
contained in this Final Judgment as from time to time may be necessary
for the purpose of enforcement of this Final Judgment. No information
obtained by the means permitted in this Section shall be divulged by anyb
representative of the Department of Justice to any person other thanm a
duly éu:horized representative of the Executive Branch of the plaintiff,
except in the course of iégal proceedings for the purpose of securing
compliance with this Final Judgment in which the United States is a

party or as otherwise required by law.

IX
Jurisdiction is retained for the purpose of enabling any of the
parties to this Final Judgment to apply to this Court at any time for
such further orders and directions as may be necessary or appropriate
for the comstruction or carrying out of this Final Judgment, for the
modification or termination of any of the provisions thereof, for the

enforcement of compliance therewith, and punishment of violations thereof.

Dated: March 19, 1962

_JOHN J, SIRICA
United States District Judge
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U.S. v. GREATER WASHINGTON SERVICE STATION ASSOCIATION, INC.
Civil No.: 2053-62
Year Judgment Entered: 1962
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UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA

e e Am ke e e s v e v em ue e e W o e X
UNITED STATES OF AMERICA, :
Department of Justice :
Washington, D. C. Plaintiff, .
v. : Civil Actiom
GREATER WASHINGTON SERVICE : No. 2053-62
STATION ASSOCIATION, INC., :
: Filed: July 30, 1962
Defendant :
- e e e e e e e om oEm m w o w a = o= o= - - X

FINAL JUDGMERT

The plaintiff, United States of America, ﬁaving filed its complaint
herein on June 27, 1962, and the plaintiff and the defendant, by their
respective attorneys, having severally consented to the entry of this
Final Judgment without trial or adjudication of any issue of fact or
law herein, and without admission by any party with respéct to any
such issue, and the Court having considered the matter and being duly
advised,

NOW, THEREFORE, upon consent of the parties hereto, it is hereby
ORDERED, ADJUDGED AND DECREED as follows: |

I

This Court has jurisdiction of the subject matter hereof and the
parties hereto. The complaint states claims upon which relief may be
granted agaiﬁst the defendant under Sections 1 and 3 of the Act of
Congress of July 2, 1890, as amended, entitled "An Act to protect trade
and commerce agéinst unlawful restraints and mon0polieé," commonly known
as the Sherman Act. ‘

11
As used in this Final Judgment:
(A) '"Person" shall mean any individual, partnership, firm,

corporation, association, or other business or legal entity;
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the clties of Alexsndriz apd Palls Church in Virginils;

(L} VEervice ftation” shzll mesn 2 person engaged priwarily
in the rvetwil selling or furnishing of guscline and relsved peirvoleum

products, tirss, batteries, sutowotive ascomesories and sutcmotbive
reyvices {o owners sud ap
sutomcbiles;

(b} MAuvromotive fervices” shall fmclude the following services:
automobile washing, cleaning, polishing and wawing: battery charging
(at station or road service); brake and cluteh a&djustments; checking
of pressure systeme and radisior flushing: instsllat ioﬁ of anti-fresss,
thermestats, fan belts, babtery cables, gealed beam L ishte, filter
carcyidges, shock absorvbers, spare tires, tubes and tags: peneral
lubrication of automobiles, including greasing ball joints, draining
and refilling sutowatic transmissions, servicing speedomster cables
and universzl joints, repacking front wheel besrinmgs and cleaning and

M

refilling oil bath filgers; cleening and adjusting spark

-

pilugs; mouni-

L

ismounting tire chains) mounting, rotating and repairino
3 5 f

e

ng and
tires {at station or road service}; and wheel balancing.
113
The provizions of this Final Judgment shall apply to the defendant
and tQ'iﬁﬁ BUCCESEOTE, a‘5£gns, officers, directors, mbk*erﬁs agents
and emplovees, and £o z1) pergond in setive concert or particip&tica_
with the defendant who shall have rveceived sctual unotice of the Final
Judgment by personal service oy otherwise,
Iy
The defendant 1s enjoined and restrained from entering into,

adhering to, participating in, maintaining or furthering any contract,
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copbination, agreement, undertaking, by~lwe, rule, ragulatien, plan

or program to fix, meintain, eztablish, stabilize or meke uniforum

The dafendant is snioined znd restrained Irom publishing or

showing prices for the sale or furnishing of zutowmctive services in

the Merropolltan Weshington bArea.

Vi
The defendant is ordered snd dirscted:

{4} Withir thirety {30) daye after the entry of this Final
Judgment to serve upen esch of its present members notice of said
gntry with a verbatim copy of Sections [II, IV and V of this Final

Judgment and to file with this Court and to serve upon the attorneys

for the plaintiff her

@

in, proof by affidavit of such sexvice:

{3} Within three {3) wonths efter the entry of this Final
Judgment to amend its charter or by-laws to incorporate therein the
provisions of Sections IIL, IV and ¥ of this Final Judgment and to
reguive as a condition of membership or tenure of office that z1l
present and fature members and officers abide by and be bound

thereby;

{Cy "o furnish to all its present and fnture members a copy of
its chayter or by-laws as amended in zccordance with subsection (B)

of this Section VI,
VIL
For the purpeose of securing com@liancé with this Final Judgment,
duly authorized representatives of the Department of Justice ghall,

upon written request of the Attorney General or the Assistant Attorney
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General in charge of the Antitrust Division, and on reasonable

. .

notice to the defendant, made at itg neipal office, b

th

fod
1)

permitted,

Fref
¢

(A) access during the office hours of said defendant, to all books,
ledgers, accounts, correspondence, memoranda, and other records and
documents in the possession or under the coﬁtroi of said defendant,
relating to any matters contained in this Final Judgment; (B) subject
to the reasonable convenience of said defendant and without restraint
or interference from it, to interview officers and employees of such
defendant, who may have counsel prese;t, regarding any such matters;
and (C) upon such request, the defendant shall submit reports in
writing in respect to amy such matters as may from time té time be
reasonably hecessary to the enforcement of this Finmal Judgment. No
information obtained by the means provided in this Section VII shall
be divuiged by any représentative of the Department of Justice to any
person other than a duly authorized representative of the Executive
Branch of the Plaintiff, except in the course of legal proceedings to
which the United States is a party for the purpose of securing compliance
with this Final Judgment, or as otherwise providea by law.
VIII

Jurisdiction of this cause is retained for the purpose of
enabling any of the parties to'thié Final Judgment to apply to the
Court at any time for such further orders and directions as may be
necessary or appropriate for the construction or carrying out of this
Final Judgment, for the modification or termination of any provision
thereof, for the enforcement of compliance therewith, and for punishment

of violations thereof.

Dated: July 30 , 1962

Edward A, Tamm

United States District Judge
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U.S. v. AMERICAN INSTITUTE OF ARCHITECTS
Civil No.: 992-72
Year Judgment Entered: 1972
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DRTLED STATES DISTRICT COURT
FOR THE

DIETRICT OF COLLMAEIA

UGHITED 5TATES QF AMERICA, -

Civil pAction MNo. 992-72

THE AVERICAR INSTITUTE CF ARCHITECTS, ) Filed: May 17, 1972

Defendant.

<
-
.*“"“‘-""““‘“"“",

Entered: June 19, 1972

FINAL JUDGMFNT ' s

[ —

Plaintiff, the United Statez of Jmerica, having filed
its complaint herein on Méy 17, 1972 and plaintiff and de-
fendant, by theixr respective attorneys, baving,éach consented
to the entry oZ this Final Judgmeﬁt without trial cr adjudi-
cation of any issue of fact or law bherein and without this
Final Judgment constituting cvidence or admission by eny pacty
wvith rGSpccf to any issue of fact or law herein:

. ' ) s

HOW, THEREFORY, before the taking of any testimony aad
without trial or adjudication of any issue of fact or law
berein, and upon the consent of the parties hereto, it is
hereby

ORDERED, ADJUDGED and DECREED as follows:

I

Thie Court has jurisdiction of the.subject matter of
this action and of the parties hercto. The complaint states
a claim upon which relief may be granted against the defendant

under Section 1 of the Act of Congress of July 2, 1890, =os

3
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amended (5 U.S.C. & 1), commonly noun a¢ the Shermazn Act.

IL

e
The previsions of this IMinzl Judseeat chall apply to

the defendant and to the defondant's etlare ornmunizotions and

chapters in the United States ond teryicories therzof, to the
defendant's officers, directors, égents, cemployoes, succensors
and assisns, end to all other persons in active concert ox
participation with any of them who receive notice of this
Final Judgment by pgrsonal gervice or oriervise.

iII
The defendant is enjoivncd and roctreined froim sedopting

“any plan, program or coursc of action which prohibits merbers

of the defendant from at any time submitiing price quotations

W

for srchitectusal scrvices.
IV
The defend&ﬁt is ordered and dirccted, within 60 days
from'the date of enéry of this Final Judgment, to ‘smend its
Standards of Ethical Prac;ice, rules? byléws, resolutions,
and any other policy statements to eliminate therefrom auy
provision wihich prohibits or limité the submissidn of price
quotations for architectural services by members of the de—
fendant or which states or implies that the submission of
price quotaticns for architectural services by members of

the defendant is unethical, unprofessiocnal, or contrary to

any policy of the defendant.
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The defondant is enjoined aad westreincd
or dissexinating, in ony of its publications or othorwvice
any Srandarxd of Ethical Practice, rule, bylow, rescoluiica ox

policy statement which prohibits o» limits the submiscion of

f o

price quotations for architectural scervices by members cf the

defendavt or which states ox implies that the submission of
LI

price quntations for architectural services by wenmhers of the
defendant is wunethical, unprofessional, or corntrary to any

h

policy of the defe ‘ndant.
’ VI

7he defecadant is ordered and directed, within 60 days
from the éntry of this Finzl Judgment, to send a copy ol this
TFinal Judgment to each membor, state org anization and chapter
i the United Staices gnd tgrritorics thereof, oand to causne
the puﬁljcutipﬁ of this Final Judgment in the AIA Journal.
Thé defcndgnt is fufther ordered and directed, for a peridﬁ
of five years following the date of entrykof this decrce, to
cend a copy of this Final Judgment to cach new member and to
cause the publication in its Standards of Ethical Practice
of a statcment that the subm ion of price quotations for
architectural services is not considered an uncthical practice.

cs
1LE,

The text of’suéh statement shall be first approved by plaint
or, failing such approval, by the Court.
VII
Defendant i5 ordercd to file with the Plaintiff, on the

~anniversary date of the entry of this Iinal Judgment for a
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period of five ycars, a report sctting forth the steps it bias
talien during the prier year Lo cowply with the proviasiorns of
this Finar Judgaent.

VITL

"y

For the purpose of securing compliance with this

—
—

h g ~

Judgnent, and for no other purpose, duly authorized repre-

sentstives of the Depavtwent of Jusiice shall upon written ro-
quest of the Autorney Generel or the Assistant Attorney Cenersl

2

in charge of the /ntitrust Division ujen reasonable notice to

pre

defendent made to its principal office be permitted, subject

te any legally recognized privilege:

Ay  access during the office hours of said de-
/ 3

P

fendsznt to 21l books, ledgers, accounts,

correspondence, memoranda, and cther record

[72]

and documents in the possession or control
of defendant relating to any of the matters
contained in this Final Judbmcut and

(rY  subject to the reasonable convenicrice of | .

defcndant and witbout restrazint or inter-
fevence from it, to interview the officers
and cpployees of defendant vho may have
counsel present, regarding any such matters.

For the purpose of seéuring compliance with this Final
Judgment, defendant upon the written request of the Attérney
General or the Assistant Attorney General -in charge of the
sntitrust Division, shall cubmit such written reportb relating

to any of the maiters contained in this Final Judgment as may
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crom tihne to time be recucsted. o oinrovmation chitainod by the

moons provided in this Seciion shall

P

sentative of the Department of Jus:d

v

than a daly authorized veproascatati

ol the plaintiff esxcept in the cource of legal proccedings to

viiich the Unitod States is a party for che purpooe ol zecuring

3 ~ A B - e . VIS T . <~ KN
“inal Judgmens, or as otherwisce ruzguiroc

IX
Jurisdiction is retained for tho purpoce of enzbling ony
of the partics to this Final Judpment: £ apply to this Cour:
2t sy time for such further orders and dirzctions s may be

necessory or apprepriate for the coastruction o currying ot

o

o this TFinal Judgment, or thz wodification or rermination of
any of the provisions thercof or for the enforcement of cowm~

liance therewith, and for the punishment of viclations cof any

-

of the provisions contained herecin. ~ ; :

Dated: June 19, 1972 /s/ CHARLES RICHEY
‘ . United Staces bistrict Judge
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U.S. v. AMERICAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS
Civil No.: 1091-72
Year Judgment Entered: 1972
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UNITED STATES DISTRiCT COURT
FOR THE
‘ DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,

Plaintiff, _ Civil No, 1091-72
Vo Flled: June 1, 1972
AMERTICAN INSTITUTE OF CERTIFIED Entered: July 6, 1972

PUBLIC ACCOUNTANTS, INC,.,
Defendant,

FINAL JUDGMENT

Plaintiff, the United States of America, having filed
its complaint herein on June 1, 1972, the defendant having
filed its answer and plaintiff and defendant, by their
respective attorneys, having each consented to the entry
of this Final Judgment without trial or adjudication of
any issue of fact or law herein and without this Final
‘Judgment constituting evidence or admission by any party
with respect to any issue of fact or law herein:

NOW, THEREFORE, before the taking of any testimony
and without trial or adjudication of any issue of fact or
law herein, and upon the consent of the parties hereto, it
4is hereby

ORDERED, ADJUDGED AND DECREED as follows:

I

This Court has jurisdiction of the subject matter of
this action and of the parties hereto. The complaint states
a claim upon which relief may be granted against the defendant
under Section 1 of the Act of Congress of July 2, 1890, as |
amended (15 U,S.C. § 1), commonly known as the Sherman Act,

| II
The provisions of thdis Final Judgnent shall apply to

the defeudant, to the defendant's officers, directors,
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agents, employees, successors and assigns, and to all other
persons ian active concert 6r participation with any of then
who receive notice of this Final Judgment by personal service
or otherwise,
III |

The defendant is enjoined and vestrained from adopting
any plan, program or course of ac.ion vhich prohibits membors
of the defendant from submitting price quotations for
accounting services to any person seeking accounting services,

IV

Rule 3.03 of the Code of Professional Ethics of the
defendant which provides: '"A member or associste shall not
make a competitive bid for a professional engagement,
Competitive bidding for public accounting services is not
in the public interest, i1s a form of solicitation, and is
unprofessional.' is hereby declared null and void, and the
defendant is ordered and directed, within 60 days from the
entry of this Final Judgment, to delete the foregoing pro-
vision from its Code of Professional Ethics, and also to
delete from its Code of Professional Ethics, rules, bylaﬁs,
resolutions, and any other policy statements any other pro=-
vision which prohibits or limits the submission of price
quotations for accounting services by members of the defendant
to any person seeking aécounting gervices or which states or
~implies that such submission of price quotations for accounting ‘
services 1s unethical, unprofessional, or contrary to any
policy of the defendant,

v

The defendant is enjoined and restrained from adopting
- or disseminating, in any of its publications or otherwise,
any Code of Ethics, rule, bylaw, resolution or policy state-

ment which prchibits or limits the subnission of price
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he defendant
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quotations for accounting services by members of
to persons seeking accounting services or which states or
impliés that such submission of price quotations for accounting
services is unethical, unprofessionalglor contravy to any
policy of the defendant, |
VI
The defendant is ordered snd directed, within 60 days
from the entry of this Final Judgment, to send a copy of
this Final Judgment ﬁo each state society and each State
Board of Aécountancy In the United States and territories
thereof, and to cause the publication of thig Finsl Judgment
in The CPA and send a copy thereof to each membexr of the
defendant, The defendant is further ordered and directed,
for a period of five years foilbwing the date of entry of
this deéree, to send a copy of this Final Judgment to each
new member and to state in any publication of its Code of
Ethics that the submission of price quoctations for accounting
services to ﬁersons seekiﬁg such services is not considered
an unethical practice. The text of such statement shall be
first approved by plaintiff, or, failing such approvsl, by
the Court,
VII
Defendant is ordered to file with the Plaintiff omn the
anniversary date of the entry of this Final Judgment for
| alperiod of five years, a report setting forth the steps
it has taken during the prior yeaf to domply with the
provisions of this Final-Judgmento‘ |
VIIT
For the purpose of securing compliance with this Final
Judgment, and for no other purpose, duly authorized repre-

sentatives of the DepartmentAof Justice shall upon written
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request of the Attorney Gencral or the Angistant Attorney
General in charge of the Antitrust Pivisgion upon reasonable
notice to defendant made to its principal officc be permitted,
sugject,to any legally recognized privilege:
a) access during the office hours of sald defendant
to all books, ledgers, accounta,‘correspondence,
remorenda, and other recoods aud documents in
. the possession or control of defendant relating

to any of the matters contained in this Final
Judgment; and

(B) subject te the reasonable convenience of defendant
and without restraint or interference from it,‘
to interview the officers'and employees of defendant
who may have counsel present, regarding any such
matters,

For the purpose of securing compliance with this Final
Judgment, defendant upon the written.request of the Attorney
General or the Assistant Attorney General in charge of the
Antitrust Division, shall submit such written reports
relating to aﬁy of the matters contained in this Final
Judgment as may from time to time be requested, No infor-
mation obtained by the means provided in this Section shall
be divulged by any representative of the Department of Justice
to any person other than a duly authorized representative of
the Executive Branch of the plaintiff except in the course
of legal proceedings to which the United States is a party
for the purpose of securing compliande with this Final
Judgment, or as otherwise required by law,

AIX
Jurisdiction is retained for the purpose of enabling

any of the parties to this Final Judgment to apply to this
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Court at ary time for such ﬁurther orders and directiona‘asf
may be necessary or appropriate for the construction or
carrying out of this Final Judgment, or the modification

or ﬁermination of any of the provisions thereof or for the
enforcement of compliance therewith, and for the punishment

of violations of any of the provisions contained herein,

[s/ John Lewis Smith, g€:
United Statss District Judge

Date: July 6, 1972
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U.S. v. PAN AMERICAN WORLD AIRWAYS, INC.,ET AL.
Civil No.: 77-197
Year Judgment Entered: 1978
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UNITED STATES DISTRICT COURT
. FOR THE /
DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,
Plaintiff,

V. Civil Action No. 77-197
PAN AMERICAN WORLD AIRWAYS,
INC.; TRANS WORLD AIRLINES,
INC.; and LUFTHANSA GERMAN
AIRLINES (Deutsche Lufthansa
Aktiengesellschaft), ‘

FINAL JUDGMENT

Filed: December 9, 1977

Entered: March 9, 1978

Defendants. Re: DEFENDANT LUFTHANSA GERMAN ATRLINES

Plaintiff, United States of América, having filed
its complaint herein on Februa£y=3, 1977, aﬂdAthe_Plaintiff
and the Dgfendant Lufthansa German Airlines (Deutsche
Lufthansa Aktiengesellschaft) by their respective attorneys,
having consented to the entry of this Final Judgment, prior
to the taking of any testimony, without trial or adjudicatioﬁ
of any issue of fact or law herein and without this;Final
Judgment constituting any evidence againét_or admissioﬁ by
either party Qith respect to any issue of fact or law herein:

NOW, THEREFORE, p}ior to the taking of any teétimony,
without trial or adjudication of any issue of.fact or law
herein, aﬁd upon consent of both parties hereto, it ig
hereby

ORDERED, ADJUDGED and DECREED, as follows:
I.

This Court has Jjurisdiction -of the subject matter
herein and the parties consenting hereto. The complaint

states a claim upon which relief may be granted against
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the Defendant under Scction 1 of the Sherman Act (15 U.s.cC.

§1).

‘II.

As used in this Final Judgment:

(a) "CAB" means the Civil Aeronautics Board.

(b) "Domestic aif carrier" means any person. directly
engaged in international air transportation who is a citizen
of or is createdAor organized under the laws of the United
States o? of any state, térritory, or possession thereof.

(c) "Foreign air carrier" means any person directly
engaged in international air transportation who is a citizen
of or is created or organized undéf the laws of any country
other than the United States or any state, territory; or
posséssion thereof.

(d) "Iﬁternational air transporﬁation" means the
éarriagé by aircraft of persons or property as a common
carrier for compensation or hire or thg carriage of mail by
aircraft, in commerce between a place in the United States
and any place outside thereof; whether such commerce moves
wholly by aifcraft or partly by aircraft and partly by other
forms of transportation.

(e) "Person" means any natural person, firm, partner-

ship, association, corporation, or any other business or

legal entity.
III.

The provisions of this Final Judgment are applicable

to the Defendant herein and shall also apply to each of
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Defendant'é office;s, directors, agents(' mployees, succes-
sors, and assigns, and to ali other persons in active

concert or participation with them who shall have received
actual notiée of this Finél_Jﬁdgment by personal service or

otherwise.
IV.

The Defendant is enjoined and restrainéd from directly
.or indirectly engaging or participating in, entering into;
adhering to, implementing, maintaining, enforcing, of claiming
any right under 'any contract or agreemen£ with any domestic
or foreign air carrier to raise, fix, determine, maintain,
stabilize, or adhere to any fa;e;level or tariff condition
for international air tran;portation: | |

Provided, however, that this Section IV shall not

apply to any person affected by any ordgr made by the CAB
pursuant to Sections 408, 409 or 412 of the Federal‘Aviatioh
Act (49 U.S.C. §§ 1378, 1379, 1382) iinsofar as may be necessary
to enable such person to do anything-authorized, approved,

or required by such order.
V.

The Defendant is ordered and directed:

(a) To»establish a reasonable program for dissemination
of, education as to, and compli nce with'tﬁis Final Judgment,
idvolving each corporaté officer, director, employee an
agent having responsibilities in connection with or authority
over the establishment of iﬁternational air transportation
faie levels or tariff conditions, advising them of its and

thejr obligations under this Final Judgm nt. This program

-3
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shell include, but is not necessarily iiﬁited.to,'the inclusion,
in an appropriate company manual or internal memorandum, of
this Final Judgment in wholevor iﬁ part or an explanation .
thereof, and a statement of corporate chpliance policy
thereunder;

(b) To undertake a good faith effort to cause tobe

established a reasonable program for dissémination ofand
education as to this Final Judément, involving each

corporate officer, director, employee and agent of‘its sub-
" sidiary Condor Flugdienst G.m.b.H. having responsibilities
in connection with or authority over the esrablishment of
international qir_transportation fare levels-orftariff

Kl

conditions; aﬁd
(c) To furnish to Plaintiff within ene hundred and
twenty (120) days of the entry of this Final Judgment,and
thereafter upon request by Plainriff, on or about tﬁeanniv
rsary date of this Final Judgment for a period of fipe(S)i

consecutive years- from the date of its entry, an accountof
all steps Defendant has taken during the precedingyear to
discharge its obligations under subparagraphs (a) and(b)i of
this Section V and to include with said accountieopies of
all written directives issued during the prior yearwith respect

to compliance with .the terms of thi¥inal Judgment.

VI.

The Defendant is ordered and directed within sixty
(60) days after the entry of this Final Judgment to send byi

certifiedi mail 'a copy of thisiFinali Judgment to the Condor

Flugdiensti G.m.b.H. agent designatedi byi appointment ori law



to rcceive service of process, and within ten (10) days
thereafter to furnish Plaintiff with the certified mail

receipt’ which represents compliance with this provision.
VII.

For the purpose of determining or securing compliance
with this Final Judgment and subject to any legally re-
cognized privilege, from time to time: .

(a)e Duly authorized representatives of the Departmgnte
of Justice shall, upon written reguest of the Attorney
General or of the Assistant Attorney General 1in charge
of the Antitrust Division, and on reasonable notice to
Defendant made to ité principal ffice, be permitted:‘

(1)e Access during office hours of De-

fendant, which may ha e counsel present, to

.inspect and copy all books, ledgers, accou ts,

correspondence, memoranda and other records

and documents in the possession’ or under the

control of Defendant relating‘to any of the'

matters contained in this Final Judgmeﬁt; ana

(2) Subject to the reasonable conve-

nience of Defendant, and without restraint or

interference from it, to interview its officers,

directors, employees and égents, each of whom

may.have counse; present, regardinglany such

matters:

Provided, however, that subparagraph (a) of this Section

VII shall not apply when:

(1)e The sources of information describede
in this subparagraph (a) are located withinvthe

Federal Republic of Germany;



(2)‘_Comp1iance‘with this subparagraph (a)
is prohibited by the laws of the Federal. Republic
of Germany; and |

(3)_ ﬁefendant has exercised good faith

efforts to obtain permission of the appropriate

authorities but such permission has not been

secured.

(b) Upon written regquest of the Attorney General or
of the Assistant Attorney General in chargé‘of the Antitrust
Division made to the Defendant's principal United States
office, Defendant shalL submit such writ;en reports, ﬁnder
oath if ;equested, with respect £o anf of the matters
contained in this Final Judgment as may be requested.

V No information or documents'obtaineé by the means
provided in this Section ViI shall be divulged by any repre-
sentative of the Départment of Justice to any person other
than a duly authorized representative of the‘Executiye
Branch of the United Stétés, except ig the course of iegal
proceedings to which‘the United States 1is a party, or for
the purpose of securing compliance with this_Final Judgmeht,
or as otherwise'required by law.

If at the time information or docﬁments are fu?nished
to Plaintiff, Defendant represents and identifies in writiné
the material in any such information or documents to which a
claim of protection may be asseftediunder Rule 26(c)(7) of
the. Federal Rules of’ Civil 'Procedure, and Defendant marks
each pertinent page of such material, "Subject to claiﬁ of
protectioh under the Federal Rules of Civil Proceduré," then
ten (10) days notice shall be given by Plaintiff to Deféndant
prigr to divulging éuch material in any legal proceeding

-6 -
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(other than a grand jury proceeding) to which Defendant

is not a party.
VIII.

Jurisdiction is retained by this Court for the pur-
pose of enabling either of the pérties to this Final Judgment
to apply to this Court at any time for such further orders
and directions as may be necessary or appropriaté fo; the
construction or carrying out of this FinallJudgment, for
the ameridment or modification of any of the pro&isions
thereof, for the enforcement of compliahce therewith, and

for punishment of violations thereof.
IX.
Entry of this Final Judgment is in the public interest.

March 9, 1978 ‘ /s/ Thomas A. Flannery
Date ' UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
FOR THE '
DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,
Plaintiff,

v. Civil Action No. 77-197

PAN AMERICAN WORLD AIRWAYS, FINAL JUDGMENT
INC.; TRANS WORLD AIRLINES,
INC.; and LUFTHANSA GERMAN
AIRLINES (Dcutsche Lufthansa

Filed: December 9, 1977
Entered: March 9, 1978

Aktiengesellschaft),

Defendants.

Airlines, Inc.

Plaintiff, United States of America, having filed
its complaint herein on February 3, 1977, and the Plaintiff
énd the Defendants Pan American World Airways, Inc., and
Trané World Airlines, Inc., by their respective éftorneys,
having consented to the entry of this Final Judgment, pripr
to the takiqg of any testimony, without trial or adjudication
of any issue of féct or law herein and without this Final
Judgment constituting any evidence againét or admission
by any party with respect to any issue of fact or law hereiq:

NOW, THEREFORE, prior to the taking of.any testimony, with-
out trial or adjudication of any issue of fact or law herein,
and upon coﬁsent of all parties hereto, it is hereby

ORDERED, ADJUDGED and DECREED, as follows:
IC

This Court has jurisdiction of the subject matter
herein and the parties consenting hereto. The complaint
states a claim upon which relief may be granted against

the Defendants under Section 1 of the Sherman Act (15 U.S.C.

§1).

A-151
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IT.

As used in this Final Judgmrent:

(a) ‘"CAB" means the Civil Aeronautics Board;

(b) ‘"Dbmestic air carrier" means any person directly
engaged in international air transportation who is a citizen
of or is created or organized under the laws of the United
States or of any state, territory, or possession thereof.

(c) "Foreign air carrier" means any person directly
engaged in international air transportation who is a citizen
of or is created or organized under the laws of any country
other than the United States or any state, territory, or
possession thereof.

(d) "International air transportation" means the
carriage by aircraft of persons or property .as a common
carrier for compensation or hire or the carfiage of mailiby
aircraft, in commerce between a place in:  the United States
'and any place outside thereof; whethér such commerce moves
wholly by aircraft or partly by aircraft and partly by other
forms of transportation.

(e) "Person" means any natural person, firm,.partner~
ship, association, corporation, or any other business or

legal entity.v
I1I.

The provisions of this Final Judgment are apblicable
to both Defendants herein and shall also apply to each of
saidlDefendant's officers, directors, agents, employees,
subsidiaries, successors, and assigns, and to all other

persons 1in active concert or participation with them who



shall have received actual notice of thic Final Judgment by

personal cervice or otherwise.
IV.

Each Defendant is enjoined and restrained from directly
or indirectly engaging or pa;ticipating in, entering into,
adhering to, implementing, maintaining, enforcing, or claiming
any right under any contract or agreement with any domestic.
or foreign air carrier'to raise, fix( determine, maintain,
stabilize, or adhere to any fare level or tariff condition
- for international air transportation:

Provided, however, that this Section IV shall not

apply to any person affected by any order made by the CAB
pursuant to Sections 408, 409 or 412 of the Federal Aviation
Act (49 U.S.C. §S§ 1378, 1379, 1382) insofar as may be necessary
to enable such person to do anything authorized, approved,

or required by such order.
v.

Each Defendant is ordered and directed:

(a) To establish a reasonable program for dissemination
of, education as to, and compliance with this Final Judgment,
involving each corporate officer, director, empl&yee and agent
having respoﬁsibilities in connection with or authority over
the establishment of international air transportation fare levels
or tafiff conditions, advising them of its and their obligatioﬂs
under this Final Judgment.‘ This program shall include, but
is not necessarily limited to, the inclusion, in an a?propriate
company manual or internal memorandum, of this Final Judgment
in whole or in part or an explanation thereof, and a statement

of corporate compliance policy thereunder; and

- 3 -
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'b) To furnish to Plaintiff within one hundred and
twenty (120) deys of the entry of this Final Judgment,
and thereafter upon request by Plaintiff, on or about the
anniversary date of this Final Judgment for a period ofifive
(5) conseccutive years from the date of its entry, an account
of all steps the Defendant hes taken during the preceding
year to discharge its obligations under subparagraph (a) of
this Section V and to include with said account copies of all
written directives issued during the prior year with respect

to compliance with the terms of this Final Judgment.
VI.

For the purpose of determining or securing compliance
with this Final Judgment and subject to any legally re-
cognized privilege, from time to time:

. (a) Duly authorized representatives of the Department
of Justice shall, upoﬁ written request of the Attorney
General or of the Assistant Attorney General in charge
of the-Antitrust.Division, and on reasonable notice to
either Defendent made to its principal office, be permitted:

(1) Access during office hours of such

Defendant, which may have counsel present, to

inspect and copy all books, ledgers, accouets,

correséondence, memoranda and other records

and doeuments in the possession or under the

eontrol of such Defendant relating to any of

the matters contained in this Final Judgment;

and

(2) Sueject to the reasonable convenience

of such Defendant, and without_ restraint or inter-

ference from it, to interview officers, directors,

- 4 -
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onyloygbs and agents of such Defendant, each of

whom may have counsel present, regarding any

such matters.

(b) Upon written request of the Attorney General or
of the Assistant Attorney General in charge of the Antitrust
Division made to either Defenaant‘s principal office, such
Defendant shall submit such written reports, under oath if
requested, with respect to any of the matters contained in
this Final Judgment as may be requested.

No information or documents obtained by the means
provided in this Section VI shall be divulged by any repre-
sentative of the Depaftment of Justice to ény person other
than a duly authorized representative of the Executive
éranch of the United States, except in the courée of legal
proceedings to which the United States is a party, or for
the purpose of securing compliance with this Final Judgment,
or as otherwise required by law. |

If at the timé information or doéuments are furnished
by either Defendant to Plaintiff, such Defendant,represénts
and identifies in writing the material in any such informa-
tion or documents to which a claim of protection may be
asserted undef Rule 26(c)(7) of the Federal Rules of Civil
Procedure, and said Defendant marks each pertinent page
of such material, "Subject to claim of protection under
the Federal Rules of Civil Procedure," then ten (10) days
notice shall be given by Plaintiff to such Defendant prior
to divulging such material in any legal proceeding (other
than a grand jury proceeding) to which that Defendant is

not a party.



VII.

Jufisdiction is retained by this Court for the pur-
pose ofAenabling any of the parties to this Final Judgment
to apply to this Céurt at any time for such further orders
and directions as may be neéessary or appropriate for the
construction or carrying out of this ?inal Judgment, for
thé amendment or modification of any of the provisions
thereof, for the enforcement of compliance therewith, and

for punishment of violations thereof.
VIII.

Entry of this Final Judgment is in the public interest.

March 9, 1978 /s/ Thomas A. Flannery
Date. UNITED STATES DISTRICT JUDGE
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U.S. v. NATIONAL SOCIETY OF PROFESSIONAL ENGINEERS
Civil No.: 2412-72
Year Judgment Entered: 1978
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Trade Regulation Reporter - Trade Cases (1932 - 1992), United States v.
National Society of Professional Engineers., U.S. District Court, D. District
of Columbia, 1978-2 Trade Cases 162,226, (Aug. 3, 1978)

Click to open document in a browser

United States v. National Society of Professional Engineers.

1978-2 Trade Cases 162,226. U.S. District Court, D. District of Columbia, Civil Action No. 2412-72, Filed August
3, 1978.

Case No. 2287, Antitrust Division, Department of Justice.
Sherman Act

Price Fixing: Professional Services: Engineers: Ban on Fee Bidding: Litigated Final Judgment.—

An association of professional engineers was barred by a final judgment from participating, adopting or
disseminating any plan against competitive fee bidding. The association was ordered to amend its rules
containing any references as to fee bidding prohibitions and fee schedules or guides. Affiliation to the association
must be refused, under the provisions of the judgment, to any engineering society that prohibits in any way
competitive fee bidding and a certification to that effect will be considered a prerequisite to affiliation.

For plaintiff: Richard J. Favretto, Washington, D. C. For defendant: Lee Loevinger, Washington, D. C.
Final Judgment

Smith, D. J.: Upon consideration of the previous proceedings and record herein, the Opinions of the Court of
Appeals [ 1977-1 Trade Cases 1[61,317] and the Supreme Court [ 1978-1 Trade Cases 161,990] in this matter,
the instructions of the Court of Appeals to modify in part the Judgment entered herein on November 26, 1975
[ 1975-2 Trade Cases 1[60,604], and the arguments of the parties concerning the withdrawal of the Court's
previous Judgment and the entry of a modified Final Judgment, it is by the Court this 3rd day of August, 1978

Ordered, Adjudged, and Decreed that the Judgment entered herein on November 26, 1975, is withdrawn; and it
is further

Ordered, Adjudged, and Decreed as the Final Judgment of the court that:
|
[ Jurisdiction]
This Court has jurisdiction over the subject matter of this action and the parties hereto.
Il
[ Sherman Act Sec. 1 Violation]

The defendant is found to have violated Section 1 of the Sherman Act (15 U. S. C. §1) by combining and
conspiring with its members and state societies to unreasonably restrain interstate trade and commerce in the
sale of engineering services.

[ Applicability]

©2018 CCH Incorporated and its affiliates and licensors. All rights reserved.

Subject to Terms & Conditions: http://researchhelp.cch.com/License_Agreement.htm
1

A-158



http://researchhelp.cch.com/License_Agreement.htm

The provisions of this Final Judgment which apply to the defendant shall also apply to the defendant's officers,
directors, agents, employees, succesors and assigns, and to all other persons in active concert or participation
with the defendant who receive notice of this Final Judgment by personal service or otherwise.

v
[ Ban on Fee Bidding by Engineers]

The defendant is enjoined and restrained from participating in or adopting any plan, program or course of action
which in any manner prohibits, discourages or limits members of the defendant from submitting price quotations
for engineering services at such times and in such amounts as they may choose or which otherwise has the
purpose or effect of suppressing or eliminating competition based upon engineering fees among members of the
defendant.

\"
[ Amendment of Association's Rules]

The defendant is ordered and directed, within 60 days of the effective date of this Final Judgment, to amend
its Code of Ethics, policy statements, opinions of its Board of Ethical Review, manuals, handbooks, rules,
constitution, by-laws, resolutions and any other of its statements, guidelines or publications to eliminate
therefrom any provisions, including Sections 9(a) [formerly Section 9(b)] and 11(c) of its Code of Ethics and
any references thereto, which in any manner prohibit, discourage or limit the submission of price quotations
for engineering services by members of the defendant or which state or imply that the submission of price
quotations for engineering services or that competition by members of the defendant based upon engineering
fees is unethical, unprofessional, contrary to the public interest or contrary to any policy of the defendant.

\"/
[ Fee Schedules]

The defendant is ordered and directed, within 60 days of the effective date of this Final Judgment, to amend its
Code of Ethics, policy statements, opinions of its Board of Ethical Review, manuals, handbooks, rules, by-laws,
resolutions and any other of its statements, guidelines or publications to eliminate therefrom all references to
engineering fee schedules or guides published by any engineering society. The defendant is further enjoined and
restrained from adopting, endorsing or promoting any engineering fee schedule or guide.

Vil
[ Dissemination of Prohibited Activities]

The defendant is enjoined and restrained from adopting or disseminating in any of its publications or otherwise,
any Code of Ethics, opinion of its Board of Ethical Review, policy statement, rule, by-law, resolution or guideline
which in any manner prohibits, discourages or limits the submission of price quotations for engineering

services by members of the defendant or which states or implies that the submission of price quotations for
engineering services or that competition by members of the defendant based upon engineering fees is unethical,
unprofessional, contrary to the public interest or contrary to any policy of the defendant.

VI
[ Notice]

The defendant is ordered and directed, within 60 days of the effective date of this Final Judgment, to send a copy
of this Final Judgment to each of its affiliated state engineering societies and local chapters and to each State
Board of Engineering Registration in the United States and territories thereof, and to cause the publication of this
Final Judgment in the magazine Professional Engineer, in such a fashion and as prominently as feature articles
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are regularly published in said magazine, and to send a copy of such magazine to each member of NSPE. The
defendant is further ordered and directed to send a copy of this Final Judgment to each new members of NSPE
and to state prominently in any publication of its Code of Ethics the following: that, by order of the Court, Section
11(c) of the NSPE Code of Ethics prohibiting competitive bidding, and all policy statements, opinions, rulings

or other guidelines interpreting its scope, have been rescinded as unlawfully interfering with the legal right of
engineers, protected under the antitrust laws, to provide price information to prospective clients; and that nothing
contained in the NSPE Code of Ethics, policy statements, opinions, rulings or other guidelines prohibits the
submission of price quotations or competitive bids for engineering services at any time or in any amount. The
text of such statement shall first be approved by the plaintiff.

IX
[ Affiliation]

The defendant is ordered and directed to revoke the NSPE charter of and to refuse NSPE affiliation to:

(A) any state engineering society which in any manner prohibits, discourages or limits its members from
submitting price quotations for engineering services at such times and in such amounts as they may choose or
which otherwise participates in or adopts any plan, program or course of action which has the purpose or effect
of suppressing or eliminating competition among its members based upon engineering fees; and,

(B) any state engineering society which has within its organization any local chapter which in any manner
prohibits, discourages or limits its members from submitting price quotations for engineering services at such
times and in such amounts as they may choose or which otherwise participates in or adopts any plan, program
or course of action which has the purpose or effect of suppressing or eliminating competition among its members
based upon engineering fees.

For the purpose of carrying out the provisions of this section, the defendant is ordered and directed to require,
as a prerequisite for an NSPE charter or continued NSPE affiliation of any state engineering society, that such
state engineering society submit to the defendant within 60 days of the effective date of this Final Judgment

a written certification by an official of such state engineering society that neither it nor any of its local chapters
in any manner prohibit, discourage or limit their members from submitting price quotations for engineering
services at such times and in such amounts as they may choose and neither it nor any of its local chapters
participate in or have any plan, program or course of action which has the purpose or effect of suppressing or
eliminating competition among their members based upon engineering fees. The defendant is further enjoined
and restrained from granting or continuing an NSPE charter or NSPE affiliation to any state engineering society
which does not comply with the defendant's request for the certification required herein. The defendant shall
retain each such certification during the period of the NSPE charter or NSPE affiliation of the state engineering
societies submitting it.

X
[ Reports]

The defendant is ordered and directed to file with the plaintiff 90 days from the effective date of this Final
Judgment and on each anniversary date of the effective date of this Final Judgment for a period of five years, a
report setting forth the steps it has taken to comply with the provisions of this Final Judgment.

Xl
[ Compliance]

For the purpose of securing compliance with this Final Judgment, any duly authorized representative of the

Department of Justice shall, upon written request of the Attorney General or the Assistant Attorney General

in charge of the Antitrust Division, and on reasonable notice to the defendant, made to its principal office, be
permitted:
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(A) access during the office hours of said defendant to all books, ledgers, accounts, correspondence,
memoranda, and other records and documents in the possession or under the control of the defendant relating
to any of the matters contained in this Final Judgment; and,

(B) subject to the reasonable convenience of said defendant and without restraint or interference from it, to
interview the officers and employees of said defendant, who may have counsel present, regarding any such
matters.

For the purpose of securing compliance with this Final Judgment, the defendant, upon the written request of the
Attorney General or the Assistant Attorney General in charge of the Antitrust Division, shall submit such written
reports relating to any of the matters contained in this Final Judgment as may from time to time be requested.
No information obtained by the means provided in this section shall be divulged by any representative of the
Department of Justice to any person other than a duly authorized representative of the Executive Branch of

the plaintiff except in the course of legal proceedings to which the United States is a party for the purpose of
securing compliance wtih this Final Judgment, or as otherwise required by law.

Xi
[ Costs]
The plaintiff shall recover the costs of this action from the defendant.
Xl
[ Retention of Jurisdiction]

Jurisdiction is retained for the purpose of ordering other specific and further relief herein as the Court upon
application of the plaintiff may determine to be necessary or appropriate and consistent with the Opinion of
the Court and its Findings of Fact and Conclusions of Law. Jurisdiction is also retained for the purpose of
enabling either of the parties to this Final Judgment to apply to the Court at any time for any further orders
and directions as may be necessary or appropriate for the construction or carrying out of this Final Judgment,
for the modification of any of the provisions thereof, for the enforcement of compliance therewith, and for

the punishment of the violation of any of the provisions contained therein or subsequently ordered upon the
application of the plaintiff.
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U.S. v. WHEELABRATOR-FRYE INC., ET AL.
Civil No.: 80-2346
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,

Plaintiff.

v. CIVIL ACTION NO.: 80-2346

WHEELABRATOR-FRYE INC., and FILED: September 15, 1980

PULLMAN INCORPORATED, .
ENTERED: April 29, 1981

Defendants.

FINAL JUDGMENT

Plaintiff United States of America, having filed its
complaint herein on September 15, 1980, and defendants
Wheelabrator-Frye Inc. ("WFI") and Pullman Incorporated
("Pullman”) having appeared, and plaintiff and defendants, by
their respective attorneys, having consented to the entry of
this Final Judgment without trial or adjudication of any issue
of fact or law herein, and without this Final Judgment
constituting any evidence against, or any admission by, any

party with respect to any issue of fact or law herein:;

Now, therefore, before the taking of any testimony,
and without trial or adjudication of any issue of fact or law
herein, and upon consent of the parties hereto, it is hereby

Ordered, Adjudged and Decreed:

This Court has jurisdiction over the subject matter
herein and the parties hereto. The Complaint states a claim
upon which relief may be granted against the defendants under

Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18.
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II1
Definitions
As used in this Final Judgment:

A. "“Rust Chimney" means the Rust Chimney Division of
the Rust Engineering Company, a subsidiary of WFI, and all
assets of the Division including leaseholds, executory
contracts, accounts receivable, engineering drawings, customer
lists, goodwill and physical assets: and shall include the
exclusive right to use the name "Rust Chimney" for a period of
three years from the date of sale of Rust Chimney, provided
that such name is used in conjunction with the name of the
purchaser, and provided further that WFI shall not use the name
"Rust Chimney," for a period of five years from the date of

sale of Rust Chimney.

B. "Metallurgical” means the Metallurgical Division
of Whiting Corporation, a subsidiary ofVWFI, and all assets of
the Division including executory contracts, accounts
receivable, inventory, work-in-process, engineering drawings,
customer lists, goodwill, patents, trademarks and physical
assets; and shall include the exclusive right to use the name
"Whiting Furnace" for a period of three years from the date of
sale of Metallurgical in connection with the sale of industrial
furnaces, provided that such name is used in conjunction with
the name of the purchaser, and provided further that WFI shall
not use the name "Whiting Furnace," for a periocd of five years

from the date of sale of Metallurgical.

C. "Industrial Furnace" means the Industrial Furnace

Group of Pullman-Swindell Division, a division of Pullman, and
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all assets of the Group including executory contracts, accounts
receivable, engineering drawings, customer lists, licenses,
goodwill and physical assets; and shall include the exclusive
right to use the names "Swindell Furnace" and "Swindell-
Dressler Furnace" for a period of three years from the date of
sale of Industrial Furnace, in connection with the sale of
industrial furnaces, provided that such names are used in
conjunction with the name of the purchaser, and provided
further that WFI shall not use the names "Swindell Furnace" or
“Swindell-Dressler Furnace,"” for a period of five years from

the date of sale of Industrial Furnace.
III

The provisions of this Final Judgment shall apply to
the defendants and to each of their subsidiaries, successors
and assigns, and to each of their officers, directors, agents,
employees and attorneys, and upon those persons in active
concert or participation with them who receive actual notice of

this Final Judgment by personal service or otherwise.
IV

A. Within 12 months of the date of WFI's acquisition
of the engineering and construction business of Pullman or the
date of the merger of Pullman into WFI, whichever shall first
occur (collectively the "Date of Acquisition"), WFI shall

divest itself of:
(1) Rust Chimney, and

(2) Either Metallurgical or Industrial Furnace,

at WFI's option.
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B. Divestiture shall be made only to a person or
persons who represent to the Court that it or they intend to
continue in the divested business and have the capacity to do

80.

C. WFI shall promptly report the details of any
proposed divestiture, including relevant underlying
documentation, to the plaintiff. Plaintiff shall have the
right to make reasonable requests for additional information
relating thereto. Following.the receipt of any plan of
divestiture and such additional~information, plaintiff shall
have 30 days in which to object to the proposed divestiture by
submitting written notice to WFI. If plaintiff objects to the
proposed plan of divestiture, the proposed divestiture shall
not be consummated unless plaintiff withdraws its objection or
the Court gives its approval to the plan. If plaintiff does
not object, the plan shall be submitted to the Court for
approval. If WFI shall have submitted a pending plan of
divestiture of a business prior to the close of the 1l2-month
period under subéection A, the time period for divestiture of
such business shall be extended until the Court acts upon such

plan and any approved sale is consummated.

D. If WFI shall not have divested Rust Chimney
within 10 months after the Date of Acquisition, plaintiff and
WFI shall promptly initiate the selection of a trustee (the
"Rust Chimney Trustee™) for appointment by the Court. If WFI
shall not have divested Metallurgical or Industrial Furnace
within 10 months after the Date of Acquisition, plaintiff and
WFI shall promptly initiate the selection of a trustee (the
"Furnace Trustee") for appointment by the Court. The Rust

Chimney Trustee and the Furnace Trustee shall not be the same
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person. The Court shall appoint such trustees from a list of
not more than 6 persons nominated one-half by plaintiff and

one-half by WFI for each trustee position.

E. If WFI shall not have divested Rust Chimney
within the time period for divestiture, the Rust Chimney
Trustee shall have the power and authority to sell Rust
Chimney. If, within such time period, WFI shall not have
divested either Metallurgical or Industrial Furnace, the
Furnace Trustee shall have the power and author;ty to sell
either Metallurgical or Industrial Furnace, but not both, at
the Furnace Trustee's option. Any sale by either trustee shall
be in accordance with the provisions of this Final Judgment.
Each trustee shall have full and complete access to the books,
records and facilities of the business for which he has the
duty to sell, and WFI shall develop such financial information
relevant to the assets to be divested as each trustee may

reasonably request.

F. The power and authority of the trustee or
trustees to sell shall be at whatever price and terms
obtainable. The trustee or trustees shall serve at the cost
and expense of WFI on such terms and conditions as this Court
may set, and shall account for all monies derived from the sale
and all expenses incurred. After approval by this Court of the
account of each trustee, including fees for his or her
services, all remaining monies shall be paid to WFI and that

trust shall be terminated.

G. Divestiture hereunder shall be complete and
final, provided that WFI may retain a security interest to

secure payment of any unpaid portion of the purchase price or

-5 -
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to secure performance of the contract of sale. ' If WFI
reacquires any previously divested business more than 12 months
after the Date of Acquisition, it shall immediately provide
written notice to plaintiff and the Court. The Court shall
thereupon appoint a trustee, in accordance with subsection D,
to sell any such reacquired business in accordance with

subsections D, E and F.

H. Until the Date of Acquisition, Pullman shall
continue the normal business operations of Industrial Furnace
and maintain its personnel, ass;ts and working capital at a
level commensurate with its business activity, but in no event
shall Pullman permit such assets or working capital (adjusted
for inflation) to fall below the levels on December 31, 1979,
or the level of such personnel to fall below the average during

the 12 months preceding September 1, 1980.

I. WFI shall continue the normal business operations
of Rust Chimney separately from the Pullman chimney business
until Rust Chimney is divested and of Metallurgical and
Industrial Furnace (upon its acquisition by WFI) separately
from each other until one or the other is divested, and shall
during such time period maintain the personnel, assets and
working capital of each business at a level commensurate with
its level of business activity, but in no event shall WFI
permit such assets or working capital (adjusted for inflation)
to fall below the level on December 31, 1979, or the number of
such personnel to fall below the average level during the 12

months preceding September 1, 1980.

J. WFI shall not employ without the consent of

plaintiff any person who is an employee of the divested
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business at the time of the divestiture for a period of three

years from the date of divestiture. Such consent shall not be

unreasonably withheld.

A. WFI shall maintain records of its efforts to sell
Rust Chimney, Metallurgical and Industrial Furnace, including
identification of any persons to whom each business has been
offered, the terms and conditions of each offer to sell, the
identification of any persons expressing interest in purchasing
each business, and the terms and conditions of each offer to

purchase.

B. Every three months from entry of this Final
Judgment until the divestiture has been completed, WFI shall
file with this Court and serve on plaintiff an affidavit
together with relevant documentation (including the names of
parties who have been contacted) as to the fact and manner of

compliance with Section IV of this Final Judgment.

VI

For the purpose of determining or securing compliance
with this Final Judgment, and subject to any legally recognized

privilege:

A. Any duly authorized representative or
representatives of the Department of Justice shall, upon
written reQuest by the Attorney General or the Assistant
Attorney General in charge of the Antitrust Division and on
reasonable notice to WFI or Pullman made to its principal

office, be permitted
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(1) Access during the office hours of the
defendants, which may have counsel present, to inspect and copy
all books, ledgers, accounts, correspondence, memoranda, and
other records and documents in the possession or under the
control of defendants relating to any matters contained in this

Final Judgment; and

(2) Subject to the reasonable convenience of
defendants and without restraint or interference from them, to
interview officers or employees of defendants, who may have

counsel present, regarding any such matters.

B. No information or documents obtained by the means
provided in Sections V and VI hereof shall be divulged by any
representative of the Department of Justice to any person other
than a duly authorized representative of the Executive Branch
of the United States, except in the course of legal proceedings
to which the United States is a party, or for the purpose of
securing compliance with this Final Judgment, or as otherwise

required by law.

C. 1If at the time information or documents are
furnished by defendants to plaintiff, WFI or Pullman represents
and identifies in writing the material in any such information
or documents of a type described in Rule 26(c)(7) of the
Federal Rules of Civil Procedure, and said defendant marks each
pertinent page of such material, "Subject to claim of
protection under Rule 26(c)(7) of the Federal Rules of Civil
Procedure," then 10 days' notice shall be given by plaintiff to
said defendant prior to divulging such material in any legal
proceeding (other than a Grand Jury proceeding) to which that

defendant is not a party.
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VII

Jurisdiction is retained by this Court for the
purpose of enabling any of the parties to this Final Judgment
to apply to this Court at any time for such further orders and
directions as may be necessary or appropriate for the
construction or carrying out of this Final Judgment, for the
modification of any of the provisions hereof, for the
enforcement of compliance therewith, and for the punishment of

violations thereof.

VIII

Entry of this Final Judgment is in the public

interest.

Barrington Parker

District Judge

Entered: 4/29/81
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