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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
JACKSONVILLE DIVISION

United States of America,
Plaintiff,

N N N’

Jacksonville Brotherhood of Fire Fighters, Case No. 3:12-cv-451-J-32MCR
Jacksonville Branch of NAACP, et al.,

Plaintiff Intervenors,

N

V.

Consolidated City of Jacksonville,
Jacksonville Association of Fire Fighters,
Local 122, IAFF,

Defendants.

N N N N N N N N N N

Rufus Smith, et al.,
Plaintiffs, Case No. 3:11-cv-345-J-32MCR
V.

Consolidated City of Jacksonville,
Jacksonville Association of Fire Fighters,
Local 122, IAFF,

Defendants.

N N N N N N N N N N

Equal Employment Opportunity
Commission,

Plaintiff, Case No. 3:12-cv-491-J-32MCR
V.

Jacksonville Association of Fire Fighters,
Local 122, IAFF,
Defendant.

N N N N N N N N N N

CONSENT DECREE
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This Consent Decree addresses three lawsuits filed in the United States District Court for
the Middle District of Florida, Jacksonville Division.
United States’ Allegations

United States of America v. Consolidated City of Jacksonville (“City’”) and Jacksonville
Association of Fire Fighters, Local 122, International Association of Fire Fighters (““Union”),
Case No.: 3:12-cv-451-J-32MCR, was filed by the United States on April 23, 2012, alleging that
the City, through its Fire and Rescue Department, engaged in a pattern or practice of
unintentional discrimination by administering, between 2004-2011, ten (10) promotion
examinations that had a disparate impact on African-American candidates. Specifically, the
United States alleges that: (1) the City’s rank-order use of final scores (written examination score
with applicable points for seniority and veterans’ preference) in two examinations?; and (2) the
City’s pass/fail and rank-order use of examination scores in eight (8) other examinations? to
make promotions to specific ranks resulted in a statistically significant disparate impact upon
African Americans. The United States alleges that the City’s pass/fail use of the above-
referenced examinations and rank-order use of final scores are not job-related and consistent
with business necessity for the positions in question and do not otherwise meet the requirements
of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000¢, et seq. as amended (“Title VII™).
The United States further contends that absent the disparate impact resulting from the City’s
pass/fail and rank-order use of the examinations, at least an additional fifty-nine (59) African

Americans would have been promoted amongst the four ranks at issue.

! District Chief (Suppression) examinations (2006 and 2009).
2 Engineer (2005, 2008, and 2011), Lieutenant (Suppression) (2004, 2007, and 2011), and
Captain (Suppression) (2004 and 2008).
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The United States also named the Union as a defendant pursuant to Federal Rule of Civil
Procedure 19(a) because it believed its joinder was necessary for complete relief. This Court has

jurisdiction of this action under 42 U.S.C. § 2000e-6 and 28 U.S.C. 8§88 1343(a)(3) and 1345.

Baker Intervenors’ Allegations

On August 6, 2012, Intervenors National Association for the Advancement of Colored
People, Jacksonville Branch (“NAACP”), Jacksonville Brotherhood of Fire Fighters (“JBOF”),
and thirteen named individuals (“Baker Intervenors”) who represent an uncertified class defined
as “all present or past African-American candidates for promotion to Engineer, Lieutenant
(Suppression), Captain (Suppression), and/or District Chief (Suppression) from July 30, 2006 to
the present” (“Intervenor Class™), moved to intervene in the United States’ pattern or practice
lawsuit, alleging that the City’s pass/fail and rank-order uses of the same examinations cited in
the United States” Complaint resulted in a disparate impact and shortfall, as alleged by the

United States, upon the Intervenor Class.

Smith Plaintiffs” Allegations

On April 12, 2011, Case No. 3:11-cv-345-J-32MCR was filed by a group of individual
promotion candidates (“Smith Plaintiffs™), claiming that eight (8) specific JFRD promotion
examinations administered by the City between 2006 and 2011 had a disparate impact against
African Americans and also constituted disparate treatment against the Smith Plaintiffs, in
violation of Title VII and the Florida Civil Rights Act. The Smith Plaintiffs allege claims of
racial discrimination against the Union as being responsible for the promotion testing program
used by the City. In addition, the Smith Plaintiffs allege interference with the right to contract

and other civil rights, in violation of 42 U.S.C. § 1981, against the Union. The Court
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consolidated the Smith case with the United States’ case for the purposes of the overlapping
claims.

The Smith Plaintiffs” claims have been split into two complaints. Complaint A addresses
the disparate impact claims related to promotion examinations for Engineer (2008 and 2011),
Lieutenant (Suppression) (2007 and 2011), Captain (Suppression) (2008), District Chief
(Suppression) (2006), and is filed in Case No: 3:12-cv-451-J-32MCR. Complaint B addresses
the disparate impact claims in Complaint A against the Union, disparate impact and disparate
treatment claims against the City and the Union related to the Captain (Rescue) (2008) and
District Chief (Rescue) (2008) examinations, and other disparate treatment claims against the
City and the Union, and is filed as 3:11-cv-345-J-32MCR. The Smith Plaintiffs contend that test
scores of African-American and racial minority candidates on all challenged promotion
examinations were disproportionately ranked near the bottom of the results. The Court stayed
Complaint B, and the City and the Union have not been required to answer it. This Consent
Decree resolves all claims asserted in Complaints A and B.

The Smith Plaintiffs contend that both the City and the Union have committed to
complying with the Uniform Guidelines on Employee Selection, 29 C.F.R. 81607 et seq., and
contend that the validity of the promotion process is not consistent with the Uniform Guidelines.
The Smith Plaintiffs” allegations parallel in most respects the allegations in the case brought by
the United States. The Court has not addressed the Smith Plaintiffs’ Rescue claims in the June 9,
2015 order (ECF No. 202) and no further pre-trial proceedings will occur if this Consent Decree

is approved.
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EEOC’s Allegations

On April 30, 2012, Case No. 3:12-cv-491-J-32MCR was filed by the Equal Employment
Opportunity Commission (“EEOC”), claiming that with respect to the ten (10) examinations
cited in the United States” Complaint, the Union negotiated and advocated for a discriminatory
promotion process that resulted in a disparate impact against African Americans. Accordingly,
the EEOC alleges that the Union intentionally pursued policies and practices that discriminate
against African Americans and that deprive or tend to deprive African Americans of employment
opportunities because of their race, in violation of Title VII. The Court stayed the EEOC’s
lawsuit pending resolution of the United States’ claims against the City.

The United States, NAACP, JBOF, Baker Intervenors, and the Smith Plaintiffs are
hereinafter referred to as “Plaintiffs.”

The Plaintiffs contend that the City’s use of promotion examinations measuring job
knowledge on a pass/fail basis and in descending rank order have not been demonstrated, using
professionally accepted validation standards, to be valid and are, therefore, neither job-related
nor consistent with business necessity and, even if they were job-related and consistent with
business necessity, there are alternative candidate assessment procedures capable of producing
equal or more valid predictions of future on-the-job performance for the positions at issue while

producing less adverse impact upon African-American candidates.

The City’s and Union’s Position

The City and the Union dispute the Plaintiffs’ claims and allegations, and deny that they
have violated Title VII. The Defendants rely in part on this court’s findings in Nash v. City of
Jacksonville (M.D. Fla. 1995), aff’d, 85 F.3d 643 (11th Cir. 1996), and contend that the

promotion process and tests in use at JFRD: (a) did not have disparate impact against African
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Americans; (b) were content valid, job-related, consistent with the City’s business necessity, or
otherwise consistent with the requirements of Title VII; and (c) were previously approved by a
federal district court and the 11th Circuit Court of Appeals. The Defendants also contend that
Plaintiffs” proposed alternatives would not meet the City’s business needs equally well and

lessen adverse impact.

Factual Background

Subject to the Court’s approval of this Consent Decree, the Parties waive hearings and
findings of fact and conclusions of law on the merits of this case. For purposes of this Consent
Decree only, and without any admission of liability by the Defendants, the Parties set forth the
following background facts, arguments, and proposed evidence.

The Jacksonville Fire and Rescue Department (“JFRD”) consists of five major divisions:
Rescue, Suppression (a/k/a Operations), Fire Prevention, Emergency Preparedness, and Training.
The Suppression Division is the largest division, employing approximately 75% of JFRD’s
uniformed workforce. JFRD’s command structure consists of the following ranks in ascending
order: Fire Fighter, Engineer, Lieutenant, Captain, District Chief, Battalion Chief, Division
Chief, and Department Chief. Promotion to the ranks of Engineer, Lieutenant, Captain, and
District Chief is accomplished through a written promotion examination, combined with
seniority points and veterans’ preference points, as applicable. Above the rank of Engineer, the
written promotion examinations are both rank and division specific.

Between 2004 and 2011, JFRD screened and selected candidates for promotion to
Engineer, Lieutenant (Suppression), Captain (Suppression), and District Chief (Suppression) by
administering and scoring a 100-question multiple choice examination to those applicants who

met all other eligibility requirements at the time they signed up to take the examination (i.e., at
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least 12 months in current rank, no discipline in the last 12 months, all required training and
certifications or licenses, and, starting in 2007, various Professional Growth and Development
requirements). Questions on the examinations were developed from written materials to which
examination takers had access prior to the examinations’ administration. The written materials
from which questions were constructed were publicized to examination candidates in the form of
a reading list.

In order to pass the written examination and be eligible for promotion consideration, a
candidate must have answered 70% of the written questions correctly (after challenges to
questions were taken into account). Candidates who scored less than 70% on the written
examination were considered to have failed the examination and were not eligible for further
promotion consideration. The JFRD awarded applicable seniority points and veterans’
preference points to candidates who passed the examination to arrive at a candidate’s final score.
Candidates who achieved a passing score on the examination were placed on eligibility lists in
descending rank order based on final scores.

On June 9, 2015, the Court granted partial summary judgment for the United States, the
NAACP, JBOF, Baker Intervenors, and Smith Plaintiffs (as to their allegations in Complaint A
only) in phase one of the United States’ lawsuit, finding that, “plaintiffs have made the necessary
prima facie showing of disparate impact to warrant continuance of the case” with respect to 9 of

the 10 examinations challenged in the United States’ complaint. (ECF No. 202 at 3).

Consent Decree
The Parties desire that this action be settled by an appropriate Consent Decree in order to
avoid the burden of further protracted litigation, and agree to the jurisdiction of this Court over

the Parties and subject matter of this action. The Parties further agree to the entry of this
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Consent Decree as final and binding between themselves as to the issues raised in the complaints
filed in these actions as well as the issues and actions referenced in Paragraph 17.

This settlement, as reflected in this Consent Decree and appendices, is fair, reasonable,
adequate, and consistent with federal law. The settlement promotions given to Claimants under
this Consent Decree do not exceed Plaintiffs’ estimate of the promotion opportunities allegedly
lost by African-American candidates on the examinations at issue as a result of the City’s
pass/fail use of the written examinations and rank-order use of final scores, represent a
compromise by the Parties, and are remedial relief for identified individuals whom Plaintiffs
contend are victims of the employment practices challenged by the Plaintiffs as unlawful. The
Defendants contend that the method used by Plaintiffs for estimating the alleged lost promotion
opportunities is not the only professionally acceptable method for estimating promotion
opportunities, but, for purposes of this settlement, Defendants do not challenge Plaintiffs’
estimate. Further, the relief provided by this Consent Decree does not exceed make-whole relief
to the class of Claimants who Plaintiffs contend were alleged victims of the practices challenged
by the Plaintiffs.

I DEFINITIONS

1. The “Parties” to this Consent Decree are: (i) the United States; (ii) the Consolidated City
of Jacksonville (“City”); (iii) the Jacksonville Association of Fire Fighters, Local 122,
International Association of Fire Fighters (*“Union™); (iv) Intervenor National Association for the
Advancement of Colored People, Jacksonville Branch (“NAACP”); (v) Intervenor Jacksonville
Brotherhood of Fire Fighters (“JBOF”); (vi) the Baker Intervenors; (vii) the Smith Plaintiffs
named in the most recent version of Complaints A and B (“named Smith Plaintiffs™); and (viii)

the Equal Employment Opportunity Commission (“EEOC”).
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2. “Claimant” refers to (i) any African-American candidate who sat for one of the
following examinations: 2004 Lieutenant (Suppression), 2004 Captain (Suppression), 2005
Engineer, 2006 District Chief (Suppression), 2007 Lieutenant (Suppression), 2008 Engineer,
2008 Captain (Suppression), 2009 District Chief (Suppression), 2011 Engineer, 2011 Lieutenant
(Suppression) and who was not promoted from that examination; or (ii) any named Smith
Plaintiff who sat for one or more of the “Relevant Promotion Examinations” (defined in
Paragraph 10), and who was not promoted from that examination. The individuals described in
(i) and (i) qualify as claimants regardless of whether the person is still employed by the City or
was promoted from a subsequent examination.

3. “Final Entry” of the Consent Decree refers to the date that the Court enters the Consent
Decree as final in an Order at or after the Fairness Hearing on the Terms of the Consent Decree
as set forth in Paragraph 31 of this Consent Decree.

4. “Individual Relief” means Monetary Relief, and/or an offer of Settlement Promotion as
defined in this Consent Decree, which a Claimant may receive pursuant to the terms of this
Consent Decree.

5. “New Promotion Examinations” means the examinations developed for each Promotion
Position pursuant to Paragraphs 76-107.

6. “Settlement Fund” means the four million, nine hundred thousand dollars ($4,900,000)
the City will provide pursuant to Paragraph 16 of this Consent Decree.

7. “Promotion Position” means the ranks of Engineer, Lieutenant, Captain, and District
Chief in JFRD’s Suppression, Rescue, and/or Prevention Divisions.

8. “Settlement Promotion” means the position to which an eligible Claimant will be
promoted pursuant to this Consent Decree (eligibility as determined by Paragraph 37 of this

Consent Decree) and represents the rank to which Plaintiffs allege the Claimant would have been
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promoted based on the Relevant Promotion Examination taken by the Claimant in the absence of
the discrimination alleged by the Plaintiffs. If the Claimant took a Relevant Promotion
Examination for more than one rank, it is the higher rank to which an eligible Claimant would
have been promoted. The position of Captain (Rescue) will be replaced with Lieutenant
(Rescue) solely for the purpose of creating a Settlement Promotion, recognizing that Lieutenant
(Rescue) is neither a Relevant Promotion Examination nor a Relevant Promotion Position.

9. “Relevant Promotion Position” means the following promotion positions in the JFRD:
Engineer, Lieutenant (Suppression), Captain (Suppression), District Chief (Suppression), Captain
(Rescue), and District Chief (Rescue).

10. “Relevant Promotion Examination” means each of the following 100-question multiple
choice examinations used by the City to select candidates for promotion: 2004 Lieutenant
(Suppression), 2004 Captain (Suppression), 2005 Engineer, 2006 District Chief (Suppression),
2007 Lieutenant (Suppression), 2008 Engineer, 2008 Captain (Suppression), 2009 District Chief
(Suppression), 2011 Engineer, 2011 Lieutenant (Suppression), 2008 Captain (Rescue), and 2008
District Chief (Rescue).

11.  “Reviewing Party(ies)” means experts and counsel for the City and the United States,
who will review all Engineer, Suppression, Rescue and Prevention examination materials as
specified herein, which materials shall be treated as confidential as set forth in Paragraph 107,
for examinations given during the life of the Consent Decree. If, in the process of reviewing any
specific examination, a Plaintiff establishes to the Court’s satisfaction that there is an
irreconcilable and material disagreement between the United States and other Plaintiffs as to the
application of the terms of the Consent Decree to the review of the development of a specific

New Promotion Examination, the Reviewing Party(ies) for that examination shall become:

10
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a. For any Engineer and Suppression examination: experts and counsel for the City,
the Union, the NAACP, and JBOF. Counsel and the expert for the Smith
Plaintiffs shall serve as a Reviewing Party for any of these examinations only in
the event that no other Plaintiff agrees to serve as a Reviewing Party; and
b. For any Captain (Rescue) or District Chief (Rescue) examination: experts and
counsel for the City, the Union, and the Smith Plaintiffs.
12.  “Pension Adjustment Group” (“PAG”) are those Claimants who will use a portion of
their Monetary Relief to adjust their pension benefit pursuant to a formula agreed to by the
parties.
13. “Pension Non-Adjustment Group” (“PNAG”) are those Claimants who will not use a
portion of their Monetary Relief to adjust their pension benefit.
14. “Monetary Relief” under this Consent Decree is the amount paid to each qualified
Claimant in the PAG or PNAG.
15. “Days” refers to calendar days unless business days are clearly specified. If any deadline
referenced in this Consent Decree should fall on a weekend or federal or City of Jacksonville
holiday, the deadline shall be extended by two business days. For purposes of this paragraph, a
“holiday” shall include any official closure of the offices of any governmental entity because of
inclement weather or other unanticipated contingency or government shutdown.
1. SCOPE OF THE CONSENT DECREE
16. In exchange for the release detailed in Section 111 below, the City will:
a. Expend a total sum of $4,900,000.00 to be used as set forth in this Consent

Decree;

11
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b. Implement New Promotion Examinations for promotions to Engineer, the
Suppression Division, the Prevention Division and the Rescue Division in
accordance with Paragraphs 76-107; and

C. Create up to forty 40 Settlement Promotion Positions that will be offered to
eligible Claimants, as discussed in Paragraphs 108-117 of this Consent Decree.

I1l.  RELEASE

17. In exchange for the relief provided herein, (1) the United States releases the City and
Union from any and all of the claims made in its Complaint and any and all other Title VII
disparate impact, disparate treatment, or pattern-or-practice claims that could have been made in
any legal proceeding related to any JFRD promotion examinations through the Final Entry of this
Consent Decree; the United States further agrees to not use Commissioner’s Charge No. 510-
2008-02364 (against the City) or Charge No. 510-2008-02365 (against the Union) as the
jurisdictional basis for filing a lawsuit against the City or Union; (2) the NAACP, JBOF, Baker
Intervenors, and Smith Plaintiffs release the City and the Union from any and all legal or
administrative claims filed or that could have been filed relating to JFRD promotions (including
but not limited to eligibility for examination, promotion examinations, award of seniority points
and veterans’ preference points and any discrimination or retaliation claims related thereto)
through the Final Entry of this Consent Decree; (3) the Smith Plaintiffs also release the City and
Union from all claims made or that could have been made in Complaints A and B through the
Final Entry of this Consent Decree; (4) all individual Claimants will release the City and Union
upon their signing of the Acceptance of Relief and Release of Claims Form referenced in
Paragraphs 51-52; and (5) The EEOC releases the Union from any and all claims made in its
Complaint. The EEOC further releases the Union from all other Title VI claims (including but

not limited to disparate impact, disparate treatment, or pattern or practice claims) that could have

12
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been made in any legal proceeding related to any JFRD promotional examinations or the JFRD
promotional process through the date of the entry of this Consent Decree. The EEOC further
agrees not to use Commissioner’s Charge No. 510-2008-02365 (against the Union) as the
jurisdictional basis for filing a lawsuit against the Union. As of the date of EEOC’s execution of
the Consent Decree, there are no other pending charges against the Union. The releases set forth
in Paragraph 17 shall become effective on Final Entry of the Consent Decree.

IV.  FAIRNESS HEARING ON THE TERMS OF THE CONSENT DECREE AND
MOTION FOR DISTRIBUTION OF SETTLEMENT FUNDS

A.  Provisional Entry of the Consent Decree

18. Upon execution of this Consent Decree, the Plaintiffs shall promptly file a motion for the
provisional approval and entry of the Consent Decree by the Court and request that the Court
schedule a Fairness Hearing on the Terms of the Consent Decree to allow the Court to determine
whether the terms of the Consent Decree are fair, adequate, reasonable, and consistent with
federal law. In its motion, the Plaintiffs will also seek and Order approving the use of a
Qualified Settlement Fund. Plaintiffs will also file an Unopposed Motion for Distribution. The
Plaintiffs will request that the Court provide at least one hundred (100) days’ notice of the date
and time set for any Fairness Hearing on the Terms of the Consent Decree and Unopposed
Motion for Distribution.

19. At the time the Plaintiffs file the motion for the provisional approval and entry of the
Consent Decree by the Court, they shall also provide the City with a list of potential Claimants.
20.  The purpose of the Fairness Hearing on the Terms of the Consent Decree and the related
notification provisions of the Consent Decree in Paragraphs 22-25 is to provide all persons who
may be affected by the terms of the Consent Decree with notice and an opportunity to present
objections prior to Final Entry of the Consent Decree, in accordance with Section 703(n) of Title
VII, 42 U.S.C. § 2000e-2(n).

13
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B. Notice of Settlement and Fairness Hearing to Potential Claimants

21. No later than ninety (90) days prior to the Fairness Hearing on the Terms of the Consent
Decree, the City shall provide to the United States the last known email address and mailing
address for each potential Claimant identified by Plaintiffs pursuant to Paragraph 19.

22, No later than seventy-five (75) days prior to the Fairness Hearing on the Terms of the
Consent Decree, the United States shall send a letter informing each Claimant of the settlement
(Appendix 1, Part 1), a copy of a Notice of Settlement and Fairness Hearing (Appendix 1, Part
2), Instructions for Filing an Objection Prior to the Fairness Hearing and a blank Objection to the
Entry of the Consent Decree Form (Appendix 1, Part 3) (collectively, “Notice Documents™) in
the formats set forth in Appendix 1 via e-mail to the last known e-mail address and via first-class
U.S. mail to the last known mailing address of each potential Claimant. The Notice Documents
will include instructions on how Claimants may access the Consent Decree through the City’s
website. At the same time, the United States shall also send a copy of an Interest-in-Relief Form
(Appendix 1, Part 4) to the last known e-mail address and via first-class U.S. mail to the last
known mailing address of each potential Claimant.

23.  The Interest-in-Relief Form will specify the types of relief available to Claimants,
including the availability of Monetary Relief (with or without pension adjustment) and

Settlement Promotions.

C. Notice of Settlement and Fairness Hearing to Other Interested Parties and General
Public
24. No later than seventy-five (75) days prior to the Fairness Hearing on the Terms of the

Consent Decree, the City shall publish the United States” Notice Documents described in
Paragraph 22 in the format set forth in Appendix 2, to each sworn employee of the JFRD,

through the City’s Target Solutions system.

14
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25. No later than seventy-five (75) days prior to the Fairness Hearing on the Terms of the
Consent Decree, the City shall publish on its website and on the JFRD’s website a publicly-
accessible link from which the Notice Documents in the format set forth in Appendix 2 and the
Consent Decree can be accessed. This publicly-accessible link and notice shall be published and
remain on the websites until the date of the Fairness Hearing on Individual Relief.

D. Objections to Entry of the Consent Decree

26. A person who wishes to object to the terms of the Consent Decree may file a written
objection in accordance with the requirements set forth in the Notice Documents; specifically, in
the Instructions for Filing an Objection Prior to the Fairness Hearing and Objection to the Entry
of the Consent Decree Form.

27.  Objections shall state the objector’s name, mailing address, telephone number and e-mail
address, if any; set forth a specific description of the objector’s basis for objecting; include
copies of any documentation supporting the objection; state the name and contact information of
the objector’s counsel, if any; and state whether the objector wishes the opportunity to be heard
in Court at the Fairness Hearing on the Terms of the Consent Decree.

28.  Objections submitted via mail must be postmarked no later than forty (40) days before
the Fairness Hearing on the Terms of the Consent Decree. Objections submitted via e-mail must
be transmitted electronically no later than forty (40) days before the Fairness Hearing on the
Terms of the Consent Decree. Any person who fails to submit a timely objection shall be
deemed to have waived any right to object to the terms of the Consent Decree, unless there is
good cause, as determined by the Court, for the failure. Within four (4) days of receipt of each
timely or untimely objection, the United States will forward a copy of such objection to all

Parties.

15
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29. No later than seven (7) business days prior to the Fairness Hearing on the Terms of the
Consent Decree, Plaintiffs” counsel shall file with the Court copies of all objections received, and
the Parties shall file their responses, if any, to timely objections. Any personally identifiable
information other than name (i.e., objector’s address and telephone number) shall be redacted.
E. Return of Interest in Relief Forms

30. In order to be eligible for Individual Relief, a Claimant must submit an interest-in-relief
form by first class U.S. mail or by email no later than forty (40) days before the Fairness Hearing
on the Terms of the Consent Decree. Any person who fails to submit a timely interest-in-relief
form shall be deemed to have waived any claim to relief under the Consent Decree, unless there
is good cause, as determined by the United States, for the failure.

F. Final Entry of the Consent Decree

31. If the Court determines that the terms of this Consent Decree are fair, adequate,
reasonable, and consistent with federal law, the Court shall enter the Consent Decree without
material modification at or after the Fairness Hearing on the Terms of the Consent Decree.

V. SETTLEMENT FUND

32. No later than fifteen (15) days after Final Entry of the Consent Decree, the City shall
transfer Two Million, One Hundred Fifty Thousand Dollars ($2,150,000) of the $4,900,000
Settlement Fund to the Qualified Settlement Fund, of which $1,400,000 shall be allocated for
attorney’s fees. The remaining $750,000 shall be allocated in the manner designated solely by
Plaintiffs as set out in Plaintiffs’ Unopposed Motion for Distribution.

33.  The remainder of the Settlement Fund ($2,750,000.00) shall be held by the City pending
assignment of Claimants to PAG and PNAG, to be dispersed no later than the first quarter of
Fiscal Year 2019 pursuant to Paragraphs 60-75.

V1.  INDIVIDUAL MONETARY RELIEF, PENSION ADJUSTMENT, PROMOTION
RELIEF, AND FAIRNESS HEARING AS TO ALL

16
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A. Eligibility for Monetary Relief, Pension Adjustment, and Promotion Relief

34. A Claimant may be eligible for Settlement Promotion and/or Monetary Relief (from the
$2,750,000) with or without pension adjustment. The United States shall determine each
Claimant’s eligibility and share of the $2,750,000. In addition, named Smith Plaintiffs and
Baker Intervenors may be eligible for additional specific settlement relief (from the remaining
$750,000 of the Settlement Fund) as set forth in Plaintiffs’ Unopposed Motion for Distribution.
35. The $2,750,000 referenced in Paragraph 34 will be distributed in a reasonable and
equitable manner among all eligible Claimants who submitted an Interest-in-Relief Form. The
United States will take into account the date of the Relevant Promotion Examination which the
Claimant took, the rank held at the time by the Claimant, and subsequent personnel action with
respect to the Claimant (i.e., promotion, retirement, separation from service). A Claimant may
be eligible for a share of the $2,750,000 even if not eligible for a Settlement Promotion.

36. A Claimant is eligible for pension adjustment only if the Claimant is African American
and, by Final Entry of the Consent Decree, has entered the Deferred Retired Option Program
(“DROP”) or retired (thereby establishing the Claimant’s bi-weekly pension benefit) while
holding the same rank the Claimant had when the Claimant last took a challenged examination.
37. A Claimant will be eligible for a Settlement Promotion to Engineer, Lieutenant
(Suppression), Captain (Suppression) or District Chief (Suppression) only if he or she is African
American and: (a) between 2004 and 2011 the Claimant took an examination for the relevant
position; (b) scored at least a 70 on that examination or on an examination for the same rank
given after 2011 (provided that an eligibility list for that examination was certified by the City’s
Human Resources Department prior to the date when the Court enters this Consent Decree as
final); and (c) at the time the promotion is offered, the Claimant is not disqualified from being
promoted because of a disciplinary issue as set forth in the City’s Civil Service Rules. A
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Claimant will be eligible for promotion to Lieutenant (Rescue) only if he or she is an African-
American Smith Plaintiff and: (a) between 2004 and 2011 the Claimant took an examination for
Lieutenant (Rescue); (b) scored at least a 70 on that examination or on an examination for the
same rank given after 2011 (provided that an eligibility list for that examination was certified by
the City’s Human Resources Department prior to the date when the Court enters this Consent
Decree as final); and (c) at the time the promotion is offered, the Claimant is not disqualified
from being promoted because of a disciplinary issue as set forth in the City’s Civil Service
Rules. Being eligible for a Settlement Promotion does not mean the Claimant will be offered a
Settlement Promotion.

B. Eligibility Determinations Filed with the Court and Provided to the Parties

38. No later than fifteen (15) days after Final Entry of the Consent Decree, the United States
will file with the Court and serve upon the Parties the following Proposed Individual Relief
Lists:

a. Proposed Monetary Relief List identifying who has been deemed eligible for
Monetary Relief without pension adjustment, including each Claimant’s share of
the $2,750,000;

b. Proposed Monetary Relief List identifying who has been deemed eligible for
Monetary Relief with pension adjustment, including each Claimant’s share of the
$2,750,000; and

C. Proposed Settlement Promotion List identifying who has been deemed eligible for
a Settlement Promotion.

39. Upon the filing of the Proposed Individual Relief Lists, the United States shall move the
Court to hold a Fairness Hearing on Individual Relief to allow the Court to determine whether

the Proposed Individual Relief Lists should be approved or amended. The Court will provide the
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Parties at least seventy-five (75) days’ notice of the date and time set for the Fairness Hearing on
Individual Relief.
C. Notice of Relief Determinations to Claimants
40. No later than sixty (60) days before the date set for the Fairness Hearing on Individual
Relief, the United States will send, to the last known mailing address by first class U.S. Mail and
last known email address, a Notice of Individual Relief Fairness Hearing Documents to each
person who submitted an interest in relief form. The notice will include:
a. A Letter to Claimants, in the format attached as Appendix 3 (Part 1), to PAG and
PNAG Claimants, informing each Claimant of the Individual Relief for which the
Claimant has been found eligible, as well as the reasons for which the Claimant
was found ineligible for any particular Individual Relief sought. The letter shall
also specify the type and amount of Monetary Relief for which the Claimant was
found eligible;
b. Notice of the scheduled Fairness Hearing on Individual Relief, Instructions for
Filing an Objection, and an Objection to Individual Relief Form, in the formats
attached as Appendix 3 (Part 2);
C. Information regarding the share of the $2,750,000 that has been allocated to the
Claimant; and
d. Notification that any relief must first be approved by the Court.
41. The Notice of Individual Relief Fairness Hearing Documents will include a document
informing the Claimant of the group in which the Claimant has been placed (PAG or PNAG),
and allowing PAG Claimants to reject the PAG designation and move to PNAG (PNAG
Election). The document will provide each PAG Claimant with the estimated adjusted pension

benefit calculated using the formula agreed to by the Parties.
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42.  Claimant’s PNAG Election must be submitted via mail or email to the United States.
PNAG Elections submitted by mail must be postmarked no later than thirty (30) days prior to
the date set for the Fairness Hearing on Individual Relief. PNAG Elections submitted via e-
mail must be sent no later than thirty (30) days prior to the date set for the Fairness Hearing on
Individual Relief.

43.  The Notice of Individual Relief Fairness Hearing Documents will be provided by the

United States to the individual Claimants. If a Claimant is known by the United States to be

represented by counsel, the Claimant’s counsel will receive a copy as well.

D. Objections to Proposed Individual Relief

44. A Claimant who wishes to object to any determination regarding Individual Relief as set

out in his or her cover letter (Appendix 3 (Part 2)) must file a written objection in accordance

with the requirements set forth in Appendix 3 (Part 2). Objections shall be submitted to the

United States and shall state the Claimant’s name, mailing address, telephone number, and e-

mail address; set forth a specific description of the Claimant’s basis for disputing the relief

determinations in the Proposed Individual Relief Lists; include copies of all documentation
supporting the objection(s); state the name, mailing and e-mail addresses, and telephone number
of the Claimant’s counsel, if any; and state whether the Claimant wishes the opportunity to be
heard in Court at the Fairness Hearing on Individual Relief.

45, Objections submitted via U.S. Mail must be postmarked no later than thirty (30) days

prior to the date set for the Fairness Hearing on Individual Relief, and objections submitted via e-

mail must be transmitted electronically no later than thirty (30) days prior to the date set for the

Fairness Hearing on Individual Relief. Within four days of receipt of each timely or untimely

objection, the United States will forward a copy of such objection to all Parties.
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46.  Any Claimant who fails to submit a timely Objection to Individual Relief form shall be
deemed to have waived any right to object to any determination on Individual Relief, unless
there is good cause for the failure, as determined by the Court.
47. No later than seven (7) business days prior to the Fairness Hearing on Individual Relief,
the United States’ counsel shall file with the Court copies of all objections received, and the
Parties shall file their responses, if any, to timely objections, no later than seven (7) business
days prior to the fairness hearing.
48. At or after the Fairness Hearing on Individual Relief, the Court shall determine which, if
any, objections to the Proposed Individual Relief Lists are well-founded. The Court shall then
approve the Lists as submitted or, if the Court finds that any objections are well-founded, shall
amend the Lists consistent with such findings.
49. The Court will find that an objection to the Proposed Individual Relief Lists, including an
objection to the amount of Monetary Relief to be given to a Claimant, is well-founded only if the
Court finds that the determination reflected in such List was not fair, adequate, reasonable, and
consistent with federal law and the provisions of this Consent Decree.
50. If the Court determines that the Proposed Individual Relief Lists (as submitted by the
United States pursuant to Paragraph 38, or as amended by the Court pursuant to Paragraph 48,
are fair, adequate, reasonable, and consistent with federal law and consistent with this Consent
Decree, the Court shall approve the Individual Relief to Claimants at or after the Fairness
Hearing on Individual Relief. This approved relief shall be the Final Individual Relief Lists, and
include a:

a. Final Monetary Relief List identifying who has been deemed eligible for

Monetary Relief without pension adjustment, including each Claimant’s share of

the $2,750,000;
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b. Final Monetary Relief List identifying who has been deemed eligible for
Monetary Relief with pension adjustment, including each Claimant’s share of the
$2,750,000; and

C. Final Settlement Promotion List identifying who has been deemed eligible for a
Settlement Promotion.

VIlI. EXECUTION OF INDIVIDUAL RELIEF

A. Notice of Individual Relief and Release of Claims

51.  Within fifteen (15) days after the Court approves the Final Individual Relief Lists
pursuant to Paragraph 50, the United States shall send a notice of Individual Relief to each
Claimant via e-mail to the last-known e-mail address and via first-class U.S. mail to the last-

known mailing address. The notice shall include a:

a. Notice of Individual Relief in the form set forth in Appendix 4; and an
b. Acceptance of Individual Relief and Release of Claims Form in the form set forth
in Appendix 4.

52. To receive the Individual Relief approved by the Court, a Claimant must return to the
United States an Acceptance of Individual Relief and Release of Claims Form as set forth in
Appendix 4 of this Consent Decree no later than forty-five (45) days after the Court approves the
Individual Relief to Claimants pursuant to Paragraph 50.

53. A Claimant’s failure to return an executed Acceptance of Individual Relief and Release
of Claims Form by the deadline set forth in Paragraph 52 shall constitute a rejection and forfeit
by the Claimant of the Individual Relief approved by the Court and shall release the Parties from
any further obligation under the Consent Decree to provide Individual Relief to the Claimant.
54, No later than sixty (60) days after the Court approves the Final Individual Relief Lists,

the United States shall provide to the City and Union copies of all executed Acceptance of
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Individual Relief and Release of Claims Forms that were returned. The United States shall also
provide to all the Parties a list of all Claimants who submitted Acceptance of Individual Relief
and Release of Claims Forms and a list of those Claimants who did not submit such forms.

B. Amended Final Individual Relief List

55. No later than seventy-five (75) days after the Court approves the Individual Relief to
Claimants pursuant to Paragraph 50, the United States shall amend the Final Individual Relief
Lists. The Amended Final Individual Relief Lists created by the United States shall include an:

a. Amended Final Monetary Relief List identifying who has been deemed eligible
for Monetary Relief without pension adjustment, including each Claimant’s share
of the $2,750,000;

b. Amended Final Monetary Relief List identifying who has been deemed eligible
for Monetary Relief with pension adjustment, including each Claimant’s share of
the $2,750,000; and

C. Amended Final Settlement Promotion List identifying who has been deemed
eligible for a Settlement Promotion.

The Amended Final Individual Relief Lists shall not include any Claimant who failed to execute
and return the Acceptance of Individual Relief and Release of Claims Forms in a timely manner
as required by Paragraph 52.
56. In establishing the Amended Final Monetary Relief Lists, the United States shall
reallocate any Monetary Relief forfeited by Claimants who did not return Acceptance of
Individual Relief and Release of Claims Forms among those who did in a manner keeping with
the relative amounts given by the Court to those Claimants who returned an Acceptance of

Individual Relief and Release of Claims Forms in a timely manner as required by Paragraph 52.
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57. No later than seventy-five (75) days after the Court approves the Individual Relief to

Claimants pursuant to Paragraph 50, the United States shall provide the Parties the Amended

Final Individual Relief Lists created pursuant to Paragraphs 55-56.

58. The Amended Final Settlement Promotion List shall identify, for each rank to which

Settlement Promotions will be made, the order in which offers of Settlement Promotion are to be

extended to Claimants by the City. The order will be determined solely by Plaintiffs.

C. Transfer of PNAG Funds to Qualified Settlement Fund

59. No later than thirty (30) days after the United States provides the Parties with the

Amended Final Individual Relief List created pursuant to Paragraphs 55-57, but no earlier than

October 15, 2018, the City shall send to the Qualified Settlement Fund all money in the

Settlement Fund allocated to PNAG Claimants.

D. Distribution from Qualified Settlement Fund

60. No later than thirty (30) days after the Qualified Settlement Fund receives from the City

the money described in Paragraph 59, the Qualified Settlement Fund shall make the following

disbursements:

a. One Million Four Hundred Thousand Dollars ($1,400,000) to resolve attorney’s

fees and costs claimed by the NAACP, JBOF, the Baker Intervenors, and the
Smith Plaintiffs up to, and including, the date when the Court enters this Consent
Decree. This amount shall be paid to the following entities pursuant to
instructions to be provided by such entities to the Qualified Settlement Fund: (1)
The Law Office of Kirsten Doolittle, P.A.; (2) The Lawyers’ Committee for Civil
Rights Under Law; (3) Miner, Barnhill & Galland, P.C.; and (4) Elfvin,

Klingshirn, Royer & Torch, LLC. This payment resolves claims by NAACP,
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JBOF, the Baker Class, and the Smith plaintiffs for attorney’s fees and costs for
the period through the date of Final Entry of this Consent Decree.
b. Funds pursuant to Plaintiffs” Unopposed Motion for Distribution.

61. No later than thirty (30) days after the Qualified Settlement Fund receives from the City
the money referenced in Paragraph 59, the Qualified Settlement Fund shall send Monetary Relief
award checks to PNAG Claimants. The amount of the check shall be the amount shown for the
Claimant on the Amended Final Monetary Awards List minus the amount of appropriately
withheld taxes.
62.  The Qualified Settlement Fund shall be solely responsible for withholding and remitting
to the appropriate taxing authorities the appropriate portion on any Monetary Relief award paid
to PNAG Claimants. The City will not be responsible for any taxes for Monetary Relief
distributed to PNAG Claimants.
63. No later than fifteen (15) days after the Qualified Settlement Fund sends Monetary Relief
award checks to PNAG Claimants, the Qualified Settlement Fund shall provide to the United
States a statement indicating the amount of the payment made to each PNAG Claimant, the
amount withheld for taxes and other amount required to be withheld by law, and the purpose of
each such withholding.
64. No later than ninety days (90) days after the Qualified Settlement Fund sends Monetary
Relief awards checks to PNAG Claimants, the Qualified Settlement Fund shall provide to the
United States a list of all PNAG Claimants whose Monetary Relief payments are still
outstanding. The list shall identify which PNAG Claimants’ checks appear to have been
delivered (no returned check) but have not been cashed, and which PNAG Claimants’ checks
have been returned to the Qualified Settlement Fund as undeliverable. The Qualified Settlement

Fund shall also provide a statement of the amount of funds that remain with the Fund.
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65. No later than one hundred twenty (120) days after the Qualified Settlement Fund sends
Monetary Relief awards checks to PNAG Claimants, the United States shall deliver by e-mail
and first class U.S. mail a letter to all PNAG Claimants whose Monetary Relief payments are
still outstanding to inform such PNAG Claimants that their Monetary Relief may be redistributed
or otherwise reallocated if they do not accept payment by a specified date that is one hundred
eighty (180) days after issuance of the check. The letter shall state that no further warnings
regarding such distribution will be given.

66. No later than two hundred ten (210) days after the Qualified Settlement Fund sends
Monetary Relief awards checks to PNAG Claimants, the Qualified Settlement Fund shall provide
the United States with a list of all PNAG Claimants whose Monetary Relief award checks were
returned as undeliverable and/or uncashed, as well as a statement of the amount of funds
remaining in the Qualified Settlement Fund.

67. No later than two hundred forty (240) days after the Qualified Settlement Fund sends
Monetary Relief awards checks to PNAG Claimants, the United States shall inform the Qualified
Settlement Fund either that the remaining funds should be reallocated among the other PNAG
Claimants who are listed on the Amended Final Monetary Relief List in a manner designed to
preserve the relative proportions of the Claimants’ shares of the portion of the Monetary Relief,
or, if the remaining funds are de minimis, that the remaining funds should not be reallocated
among the Claimants but rather shall be distributed to the JBOF and NAACP in equal shares
consistent with the purposes of the Consent Decree.

E. Execution by the City

68.  Within fifteen (15) days of the Parties submitting the Consent Decree for Final Entry, the
City will provide the United States with all information in the City’s control necessary to

calculate the estimates in Appendix 3 for Claimants who have retired or entered the DROP

26



Case 3:12-cv-00451-TJC-MCR Document 369-1 Filed 07/26/18 Page 28 of 110 PagelD 9849

program as of that date. In the event that additional Claimants retire or enter the DROP program
between this date and the date the Court enters the Consent Decree, the City will provide the
United States with all information in the City’s control necessary to calculate the estimates in
Appendix 3 for these Claimants within ten (10) days of Final Entry of the Consent Decree.

69.  Only PAG Claimants’ Monetary Relief shall be treated as pensionable pursuant to this
Consent Decree.

70. No later than ninety (90) days after receipt of the amended Final Individual Relief List,
the City will distribute the appropriate paychecks (containing the net Monetary Relief after all
pension contributions and tax withholdings) to PAG Claimants, and, following Board approval,
the Pension Fund will adjust the biweekly pension benefit of each PAG Claimant. The amount of
the pension adjustment and contributions for the individual PAG Claimants will be derived using
the agreed-to formula. The net payment will be determined by the agreed-to formula subject to
applicable tax withholding.

71. Following pension adjustment, PAG Claimants’ adjusted pension benefit will be treated
as a regular pension benefit for all purposes going forward.

72. Fifteen (15) days after issuing the paychecks and adjusting the pension benefits for all
PAG Claimants referenced in Paragraph 70, the City shall send confirmation to the United States
that all such paychecks were sent and pension benefits were adjusted.

73. Ninety (90) days after the City sends the paychecks to the PAG Claimants, the City shall
provide to the United States by email a list of any PAG Claimants whose checks have been
returned or have not been cashed, if any. The United States will contact the PAG Claimants and
ascertain the reason for the outstanding payment. The Parties will work cooperatively to address

any issues and ensure payment to the PAG Claimants.
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74.  The Office of General Counsel, as counsel for the City and the Pension Fund, confirms
that the Police and Fire Pension Fund Board has the ability to and will carry out the obligations
in Paragraphs 69-72 as directed by the ordinance approving the agreement to be passed by the
City Council, and by the Court’s entry of the Consent Decree as contemplated by this agreement.
75. In the event that the obligations to make pension adjustments are not made within 120
days of the United States providing the Amended Final Individual Relief List to the City, the
City will promptly confer with the United States and propose a remedy. If the City and the
United States cannot agree on a remedy, or the City does not execute the remedy within the time
agreed with the United States, the United States may move the Court to impose a remedy on the
City.

VIIl. NEW PROMOTION EXAMINATIONS

A. Introduction

76. The City will develop and use New Promotion Examinations for all Promotion Positions.
77, Following the Court’s Final Entry of the Consent Decree, the City will administer the
first New Promotion Examination for each Promotion Position only upon agreement with the
Reviewing Party(ies). Such agreement from the Parties will not be unreasonably withheld. If an
agreement cannot be reached, the Parties will seek resolution from the Court. Where applicable,
the Court will use Title VII disparate impact standards to resolve disputes regarding the New
Promotion Examinations.

B. Interim Selection Process

78. The Parties recognize that the proper development of New Promotion Examinations for
the Promotion Positions will take time, and that the City has immediate operational needs that
require the selection of candidates into the Promotion Positions prior to the implementation of

New Promotion Examinations in accordance with Paragraphs 81-107 of this Consent Decree.
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79. If the City requires candidates be placed in Promotion Positions while the Parties are still
developing New Promotion Examinations and there is no existing eligibility list for the position
or the conditions set forth in Paragraph 95 exist, the City must administer the examination using
the format used on the prior examination for that position.
80.  Approval from the Reviewing Party(ies) is not required for the administration of the
current promotion process during the Interim Selection Process in accordance with the terms of
this Consent Decree. The Parties to this Consent Decree will not challenge an examination given
pursuant to the Interim Selection Process provisions.
C. Development of New Promotion Examinations
81. For purposes of developing New Promotion Examinations, the City will provide all
relevant examination-development documents described in this section as follows:

a. For Engineer and Suppression examinations, to the United States and counsel for

the NAACP, JBOF, Baker Plain