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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,
Plaintiff,
V.

LEARFIELD COMMUNICATIONS, LLC,
IMG COLLEGE, LLC, and A-L TIER I LLC,

Defendants.

COMPETITIVE IMPACT STATEMENT

Plaintiff United States of America (“United States™), pursuant to Section 2(b) of the
Antitrust Procedures and Penalties Act, 15 U.S.C. § 16(b)-(h) (“APPA” or “Tunney Act”), files
this Competitive Impact Statement relating to the proposed Final Judgment against Defendants
IMG College (“IMG”), Learfield Communications, LLC (“Learfield”), and A-L Tier I LLC
(collectively “Defendants’), submitted for entry in this civil antitrust proceeding.

L. Nature and Purpose of the Proceeding

On February 14, 2019, the United States filed a civil antitrust complaint alleging that
Defendants agreed or otherwise coordinated to limit competition between themselves and
between themselves and smaller competitors. The Complaint alleges those agreements and that
coordination unlawfully restrain trade in the multimedia rights (“MMR”) management market
under Section 1 of the Sherman Act, 15 U.S.C. § 1. The Complaint seeks injunctive relief to

enjoin the Defendants from engaging in similar conduct in the future.
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Along with the Complaint, the United States filed a proposed Final Judgment. The
proposed Final Judgment prohibits sharing of competitively sensitive information, agreeing not
to bid or agreeing to jointly bid, and, absent approval from the United States, entering into or
extending MMR joint ventures. It also requires Defendants to implement an antitrust compliance
training program.

The United States and Defendants have stipulated that the proposed Final Judgment may
be entered after compliance with the APPA, unless the United States withdraws its consent.
Entry of the proposed Final Judgment would terminate this action, except that the Court would
retain jurisdiction to construe, modify, or enforce the provisions of the proposed Final Judgment
and to punish violations thereof.

I1. Description of the Events Giving Rise to the Alleged Violation

A. Industry Background

Millions of Americans enjoy college sports each year. Advertisers often try to reach
college sports fans by advertising during games, promoting their products at college sports
events, and sponsoring various aspects of college sports events and venues. Multimedia rights
management companies transform universities’ multimedia rights into revenue. Multimedia
rights firms do this by selling advertising, promotional, and sponsorship opportunities associated
with the universities’ sports programs to companies and other groups trying to reach the
universities’ sports fans. The multimedia rights can include space on videoboards and
scoreboards in football stadiums and basketball arenas, space on printed game programs,

commercial time during radio broadcasts of games, commercial time during radio and television
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broadcasts of coaches’ shows, promotional contests during games, and various other methods of
reaching fans.

B. Coordination in the MMR Industry

The Complaint alleges that IMG and Learfield have agreed or otherwise coordinated to
limit competition between one another and between themselves and smaller competitors. At
times, the coordination between IMG and Learfield has taken the form of joint ventures at
specific universities. Under the guise of legitimate business arrangements, these joint ventures
further Defendants’ interests over schools’, denying colleges the benefits of competition with
little, if anything, in return. With varying degrees of success, IMG and Learfield have also
attempted to wield the joint venture structure as a way to co-opt smaller competitors.
Additionally, when IMG and Learfield have unwound established joint ventures at certain
universities, the two firms have crafted non-compete agreements that continue to limit
competition.

The Complaint also alleges that, even in the absence of a so-called joint venture or
non-compete agreement, IMG and Learfield have sought ways to undermine competition,
including employing an informal policing mechanism to enforce an understanding not to
compete. Efforts to suppress competition have also extended to employee disputes and legal
settlements.

III.  Explanation of the Proposed Final Judgment

The provisions of the proposed Final Judgment closely track the relief sought in the

Complaint and are intended to provide prompt, certain, and effective remedies that will ensure

that Defendants and their employees and agents will not impede competition by agreeing not to
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compete, entering into unapproved joint ventures, or sharing competitively sensitive information
with their competitors. The requirements and prohibitions in the proposed Final Judgment will
terminate Defendants’ illegal conduct, prevent recurrence of the same or similar conduct, and
ensure that Defendants establish an antitrust compliance program. The proposed Final Judgment
protects competition and consumers by putting a stop to the anticompetitive conduct alleged in
the Complaint.

A. Prohibited Conduct

Section IV of the proposed Final Judgement prohibits Defendants from, directly or
indirectly, communicating competitively sensitive information related to bidding with any MMR
competitor.

Section IV also prohibits Defendants from agreeing with an MMR competitor not to bid,
or to bid jointly, on an MMR contract, including invitations or suggestions to bid jointly
Paragraph IV(C) outlines a process under which Defendants may seek approval from the United
States to form an MMR joint venture, but otherwise prohibits entering into, renewing, or
extending the term of any current or future MMR joint venture.

B. Conduct Not Prohibited

The proposed Final Judgment does not prohibit Defendants from undertaking activities
necessary to win MMR contracts on their own, selling multimedia rights to advertisers, or
creating packages for advertisers to advertise across MMR properties. Paragraph V(A) makes
clear that the proposed Final Judgment does not prohibit Defendants from communicating with
colleges, universities, athletic conferences, or venues seeking to enter into an MMR contract.

Paragraph V(B) confirms Defendants are permitted to communicate with actual or prospective
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advertisers, and Paragraph V(E) allows Defendants to communicate with a competitor for the
purpose of putting together multi-property advertiser packages. Paragraph V(G) confirms that
the proposed Final Judgment does not prohibit petitioning conduct protected by the Noerr-
Pennington doctrine.

Paragraphs V(D) and V(F) permit certain conduct related to joint ventures. Specifically,
Paragraph V(D) allows Defendants to have initial discussions with a competitor about the
formation of a joint venture that would then be subject to approval by the United States.
Paragraph V(F) makes clear that Defendants may communicate with competitors about the
operation of a joint venture established on or before July 1, 2018.

C. Antitrust Compliance Obligations

Under Section VI of the proposed Final Judgment, Defendants must designate an
Antitrust Compliance Officer who will be responsible for implementing training and antitrust
compliance programs and ensuring compliance with the Final Judgment. Among other duties,
the Antitrust Compliance Officer will be required to distribute copies of the Final Judgment and
ensure that training on the Final Judgment and the antitrust laws is provided to Defendants’
management. Section VI also requires Defendants to establish an antitrust whistleblower policy
and remedy and report violations of the Final Judgment. Under Paragraph VI(D)(4), Defendants,
through their CEO, General Counsel, or Chief Legal Officer, must certify annual compliance
with the Final Judgment. This compliance program is necessary in light of Defendants’

anticompetitive conduct.
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D. Enforcement and Expiration of the Final Judgment

The proposed Final Judgment contains provisions designed to promote compliance and
make the enforcement of Division consent decrees as effective as possible. Paragraph IX(A)
provides that the United States retains and reserves all rights to enforce the provisions of the
proposed Final Judgment, including its rights to seek an order of contempt from the Court.
Defendants have agreed that in any civil contempt action, any motion to show cause, or any
similar action brought by the United States regarding an alleged violation of the Final Judgment,
the United States may establish the violation and the appropriateness of any remedy by a
preponderance of the evidence and that Defendants have waived any argument that a different
standard of proof should apply. This provision aligns the standard for compliance obligations
with the standard of proof that applies to the underlying offense that the compliance
commitments address.

Paragraph IX(B) provides additional clarification regarding the interpretation of the
provisions of the proposed Final Judgment. The proposed Final Judgment was drafted to restore
competition the United States alleged was harmed by Defendants’ challenged conduct.
Defendants agree that they will abide by the proposed Final Judgment, and that they may be held
in contempt of this Court for failing to comply with any provision of the proposed Final
Judgment that is stated specifically and in reasonable detail, whether or not it is clear and
unambiguous on its face, and as interpreted in light of this procompetitive purpose.

Paragraph IX(C) further provides that, should the Court find in an enforcement
proceeding that Defendants have violated the Final Judgment, the United States may apply to the

Court for a one-time extension of the Final Judgment, together with such other relief as may be
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appropriate. In addition, in order to compensate American taxpayers for any costs associated
with the investigation and enforcement of violations of a proposed Final Judgment, Paragraph
IX(C) provides that in any successful effort by the United States to enforce a Final Judgment
against Defendants, whether litigated or resolved before litigation, Defendants agree to
reimburse the United States for any attorneys’ fees, experts’ fees, or costs incurred in connection
with any enforcement effort, including the investigation of the potential violation.

Finally, Section X of the proposed Final Judgment provides that the Final Judgment shall
expire ten years from the date of its entry, except that after seven years from the date of its entry,
the Final Judgment may be terminated upon notice by the United States to the Court and
Defendants that the continuation of the Final Judgment is no longer necessary or in the public
interest.

IV.  Remedies Available to Potential Private Litigants

Section 4 of the Clayton Act, 15 U.S.C. § 15, provides that any person who has been
injured as a result of conduct prohibited by the antitrust laws may bring suit in federal court to
recover three times the damages the person has suffered, as well as costs and reasonable
attorneys’ fees. Entry of the proposed Final Judgment will neither impair nor assist the bringing
of any private antitrust damage action. Under the provisions of Section 5(a) of the Clayton Act,
15 U.S.C. § 16(a), the proposed Final Judgment has no prima facie effect in any subsequent
private lawsuit that may be brought against Defendants.

V. Procedures Available for Modification of the Proposed Final Judgments
The United States and Defendants have stipulated that the Court may enter the proposed

Final Judgment after compliance with the provisions of the APPA, provided that the United
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States has not withdrawn its consent. The APPA conditions entry upon the Court’s
determination that the proposed Final Judgment is in the public interest.

The APPA provides a period of at least sixty days preceding the effective date of the
proposed Final Judgment within which any person may submit to the United States written
comments regarding the proposed Final Judgment. Any person who wishes to comment should
do so within sixty days of the date of publication of this Competitive Impact Statement in the
Federal Register, or the last date of publication in a newspaper of the summary of this
Competitive Impact Statement, whichever is later. All comments received during this period
will be considered by the United States Department of Justice, which remains free to withdraw
its consent to the proposed Final Judgment at any time before the Court’s entry of judgment.
The comments and the response of the United States will be filed with the Court. In addition,
comments will be posted on the U.S. Department of Justice, Antitrust Division’s website and,
under certain circumstances, published in the Federal Register.

Written comments should be submitted to:

Owen M. Kendler
Chief, Media, Entertainment & Professional Services Section
Antitrust Division
United States Department of Justice
450 5th Street, N.W., Suite 4000
Washington, DC 20530
Under Section VIII, the proposed Final Judgment provides that the Court retains

jurisdiction over this action, and the parties may apply to the Court for any order necessary or

appropriate for the modification, interpretation, or enforcement of the Final Judgment.
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VI.  Alternatives to the Proposed Final Judgment
The United States considered, as an alternative to the proposed Final Judgment, seeking
injunctive relief against Defendants’ conduct through a full trial on the merits. The United States
is satisfied, however, that the relief sought in the proposed Final Judgment will terminate the
anticompetitive conduct alleged in the Complaint and more quickly restore the benefits of
competition. Thus, the proposed Final Judgment would achieve the relief the United States
might have obtained through litigation, but avoids the time, expense, and uncertainty of a full
trial on the merits.
VII. Standard of Review Under the APPA for the Proposed Final Judgments
The Clayton Act, as amended by the APPA, requires that proposed consent judgments in

antitrust cases brought by the United States be subject to a 60-day comment period, after which
the court shall determine whether entry of the proposed Final Judgment “is in the public
interest.” 15 U.S.C. § 16(e)(1). In making that determination, the court, in accordance with the
statute as amended in 2004, is required to consider:

(A)  the competitive impact of such judgment, including termination of

alleged violations, provisions for enforcement and modification, duration

of relief sought, anticipated effects of alternative remedies actually

considered, whether its terms are ambiguous, and any other competitive

considerations bearing upon the adequacy of such judgment that the court

deems necessary to a determination of whether the consent judgment is in

the public interest; and

(B)  the impact of entry of such judgment upon competition in the

relevant market or markets, upon the public generally and individuals

alleging specific injury from the violations set forth in the complaint

including consideration of the public benefit, if any, to be derived from a

determination of the issues at trial.

15 U.S.C. § 16(e)(1)(A) & (B). In considering these statutory factors, the court’s inquiry is
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necessarily a limited one as the government is entitled to “broad discretion to settle with the
defendant within the reaches of the public interest.” United States v. Microsoft Corp., 56 F.3d
1448, 1461 (D.C. Cir. 1995); see generally United States v. SBC Commc 'ns, Inc., 489 F. Supp.
2d 1 (D.D.C. 2007) (assessing public interest standard under the Tunney Act); United States v.
U.S. Airways Group, Inc., 38 F. Supp. 3d 69, 75 (D.D.C. 2014) (explaining that the “court’s
inquiry is limited” in Tunney Act settlements); United States v. InBev N.V./S.A., No. 08-1965
(JR), 2009 U.S. Dist. LEXIS 84787, at *3 (D.D.C. Aug. 11, 2009) (noting that the court’s review
of a consent judgment is limited and only inquires “into whether the government’s determination
that the proposed remedies will cure the antitrust violations alleged in the complaint was
reasonable, and whether the mechanism to enforce the final judgment are clear and
manageable”).

As the United States Court of Appeals for the District of Columbia Circuit has held,
under the APPA a court considers, among other things, the relationship between the remedy
secured and the specific allegations in the government’s complaint, whether the decree is
sufficiently clear, whether its enforcement mechanisms are sufficient, and whether the decree
may positively harm third parties. See Microsoft, 56 F.3d at 1458—62. With respect to the
adequacy of the relief secured by the decree, a court may not “engage in an unrestricted
evaluation of what relief would best serve the public.” United States v. BNS, Inc., 858 F.2d 456,
462 (9th Cir. 1988) (quoting United States v. Bechtel Corp., 648 F.2d 660, 666 (9th Cir. 1981));
see also Microsoft, 56 F.3d at 1460—62; United States v. Alcoa, Inc., 152 F. Supp. 2d 37, 40
(D.D.C. 2001); InBev, 2009 U.S. Dist. LEXIS 84787, at *3. Instead:

[t]he balancing of competing social and political interests affected by a proposed antitrust
consent decree must be left, in the first instance, to the discretion of the Attorney General.

10
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The court’s role in protecting the public interest is one of insuring that the government
has not breached its duty to the public in consenting to the decree. The court is required
to determine not whether a particular decree is the one that will best serve society, but
whether the settlement is “within the reaches of the public interest.” More elaborate
requirements might undermine the effectiveness of antitrust enforcement by consent
decree.
Bechtel, 648 F.2d at 666 (emphasis added) (citations omitted).'
In determining whether a proposed settlement is in the public interest, a district court
“must accord deference to the government’s predictions about the efficacy of its remedies, and
may not require that the remedies perfectly match the alleged violations.” SBC Commc ’'ns, 489
F. Supp. 2d at 17; see also U.S. Airways, 38 F. Supp. 3d at 74-75 (noting that a court should not
reject the proposed remedies because it believes others are preferable and that room must be
made for the government to grant concessions in the negotiation process for settlements);
Microsoft, 56 F.3d at 1461 (noting the need for courts to be “deferential to the government’s
predictions as to the effect of the proposed remedies”); United States v. Archer-Daniels-Midland
Co., 272 F. Supp. 2d 1, 6 (D.D.C. 2003) (noting that the court should grant “due respect to the
government’s prediction as to the effect of proposed remedies, its perception of the market
structure, and its views of the nature of the case”). The ultimate question is whether “the
remedies [obtained in the decree are] so inconsonant with the allegations charged as to fall

outside of the ‘reaches of the public interest.”” Microsoft, 56 F.3d at 1461 (quoting United States

v. Western Elec. Co., 900 F.2d 283, 309 (D.C. Cir. 1990)). To meet this standard, the United

! See also BNS, 858 F.2d at 464 (holding that the court’s “ultimate authority under the
[APPA] is limited to approving or disapproving the consent decree”); United States v. Gillette
Co., 406 F. Supp. 713, 716 (D. Mass. 1975) (noting that, in this way, the court is constrained to
“look at the overall picture not hypercritically, nor with a microscope, but with an artist’s

reducing glass”™).
11
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States “need only provide a factual basis for concluding that the settlements are reasonably
adequate remedies for the alleged harms.” SBC Commc’ns, 489 F. Supp. 2d at 17.

Moreover, the court’s role under the APPA is limited to reviewing the remedy in
relationship to the violations that the United States has alleged in its complaint, and does not
authorize the court to “construct [its] own hypothetical case and then evaluate the decree against
that case.” Microsoft, 56 F.3d at 1459; see also U.S. Airways, 38 F. Supp. 3d at 75 (noting that
the court must simply determine whether there is a factual foundation for the government’s
decisions such that its conclusions regarding the proposed settlements are reasonable); InBev,
2009 U.S. Dist. LEXIS 84787, at *20 (“the ‘public interest’ is not to be measured by comparing
the violations alleged in the complaint against those the court believes could have, or even
should have, been alleged”). Because the “court’s authority to review the decree depends
entirely on the government’s exercising its prosecutorial discretion by bringing a case in the first
place,” it follows that “the court is only authorized to review the decree itself,” and not to
“effectively redraft the complaint” to inquire into other matters that the United States did not
pursue. Microsoft, 56 F.3d at 1459-60.

In its 2004 amendments,? Congress made clear its intent to preserve the practical benefits
of utilizing consent decrees in antitrust enforcement, adding the unambiguous instruction that
“[n]othing in this section shall be construed to require the court to conduct an evidentiary hearing

or to require the court to permit anyone to intervene.” 15 U.S.C. § 16(e)(2); see also U.S.

2 The 2004 amendments substituted “shall” for “may” in directing relevant factors for a
court to consider and amended the list of factors to focus on competitive considerations and to
address potentially ambiguous judgment terms. Compare 15 U.S.C. § 16(e) (2004), with 15
U.S.C. § 16(e)(1) (2006); see also SBC Commc 'ns, 489 F. Supp. 2d at 11 (concluding that the
2004 amendments “effected minimal changes” to Tunney Act review).

12
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Airways, 38 F. Supp. 3d at 76 (indicating that a court is not required to hold an evidentiary
hearing or to permit intervenors as part of its review under the Tunney Act). This language
explicitly wrote into the statute what Congress intended when it first enacted the Tunney Act in
1974. As Senator Tunney explained: “[t]he court is nowhere compelled to go to trial or to
engage in extended proceedings which might have the effect of vitiating the benefits of prompt
and less costly settlement through the consent decree process.” 119 Cong. Rec. 24,598 (1973)
(statement of Sen. Tunney). Rather, the procedure for the public interest determination is left to
the discretion of the court, with the recognition that the court’s “scope of review remains sharply
proscribed by precedent and the nature of Tunney Act proceedings.” SBC Commc ’ns, 489 F.
Supp. 2d at 11. A court can make its public interest determination based on the competitive
impact statement and response to public comments alone. U.S. Airways, 38 F. Supp. 3d at 76.
See also United States v. Enova Corp., 107 F. Supp. 2d 10, 17 (D.D.C. 2000) (noting that the
“Tunney Act expressly allows the court to make its public interest determination on the basis of
the competitive impact statement and response to comments alone”); S. Rep. No. 93-298 93d
Cong., Ist Sess., at 6 (1973) (“Where the public interest can be meaningfully evaluated simply
on the basis of briefs and oral arguments, that is the approach that should be utilized.”).
VIII. Determinative Documents

There are no determinative materials or documents within the meaning of the APPA that

were considered by the United States in formulating the proposed Final Judgment.

13
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Dated: February 14, 2019

Respectfully submitted,

=,

Adam C. Sp/eegléy

Trial Attorney

U.S. Department of Justice
Antitrust Division

Media, Entertainment, and Professional Services
Section '

450 Fifth Street, N.W., Suite 4000
Washington, DC 20530

Phone: (202) 616-5932

Facsimile: (202) 514-7308

Email: Adam.Speegle@usdoj.gov
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