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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

UNITED STATES OF AMERICA, et al.,
Case No. 1:19-cv-13292
Plaintiffs,
V. Judge Marianne O. Battani

THE DOW CHEMICAL COMPANY,

Defendant.

N N N N N N N N N N N

NOTICE OF LODGING OF PROPOSED CONSENT DECREE
PENDING SOLICITATION OF PUBLIC COMMENTS BY THE
DEPARTMENT OF JUSTICE

The United States of America (the “United States™) hereby lodges with the
Court the proposed Consent Decree that, upon approval by the Court, would
resolve all claims that the plaintiffs, the United States of America, the State of
Michigan, and the Saginaw Chippewa Indian Tribe of Michigan, have asserted
against The Dow Chemical Company (“Dow?”) in this action under Section 107(a)
of the Comprehensive Environmental Response, Compensation, and Liability Act,
42 U.S.C. 8 9607(a), and Sections 3115(2) and 20126a of the Michigan Natural

Resources and Environmental Protection Act, MCL 324.3115(2) and 324.20126a.

The proposed settlement would also resolve potential liability of the United States


https://PageID.19

Case 1:19-cv-13292-MOB-PTM ECF No. 2 filed 11/08/19 PagelD.20 Page 2 of 5

for certain matters described in the proposed Consent Decree. A copy of the
proposed Consent Decree is attached to this Notice as Exhibit 1.

The parties do not seek any action by the Court on the proposed Consent
Decree at this time. Rather, as provided in Paragraph 106 of the proposed Consent
Decree, the proposed settlement is subject to public notice and comment, and the
proposed Consent Decree expressly reserves the right of the United States to
withdraw from the proposed settlement if public comments disclose facts or
considerations indicating that the proposed Consent Decree is inappropriate,
improper, or inadequate.

Under the proposed Consent Decree, Dow would, among other things,
implement or fund a series of natural resource restoration projects described in the
proposed Consent Decree. In addition, Dow would pay additional amounts into a
Restoration Account that would be established within the Department of the
Interior’s Natural Resource Damage Assessment and Restoration (“NRDAR”)
Fund. Monies deposited in the NRDAR Fund would be managed for the joint use
and benefit of federal, state, and tribal natural resource trustees (“Trustees”) in
restoring, replacing or acquiring the equivalent of natural resources allegedly
injured as a result of releases from Dow’s Midland Facility. Funds in the NRDAR
account would be used by the Trustees for various activities, including:

(1) implementation of one or more additional restoration projects that will be
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selected by Trustees in the future, consistent with terms of a restoration plan that is
the subject of a separate public notice and comment process; (2) long term
operation and maintenance of restoration projects implemented under the proposed
Consent Decree, and (3) Trustee restoration planning activities and Trustee
oversight of implementation of the restoration projects carried out under the
proposed Consent Decree. The proposed Consent Decree also provides for Dow to
pay certain unreimbursed costs of federal and state Trustees in connection with
their assessment of natural resource damages relating to releases of hazardous
substances from Dow’s Midland Facility. Finally, the proposed Consent Decree
would resolve potential claims of Dow against the United States relating to natural
resource damages resulting past or future releases at and from the Midland Facility,
as well as potential claims for recovery of response costs incurred or to be incurred
in connection with past or future releases at and from the Midland Facility.
Pursuant to Department of Justice policy, the United States will publish
notice of the proposed settlement in the Federal Register and provide an
opportunity for submission of public comments on the proposed settlement during
a 45-day period from the date of publication of that notice. After the public
comment period, the United States will evaluate any public comments received.
Upon completing its evaluation of public comments, the United States will provide

the Court with a copy of the comments and either (1) respond to the public
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comments and seek approval of the Consent Decree or (2) notify the Court of that
it withdraws its consent to the proposed Consent Decree.

Respectfully submitted,
For the United States of America

s/ Steven J. Willey

STEVEN J.WILLEY, Senior Counsel
(Ohio 0025361)

Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611

Washington, DC 20044-7611
Telephone: 202-514-2807
Facsimile: 202-616-6584

E-Mail: steven.willey@usdoj.gov

MATTHEW SCHNEIDER
United States Attorney
Eastern District of Michigan

s/ with the consent of Lynn M. Dodge
Lynn M. Dodge (P38136)

Assistant United States Attorney
Eastern District of Michigan

211 W. Fort Street, Suite 2001
Detroit, M| 48226
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that, on this day, the foregoing Notice of

Lodging of Proposed Consent Decree Pending Solicitation of Public Comments by

the Department of Justice was served by United States mail upon each of persons

listed below:

Brian Israel

Arnold & Porter Kaye Scholer LLP
601 Massachusetts Avenue, N.W.
Washington, D.C. 20001

Counsel for Defendant,
The Dow Chemical Corporation

Ronald F. Ekdahl

Tribal Chief

The Saginaw Chippewa Indian Tribe
of Michigan

7500 Soaring Eagle Road

Mount Pleasant, Michigan 48858

For Plaintiff,
The Saginaw Chippewa Indian Tribe
of Michigan

Polly A. Synk

Assistant Attorney General

Michigan Department of Attorney
General

Environment, Natural Resources, and
Agriculture Division

525 West Ottawa Street

Lansing, MI 48933

Counsel for Plaintiff,
The State of Michigan

Sharon Avery

General Counsel

The Saginaw Chippewa Indian Tribe
of Michigan

7500 Soaring Eagle Road

Mount Pleasant, Michigan 48858

Counsel for Plaintiff,
The Saginaw Chippewa Indian Tribe
of Michigan

s/ Randall M. Stone

Environmental Enforcement Section
Environment and Natural Resources Division
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