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EXHIBIT A 
 

PROMISSORY NOTE 

1. For value received, and pursuant to a Settlement Agreement dated September ___, 2020 
(Effective Date) attached hereto (Settlement Agreement), Dave O’Mara Contractor, Inc., an 
Indiana corporation (Maker), for itself and its successors and assigns, promises to pay to the 
United States of America (Holder), or its assignee, the full principal sum of nine hundred six 
thousand five hundred eighty-eight dollars and ninety cents ($906,588.90) (Outstanding 
Balance), without interest, as set forth below. 

The Maker shall pay to the Holder the Outstanding Balance in five equal payments of one 
hundred eighty-one thousand three hundred seventeen dollars and seventy-eight cents 
($181,317.78). The first such payment shall be due no later than ten days after the Effective 
Date, and each of the remaining four payments shall be due precisely 12, 24, 36 and 48 months, 
respectively after the due date of the initial payment. 

2. Payments will be made by wire transfer as indicated in the Settlement Agreement. If there 
is any change in the method or instructions of payment, the Holder shall inform the Maker at 
least fourteen (14) days before payment is due. 

3. This Note may be prepaid, in whole or in part, without penalty or premium. 

4. Maker is in default of this Note on the date of occurrence of any of the following 
events (Events of Default). 

 A. Maker’s failure to pay any amount provided for in this Note within fourteen (14) 
days of the Holder’s notice to the Maker of a failure to make such payment when due and 
payable; provided, however, that an Event of Default does not occur if because of events outside 
of Maker’s control, the Holder does not receive the paid amount after transmission by Maker. 
Maker will make its best efforts to insure Holder’s receipt of the paid amount. 

B. If prior to making the full payment of the amount due under this Note, any case, 
proceeding, or other action is instituted; 

i. under any law relating to bankruptcy, insolvency, reorganization, or relief 
of debtors, seeking to have any order for relief of debtors, or seeking to adjudicate Maker 
as bankrupt or insolvent; or 

ii. seeking appointment of a receiver, trustee, custodian or other similar 
official for Maker or for all or any substantial part of Maker’s assets. 

 
5. The Maker shall provide the United States written notice of an Event of Default within 
two (2) business days of such event by overnight mail, delivered to the Office of the United 
States Attorney for the Southern District of Indiana (USAO), at 10 Market St., Suite 2100, 
Indianapolis, IN 46204.  
 

6. Upon the occurrence of an Event of Default, without further notice or presentment and 
demand by the United States: 
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A. The Outstanding Balance shall become due and payable after 30 days from an 
Event of Default not cured within 30 days (default amount). Interest shall accrue on the default 
amount from the date of the Event of Default at 12 per cent per annum, compounded daily. 

B. [Reserved]. 

C. The United States retains any and all other rights and remedies it has or may 
have under law and equity, and may exercise those rights or remedies. 

D. No failure or delay on the part of the United States to exercise any right or 
remedy shall operate as a waiver of the United States’ rights. No partial or single exercise by the 
United States of any right or remedy shall operate as a waiver of the United States’ rights. 

E. Maker will pay the United States all reasonable costs of collection, including 
reasonable attorneys' fees and expenses. 

7. Waiver by the Holder of any default by Maker, its successors, or assigns will not 
constitute a waiver of a subsequent default. Failure by the Holder to exercise any right, power, or 
privilege which it may have by reason of default will not preclude the exercise of such right, 
power, or privilege so long as such default remains uncured or if a subsequent default occurs. 

8. This Note shall be governed and construed according to the laws of the United States of 
America. 

9. Maker acknowledges that it is entering into this Note, freely, voluntarily and with no 
degree of compulsion whatsoever. 

10. Dave O’Mara Contractor, Inc. shall provide the USAO a certified copy of a resolution of 
Dave O’Mara Contractor, Inc.’s Board of Directors affirming that Dave O’Mara Contractor, Inc. 
has authority to enter into this Note, and that Dave O’Mara Contractor, Inc. has: (1) reviewed this 
Note and the Settlement Agreement; (2) consulted with legal counsel in connection with this 
matter; (3) voted to authorize Amy L. Boswell to enter into this Note on behalf of Maker; and (4) 
voted to authorize the corporate officer identified below to execute this Note and to take such 
further steps as necessary to carry out the terms of this Note. 

IN WITNESS THEREOF, Maker intending to be legally bound hereby and so bind its successors 
and assigns, has caused this Note to be executed by its proper corporate officer and its corporate 
seal hereunto affixed, duly attested this ____, day of September , 2020. 
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DAVE O’MARA CONTRACTOR, INC. 

By:______________________________________ 
David J. O’Mara 
President 

Acknowledged by:__________________________ 

[SEAL] 

STATE OF  _________________________________) 
SS: 

COUNTY OF  ______________________________ ) 

On September ___, 2020, before me personally came David J. O’Mara, to me known who, 
being duly sworn, did depose and state that (1) he resides in Indiana (2) is an officer of Dave 
O’Mara Contractor, Inc., the corporation described in and which executed the above instrument, 
(3) he knows the seal of Dave O’Mara Contractor, Inc., (4) the seal affixed to said instrument is 
such corporate seal, (4) that it was so affixed by order of the Board of Directors of Dave O’Mara 
Contractor, Inc., (5) and that he signed his name thereto by like order. 

__________________________________ 
Notary Public 
State of Indiana 
My Commission Expires: _____________ 



EXHIBIT B 
 

PROMISSORY NOTE 
 
1. For value received, and pursuant to a Settlement Agreement dated September ___, 2020 
(Effective Date), attached hereto (Settlement Agreement), each of David J. O’Mara, Nancy A. 
O’Mara, Amy L. Boswell, Robert L. O’Mara and Daniel J. O’Mara, jointly and severally, 
(Makers), for themselves and their respective successors and assigns, promise to pay to the 
United States of America (Holder), or its assignee, the full principal sum of one million nine 
hundred eighty-six thousand two hundred sixty-three dollars and seventy-five cents 
($1,986,263.75) (Outstanding Balance), without interest, as set forth below.  
 
 The Makers shall collectively pay to the Holder the Outstanding Balance in five equal 
payments of three hundred ninety-seven thousand two hundred fifty-two dollars and seventy-five 
cents ($397,252.75).  The first such payment shall be due no later than ten days after the 
Effective Date, and each of the remaining four payments shall be due precisely 12, 24, 36 and 48 
months, respectively after the due date of the initial payment. 
 
2. Payments will be made by wire transfer as indicated in the Settlement Agreement. If 
there is any change in the method or instructions of payment, the Holder shall inform the Makers 
at least fourteen (14) days before payment is due. 
 
3. This Note may be prepaid, in whole or in part, without penalty or premium. 
 
4. Pursuant to the Settlement Agreement, the Makers procured from German American 
Bank and shall deliver or cause to be delivered to the United States of America, Letter of Credit 
No. 1220502480, established in favor of the United States by German American Bank (Letter of 
Credit). The Makers agree, and the holder of this Note, by its acceptance hereof, likewise agrees, 
that, except with respect to indebtedness covered by Letter of Credit No. 1220502480 issued by 
German American Bank on September __, 2020, the indebtedness represented by this Note, is 
subordinate to the Makers’ indebtedness under the Loan and Security Arrangement between 
German American Bank and the Makers, dated September ___, 2020. The Holder may draw on 
the Letter of Credit only upon an Event of Default as defined by this Note. Makers may, with the 
prior written approval of the Holder, cause to be issued a substitute Letter of Credit of like terms 
and conditions. If the Letter of Credit expires before the entire outstanding balance due under 
this Note is paid, the Makers shall cause to be issued a substitute Letter of Credit of like terms 
and conditions. 
 
5. Makers are in default of this Note on the date of occurrence of any of the following 
events (Events of Default). 
 
 A. Makers’ failure to procure, deliver, or maintain the Letter of Credit within 
fourteen (14) days of the Holder’s notice to the Makers of such failure. 
 
 B. Makers’ failure to pay any amount provided for in this Note within fourteen (14) 
days of the Holder’s notice to the Makers of a failure to make such payment when due and 
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payable; provided, however, that an Event of Default does not occur if because of events outside 
of Makers’ control, the Holder does not receive the paid amount after transmission by Makers. 
Makers will make their best efforts to insure Holder’s receipt of the paid amount. 
 
 C. If prior to making the full payment of the amount due under this Note, any case, 
proceeding, or other action is instituted;  
 

i.  under any law relating to bankruptcy, insolvency, reorganization, or relief of 
debtors, seeking to have any order for relief of debtors, or seeking to adjudicate any of 
the Makers as bankrupt or insolvent; or 
 

ii.  seeking appointment of a receiver, trustee, custodian or other similar official 
for any of the Makers or for all or any substantial part of any of the Makers’ assets. 

 
6. The Makers shall provide the United States written notice of an Event of Default within 
two (2) business days of such event by overnight mail, delivered to the Office of the United 
States Attorney for the Southern District of Indiana (USAO), at 10 Market St., Suite 2100, 
Indianapolis, IN 46204. 
 
7. Upon the occurrence of an Event of Default, without further notice or presentment and 
demand by the United States: 
 

A. The portion of the Outstanding Balance secured by the Letter of Credit shall 
become immediately due and payable, and the portion of the Outstanding Balance not secured by 
the Letter of Credit shall become due and payable after 30 days from an Event of Default not 
cured within 30 days (default amount). Interest shall accrue on the default amount from the date 
of the Event of Default at 12 per cent per annum, compounded daily. 
  

B. The United States may draw the amount due under this Promissory Note insofar 
as it is still available for drawing under the Letter of Credit and may retain all proceeds of 
thereof, and the default amount shall be reduced by the amount of such draw. 
 

C. The United States retains any and all other rights and remedies it has or may have 
under law and equity, and may exercise those rights or remedies. 
 

D. No failure or delay on the part of the United States to exercise any right or remedy 
shall operate as a waiver of the United States’ rights. No partial or single exercise by the United 
States of any right or remedy shall operate as a waiver of the United States’ rights. 
 

E. Makers will pay the United States all reasonable costs of collection, including  
reasonable attorneys' fees and expenses. 
 
8. Waiver by the Holder of any default by Makers, their respective successors, or assigns 
will not constitute a waiver of a subsequent default. Failure by the Holder to exercise any right, 
power, or privilege which it may have by reason of default will not preclude the exercise of such 
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right, power, or privilege so long as such default remains uncured or if a subsequent default 
occurs. 
 
9. This Note shall be governed and construed according to the laws of the United States of 
America. 
 
10. Makers acknowledge that it is entering into this Note, freely, voluntarily and with no 
degree of compulsion whatsoever. 
 
11. Each of the Makers shall provide the USAO a certificate affirming that such Maker has 
authority to enter into this Note, and that such Maker has: (1) reviewed this Note, the Letter of 
Credit, and the Settlement Agreement; and (2) consulted with legal counsel in connection with 
this matter. 
 
 IN WITNESS THEREOF, each of the Makers intending to jointly and severally be 
legally bound hereby and so bind their respective successors and assigns, have executed this 
Note this ____, day of September, 2020. 
 
 

__________________________________ 
David J. O’Mara 

 

STATE OF _________________________  ) 
        SS: 
COUNTY OF ________________________  ) 

On September ___, 2020, before me personally came David J. O’Mara, to me known who, being 
duly sworn, did acknowledge the foregoing instrument and depose and state that he resides in 
Indiana. 
 
 
__________________________________ 
Notary Public 
State of Indiana 
My Commission Expires: 
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__________________________________ 
Nancy A. O’Mara 

 

STATE OF _________________________  ) 
        SS: 
COUNTY OF ________________________  ) 

On September ___, 2020, before me personally came Nancy A. O’Mara, to me known who, 
being duly sworn, did acknowledge the foregoing instrument and depose and state that she 
resides in Indiana. 
 
 
__________________________________ 
Notary Public 
State of Indiana 
My Commission Expires: 

 

 

 

__________________________________ 
Amy L. Boswell 

 

STATE OF _________________________  ) 
        SS: 
COUNTY OF ________________________  ) 

On September ___, 2020, before me personally came Amy L. Boswell, to me known who, being 
duly sworn, did acknowledge the foregoing instrument and depose and state that she resides in 
Indiana. 
 
 
___________________________________ 
Notary Public 
State of Indiana 
My Commission Expires: 
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__________________________________ 
Robert L. O’Mara 

 

STATE OF _________________________  ) 
        SS: 
COUNTY OF ________________________  ) 

On September ___, 2020, before me personally came Robert L. O’Mara, to me known who, 
being duly sworn, did acknowledge the foregoing instrument and depose and state that he resides 
in Indiana. 
 
 
___________________________________ 
Notary Public 
State of Indiana 
My Commission Expires: 

 

 

 

__________________________________ 
Daniel J. O’Mara 

 

STATE OF _________________________  ) 
        SS: 
COUNTY OF ________________________  ) 

On September ___, 2020, before me personally came Daniel J. O’Mara, to me known who, being 
duly sworn, did acknowledge the foregoing instrument and depose and state that he resides in 
Indiana. 
 
 
____________________ 
Notary Public 
State of Indiana 
My Commission Expires: 

 

 



EXHIBIT C 

CONTINGENT GUARANTY 

 This Contingent Guaranty (this “Agreement”) is entered into as of September ___ 2020 
by and among Dave O’Mara Contractor, Inc. (“Contingent Guarantor”), David J. O’Mara, Nancy 
A. O’Mara, Amy L. Boswell, Robert L. O’Mara and Daniel J. O’Mara (collectively, the 
“Shareholders”): 
 

RECITALS 
 
 A. The parties entered into that certain Settlement Agreement dated as of September 
___, 2020 (the “Underlying Agreement”), whereby the Shareholders promise to make certain 
payments to the United States of America in settlement of claims against Contingent Guarantor. 
 
 B. Pursuant to Section 1 of the Underlying Agreement and contemporaneously with 
the execution of this Agreement, Contingent Guarantor has agreed, subject to the terms and 
conditions set forth in this Agreement, to guarantee for the benefit of the United States the 
performance of the Shareholders, for any failure by any of the Shareholders to pay any monetary 
obligations set forth in the Underlying Agreement or the promissory note delivered by the 
Shareholders pursuant thereto (the “Guaranteed Obligations”). 
 
 NOW, THEREFORE, in consideration of the mutual promises set forth herein, the parties 
hereto agree as follows: 
 

AGREEMENTS 
 
 1. Recitals.  The above recitals are hereby incorporated by reference. 
 
 2. Statement of Contingent Guaranty; Duration.  Subject to the conditions set forth 
in Section 3 below, Contingent Guarantor hereby guarantees the performance of the 
Shareholders regarding the Guaranteed Obligations, whether according to the present terms 
thereof or pursuant to any change or changes or amendment in the terms, covenants and 
conditions thereof now or at any time hereafter granted.  In the event that both of the conditions 
set forth in Section 3 below shall occur and Contingent Guarantor becomes liable under this 
Agreement, Contingent Guarantor’s obligations hereunder shall be continuing and shall remain 
in full force and effect until completion of the Guaranteed Obligations, whereupon the liability of 
Contingent Guarantor hereunder shall be deemed to be satisfied and discharged. 
 
 3. Conditions to Guaranty.  Contingent Guarantor shall be liable under this 
Agreement only if both of the following conditions shall occur: 
 

a. A Default occurs under the Underlying Agreement; and 
 

b. The Irrevocable Letter of Credit (Letter of Credit) pertaining to the 
Shareholders, as set forth in Section 1(d) of the Underlying Agreement, 
has been presented for payment by the United States and after receipt and 
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application of available monetary funds from the Letter of Credit, there 
remains a balance payable pursuant to the Underlying Agreement. 

 
 4. Procedures for Enforcing Contingent Guaranty.  Within fourteen (14) days after 
the United States becomes aware that both of the conditions to Contingent Guarantor’s liability 
hereunder have occurred as set forth in Section 3, the United States shall provide written notice 
to Contingent Guarantor of the United States’ intent to enforce this Agreement.  Upon receipt of 
said written notice from the United States, Contingent Guarantor shall have fourteen (14) days to 
commence or cause to be commenced payment of the outstanding Guaranteed Obligations of any 
of the Shareholders under the Underlying Agreement, failing which, the United States may 
thereafter exercise any other remedy available to it at law or in equity against Contingent 
Guarantor. 
 

5. Notices.  All notices hereunder or required by law shall be in writing, and shall be 
deemed properly delivered when deposited in the United States mail, postage prepaid, or sent via 
overnight courier addressed to the parties hereto at their respective addresses set forth below or 
as they may hereafter specify by written notice delivered in accordance herewith: 

If to Contingent Guarantor:  
 
DAVE O’MARA CONTRACTOR, INC. 
Attn:  Daniel J. O’Mara 
P.O. Box 1139 
1100 East O & M Avenue 
North Vernon, IN 47265 
 
and  
 
Attn:  Jessica A. Hill 
P.O. Box 1139 
7 North 5th Street 
North Vernon, IN  47265 

 
If to the United States of America:   
 
U.S. DEPARTMENT OF JUSTICE 
Attn:  Daniel A. Spiro 
3 CON Bldg., Rm. 10.1310 
175 N St., N.E. 
Washington, DC 20002 
 
and 
 
U.S. ATTORNEY’S OFFICE 
Southern District of Indiana 
Attn:  Rachana N. Fischer 
10 West Market Street, Ste. 2100 
Indianapolis, IN 46204 
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If to the Shareholders: 

 
DAVID J. O’MARA 
124 Oak Street 
North Vernon, IN 47265 
 
NANCY A. O’MARA 
124 Oak Street 
North Vernon, IN 47265 
 
AMY L. BOSWELL 
Dave O’Mara Contractor, Inc. 
Attn:  Daniel J. O’Mara 
P.O. Box 1139 
1100 East O & M Avenue 
North Vernon, IN 47265 
 
and 
 
Dave O’Mara Contractor, Inc. 
Attn:  Jessica A. Hill 
P.O. Box 1139 
7 North 5th Street 
North Vernon, IN  47265 
 
ROBERT L. O’MARA 
Dave O’Mara Contractor, Inc. 
Attn:  Daniel J. O’Mara 
P.O. Box 1139 
1100 East O & M Avenue 
North Vernon, IN 47265 
 
and 
 
Dave O’Mara Contractor, Inc. 
Attn:  Jessica A. Hill 
P.O. Box 1139 
7 North 5th Street 
North Vernon, IN  47265 
 
DANIEL J. O’MARA 
Dave O’Mara Contractor, Inc. 
Attn:  Daniel J. O’Mara 
P.O. Box 1139 
1100 East O & M Avenue 
North Vernon, IN 47265 
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and 
 
Dave O’Mara Contractor, Inc. 
Attn:  Jessica A. Hill 
P.O. Box 1139 
7 North 5th Street 
North Vernon, IN  47265 

 
 6. Governing Law.  This Agreement shall be construed, and the rights and 
obligations of Contingent Guarantor and the United States of America hereunder shall be 
determined, in accordance with the laws of the State of Indiana. 
 
 7. Entire Agreement.  This Agreement, together with the Underlying Agreement and 
any exhibits thereto, shall constitute the entire agreement and supersede all prior agreements and 
understandings, both written and oral, between the parties with respect to the subject matter 
hereof.  None of the terms or provisions of this Agreement may be altered, modified or amended 
except by an instrument in writing, duly executed by both the Contingent Guarantor and the 
United States of America. 
 
 8. Counterparts.  This Agreement may be executed by the parties in counterparts, 
each of which shall be deemed an original, and all of which taken together shall constitute one 
and the same Agreement. 
 

[SIGNATURES CONTAINED ON THE FOLLOWING PAGE] 
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IN WITNESS WHEREOF, the Contingent Guarantor and each of the Shareholders have 
caused this Contingent Guaranty to be executed in its own name and on its own behalf by its 
duly authorized officer and self, respectively, as of the day and year first above written. 
 
“Contingent Guarantor” 
 
Dave O’Mara Contractor, Inc. 
 
 
By:__________________________________ 
 David J. O’Mara 
 President 
 
 
“Shareholders” 
 
 
__________________________________ 
David J. O’Mara 
 
 
__________________________________ 
Nancy A. O’Mara 
  
 
__________________________________ 
Amy L. Boswell 
 
 
__________________________________ 
Robert L. O’Mara 
 
 
__________________________________ 
Daniel J. O’Mara 
 
 



EXHIBIT D 
 

PROMISSORY NOTE 
 
1. For value received, and pursuant to a Settlement Agreement dated September ___, 2020 
(Effective Date), attached hereto (Settlement Agreement), each of Padgett Trucking, Inc., an 
Indiana corporation, and Dave O’Mara Paving, Inc., an Indiana corporation, jointly and 
severally, (Makers), for themselves and their respective successors and assigns, promise to pay to 
the United States of America (Holder), or its assignee, the full principal sum of one million three 
hundred fifty-nine thousand eight hundred eighty-three dollars and thirty-five cents 
($1,359,883.35)  (Outstanding Balance), without interest, as set forth below.  
 
The Makers shall collectively pay to the Holder the Outstanding Balance in five equal payments 
of two hundred seventy-one thousand nine hundred seventy-six dollars and sixty-seven cents 
($271,976.67).  The first such payment shall be due no later than ten days after the Effective 
Date, and each of the remaining four payments shall be due precisely 12, 24, 36 and 48 months, 
respectively after the due date of the initial payment. 
 
2. Payments will be made by wire transfer as indicated in the Settlement Agreement. If 
there is any change in the method or instructions of payment, the Holder shall inform the Makers 
at least fourteen (14) days before payment is due. 
 
3. This Note may be prepaid, in whole or in part, without penalty or premium. 
 
4. Pursuant to the Settlement Agreement, the Makers procured from Centier Bank and shall 
deliver or cause to be delivered to the United States of America, Letter of Credit No. 01214, 
established in favor of the United States by Centier Bank (Letter of Credit). The Makers agree, 
and the holder of this Note, by its acceptance hereof, likewise agrees, that, except with respect to 
indebtedness covered by Letter of Credit No. 01214 issued by Centier Bank on August 14, 2020, 
the indebtedness represented by this Note, is subordinate to the Makers’ indebtedness under the 
Loan and Security Arrangement between Centier Bank and the Makers, dated September ___, 
2020. The Holder may draw on the Letter of Credit only upon an Event of Default as defined by 
this Note. Makers may, with the prior written approval of the Holder, cause to be issued a 
substitute Letter of Credit of like terms and conditions. If the Letter of Credit expires before the 
entire outstanding balance due under this Note is paid, the Makers shall cause to be issued a 
substitute Letter of Credit of like terms and conditions. 
 
5. Makers are in default of this Note on the date of occurrence of any of the following 
events (Events of Default). 
 
 A. Makers’ failure to procure, deliver, or maintain the Letter of Credit within 
fourteen (14) days of the Holder’s notice to the Makers of such failure. 
 
 B. Makers’ failure to pay any amount provided for in this Note within fourteen (14) 
days of the Holder’s notice to the Makers of a failure to make such payment when due and 
payable; provided, however, that an Event of Default does not occur if because of events outside 
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of Makers’ control, the Holder does not receive the paid amount after transmission by Makers. 
Makers will make their best efforts to insure Holder’s receipt of the paid amount. 

C. If prior to making the full payment of the amount due under this Note, any case, 
proceeding, or other action is instituted;  
 

i.   under any law relating to bankruptcy, insolvency, reorganization, or relief of 
debtors, seeking to have any order for relief of debtors, or seeking to adjudicate either of 
the Makers as bankrupt or insolvent; or 

 
ii.   seeking appointment of a receiver, trustee, custodian or other similar official 

for either of the Makers or for all or any substantial part of either of the Makers’ assets. 
 

6. The Makers shall provide the United States written notice of an Event of Default within 
two (2) business days of such event by overnight mail, delivered to the Office of the United 
States Attorney for the Southern District of Indiana (USAO), at 10 Market St., Suite 2100, 
Indianapolis, IN 46204.  
 
7. Upon the occurrence of an Event of Default, without further notice or presentment and 
demand by the United States: 
 

A. The portion of the Outstanding Balance secured by the Letter of Credit shall 
become immediately due and payable, and the portion of the Outstanding Balance not secured by 
the Letter of Credit shall become due and payable after 30 days from an Event of Default not 
cured within 30 days (default amount). Interest shall accrue on the default amount from the date 
of the Event of Default at 12 per cent per annum, compounded daily. 
  

B. The United States may draw the amount due under this Promissory Note insofar 
as it is still available for drawing under the Letter of Credit and may retain all proceeds of 
thereof, and the default amount shall be reduced by the amount of such draw. 
 

C. The United States retains any and all other rights and remedies it has or may have 
under law and equity, and may exercise those rights or remedies. 
 

D. No failure or delay on the part of the United States to exercise any right or remedy 
shall operate as a waiver of the United States’ rights. No partial or single exercise by the United 
States of any right or remedy shall operate as a waiver of the United States’ rights. 
 

E. Makers will pay the United States all reasonable costs of collection, including  
reasonable attorneys' fees and expenses. 
 
8. Waiver by the Holder of any default by Makers, their respective successors, or assigns 
will not constitute a waiver of a subsequent default. Failure by the Holder to exercise any right, 
power, or privilege which it may have by reason of default will not preclude the exercise of such 
right, power, or privilege so long as such default remains uncured or if a subsequent default 
occurs. 
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9. This Note shall be governed and construed according to the laws of the United States of 
America. 
 
10. Makers acknowledge that it is entering into this Note, freely, voluntarily and with no 
degree of compulsion whatsoever. 
 
11. Each of the Makers shall provide the USAO a certified copy of a resolution of such 
Maker’s Board of Directors affirming that such Maker has authority to enter into this Note, and 
that such Maker has: (1) reviewed this Note, the Letter of Credit, and the Settlement Agreement; 
(2) consulted with legal counsel in connection with this matter; (3) voted to authorize Amy L. 
Boswell to enter into this Note on behalf of Maker; and (4) voted to authorize the corporate 
officer identified below to execute this Note and to take such further steps as necessary to carry 
out the terms of this Note. 
 
IN WITNESS THEREOF, each of the Makers intending to jointly and severally be legally bound 
hereby and so bind their respective successors and assigns, have caused this Note to be executed 
by its proper corporate officer and its corporate seal hereunto affixed, duly attested this ____, 
day of September, 2020. 
 
PADGETT TRUCKING, INC. 

 

By:__________________________________ 
 David J. O’Mara 
 President 
 

Acknowledged by:_______________________ 

 

[SEAL] 

 

STATE OF _________________________  ) 
        SS: 
COUNTY OF ________________________  ) 

On September ___, 2020, before me personally came David J. O’Mara, to me known who, being 
duly sworn, did depose and state that (1) he resides in Indiana (2) is an officer of Padgett 
Trucking, Inc., the corporation described in and which executed the above instrument, (3) he 
knows the seal of Padgett Trucking, Inc., (4) the seal affixed to said instrument is such corporate 
seal, (4) that it was so affixed by order of the Board of Directors of Padgett Trucking, Inc., (5) 
and that he signed his name thereto by like order. 
  
___________________________________ 
Notary Public 
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State of Indiana 
My Commission Expires: 

DAVE O’MARA PAVING, INC. 

 

By:__________________________________ 
 Daniel J. O’Mara 
 Vice President 

Acknowledged by:_______________________ 

 

[SEAL] 

 

STATE OF _________________________  ) 
        SS: 
COUNTY OF ________________________  ) 

On September ___, 2020, before me personally came Daniel J. O’Mara, to me known who, being 
duly sworn, did depose and state that (1) he resides in Indiana (2) is an officer of Dave O’Mara 
Paving, Inc., the corporation described in and which executed the above instrument, (3) he 
knows the seal of Dave O’Mara Paving, Inc., (4) the seal affixed to said instrument is such 
corporate seal, (4) that it was so affixed by order of the Board of Directors of Dave O’Mara 
Paving, Inc., (5) and that he signed his name thereto by like order. 
  
______________________________________ 
Notary Public 
State of Indiana 
My Commission Expires: 

 



 
EXHIBIT E 

 
CONTINGENT GUARANTY 

 
 

 This Contingent Guaranty (this “Agreement”) is entered into as of September ___, 2020 
by and among Dave O’Mara Contractor, Inc. (“Contingent Guarantor”), Padgett Trucking, Inc. 
(“Trucking”), and Dave O’Mara Paving, Inc. (“Paving”): 
 

RECITALS 
 
 A. The parties entered into that certain Settlement Agreement dated as of September 
___, 2020 (the “Underlying Agreement”), whereby Paving and Trucking promise to make certain 
payments to the United States of America in settlement of claims against Contingent Guarantor. 
 
 B. Pursuant to Section 1 of the Underlying Agreement and contemporaneously with 
the execution of this Agreement, Contingent Guarantor has agreed, subject to the terms and 
conditions set forth in this Agreement, to guarantee for the benefit of the United States the 
performance of Trucking and Paving, for any failure by Trucking or Paving to pay any monetary 
obligations set forth in the Underlying Agreement or the promissory note delivered by Trucking 
and Paving pursuant thereto (the “Guaranteed Obligations”). 
 
 NOW, THEREFORE, in consideration of the mutual promises set forth herein, the parties 
hereto agree as follows: 
 

AGREEMENTS 
 
 1. Recitals.  The above recitals are hereby incorporated by reference. 
 
 2. Statement of Contingent Guaranty; Duration.  Subject to the conditions set forth 
in Section 3 below, Contingent Guarantor hereby guarantees the performance of Trucking and 
Paving regarding the Guaranteed Obligations, whether according to the present terms thereof or 
pursuant to any change or changes or amendment in the terms, covenants and conditions thereof 
now or at any time hereafter granted.  In the event that both of the conditions set forth in Section 
3 below shall occur and Contingent Guarantor becomes liable under this Agreement, Contingent 
Guarantor’s obligations hereunder shall be continuing and shall remain in full force and effect 
until completion of the Guaranteed Obligations, whereupon the liability of Contingent Guarantor 
hereunder shall be deemed to be satisfied and discharged. 
 
 3. Conditions to Guaranty.  Contingent Guarantor shall be liable under this 
Agreement only if both of the following conditions shall occur: 
 

a. A Default occurs under the Underlying Agreement; and 
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b. The Irrevocable Letter of Credit (Letter of Credit) pertaining to Trucking 
and Paving (also referred to as the “Affiliates”), as set forth in Section 1(d) 
of the Underlying Agreement, has been presented for payment by the 
United States and after receipt and application of available monetary funds 
from the Letter of Credit, there remains a balance payable pursuant to the 
Underlying Agreement. 

 
 4. Procedures for Enforcing Contingent Guaranty.  Within fourteen (14) days after 
the United States becomes aware that both of the conditions to Contingent Guarantor’s liability 
hereunder have occurred as set forth in Section 3, the United States shall provide written notice 
to Contingent Guarantor of the United States’ intent to enforce this Agreement.  Upon receipt of 
said written notice from the United States, Contingent Guarantor shall have fourteen (14) days to 
commence or cause to be commenced payment of the outstanding Guaranteed Obligations of 
Trucking or Paving under the Underlying Agreement, failing which, the United States may 
thereafter exercise any other remedy available to it at law or in equity against Contingent 
Guarantor. 
 

5. Notices.  All notices hereunder or required by law shall be in writing, and shall be 
deemed properly delivered when deposited in the United States mail, postage prepaid, or sent via 
overnight courier addressed to the parties hereto at their respective addresses set forth below or 
as they may hereafter specify by written notice delivered in accordance herewith: 

If to Contingent Guarantor:  
 
DAVE O’MARA CONTRACTOR, INC. 
Attn:  Daniel J. O’Mara 
P.O. Box 1139 
1100 East O & M Avenue 
North Vernon, IN 47265 
 
and  
 
Attn:  Jessica A. Hill 
P.O. Box 1139 
7 North 5th Street 
North Vernon, IN  47265 

 
If to the United States of America:   
 
U.S. DEPARTMENT OF JUSTICE 
Attn:  Daniel A. Spiro 
3 CON Bldg., Rm. 10.1310 
175 N St., N.E. 
Washington, DC 20002 
 
and 
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U.S. ATTORNEY’S OFFICE 
Southern District of Indiana 
Attn:  Rachana N. Fischer 
10 West Market Street, Ste. 2100 
Indianapolis, IN 46204 
 
If to Trucking: 

 
PADGETT TRUCKING, INC. 
c/o  Daniel J. O’Mara 
Dave O’Mara Contractor, Inc. 
P.O. Box 1139 
1100 East O & M Avenue 
North Vernon, IN 47265 
 
and  
 
c/o Jessica A. Hill 
Dave O’Mara Contractor, Inc. 
P.O. Box 1139 
7 North 5th Street 
North Vernon, IN  47265 

 
If to Paving: 

 
DAVE O’MARA PAVING, INC. 
c/o  Daniel J. O’Mara 
Dave O’Mara Contractor, Inc. 
P.O. Box 1139 
1100 East O & M Avenue 
North Vernon, IN 47265 
 
and  
 
c/o Jessica A. Hill 
Dave O’Mara Contractor, Inc. 
P.O. Box 1139 
7 North 5th Street 
North Vernon, IN  47265 

 
 6. Governing Law.  This Agreement shall be construed, and the rights and obligations 
of Contingent Guarantor and the United States of America hereunder shall be determined, in 
accordance with the laws of the State of Indiana. 
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 7. Entire Agreement.  This Agreement, together with the Underlying Agreement and 
any exhibits thereto, shall constitute the entire agreement and supersede all prior agreements and 
understandings, both written and oral, between the parties with respect to the subject matter hereof.  
None of the terms or provisions of this Agreement may be altered, modified or amended except 
by an instrument in writing, duly executed by both the Contingent Guarantor and the United States 
of America. 
 
 8. Counterparts.  This Agreement may be executed by the parties in counterparts, each 
of which shall be deemed an original, and all of which taken together shall constitute one and the 
same Agreement. 
 

[SIGNATURES CONTAINED ON THE FOLLOWING PAGE] 
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IN WITNESS WHEREOF, each of the Contingent Guarantor, Trucking and Paving have 
caused this Contingent Guaranty to be executed in its own name and on its own behalf by its duly 
authorized officer, respectively, as of the day and year first above written. 
 
“Contingent Guarantor” 
 
Dave O’Mara Contractor, Inc. 
 
 
By:__________________________________ 
 David J. O’Mara 
 President 
 
 
“Trucking” 
 
Padgett Trucking, Inc. 
 
 
By:__________________________________ 
 David J. O’Mara 
 President 
 
 
“Paving” 
 
Dave O’Mara Paving, Inc. 
 
 
By:__________________________________ 
 Daniel J. O’Mara 
 Vice President 



EXHIBIT F 
 

Irrevocable Nontransferable Standby Letter of Credit 
 
 
Letter of Credit No. 1220502480 
Issue Date: September ___, 2020 
 
  
Maximum Amount: $750,000 
 
To Beneficiary: 
Department of Justice 
Office of the U.S. Attorney 
for the Southern District of Indiana 
Indianapolis, IN 
 
Ladies and Gentlemen: 
 
We hereby establish in favor of the United States of America (the Beneficiary), our 
Irrevocable Nontransferable Standby Letter of Credit (Letter of Credit) in the maximum 
aggregate amount of seven hundred fifty thousand Dollars effective, September ___, 2020. The 
Beneficiary may make demand for payment under this Letter of Credit upon the failure of David 
J. O’Mara, Nancy A. O’Mara, Amy L. Boswell, Robert L. O’Mara and Daniel J. O’Mara, jointly 
and severally, to make any of the payments that are required of any of them in accordance with 
the terms of the Promissory Note issued to the Beneficiary by David J. O’Mara, Nancy A. 
O’Mara, Amy L. Boswell, Robert L. O’Mara and Daniel J. O’Mara, jointly and severally, dated 
September ___, 2020, a copy of which is Attachment 3 (Note), upon presentation of sight draft in 
the form of Attachment 1 together with draw certificate in the form of Attachment 2 signed by an 
authorized representative of the Beneficiary to us at the address shown below: 
 
German American Bank 
North Vernon Office 
220 N State Street 
North Vernon, IN 47265 
 
or at such other office located in the United States as may be designated by us. Execution of the 
Verification of Authority provided on the form of Attachment 2 is adequate indicia that the 
representative of the Beneficiary is authorized to execute these documents. A sight draft and 
draw certificate hereunder may be submitted via hand delivery or overnight courier to the 
address above. From and after September ___, 2020 when the outstanding balance due under the 
Note is less than $750,000, the amount of this Letter of Credit shall equal the then outstanding 
quarterly balance due under the Note as confirmed by the Beneficiary as identified in attachment 
2.  All drafts drawn under this Letter of Credit must contain the clause, "Drawn under German 
American Bank, Letter of Credit No. 1220502480, dated September ___, 2020." 
 



Before the expiration date of this Letter of Credit, David J. O'Mara, Nancy A. O'Mara, Amy L. 
Boswell, Robert L. O'Mara and Daniel J. O'Mara shall ensure that a replacement standby letter of 
credit is issued to Beneficiary, on the same terms as this present Letter of Credit (including all 
amendments thereto), in the amount to which this present Letter of Credit has yet to be drawn 
upon by the Beneficiary. 
 
Partial drawings are permitted hereunder; provided that the aggregate amount of drawings 
hereunder is not in excess of the Maximum Amount set forth above.  Multiple drawings are 
permitted. 
 
This Letter of Credit or, if applicable, any replacement standby letter of credit referenced above, 
shall expire only after all payments are made pursuant to the Note as confirmed by the 
Beneficiary as identified in attachment 2 in writing.  The undersigned issuing bank hereby agrees 
that all drafts drawn under and in compliance with the terms of this Letter of Credit will be duly 
honored upon presentation of documents as herein specified if presentation is made at our 
counters. 
 
Except as otherwise expressly stated herein, this Letter of Credit is subject to the International 
Standby Practices 1998, International Chamber of Commerce Publication No. 599 (the ISP) and 
as to matters not covered by the ISP, shall be governed by the laws of the State of Indiana.  The 
Letter of Credit shall expire when the outstanding balance due under the Note is paid. 
 
 
German American Bank 
 
 
By:_______________________________ 
 Ashley McCreary 
 Vice President 
  



Attachment 1 
 
Sight Draft 
 
Date: _______________ 
German American Bank 
North Vernon Office 
220 N State Street 
North Vernon, IN 47265 
 
 
 
At sight, pay to the order of the DEPARTMENT OF JUSTICE by wire transfer to 
 
Bank Name: __________________ 
Routing No: __________________ 
Account No. __________________ 
Attention: ____________________ 
the amount of __________________________Dollars ($ _____________) drawn on German 
American Bank, as issuer of its Irrevocable Nontransferable Letter of Credit No. 1220502480. 
 
 
_______________, dated ______. 
 
 
UNITED STATES OF AMERICA 
by: 
 
 
________________________ 
Name: 
Title: 



Attachment 2 
 
Draw Certificate 
 
Dated: _____________ 
German American Bank 
North Vernon Office 
220 N State Street 
North Vernon, IN 47265 
 
 
Re: German American Bank, Irrevocable Nontransferable Letter of Credit No. 1220502480, 
dated September ___, 2020, in favor of the United States of America as Beneficiary for the 
account of David J. O’Mara, Nancy A. O’Mara, Amy L. Boswell, Robert L. O’Mara and Daniel 
J. O’Mara, jointly and severally. 
 
Ladies and Gentlemen: 
 
The undersigned duly authorized official of the Beneficiary hereby certifies that there has been a 
failure to make a payment required in accordance with either of the Promissory Notes issued to 
the United States by David J. O’Mara, Nancy A. O’Mara, Amy L. Boswell, Robert L. O’Mara 
and Daniel J. O’Mara, jointly and severally, dated September ___, 2020, and that the Beneficiary 
is entitled to draw under the Letter of Credit No. 1220502480. 
 
Demand for payment under the above-referenced Letter of Credit is hereby made for the 
following amount, which when added together with all prior drawings under the Letter of Credit 
is not in excess of the Maximum Amount available to be drawn thereunder: $750,000. Payment 
should be made in accordance with the instructions provided in the draft which accompanies this 
certificate. 
 
 
Very truly yours, 
UNITED STATES OF AMERICA 
Beneficiary 
by: 
 
________________________ 
Name: 
Title: 
 
 
Verification of Authority 
 
I certify under penalty of perjury under the laws of the United States of America that I have 
authority to execute this Draw Certificate and accompanying Draft on behalf of the United States 
of America. 
 
________________________ 
Dated:___________________ 



 

 

EXHIBIT G 
 

IRREVOCABLE NONTRANSFERABLE STANDBY LETTER OF CREDIT 
 
 
Letter of Credit No. 01214  
Issue Date: September ___, 2020  
Maximum Amount: $600,000 
Expiration Date: September ___, 2021 
 
To Beneficiary: Department of Justice Office of the U.S. Attorney  
for the Southern District of Indiana Indianapolis, IN 
 
Ladies and Gentlemen: 
 
We hereby establish in favor of the United States of America (the Beneficiary), our Irrevocable 
Nontransferable Standby Letter of Credit (Letter of Credit) in the maximum aggregate amount of 
Six Hundred Thousand Dollars effective September ___, 2020. The Beneficiary may make 
demand for payment under this Letter of Credit upon the failure of Padgett Trucking, Inc., an 
Indiana Corporation, and Dave O’Mara Paving, Inc., an Indiana Corporation, jointly and 
severally, to make a payment in accordance with the terms of the Promissory Note issued to the 
Beneficiary by Padgett Trucking, Inc., an Indiana Corporation and Dave O’Mara Paving, Inc., an 
Indiana Corporation, jointly and severally, dated September ___, 2020, a copy of which is 
Attachment 3 (Note), upon presentation of sight draft in the form of Attachment 1 together with 
draw certificate in the form of Attachment 2 signed by an authorized representative of the 
Beneficiary to us at the address shown below: 
 
Centier Bank  
600 East 84th Avenue  
Merrillville, IN 46410 
 
 
or at such other office located in the United States as may be designated by us. Execution of the 
Verification of Authority provided on the form of Attachment 2 is adequate indicia that the 
representative of the Beneficiary is authorized to execute these documents. A sight draft and 
draw certificate hereunder may be submitted via hand delivery or overnight courier to the 
address  above. From and after September ___, 2020, when the outstanding balance due under 
the Note is less than $600,000.00, the amount of this Letter of Credit shall equal the then 
outstanding quarterly balance due under the Note as confirmed by the Beneficiary as identified in 
attachment 2.  All drafts drawn under this Letter of Credit must contain the clause, "Drawn under 
Centier Bank Letter of Credit No.01214, dated September ___, 2020." 
 
Before the expiration date of this Letter of Credit, Padgett Trucking, Inc. and Dave O'Mara 
Paving, Inc. shall ensure that a replacement standby letter of credit is issued to Beneficiary, on 



 

 

the same terms as this present Letter of Credit (including all amendments thereto), in the 
amounts to which this present Letter of Credit has yet to be drawn upon by the Beneficiary. 
 

Partial drawings are permitted hereunder; provided that the aggregate amount of drawings 
hereunder is not in excess of the Maximum Amount set forth above.  Multiple drawings are 
permitted. 
 
This Letter of Credit or, if applicable, any replacement standby letter of credit referenced above,  
shall expire only after all payments are made pursuant to the Note as confirmed by the 
Beneficiary as identified in attachment 2 in writing.  The undersigned issuing bank hereby agrees 
that all drafts drawn under and in compliance with the terms of this Letter of Credit will be duly 
honored upon presentation of documents as herein specified if presentation is made at our 
counters. 
 
Except as otherwise expressly stated herein, this Letter of Credit is subject to the International 
Standby Practices 1998, International Chamber of Commerce Publication No. 590 (the ISP) and 
as to matters not covered by the ISP, shall be governed by the laws of the State of Indiana.  The 
Letter of Credit shall expire when the outstanding balance due under the Note is paid. 
 
 
Centier Bank 
 
By:_________________________________ 
 Timothy J. Turner 
 Vice President 
  



 

 

Attachment 1 

Sight Draft  

Date:_______________ 

 

Centier Bank  
600 East 84th Avenue  
Merrillville, IN 46410 
 

At sight, pay to the order of the DEPARTMENT OF JUSTICE by wire transfer to Bank Name:   
Routing No:    
Account No.   
Attention:   
 
the amount of  Dollars ($  ) drawn on Centier 
Bank, as issuer of its Irrevocable Nontransferable Letter of Credit No.01214. 
 
 
  , dated  . 

UNITED STATES OF AMERICA  

By:   
Name: 
Title: 
  



 

 

Attachment 2  

Draw Certificate  

Dated:_______________ 

Centier Bank  
600 East 84th Avenue  
Merrillville, IN 46410 
 
Re: Centier Bank, Irrevocable Nontransferable Letter of Credit No.01214 dated August 14, 2020, 
in favor of the United States of America as Beneficiary for the account of Padgett Trucking, Inc. 
and Dave O’Mara Paving, Inc., jointly and severally. 
 
Ladies and Gentlemen: 
 
The undersigned duly authorized official of the Beneficiary hereby certifies that there has been a 
failure to make a payment required in accordance with either of the Promissory Notes issued to 
the United States by Padgett Trucking, Inc., an Indiana corporation, and Dave O’Mara Paving, 
Inc., an Indiana Corporation, jointly and severally, dated August 14, 2020, and that the 
Beneficiary is entitled to draw under the Letter of Credit No.01214. 
 
Demand for payment under the above-referenced Letter of Credit is hereby made for the 
following amount, which when added together with all prior drawings under the Letter of Credit 
is not in excess of the Maximum Amount available to be drawn thereunder: $600,000. Payment 
should be made in accordance with the instructions provided in the draft which accompanies this 
certificate. 
 
Very truly yours,  
UNITED STATES OF AMERICA  
Beneficiary  
 
By:  Name: 
Title: 
 
Verification of Authority 
 
I certify under penalty of perjury under the laws of the United States of America that I have 
authority to execute this Draw Certificate and accompanying Draft on behalf of the United States 
of America. 
 
_____________________________ 
Dated:________________________ 
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