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D he United States of America submits this memorandum in su ort of its etition for an order
a roving the service of an Internal Revenue Service John Doe summons on Payward Ventures Inc. and
Subsidiaries (collectively, “Kraken”). A co y of the summons and summons attachment (listing the
items requested) are filed herewith, as well as a ro osed order, Declaration of IRS Revenue Agent
Karen Cincotta (hereinafter “Declaration”), and su  orting exhibits. p
I. INTRODUCTION
he summons is in furtherance of the IRS’s ongoing investigation to determine the identity and
correct federal income tax liability of U.S. ersons who have conducted transactions in cry tocurrency
(defined below). See Declaration 9 3, 8,3 . ransactions in cry tocurrency have grown substantially p
in recent years, and the IRS is concerned that tax ayers are not ro erly re orting these transactions.
he summons seeks account and transaction records from Kraken that are ex ected to aid the IRS’s
investigation.
he summons is a so-called “John Doe” summons because it does not identify the ersons with
res ect to whose liabilities the summons is issued. US.C.§ 9(f). he government therefore must
obtain court a roval rior to serving the John Doe summons. /d. As discussed below, the criteria for
courta roval of a John Doe summons in § 9(f) are met.
Pursuantto  U.S.C. § 9(h)( ), the Court’s determination of whether a John Doe summons
may be served shall be made ex arte and shall be made solely on the etition and su orting affidavits.
he leadings filed in this roceeding will therefore not be served u on any erson or entity, and no
other filings are ermitted from other ersons or entities. he United States requests that the Court
review the etition and su orting documents and that it enter the ro osed order at the Court’s earliest
0 ortunity.
II. BACKGROUND
D he summons seeks account and transaction records from Kraken regarding a grou of its
customers whose identities are not known to the IRS (the “John Does™). he grou of John Does is
defined on the summons as follows: United States erson(s), who directly or indirectly had authority
over any combination of accounts held with Payward Ventures Inc., d/b/a Kraken or Kraken.com, or its

redecessors, subsidiaries, divisions, or affiliates (collectively, “Kraken”), with at least the equivalent of

1
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2 ,  invalue of transactions (regardless of ty e) in cry tocurrency in any one year, for the eriod p
January 1,2 1 through December 31,2 2 (the “John Doe Class) The six document requests are for
account registration records, Know-Y our-Customer due diligence, account-related corres ondence, anti-
money laundering exce tion re orts, records of account activity, and records of account funding Before
addressing why a summons for these requested items directed at this John Doe Class meets the criteria
in§ 9(f), this brief will first rovide relevant background regarding (A) the definition of
cry tocurrency, (B) its tax treatment, (C) the information regarding taxable cry tocurrency transactions
that is in the ossession of Kraken, and (D) the grounds for the IRS’s belief that these transactions are
not being ro erly re orted

A. “Cryptocurrency” Defined

“Cry otocurrency” is one kind of “virtual currency ” In Notice 2 14-21,2 14-1 IR B 938,
2 14 WL 12244 4 (Mar 2 ,2 14), the IRS defined “virtual currency” as a digital re resentation of
value that functions as a medium of exchange, a unit of account, and/or a store of value It sometimes
o erates like “real” or “fiat” currency, i.e., the coin and a er money of the United States or of any other
country that is designated as legal tender, circulates, and is customarily used and acce ted as a medium
of exchange in the country of issuance But virtual currency does not have legal tender status in any
jurisdiction When virtual currency has an equivalent value in real currency, or acts as a substitute for
real currency, then it is referred to as “convertible” virtual currency

The summons at issue here solely concerns “cry tocurrency ” Cry tocurrency is aty e of
virtual currency that utilizes cry togra hy to secure transactions that are digitally recorded on a
distributed ledger (such as a blockchain) Distributed ledger technology uses inde endent digital
systems to record, share, and synchronize transactions, the details of which are recorded in multi le

laces at the same time with no central data store or administration functionality Units of

cry tocurrency are generally referred to as coins or tokens The most common cry tocurrency is

Bitcoin, but there are many others ! The technological innovation, ra id growth, and decentralized

' As of January 15,2 21, cry tocurrency tracking website www coinmarketca com indicated
that more than 8§, se arate cry tocurrencies existed htt s://coinmarketca com/all/views/all/
[htt s:// erma cc/ TEC-2W8B]

p 2 p
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ature of cryptocurre cy have created ew challe ges for regulators, clud g the IRS. See generally
Report of the Attorney General’s Cyber Digital Task Force: Cryptocurrency Enforcement Framework,

Oct. 1, , https://www.just ce.gov/ag/page/f le/13 1/dow load [https://perma.cc/Q XH-5LF9].

B. Tax Treatment of Cryptocurrency Transactions

The IRS’sposto  Notce 14- 1 sthatco vertble v rtual curre ces( clud g
cryptocurre cy) are co s dered property for tax purposes, a d a taxpayer ca haveaga orlosso the
sale or excha ge of a v rtual curre cy. Thus, taxpayers who tra sact v rtual curre ¢ es may have
related tax f1 ga dreport grequreme tsu der var ous prov s o s ofthe I ter al Reve ue Code,

clud g US.C.§§ 1,451,adl 11.

Taxpayers ofte complete the r v rtual curre cy tra sact o s through bus esses k ow asd g tal
curre cy excha ges, wh ch allow users to buy a d sell cryptocurre cy excha ge for f at curre cy or
other v rtual curre cy. Declarato 9 5. Depe d go the deta ls, these tra sact o s may be taxable.
See id. § 3 . Taxpayers must report come, ga , or loss from all taxable tra sacto s volv g v rtual
curre cy o the r federal come tax retur s for the year of the tra sact o , regardless of the amou t or
whether they rece ved a payee stateme tor format o retur . See Frequently Asked Questions on

Virtual Currency Transactions, https://www. rs.gov/ d v duals/ ter at o al-taxpayers/freque tly-

asked-quest 0 s-o -v rtual-curre cy-tra sact o s [https://perma.cc/ 34V-UWS5P] (Q&A-4 ).

C. Information Regarding Cryptocurrency Transactions Held by Kraken

Payward, I c. sthe pare tcorporat o for mult ple subs d ar es located  both the U ted States
a dforeg jursdcto s. Declarat o 943. The Joh Doe summo s s d rected to Payward Ve tures,
I c.,because t sthe U.S.-operat g subs d ary wh ch does bus ess u der the trade ame Krake .
Krake operates ad g tal curre cy excha ge a d prov des users w th a way to trade legal te der (U.S.
dollars a dcerta fore g curre cy) for cryptocurre cy a d v ce versa; or to trade (excha ge) o e type
of cryptocurre cy for a other type of cryptocurre cy. 1d.q . Krake so e ofthe largestd g tal
curre cy excha ges,wthover4mllo cle tsa dover$14 bllo trad gactvtys ce 11. /d.
94 . Ithas bee reported thatasofthee dof 1 ,Krake wasregster gupto5 , ew users a

day. Id. Wh le Krake ’s U ted States headquarters s located Sa Fra c sco, Cal for a, Krake

19498534.1
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perates in ver 19 ¢ untries w rldwide. Id. §48. Wit int e United States, Krakend esn t perate
in, rpr vide servicest residents f, Was ingt n State and New Y rk. /d.

Kraken is regulated as a “m mey services business” (MSB), and m ae specifically as a “m mey
transmitter.” See 31 C.F.R.§ 1 1 .1 (ff) (defining “m mey services business”); § 1 1 .1 (ff)(5)
(defining “m mey transmitter” as ne type f MSB); see also Declarati nqY , 8. Itis currently
registered as an MSB wit t e Financial Crimes Enf rcement Netw rk (FinCEN). See Declarati nq 51

(citing Is Kraken licensed or regulated?, _ttps://supp rt.kraken.c m/ c/en-us/articles/3 31 8 351-Is-

Kraken-licensed- r-regulated- [_ttps://perma.cc/8M TM-KSD ].

An MSB like Kraken is required t maintain certain rec rds. See 31 CF.R.§§1 1 41
(Rec rdst be made and retained by financial instituti ns)and I .4  (makingt ese rec rdkeeping
requirements applicablet MSBs). T serec rds include, f rtransacti nsw rt maet an$3, ,te
name and address fb t t e sender and recipient,t e am aint ft e transacti n,t e date ft e
transacti n, and t er identifying inf rmati n. § 1 1 .41 (e); see Declarati n {5 -5 . MSBs are als
requiredt btain and maintain certain cust mer identificati n inf rmati n and transacti naldataf rt e
purp se fc mbating m mey laundering. See31 CFR.§1 . 1.

In keeping wit t ese rules, Kraken as ist rically required all new cust merst create an
acc unt by submitting certain identifying inf rmati n, including t e user’s name, email address,
p ysical address, telep ne number, and date fbirt . Declarati nY 3. Inadditi n, valid ID,pr f f
residence, ccupati n, and s cial security number (f r U.S. clients) are required f r intermediate-level
and pr -level acc unts. Id. 9 4. F ra“pr -level” acc unt (t e ig est-level acc untf r ig -v lume
traders and ig netw rt individuals), Kraken requires a Kn w-Y ur-Cust mer (“KYC”) applicati n
t at includes additi nal cust mer identifying inf rmati n. /d. 9 5.

1

FinCEN as issued guidance explaining t at digital currency exc anges are generally t be
regulated as m mey transmitters. See FInCEN Guidance N . FIN- 13-G 1: Applicati n {fFinCEN's
Regulati nst Pers ns Administering, Exc anging, r Using Virtual Currencies (Mar. 18, 13),
available at _ttps://www.fincen.g v/sites/default/files/s ared/FIN- 13-G  1.pdf
[_ttps://perma.cc/E9C8-YH3C]; FinCEN Guidance N . FIN- 19-G 1: Applicati n fFinCEN's
Regulati nst Certain Business M odels Inv lving C nvertible Virtual Currencies (May 9, 19),
available at _ttps://www.fincen.g v/sites/default/files/ 19-

5/FinCEN% 2 Guidance% 2 CVC%2 FINAL%?2 5 8.pdf[_ttps://perma.cc/ BVK-AJVP].

h 4 h
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ased on the regulations applicable to Kraken as well as Kraken’s historical business practices
the IRS expects that in response to the John Doe summons Kraken will be able to provide information
about its customers’ cryptocurrency transactions which the IRS will then be able to use in conjunction
with other publicly-available information to examine whether an individual has complied with the
internal revenue laws. Declarationq 9.

D. Grounds for the IRS’s Belief That Virtual Currency Transactions Are Not Being
Properly Reported

The IRS in recent years has become aware of significant tax compliance issues relating to the
use of virtual currencies. Declaration § 4. Of particular relevance here are the lack of third-party
reporting to the IRS the experience with the John Doe summons that was served on Coinbase Inc. data
from the Modernized Tax Return Data ase (MTRD ) and Agent Cincotta’s knowledge about non-
compliance by specific Kraken users.

1. The Lack of Third-Party Reporting to the IRS

Kraken does not make any third-party reports to the IRS of cryptocurrency transactions that
occur on its platforms. Declaration § 3 ; see also id. q 85 (stating that the IRS does not already possess
the information requested by the summons). This information gap is a concern for the IRS because as
Agent Cincotta’s Declaration explains cryptocurrency transactions can already be difficult to trace with
many having an inherent pseudo-anonymous aspect making them especially attractive to taxpayers who
may want to use them to hide taxable income. Id. qf 4 35.

More generally the IRS’s experience is that tax noncompliance increases when there is less
third-party information reporting making the likelihood of underreporting significant. Id. 3 ; see
Federal Tax Compliance Research: Tax Gap Estimates for Tax Years 2011-2013 IRS Publication 1415

(Rev.9- 19) https:// www.irs.gov/pub/irs-pdf/p1415.pdf at 13 [https://perma.cc/ XM5-PDNH]

(finding that the net misreporting percentage “for income amounts subject to little or no information
reporting . . . is 55 percent.”); see also Patricia Cohen If the L.R.S. Is Watching You, You’ll Pay Up N.Y.

Times Jan. 5 1 at 1 https:/www.nytimes.com/ 1 / 1/ 5/business/economy/if-the-irs-is-

watching-you-youll-pay-up.html [https://perma.cc/S9DK-QYU ]. Unfortunately the problem of a lack

of third-party reporting of cryptocurrency transactions is not confined to Kraken. See Wendy Walker

19498534.1
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NS GHT: The 5 Most Common Tax eportable Crypto Events, Bloomberg Tax, Aug ,

available at https://news bloombergtax com/daily-tax-report/insight-the-5-most-common-tax-reportable-

crypto-events [https://perma cc/TH J-5TT6] (noting that “a recent survey of crypto CPAs found that

more than 35% of crypto investors do not receive Form 1 99 information related to their crypto
transactions”) As the Treasury Inspector General for Tax Administration has reported, “[t]he IRS
cannot easily identify taxpayers with virtual currency transactions because of the lack of third-party
information reporting that specifically identifies virtual currency transactions ” The nternal evenue
Service Can mprove Taxpayer Compliance for Virtual Currency Transactions, TIGTA Ref No -

3 - 66 (Sept 4, ), https://www treasury gov/tigta/auditreports/ reports/ 3 66frpdf R

[https://perma cc/83SZ-YJUK]

2. The John Doe Summons to Coinbase, Inc., and Its Aftermath

In November 16, the U S District Court for the Northern District of California authorized
service of a John Doe summons on Coinbase, Inc (“Coinbase”), a U S -based cryptocurrency exchange,
for information to be used in identifying taxpayers who conducted transactions in virtual currency See
United States v. John Doe, No 3:16-cv- 6658-JSC (N D Cal) Coinbase was served with the summons
but did not voluntarily comply with it Declaration 41  The government then filed a petition to
enforce the summons in March 1 , and, after the IRS agreed to narrow the scope of the summons, the
court granted in part and denied in part the enforcement petition See United States v. Coinbase, nc
Case No 1 -cv- 1431-JSC, 1 WL589 5 (ND Cal Nov 8, 1) Coinbase was ordered to
produce documents for accounts with at least the equivalent of § ,  in any one transaction type (buy,
sell, send, or receive)® in any one year for the period between 13 and 15 d at *8

Since Coinbase complied with the John Doe summons, the IRS has continued to reach out to
taxpayers regarding their reporting requirements, to conduct examinations, and to make criminal
investigation referrals Declaration 4 OnlJuly 6, 19, the IRS announced that it had begun
sending letters to virtual currency owners, advising them to pay back taxes and file amended returns

Declaration § 14 By the end of August 19, the IRS had issued more than 1 , such letters to

3 There is no similar limitation in the summons to Kraken because the terminology of Kraken’s
exchanges differs That is why the summons covers all transactions “regardless of type

6
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axpayers who owned vir ual currency / Following he issuance of he le ers, axpayers filed
amended re urns repor ing vir ual currency ransac ions for ax years 13 hrough 18 ha were no
previously repor ed / Todae, hese IRS le ers have resul ed in more han 1, = amended re urns
and more han $13 1 million in assessmens / 94 The IRS has also opened audi s of axpayers
iden ified by ma erials i received in response o he Coinbase John Doe summons, and i has received
submissions hrough i s volun ary disclosure prac ice as well /  Separa ely, he IRS has con ac ed

axpayers who have no filed re urns repor ing vir ual currency by sending no ices rela ed o vir ual
currency Those no ices have already resul ed in more han $11 9 million in assessmens / The IRS
expec s hese numbers o increase as he inves iga ions con inue More recen ly, he IRS sen le ers o

axpayers who conduc ed ransac ions wi h foreign vir ual currency exchanges and may have failed o
properly repor such ransac ions and associa ed income [ 941

3. MTRDB Search Results
During he summons enforcemen li iga ion agains Coinbase, he IRS de ermined ha for he

years 13- 15,only8 09  axpayers per year filed ax re urns wi h a proper y descrip ion rela ed

o bi coin or vir ual currency, despi e he fac ha Coinbase alone had serviced more han 5 9 million
cus omers and handled more han $ billion in ransac ions during ha ime This was s rong evidence
of likely large-scale underrepor ing of axable ransac ions See 17 WL 589 5 ,a *1- ,4-5;
Declara ion § 38 The number of axpayers filing re urns wi h a proper y descrip ion rela ed o bi coin or
vir ual currency increasedin 1 - 18, bu he numbers s ill fall far shor of wha would be expec ed
given he number of users, ransac ions, and value ha he exchanges publicize occur on an annual basis
See Declara ion § 39

4 Suspected Tax Non-Compliance by Kraken Users
] Finally, as explained in de ail in he Declara ion, Agen Cinco a has conduc ed an inves iga ion
and iden ified specific individuals who held accoun s wi h Kraken and failed o comply wi h heir ax
repor ing requiremen s under he in ernal revenue laws Declara ion 8  Five specific axpayers—
referred o as “Taxpayer 1” hrough “Taxpayer 5”—are discussed a 44 7 -74 of he Declara ion
Taxpayer 1, hrough LLCs, has engaged in more han $39 million in unrepor ed financial

ransac ions since  17,a leas % of which rela ed o cryp ocurrency held in accoun s a Kraken, and

d 7 d
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ny of which followed suspicious transaction patterns indicative of tanable inco . Id.
Ta payer , along with other individuals, appears to have operated a financial sca between 1 and
18 involving unreported cryptocurrency transactions ¢ ceeding $1 mdlion, so  of which were
co leted using Kraken accounts. Id.q 1. Ta payer 3 appears to have underreported his personal and
busiress innbo  bymli st $1  llion based, in part, on transactions conducted through a Kraken
account. /d. 4 . Ta payer 4 did not report cryptocurrency transactions ¢ ceeding $5. llion,  sb
of which originated fro a Kraken account. /d.q 3. Ta payer 5 entered the IRS’s voluntary disclosure
progra and belatedly reported substantial ta able inco  efappro i taly$ .5 [llionfor 15 and
1 relating to transactions on ltiple digital currency e changes, including Kraken. Ta payer 5 also
has acknowledged over $ 3  llion in cash deposits and withdrawalsin 1 and 18 at such
e changes, including Kraken, likely indicating substantial additional ta able inco  that wasnotti g
reported. 1d.q 4.

Agent Cincotta’s Declaration also describes cri  nal cases where defendants used accounts at
Kraken to conceal proceeds fro cri nal activity. /d.q 5. One case against Backpage.co resulted in
a guilty plea to ommoount of  ney laundering conspiracy where proceeds were routed through various
digital currency e change accounts, imlading so  at Kraken. /d.q . In another case, defendant
Joseph Ki  pled guilty to wire fraudifer a sche ~ where he defrauded his e  Ipyer of bitcoin worth
nappro 1 tely $44 ,  and transferred it to his Kraken account. /d.

Based on these e a  Ips, the IRS suspects that there yabe my  re Kraken users who have
failed to report their cryptocurrency transactions, and to pay their associated ta liabilities, in accordance
with the internal revenue laws.

III. LAW AND ARGUMENT

A. Governing Law
K The IRS is statutorily required tonhave its e loyees “pmocends fromte  toti , through each
internal revenue district and inquire after and concerning all persons tharein who vy be liable to pay
any internal revenue ta [.]”  U.S.C. § 1(a). To this end, the IRS also has broad investigative
powers “for the purpose of ascertaining the correctness of any return,  kang a return where none has

been de, deter ning the liability of any person for any internal revenue ta or the liability at law or

X 8 x
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n equ ty of any transferee or f duc ary of any person n respect of any nternal revenue tax, or collect n
any suchlablty[.]” U.S.C.§ (a). To fulf 1l these purposes, the IRS ““ s author zed” by statute:

(1) To exam ne any books, papers, records, or other data wh ch may be relevant or
mater al to such nqu ry;

() To summon the person 1 able for tax or requ red to perform the act, or any off cer
or employee of such person, or any person hav n possess on, custody, or care of books
of account conta n n entr es relat n to the bus ness of the person 1 able for tax or

requ red to perform the act, or any other person the Secretary may deem proper, to appear
before the Secretary at a t me and place named n the summons and to produce such
books, papers, records, or other data, and to  ve such test mony, under oath, as may be
relevant or mater al to such nqu ry; and

S

3) To take such test mony of the person concerned, under oath, as may be relevant or
mater al to such nqu ry.

Id. In sum, there s “broad lat tude ranted to the IRS by § .’ United States v. Jose, 131 F.3d 13 5,
13 9(9th Cr. 199 ) (quot n United States v. Arthur Young & Co.,4 5U.S. 8 5,81 (1984)); see also
United States v. Bell, 5 F. Supp. d898,9 (N.D. Cal. 1999) (“The IRS has broad nvest atory
powers that are set forth n §§ 1 throu h 1 ofthe Internal Revenue Code.”).

When ssun anadm n strat ve summons to a th rd party, the IRS s enerally requredto ve
not ce to the taxpayer. U.S.C. § 9(a)(1). The taxpayer then has ther htto fle a petton n court
seek n to quash the summons. § 9(b)( )(A). However, the th rd-party not ce rules do not apply to
certa n types of summonses, nclud n a so-called “John Doe” summons, § 9(c), defned as a
summons that “does not dent fy the person w th respect to whose 1 ab | ty the summons s ssued.”

§ 9(f). Instead, a John Doe summons “may be served only after a court proceed n ” establ sh n the
elements | sted n § 9(f). Id. Th s proceed n s necessar ly ex parte because the po nt of a John Doe
summons s to allow the IRS to obta n nformat on when the dent ty of the taxpayer s unknown. See

§ 9(h)( ) (stat n that the court’s determ nat on under § 9(f) “shall be made ex parte and shall be
made solely on the pet t on and support n aff dav ts”).

The Court, n th s ex parte proceed n , effect vely serves the same funct on as a taxpayer n a
§ 9(b)( )(A) pet t on to quash. See Tiffany Fine Arts, Inc. v. United States,4 9 U.S. 31 ,31 (1985)
(““As a subst tute for the procedures of §§ 9(a) and (b), Con ress enacted § 9(N[.1"); United
States v. Gertner, 5SF.3d9 3,9 5n.1 (1st Cr. 1995) (“[T]he court n effect ‘takes the place of the

19498534.1
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ffected t xp yer’ who, being nn med, ¢ nnot herself be expected to know bo t—Iet lone to
oppose—the s mmons even ifitis irreg 1 r” (q oting Tiffany Fine Arts,4 9US t3 1)) “Congress
did not intend to impose stringent restrictions on the Service’s investig tory f nction b t merely so ght
to prevent the indiscrimin te exercise of the John Doe s mmons power ” United States v. Ernst &
Whinney, 50F d51 ,519- 0 ( th Cir 1984) (q ot tion omitted)
Section  09(f) provides th t the IRS m a not serve John Doe s mmons ntil fter co rt u
proceeding in which the government est blishes the following three n mbered elements:

(1) the s mmons rel tes to the investig tion of p rtic 1 r person or scert in ble gro p or
cl ss of persons,

() thereis re son bleb sis for believing th ts ch person or gro p or cl ss of persons m &
filormayh vef iled to comply with ny provision of ny intern lreven el w, nd

(3) the inform dion so ght to be obt ined from the ex min tion of the records or testimony
( nd the identity of the person or persons with respect to whose li bility the s mmons is
iss ed) isnotre dily v il ble from other so rces

Addition 1ly, sof 019,§ 09(f)’snew fl shl ng gereq iresth tthe s mmons be “n rrowly
t ilored to inform dion th t pert ins to the f il re (or potenti 1f il re) of the person or gro p orcl ss of
persons referred to inp r gr ph ( ) to comply with one or more provisions of the intern Ireven el w
which h ve been identified for p rposes of s chp r gr ph”

B. Application of § 7609(f)

The s mmons tiss e here meets 1l three of the n mbered criteri in§ 09(f) swell sthe
new “n rrowly t ilored” req irement

1. The Summons Relates to the Investigation of an Ascertainable Class

The first of the three n mbered req irements in §  09(f) is th t “the s mmons rel tes to the
investig tion of p rtic 1 rperson or scert in ble gro p orcl ss of persons” §  09(f)(1) This first
prong is met bec  se the John Doe CI ssis p rtic | rized from the gener 1p blic nd Kr ken h s the
inform dion necess ry to scert in whether its ¢ stomers re members of the cl ss

Ag in, the f ce of the s mmons defines the John Doe Cl ss this w y: “United St tes person(s),
who directly or indirectly h d  thority over ny combin tion of cco nts held with P yw rd Vent res
Inc, d/b/ Kr ken or Kr ken com, or its predecessors, s bsidi ries, divisions, or ffili tes (collectively,

u 10 u
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Kraken’), with at least the equivalent f$ ,  invalue ftransacti ns (regardless ftype)in
crypt currency in any ne year, f rthe peri d January 1, 1 thr ugh December 31, .’ This class
is ascertainable because it is limited in at least f ur ways. First, itis limitedt Kraken acc unt h 1ders.
Sec nd, it is limited t United States pers ns.* Third, it is limitedt th se acc unth lders wh se
transacti ns were w rthatleast$ ,  inayear. F urth, itis limitedt the five-year time peri d f
1 -
The J hn D e Class identified in the summons is “ascertainable” because ¢ urts have repeatedly
f und § 9(f)(1) t be satistied where a summ ns identifies a particular gr up ftaxpayers in a
similar manner. F r example, this test was passed where a summ ns “squarely particularize[d] the
individuals s ught fr m the general public” by identifying the class as Calif rnia residents wh , between
Sand 1 ,wereinv lved in certain pr perty transfers f rlittle rn c nsiderati n. See In re Tax
Liab. of Does,N . :1 -mc- 13 -MCE-EFB, 11 WL 3 84 ,at* (E.D.Cal. Dec. 15, 11).
Likewise, the IRS satisfied the “ascertainable gr up” standard where a summ ns ¢ ncerned U.S.
taxpayers wh , as agents f r subsidiaries fa certain ¢ mpany, s ld credit insurance p licies reinsured
with entities in the Turks and Caic s Islands. See In re Tax Liab. of Does, N . 3-  93-CIV, 3 WL
95318 , at *1 (S.D. Fla. Oct. 3 , 3) (“American Bankers Insurance Group™); see also Matter of
Does, Case N . CV-13-3393 YGR, 13 WL 55 3135 (N.D. Cal. Aug. 9, 13) (appr vingJ hnD e
class fU.S. taxpayers wh had acc unts with CIBC First Caribbean Internati nal Bank Limited
thr ugh ¢ rresp ndent acc unt at Wells Farg Bank, N.A., during  4- 1 ); In Matter of Tax
Liabilities of Does, Civ. N .3:9 -CV- 5(DF), 199 WL 19 33, at *1 (M.D. Ga. Feb. 5,199 ) (“As
required by  U.S.C. § 9(f)(1), the summ ns relates t the investigati n fan ascertainable gr up r

class fpers ns, that is, individuals, businesses, ¢ rp rati ns, partnerships, j int ventures, and

#“The term United States pers n’ means—
(A) acitizen rresident fthe United States,
(B) a d mestic partnership,
(C)ad mesticc rp rati n,
(D) any estate ( ther than a f reign estate, within the meaning f paragraph (31)), and
(E) any trust if—
(1) a ¢ urt within the United States is able t exercise primary supervisi n ver the
administrati n fthe trust, and
(i) ne rm re United States pers ns have the auth rityt c¢ ntr I all substantial
decisi ns fthe trust.
US.C.§ 1(a)(3 ).
11
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ompanies within the State of Georgia that re eived pa ments from The Loef Compan , for the sale of
re lable materials, (also referred to as s rap metal), in luding ommissions, for the alendar ears
1992, 1993 and 1994 ™)

Moreover, as dis ussed in Part II C above, Kraken should be able to as ertain from its re ords
whi h of its virtual urren ex hange ustomers were U S persons, and who among them engaged in
the $2 ,  floor transa tional levels® during the ears spe ified in the summons, based on the
information expe ted the olle ton their ustomers The availabilit of this information to Kraken
means that the John Doe Class is an “as ertainable group of lass of persons” and that § 9(f)(1) is
satisfied

2. There Is a Reasonable Basis for Believing That the John Doe Class May Fail,
or May Have Failed, to Comply with the Internal Revenue Laws

The se ond numbered element of § 9(f) that the government must establish for the Court to
approve servi e of the summons relating to the John Doe Class is that “there is a reasonable basis for
believing that su h person or group or lass of persons ma fail or ma have failed to ompl with an
provision of an internal revenue law ” § 9(f)(2) There is a reasonable basis for believing that
members of the John Doe Class ma fail (or ma have alread failed) to report, or to pa tax asso iated
with, r pto urren transa tions This belief is based upon the information dis ussed in Part II D,
above: the la k of third-part reporting to the IRS b Kraken regarding its ustomers’ transa tions; the
IRS’s experien e with the Coinbase John Doe summons and its aftermath; the MTRDB sear h results
showing likel large-s ale underreporting of taxable r pto urren transa tions; and Agent Cin otta’s
personal knowledge of non- omplian e b Kraken users

To meet the “reasonable basis” prong of § 9(f)(2), the government need onl show that a
transa tion has o urred that is “of su h a nature as to be reasonabl| ] suggestive of the possibilit that

the orre ttax liabilit with respe t to that transa tion ma not have been reported” HR Rep No 94-

5 At least one ase has addressed whether a lass is “as ertainable” where the lass is defined
based on a dollar-value threshold but the summoned part “does not re ord members’ transa tions in
terms of monetar value, and is unaware of the monetar value applied to the transa tions b the
members ” United States v. Coble, 1982 WL 1 1 at*5 (S D lowa June 2, 1982) But we have reason
to believe that this dollar-value information is available to Kraken su h that the lass an be as ertained
and the summons readil omplied with

12
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58 t311 (19 5), reprintedin 19 U.S.C.C.AN. 89 ,3 8;see e.g., United States v. Ritchie, 15
F3d59 , 1( thCir. 1994) (clients’ p yment for leg 1services with I rge mounts of ¢ sh provided
re son ble b sis for John Doe summons). When en cting § 9(f), Congress did “not intend to impose

n undue burden on the [IRS] in connection with obt ining court uthoriz tion to serve this type of
summons.” H.R. Rep. No. 94- 58 t311, reprintedin 19 U.S.C.C.ANN. t3 . R ther, Congress
sought to ensure th t the IRS would h ve “ specific situ tion to present in the court,” inste d of using ,
the summonses to eng ge in  “possible ‘fishing expedition.”” Id.; see also In re Tax Liabs. of Does,

88 F. d 144,149 ( d Cir. 198 ) (Section  9(f) w s “concerned only with . . . preclud[ing] the IRS
from using [John Doe] summonses to eng ge in possible ‘fishing expeditions.”” (quoting H.R. Rep. No.
94- 58 t311)). The government need not “produce conclusive evidence of n ctu 1t x viol tion s
prerequisite to obt ining John Doe summons.” Matter of Does, 1F. d9 ,98 ( thCir. 198 ) (per
curi m) (“Columbus Trade Exchange”). The point of the st tute is merely “to prevent the Service from
exercising its summons power in n rbitr ry or quixotic m awer.” /d.; see also Byers v. United States
Internal Revenue Service, 9 3 F.3d 548, 553 (' th Cir. ) (“when the government seeks inform dion

bout nunn med person from third p rty, it must show the district court th tith s somere sonto ,
believe th t this unn med person viol ted or m & viol te the | w.”).

Prior experience with simil r tr ns ctions involving simil r p rtiesis re son ble b sis under
§ 9(f)( ). For ex mple, Columbus Trade Exchange is one of group of ¢ ses from the e rly 198 s
involving John Doe summonses th t the IRS sought pprov 1 to serve on b rter exch nges. Those b rter
exch nges re n logous to virtu 1 currency exch nges insof r s the IRS’s experience showed th t their
customers, whose identities were unknown, were likely to be underreporting the t x on their
tr ns ctions. The Sixth Circuit held th t the IRS’s “p st experience with this problem is ‘re son ble
b sis’ for its decision to investig te the returns of Columbus Exch nge members,” 1F. d t98 , nd
other courts m ale simil r rulings. See United States v. Pittsburgh Trade Exchange Inc., 44F. d3
3 (3d Cir. 1981) (finding, b sed on IRS gent’s testimony, th t “b rter tr ns ctions such s those

rr nged by The Exch nge re inherently susceptible to t x error since no ¢ sh is involved nd the only
records of the members’ credits re kept by The Exch nge, which llegedly does not provide members

ny inform a@ion reg rding their tr de ccounts. Such circumst nces provide sufficient b sis for the

13
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nternal Revenue Service’s action.”) United States v. Island Trade Exchange, Inc., 535 F. Supp. 993,
99 -9 (E.D.N.Y. 198 ) (approving John Doe summons to barter exchange and finding “reasonable
basis” requirement in § 9(f)( ) met based on RS agent’s declaration that “prior examinations of
bartering exchanges and their members by the nternal Revenue Service revealed high levels of omitted
or improperly reported income”). Equally here, the RS’s knowledge of non-compliance by some ;
Kraken users, the Coinbase John Doe summons, and other situations in which there is a lack of third-
party reporting all strongly suggest that there is a reasonable basis for the summons in this case.

As in the barter-exchange cases, all of the cases arising from the RS’s Offshore Credit Card
Project have found a “reasonable basis” for suspecting non-compliance based on the RS’s experience
with undisclosed foreign accounts, even in the absence of audits involving the summoned parties,
because individuals using credit cards to repatriate funds from offshore bank accounts are likely to be
engaged in tax evasion. See, e.g., In re John Does, No. 1: -CV-3919, WL 3453813 (S.D.Fla. ;
Oct. 3 , ) (American Express & MasterCard International, Inc.) In re John Does, No. CV- -

49-MISC-PJH (N.D. Cal. ) (VISA International) In re John Does, No. - 4 4C V-
UNGARO-BENAGES (S.D. Fla. ) (MasterCard International, Inc.) In re John Does, No. 3-

1 C V-Martinez (S.D. Fla. 3) (Credomatic of Florida Inc.) In re John Does, No. 4-F-1548
(OES) (D. Col. 4) (First Data Corporation) In re John Does, No. 4- 198 -C V-UNGARO-
BENAGES (S.D. Fla. 4) (TecniCard, Inc.) and In re John Does, No. 4: 4-cv-94-1 (CDL) (M.D. Ga.

4) (Total Systems Services, Inc.).

Here, the evidence the RS has developed to date is reasonably suggestive of the possibility that
the correct tax liability with respect to cryptocurrency transactions conducted through Kraken’s virtual
currency exchanges may not have been properly reported. Declaration §4 . Again, the RS knows that
when third-party reporting is lacking, the incidence of tax non-compliance increases greatly. That
concern is a valid one where Kraken, like many other virtual currency exchanges, does not issue Forms
1 99 or otherwise engage in third-party transactional reporting to the RS. Additionally, as in the barter-
exchange cases, the RS’s experience with cryptocurrency, especially with respect to the Coinbase John
Doe summons, indicates a likelihood of non-compliance by Kraken customers. This suspicion is

bolstered by the MTRDB search results. Moreover, Agent Cincotta is personally aware of several
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nstances of prev ously unreported (and 1 kely taxa le) transact ons nvolv ng Kraken users. See
Declaraton Y - , 81-84. G ven all that, the IRS has far more than a mere susp c on that the John
Doe Class ncludes taxpayers who are not comply ng w th the law. Rather, the ev dence strongly
suggests that there has een, and cont nues to e, fa lure y certa n Kraken users to comply w th the
nternal revenue laws n report ng ncome from cryptocurrency transact ons. The “reasona le ass” b
prong of § 9(f)( ) s therefore sat sf ed.

3. The Information Sought in the Summons Is Not Readily Available From
Other Sources

The th rd num ered requ rement of § 9(f) s “the nformat on soughtto e o ta ned from the
exam nat on of the records or test mony (and the dent ty of the person or persons w th respect to whose
la 1ty the summons s ssued) s notread ly ava la le from other sources.” Th s th rd prong of the test

s met ecause the nformat on sought n the summons to Kraken s not read ly ava la le from other
sources. Asnoted a ove, there s no th rd-party report ng y Kraken to the IRS regard ng the
cryptocurrency transact ons that are conducted on ts exchanges. Declarat on 3 . The IRS also has
reason to el eve that a s gn f cant port on of such transact ons are not e ng properly reported ythe b
taxpayers themselves e ther, utthe IRS s presently una le to aud t such taxpayers ecause the r

dent t es are unknown. With these 1 m tat ons, the only repos tory of the nformat on sought vy the
summons that s read ly ava la le to the IRS s Kraken. /d. [ 85. See American Bankers Insurance
Group, 3 WL 95318 ,at*1 (fnd ng § 9(f)(3) met ecause “ nformat on sought y the IRS to
cont nue the r nvest gat on s not read ly ava la le through a means other than from [the summoned
party] tself”).

Where, as here, the IRS s una le to dent fy the mem ters of the John Doe Class, and one of the
pr nc pal purposes of the summons s to d scover the class members’ dent t es, courts have repeatedly
found the § 9(f)(3) prong of the test to e sat sf ed. To g ve one common example, courts have
approved summonses where the dent t es of the persons to e nvest gated are not read ly ava la le ut
are known to fore gn nst tut ons. See In re Tax Liabs. of Does, No. 11-cv- 1 8 -PJH, Dkt. No. 1
(N.D. Cal. Apr. , 11) (author z ng John Doe summons to HSBC Bank USA, N.A. seek ng f nanc al

account records esta 1 sh ng the dent t es of U.S. taxpayers w th nterests n HSBC’s Ind an ank
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ccounts); MasterCard Internat onal, Inc , WL 3 8 9613, t*1 ( uthorizing service of John Doe
summons seeking the identity of U S t xp yers who held cert in credit ¢ rd ccounts with ties to
foreign b nks); Amer can Express & MasterCard Internat onal, Inc , WL 3453813 , t*I
(identities of t xp yers notre dily v il ble except from Americ n Express nd MasterC rd
Intern tion 1, Inc , who possessed credit ¢ rd inform dion for ¢ rds issued by offshore b nks)

Even if it were theoretic lly possible for the IRS to obt in some of the inform #ion sought in the
summons from | bor-intensive review of its own files, th t would not prevent § 6 9(f)(3) from being
s tisfied ® Courts t ke “pr ctic 1” ppro ch when inform #ion “c nnot without unre son ble burden,
expense nd unw rr nted del y be retrieved from the files of the Intern 1 Revenue Service ” Un ted i
States v. Repr nts, Inc , 43 AFTR d 9-463,19 8 WL 1 38(ND G Nov 18,19 8); see also
Un ted States v. John G. Mutschler & Assocs., Inc, 34F d 363,36 -68 (8th Cir 1984) (t king
“pr ctic I ppro chtoIRS ccessibility” in declining to order “m au 1se rch of 18,  opinion letter

pplic tions” to identify those prep red by summoned p rty, ¢ lling th t“ nunre son ble nd imprecise
method” of loc ting inform aion); Un ted States v. Berkow tz, 488 F d 1 35,1 36 (3d Cir 19 3) (per
curi m) (“To require the Intern 1 Revenue Service to review individu lly the millions of forms filed in
19 17 to loc te those sought by summons “is so obviously burdensome s to m &e the procedure
prohibitive” nd concluding “from pr ctic 1 st ndpoint those returns would not be re dily v il ble to
the government”)

The only entities possessing inform dion rel ting to virtu 1 currency tr ns ctions th t identify the
persons involved in the tr ns ctions, nd th t hold m @eri I rel ting to the tr ns ctions, re the
exch ngers nd ny intermedi ries Therefore, it is logic 1to summon Kr ken for this identifying nd

tr ns ction | inform aion reg rding Kr ken’s customers, which is not re dily v il ble from ny other

source
4. The Summons Is Narrowly Tailored to Information That Pertains to the
Failure (or Potential Failure) of the Class to Comply with the Internal
i Revenue Laws

¢ Cf. Sugarloaf Fund ng, LLC v. U.S. Dept. of Treas., 584 F 3d 34 , 35 (Ist Cir 9) (holding,
in summons enforcement proceeding, th t “the IRS is entitled to obt in relev nt records from third

p rties to comp re for ccur cy ny records obt ined from the t xp yer”)
16
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n additional requirement that Congress addedto § 7 9( )in 19 is that a John Doe summons
must be “narrowly tailored to in ormation that pertains to the ailure (or potential ailure) o the person
or group or class o persons re erred to in paragraph ( ) to comply with one or more provisions o the
internal revenue law which have been identi ied or purposes o such paragraph ” This new narrow-
tailoring requirement is met because the summons requests are speci ically directed at in ormation that
will shed light on the potential non-compliance that the IRS is concerned about—non-reporting o
cryptocurrency transactions and non-payment o associated tax—as well as the identities o those
taxpayers who may not be in compliance s mentioned above, this includes potential non-compliance
with several provisions o the Internal Revenue Code, suchas U SC §§ 1,451,and 1 11

Congress added the new lush language attheendo § 7 9( ) as part o the Taxpayer First ct,
Pub L No 11 - 5,§1 4(a), 133 Stat 988 ( 19), and it became ¢ ectiveon wugustl , 19
Congress’s intent was to ensure that “the in ormation sought in the summons [is] at least potentially
relevant to the tax liability o an ascertainable group,” and that the summons is not used “ or the
purposes o a ishing expedition” HR Rep No 11 -39,at41 ( 19) The added text “is not intended
to change the Powell standard [i.e , the showing the IRS must make in support 0 summons en orcement,
see United States v. Powell, 379 U S 48 (19 4)] or otherwise a ect the IRS’s burden o proo ” Id. at
4 ; see also Joint Committee on Taxation, Description of H.R. 1957, the “Taxpayer First Act of 2019,”

at 15 ( 19), https://www jct gov/CMSPages/GetFile aspx?guid= 73878 4- d -43 4-al4c-

c974 7 7 a[https://perma cc/49QV-GWV ]

This new statutory requirement is satis ied here ~ gent Cincotta’s Declaration explains in detail
the direct connection between each o the six items requested in the summons attachment and the IRS’s
investigation concerning non-compliance with the internal revenue laws See Declaration 9 87-1
Those six document requests it within two broad categories Id 989 The irst category o requests is
“directed at adequately identi ying the John Doe class members so that transactional data can reasonably
be associated with a particular person” Id 9 For example, Request #1 on the summons attachment,
seeking account registration records, will assist the IRS in this process See id 99 93-97 The second
category o requests is “directed at obtaining transactional in ormation that may permit the IRS to

evaluate whether a particular taxpayer complied ully with internal revenue laws > Id 491 For
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d
xampl , R qu st#5 onth summons attachmats ksallr cor s of account activity, inclu ing
transaction logs or oth rr cor sthatr fl ctth particulars of a transaction such asth at ,th amount,
th transaction typ , th account post-transaction balanc ,an r qu sts or instructionstos n orr ¢ iv
virtual curr ncy. Th s r cor sshoul containth informationn c ssaryto t rmin th corr ct
f ral tax liability of applicabl Krak nus rs. Id.q1 1.

Asth s an oth rmor tail  xplanationsin Ag nt Cincotta’s D claration show, ach of th
it ms sought by th summons is sp cifically targ t towar obtaining information that may furth r th
IRS’s inv stigation of th John Do Class an its memb rs’ failur (or pot ntial failur ) to comply with
th int rnalr v nu laws. Th narrow-tailoring r quir m ext of th n w flush languag in § 9(f) is
th r for satisfi

IV. CONCLUSION

Bas onth for going,th gov rnm et has m ¢ all of th r quir m eats for a John Do summons
in § 9(f). Th Unit Stat st qu ststhatitsp titionb grant an thatth Court nt rth propos
or rapprovingth IRStos rv th John Do summons on Krak n.

Dat this 3 th ay of March, 1

DAVID A. HUBBERT
Acting Assistant Attorn y G n ral
/s/ Amy Matchison
AMY MATCHISON
Trial Attorn y, Tax Division
U.S. D partm at of Justic
d
d
d
d
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