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UNITED TTE DITI T ()
F THEDIT I T F UMBI

UNITED STATES OF AMERICA
Plaintiff

V. ,

ZEN-NOH GRAIN CORP. Civil Action No.:

and

BUNGE NORTH AMERICA INC.

Defendants.

MTITIVEIMP T T TEMENT

The United States of America under Section 2(b) of the Antitrust Procedures and
Penalties Act 15 U.S.C. § 16(b)—(h) (the “APPA” or “Tunney Act”) files this Competitive
Impact Statement relating to the proposed Final Judgment submitted for entry in this civil

antitrust proceeding.

I. N TU E NDPU P E THE P EEDING

On April 21 2020 Zen-Noh Grain Corp. (“ZGC”) agreed to acquire 35 operating and 13
idled U.S. grain elevators from Bunge North America Inc. (“Bunge”) for approximately $300
million (“the Transaction”). The United States filed a civil antitrust Complaint on June 1 2021
seeking to enjoin the proposed Transaction. The Complaint alleges that the likely effect of the
Transaction would be to substantially lessen competition for purchases of corn and soybeans in
nine geographic areas of the United States in violation of Section 7 of the Clayton Act 15 U.S.C.

§18.
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Atthesa et e the lant was fled, the Unted Statesfled a r sed Fnal
Judg ent and an Asset Preservat n and H Id Se arate St ulat n and Order ( St ulat n”),
whch are des gned t address the antc  ettve effects fthe Transact n. The r sed Fnal
Judg ent, ex laned re fully bel w, requres the Defendants t dvest certan gran elevat rs
and related assets fBunge rZG afflate GB Enter rses, Inc. ( the D vestture Assets”)t
Vser n Gran LL and Vser n Internat nal H Idc LL ( Vser n”), rt an ther acqurer

racqurers acce table t the Unted States, w thn 30 calendar days after entry fthe
St ulat n.

Under the ter s f the St ulat n, the Defendants w Il take certan ste st ensure that
the D vestture Assetsre an nde endent; thatall fthe D vestture Assetsre anec n cally
vable, ¢ ettve, and saleable; that Defendants w1l reserve and antan the D vest ture
Assets; and that the level fc¢  ett n that exsted between Defendants r rt the Transact n
s antaned durng the endency f the requred dvest ture.

The Unted States and Defendants have st ulated thatthe r sed Fnal Judg ent ay
be entered afterc ~ lance wth the APPA. Entry fthe r sed Fnal Judg ent wll
ter nate ths act n, exce tthatthe wurtwll retanjursdct n t c¢ nstrue, dfy, renf rce

the r vs ns fthe Fnal Judg ent andt unsh v lat ns there f.

II. DESCRIPTION OF EVENTS GIVING RISE TO THE ALLEGED VIOLATION
(A)  The Defendants and the Proposed Transaction
Defendant ZG , headquartered n  vngt n, L usana, s asubsdary fthe Nat nal
Federat n f Agr cultural eratve Ass cat ns flJa an. ZG wnsand erates a state-

f-the-art ex rt elevat r 1 cated nthe MBsss Rver near nvent, L usana, fr whch

t trades and ex rts ¢ rn, s ybeans, s rghu , wheat, and gran by- r ducts. Ex rt elevat rs
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receivegri  rge vi brgeorri th th sbee purch sed fromf rmersb i d eev tors.
Export e ev tors store the ggreg ted gr i uti tc be o ded o to oce goi g ships. ZGC
does ot ow 1 dgri eevtors dreiesupo its ffii te CGB E terprises c.
(“CGB”) tosupp the m jorit of thecor so be s dother gricutur commodities ZGC
exports u  from Co ve t. Post- cquisitio ZGC i te ds to e sethe eev torsth tit
proposes to cquire from Bu ge to CGB to oper te through CGB’s who ow ed subsidi r
Co soid ted Gri  dB rge Co.

CGB is 50-50 joi t ve ture betwee ZGC d tochu Corpor tio gob trdig
comp . CGB oper tesmoreth 100 eev torsi the U ited St tes m  of which re
oc ted o g the Mississippi Ohio Ark s s d 1 ois Rivers. CGB is the fifth- rgest gr i
comp 1 the U ited St tesb stor gec p cit . CGB’s gr i merch disers rei d i
co t ct with thous ds of f rmers ctive seeki g to purch se gr i from them. Curre t
CGB se s pproxim te  60% of the gr 1 it purch ses to ZGC.

Defe d tBu ge is the North Americ subsidi r of Bu ge Limited. Bu geis  rge
gribusi ess  dfood i gredie t comp th tow s doper tesgr i eev tors oiseed
processi gp ts dedbe oi refi eries swe sgri exporttermi s. Bu geis the
eighth- rgest gr i comp i the U ited St tesb stor ge ¢ p cit . Post- cquisitio Bu ge
wi co ti ue to purch se gr i 1 the U ited St tesvi its export e ev tor o the Mississippi
River 1 Destreh  Louisi dits export termi 1 Lo gview Washi gto ( joi t ve ture
with tochu Corpor tio ). dditio to the export termi s Bu ge wi ret i ow ership
iterestsi eight gri eevtorsi io0is d di

The 35 oper ti g e ev tors ZGC proposes to cquire from Bu ge re oc tedi 1ie

sttes—Ark ss ow 1ois di Ke tuck Louisi Missouri Mississippi d
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Tennessee — p y ong the Msssspp Rve nd tst but es, ndpedo nnty h nde
con nd soybe ns.

(B) R 1 vantMark tsandth Comp titiv Eff cts ofth Transaction e

A e cnconsu e s beneftfo thepoductvty ndeffcencyof A e ¢c nf es,
who nmu y poducef oevou e th nneededto eetdo estc d¢ nd. Con nd
soybe ns (co ectvey efe edtohee s“g n”) ethep y c ops g own n the Unted
St tes. A e cnf espoduced 142b on bushes ofcon nd4.14b on bushes of
soybe ns n 2020, nd oughy one-qu te of theseg ns we eexpo ted. Inthe Unted St tes,
g n yfowfo thef dectytoenduses ke ethno p nts ndfeed s, of es

yse the g ntone by o ve g neevtos,wheet sstoed, ggegted, nd te

t nspotedbyt no b geto oedstntdo estc enduse so topoteev tos fo expo t.

Mo e th n 45% ofthe g n expoted fo the Unted St tes s shpped out fo pot
eevto expotte n s oc ted tthe outh of the Msssspp Rve ne the Guf of Mex co.
Thev st jo ty ofthsg n ssoucedfo ve eevtos oc ted ong the Msssspp nd
tst but es. These ve eev tos, found sf noth sMmnnesot , puchseg nfo
su oundng f s nd odtontob gesfot nspottopoteev tos. Ne y ofthe
eev tos ZGC seeksto cqu e fo Bunge e ve eev tos oc ted onthe Msssspp o ts
t but es.

The ve hood of f e sdepends onthe b ty tose thecon ndsoybe ns they g ow
to pu ch se s who offe the the bestp ce, netoft nspot ton nd othe se ng costs th t
f esmncu. Ethno p nts ndfeed ndcush s puchseg n ndpocesst ntous be
p oducts such ssoy e o fue. R nd ve eevtos sopuchseg n ndstoetunt t

ssod ndt nspo ted to enduse s, n ethe do estc o expot kets.
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Forconvn nc o far r ay 1th rgranto all r “country” 1 vator

locat d nclo rprox ty toth far rthan ndu r orralandrv r 1 vator . Such 1 vator

rv a grancoll cton and buyng pont n ruralco unt and ayprovd othr rvc
lk gran torag dryng and condtonng rvc . Upon aggr gatng uffc nt uantt of
gran or wh n ark tprc ar o tattractv country | vator ult atly r 1th gran to
ndu r ortoth larg rralorrv r 1 vator that cantran portth granto ndu r or xport
| vator .

Today ZGC and t afflat CGB co pt agant Bung topurcha cornand oyb an
fro far r. Inpartcular nnn g ographc ar a aBung rv r 1 vator and an arby ZGC
or CGB 1 vator r pr nttwo of only a handful of gran purcha ng alt mmatv forar a
far r. Intho nn g ographc ar a ZGC and Bung curr ntly co pt aggr vlytown
far r’bun byoff rngbttrprc and or attractv a nt ucha fatrgran
drop-off rvc andb tt r gran gradng. Fa t rdrop-off rvc anfar r cang tback to
th rf ld or wucklyand ak bttru ofth rtruck and ploy ult at ly avng
t and ony. Ifon 1 vator gradng gran or har hly or ncon t ntly whch ayl ad
toalow rprc pad th far rha th opton of Illng toaco p tng I vator whch ay
grad dff r ntly. Th Tran actonwll 1 nat co ptton b tw nZGC and Bung n tho
locaton. A r ult anyU.S.far r ar lkly torc v low rprc andpoor r ualty

rvc whn kngto Illth rgran.
1. Relevant Product Markets

7ZGC ( anly through CGB) and Bung own gran 1 vator pr arly locat d atral
t r nal andalong navgabl rvr. Thyco pt wthoth r granpurcha r ncludng

thanol proc or f d 1 andcru hproc or topurcha cormnand oyb an fro U.S.
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farmers r ers a dc u tryelevat rs. Cr a ds y ea s are eachdisti ct pr ducts with ut
reas a le su stitutes differi g fr m ther agricultural ¢ mm dities a d ea theri their
physical characteristics mea s fpr ducti  uses a dprici g. Because fthele gth f 7
gr wi g seas s a dthe suita ility fcr a ds yea st certai climates a dregi s
farmers fthesecr ps w uld tswitcht pr ducti f ther agricultural ¢ mm dities 1
sufficie t um ers t re deru pr fita le a small ut sig ifica t decreasei price ya
hyp thetical m ps ist fthatcr p. The purchase fc r a dthe purchase fs yea sfr
e duse rf rsalet the exp rt mar et eachc stitute areleva t pr duct mar eta dlie f
¢ mmerce u der Secti fthe Clayt Act 15 U.S.C. § 18.
2. Relevant Geographic Markets

Farmers typically haul grai ytruc t ear yelevat rs re dusers. Tra sp rtati
c sts i crease sig ifica tly with every mile the farmers must tra sp rt the grai t reacha
purchaser reduci g the farmers’ pr fits. Tra sp rti g grai als ¢ sumes farmers’ time. F r
these reas s asmall cha gei price w uld tlh ely cause farmerst sig ifica tly expa d the
dista ce theyare willi g t drive t sell their grai . The dista ce a farmeris willi g t drive is
determi ed 1 large part y the sec d-cl sest p te tial purchaser which is the estc mpetitive
threat t the purchaser cl sest t the farmer.

Rail rriver elevat rs a d ther grai purchasi g facilities such as grai crush pla ts a d
etha 1 pla ts typically purchase grai fr m withi the facility’s draw area. “Draw area” is a
i dustry term that descri es the | cati s f farms fr m which the facility expectst acquire
m st fits grai . Eachelevat r re duserhas au ique draw area due t characteristics such as

surr udi g radc diti s crp utput 1calt p graphy a dpr ximity fc mpeti g
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purcha r h rawar aofa grain purcha ing facility i t rmin by tran portation tim an
cot an o1 u ually v rylocaliz
h rawar aofon grain facility fr qu ntly will ov rlap with that of anoth r, r ulting

in comp tition b tw nth faciliti topurcha grain from farm r Som farming ar a of th
country may b locat  uch that th y fall within th ov rlapping raw ar a ofonly af w
comp ting grain purcha ing faciliti In particular, in th following ar a wh r th
D fnant rivr 1vator hav ov rlapping rawar a ,th r ar only a mall numb r of grain
purcha r comp ting to purcha farm r cornan oyb an :

(@) T ’h ov rlapping raw ar a of I vator inth vicinity of McGr gor, lowa;

(b)> T h ov rlapping raw ar a of 1 vator inth vicinity of Albany/Fulton, Illinoi ;

(c) T’ h ov rlapping raw ar a of I vator inth vicinity of Shawn town, Illinoi ;

() T h ovrlapping rawar a of 1 vator inth vicinity of Caruth r vill ,

Mi ouri;

() T h ovrlapping raw ar a of 1 vator inth vicinity of Huffman, Arkan a ;

(f) T h ov rlapping raw ar a of I vator inth vicinity of O ¢ ola, Arkan a ;

(g T h ov rlapping raw ar a of | vator inth vicinity of H | na, Arkan a ;

(h) T h ov rlapping raw ar a of I vator inth vicinity of Lak Provi nc ,

Loui iana; an
(1) h ov rlapping raw ar a of 1 vator inth vicinity of L tt worth, Loui iana
h g ographic ar a ati fy th hypoth tical monop onit t t(a “monop oni t” 1 a

buy r that control th purcha i agiv n mark t),th buy r- i count rpart to th
hypoth tical monopolit t t A hypoth tical monop oni t of th purcha ofcornor oyb an in

achofth ar a woul impo atlata mall but ignificant an non-tran tory c¢r a in
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thepriepi t rmers. Suh prie e re se rthesepr utswul ntbe ee te by

rmers selling t pur h sers utsi e their | 1 re uet the e sts tr nsp rt ti n. As

rmers in these re sh ve Ire y etermine the bestuse their rmln, prie e re se -
wul Is ntbe ee te by rmers’ swit hing t gr wing ltern tive r ps. F rmers
urrently gr wing rtn rs ybe ns reunlkely nvertt pr utin ther gri ultur 1

mm ities in su 1 ient numbers t prevent sm Il butsignii nt e re senprie. N r

ul re rmmersthw rt psttrns tinprie e re sebyseling mste t 1 1 untry
elev t rs. C untry elev t rs simply resellgr int river n rilelev t rs rt theren users;
i Deen ntsl werpriesp sttrns tin, untryelevtrsw ul be re t 1werther wn
priet rmerst m int in pr it bility. C nsequently, untry elev t rs nn t mitig te
pri e e re seresulting r mthe Tr ns ti n. There re,e h the verl pping rw re s

b ve nstitute relev nt ge gr phi m rket within the me ning Se tin7 the Cl yt n
A t, 15 U.S.C.§ 18, r the purp ses n lyzing this tr ns ti n.

3. Competitive Effects
Inthee h the nine relev nt ge gr phi m rkets, ZGC ( n its il te CGB) n

Bunge retw very sm Il number gr in pur h sers mpeting t buy rm n s ybe ns;
n tw these m rkets, CGB n Bunge rethe nlyelevtrs viblet re rmers.
F mers1 te within these ge gr phi re s epen nthis mpetitint btin mpetitive
pri e rtheir gr m. ZGC’s quisiti n  Bunge’s elev t rs will subst nti lly lessen

mpetiti n  r the pur h se m n s ybe ns in these m rkets, en bling it t unil ter lly
epresspriespi t rmers rtherr r ps.

Be wusethere re ew ltern tive gr in pur h sers within these ge gr phi re s,

pur h ses gr in rehighly n entr te , with the De en nts unting r m j rity
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comandor o anpurcha magivn ar. For xampl, in 2019, th D f ndant purcha d
up ard of 95% of th total cornand o an output of farm r in P mi cot Count , Mi ouri;
P mi cot Count fall ithin th dra ar aof Bung > Caruth r vill , Mi ouri riv r 1 vator,
andth dra ar a of CGB’ Caruth r vil and Cotton ood, Mi ouri riv r 1 vator .
B limmnating h ad-to-h ad comp tition t nZGC (and it affiiat CGB) and
Bung for grain purcha inth g ographic mark t ,th Tran action ouldr ultinlo r
pric paidto farm r ,lo r qualt of rvic off r dtofarm r atth grain origination
| vator , andr duc dchoic ofoutl t for farm r to I th ir grain. Th Tran action ould
u tantial 1  ncomp tition and harmth man farm r lling th ir crop toriv r 1 vator
along th Mi 1 ippi Riv r and it tri utari
4. Entry
N ntr and xpan ion comp titor lik I il not tim 1 and uffici nt n cop
topr v ntth lik I anticomp titiv  ff ct of D f ndant ZGC’ acqui ition of Bung ’
1 vator . Comp titor ar unlk 1 to con tructn | vator inth g ographic mark t
cau of'th high co tof con truction and th difficult of finding appropriat location to
uild along th Mi 1 ippi orit tri utari . Ev na uming uch a location could found and
r gulator and p rmitting r quir m nt could  fulfill d, con tructing ariv r 1| vator ould

tak approximat 1 t o ar tocomplt .

III. EXPLANATION OF THE PROPOSED FINAL JUDGMENT
Th div titur r qur d th propo d Final Judgm nt il r md th lo of
comp tition all g d m th Complaint ta li hing anind p nd nt and conomicall via 1
comp titor for th purcha ofcornand o an inc rtain g ographic mark t along th

Mi 1 ippi and Ohio Riv r . Th propo d Fmnal Judgm ntr quir th D f ndant to div t
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nine elev U'in nine ge g phic m ke wihin 30dy fe heen y f heSipul i n by he
Cu Viein n he cquie cquie pp vedby he Unied S e Ine ch f
h enne ge g phic m ke , Bunge elev cmpee he d he dwih ne m eZGC
CGB elev

The Dive iue A e include he e lp pe y nd e Ip pe y igh , fee imple
mee ;buldng, fciiie, nd he wucue,includng bn, il , he g in ge
fciiie, ndd ckf ciliie ci edwih henine g i elev The Dive iue A e 1
enc mp llexi ing g ininven ie he elev , nd lcn ¢ (includng g in
cn ¢ ),cn culigh, ndel inhp, incluidng cu  me nd upplic el in hip,

nd I he geemen ,c mmimen , ndunde nding, including, upply geemen ,

e mng geemen , ndle e, nd I u ndng ffe lici in ene in mil
ngemen h el eexcluively he elev h will be dive ed
The Dive iue A ¢ mu bedive edin uch wy ify heUnied S e in

i ledicein h heDive iue A e cn ndwil be pe edby hepuch e
vi ble, ng ing buine h ¢ nc mpee effecivelyin hem ke f hepuch e fc n nd
hem ke f hepuch e f yben Defendn mu ke Il e nble ep nece vy
cc mpi h hedive iue quickly ndmu ¢ pe ewih ny cquie

IfDefend n d n cc mplih hedive iue wihin hepeidpe cibedin he

p p edFin 1Judgmen, hep p ed Fin | Judgmen p vide h heCu wi pp in

'InOcel,Akn ,Bungeh w ceclev lc 1n, “Rive ide,” which he n me
mplie , bu heMi i ippi, nd“L ndide,” f me ycuhpln lc ed bi mlnd f m
he ive Bungecu enly pe ¢ he w Ic in ne ¢ mbined eniy, wih L nd ide
bemguedpim iy f veflw ge in upp fRive ide; imil ly, hep p ed Fin I
Judgmen ndSipul i n view he w BungeOcel 1¢c in ne ef pup e f
emedying helikely h mf m hep p edT n cin

10
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divestit e t stee see ted y the United States to exe te the divestit e. Ifa divestit e t stee
is appointed, the p oposed Fina J dgment p ovides that Defendant GC wi paya ostsand
expenses of the t stee. The divestit e t stee’s ommission wi est t edsoastop ovide
anin entive fo thet stee asedonthe pi e o tained and the speed with whi h the divestit e
is a ompished. Afte the divestit e t stee’s appointment e omes effe tive, the t stee wi

p ovide pe iodi epo ts to the United States setting fo th his o he effotstoa ompish the
divestit e. Ifthe divestit e hasnot eena ompished at the end of six months, the divestit e
t stee and the United States wi make e ommendations tothe Co t, whi h wi ente s h
ode sasapp opiate, node to a yo tthep pose ofthet st,in ding y extending the

t sto the te mof the divestit e t stee’s appointment.

Unde Pa ag aph IV.I. of the p oposed Fina J dgment, Defendants m st oope ate with
and assist the a q ie in identifying and, atthe option ofa q ie,hiing (I)a f time, pat
time, o ont a t emp oyees emp oyed at the divested e evato s atany time etween A g st 21,
2020, and the divestit e date; (2) a eevato manage s, g ain me handise s, and e evato
s pe intendents empoyed y B nge o CGB whose jo esponsi iities a e sha ed etween o
among divested e evato s and any non-divested e evato s, atany time etween A g st 21, 2020,
and the divestit e date;and (3)a egiona manage s empoyed y B nge one o ganizationa
eve a ove the e evato manage eve, whe eve o ated, whose jo d ties s ppo t the g ain
p hasing siness of any of the B nge e evato s, atany time etween A g st 21, 2020, and the
divestit e date. Defendants m st p ovide Vise ion, o any othe a qie o a qie s, with
info mation on these emp oyees and a e p ohi ited f om inte fe ing with the effo ts of Vise ion,

o anyothe a qie o aqies,tohiethem. Z

11 Z
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Thepr p ¢ nallJugment nciu e ann- lIct pr v n (ParagraphIV.1.6.)
pr h tng the Defen ant fr mattemptng t rehre relevant per nnel that have agree t w rk
f rthe acqurer, u jectt certannarr wexcept n, ucha fann v uval la ff ythe
acqurer. Thenn- Ictprv n Imte n urat nt 12m nth, whch alength ftme
nten ¢ t enc mpa the fr tharve t ea nf rwhch the acqurer will e peratng the

vete elevatr. It al Imte n c pet apply nlyt certanrelevant per nnel—
reg nal/general manager , elevat r manager , merchan er , kkeeper , an te

uper nten ent —the empl yee m t ntmately nv Ive wth farmer utreach an elevat r
perat n. The categ re fempl yee pr tecte ythen n- lIct pr v n are ntegral t
mantanng cut mer relat n whle wner hp fthea et tran t nng; elevat r manager
an the gran merchan er , n partcular, arenece ¢ t evel p an keep tr ng cut mer
relat n hp t getgran nt the elevat r . Defen ant aren tre trcte , h wever, fr m
a vert ng empl yment penng u ng general Ictat n ra vert ement an rehrng
relevant per nnel wh apply f r an empl yment penng thr ugh a general Ictat n r
a vert ement.

Un er Paragraph IV.M. fthe pr p e nal Ju gment, atthe pt n fthe acqurer r
acqurer ,an u jectt appr val ythe Unte State nt le cret n, Defen ant mu t
enter nt ne rmrec ntract t pr v e the acqurer racqurer wthtran t n ervce fr

ack ffce, humanre urce , r nf rmat n techn I gy, f r a per fupt x m nth after
the ve tture ccur, nterm an ¢ n t n rea na ly relate t marketc n t n f rthe

pr v n fthetran t n ervce . Thetran t n ervce ¢ vere ythepr p e nal

Ju gment areth e thatmght rea na ly enece aryt en urethatanacqurer racqurer can

rea ly an pr mptly uethea et t c mpete n the relevant market .

12 b
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Forth tr o th ro o dFinal Judg nt, Paragra hXI.LA.r qur D ndant ZG
to rovid atl a t30 cal ndar day advanc notiication toth Unit d Stat o it it nt to
dir ctly or indir ctly acquir anya t o,oranyint r tin, grain urcha ing acilti locat d
within a 100- i radiu anydiv t d I vator. Th notiication r quir nt o Paragra h XL A.
a li totran action thatar not ubj ct toth r orting and waiting riod r qur nt o th
Hart-Scott-Rodino Antitru t I rov  nt Acto 1976,a a nd d, 15 U.S. .§ 18a (th “HSR
Act”).2 Noti ication o uchnon-r ortabl tran action i n ¢ aryb cau acquiition o a
ingl 1 vator ro anoth r grain urcha ing co any i notunco on inth grain indu try,
and uch an acqui ition, or v nanacquiition o a all uit o 1 vator, lik ly would not

tth notiication thr hold o th HSR Act,butn v rth I  could hav a ub tantial
antico titiv ct.

Th ro o d Final Judg ntalocontam roviion d ign dto ro ot co lanc
and ak th norc nto th Final Judg nta ctiv.a o ibl . Paragra hXIV.A.
rovid thatth Unit d Stat r tain andr rv allright to norc th roviion o th
ro o d Final Judg nt, including it right to kanord ro cont t ro th
ourt. Und rth tr o thi aragra hy D ndant hav agr dthatin any civil cont t
action, any otion to how cau ,or any i ilar action brought by th Unit d Stat r garding
anall g d violation o th Final Judg nt, th Unit d Stat ay tabli h th violation and th
a roratn o anyr dybya r ond ranc o th vid nc andthatD ndant hav

waiv d any argu nt thatadi r nt tandardo roo hould a ly. Thi roviion align th C

2Paragra hXIM. x t ro thi r ortingr qur ntD ndantZG ’ acqui ition o
grain urcha mg aciliti thatw r la dbyD ndantZG a o January I, 2021. Th
Unit d Stat ha alr ady account d or ZG * controlov rtho a t mit co  titiv
analy i o th Tran action and tructuring o th div titur . C

13
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J
standa d plian e bligati ns with the standa d p that applies t the unde lying
ense that the plian e it ents add ess.

Pa ag aph XIV.B.p vides additi nal laii ati n ega ding the inte p etati n  the
p visins thep p sed Final udg ent. The p p sed Final udg ent wasdatedt est e
petiti n that w uld the wise be ha ed by the t ansa ti n. De endants ag ee that they will
abide by the p p sed Final udg ent, and thatthey ay beheldin nte pt thisC ut
ailing t ply withany p visin thep p sed Final udg ent thatis stated spe i1 ally
and in eas nable detail, asinte p eted in light this p petitive pu p se.
Pa ag aph XIV.C. thep p sed Final udg ent p vides thati the C ut inds in an
en e entp eeding that De endants have vi lated the Final udg ent, the United States
ayapply t the C ut a ne-ti e extensi n the Final udg ent, t gethe with su h the
elie as aybeapp piate. Inadditi n, t pensate A e i antaxpaye s  any sts
ass ilated with investigating anden ing vi lati ns  the p p sed Final udg ent, Pa ag aph
XIV.C.p vides that in any su essule tby the United Statest en e the Final udg ent
against a De endant, whethe litigated es Ived be e litigati n, that De endants will
ei bu se the United States  att neys’ ees,expe ts’ ees,and the stsin u ed in
nne ti n withanyen e ente t, in luding the investigati n  the p tential vi lati n.
Pa ag aph XIV.D. states that the United States ay ile ana ti n against a De endant
vi lating the Final udg ent upt u yeasate the Final udg ent has expied been
te iated. This p visinis eantt addess i u stan essu has wheneviden e that a
vi lati n  the Final udg ent u eddu ing the te the Final udg ent isn tdis ve ed
until a te the Final udg ent has expied beente inated whentheeisn tsu iientti e

the United States t plete an investigati n  an alleged vi lati n until a te the Final

14 J
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Judgm s xpir d orb i d. T isprovisio, 1 for,mkscl r ,forfour

y rs f r Fi |Judgm s xpir d orb mi d, Uid smysil

c I g ol 1o occurr dduri g rmof Fi lJudgm . S
Fi lly, cio XVof propos d Fi |Judgm provid s Fi 1 Judgm
will  xpir y rsfrom d ofis ry, Xcp f rfiv y rsfrom d ofis

ry, Fi lJudgm myb mm dupo oic by Ui d so Cour d
D f d Ss div siur sb compl d d coiu io of Fi Il

Judgm s ologr ¢ ssryori public i rs.

IV. REMEDIES AVAILABLE TO POTENTIAL PRIVATE LITIGANTS
S cio 4of Clyo Ac,15U. .C.§ 15, provid s yprso wo sb
ijurd s 1 sul ofco duc pro ibi d by irus lwsmybrigsuii fdrlcour o
rcovr r ims dmgs prso ssuffrd swl scoss dr so bl
or ys’f s. E ryof propos d Fi I Judgm 1 rimp rs or ssiss brigi g of
y priv irus dmg cio. Udr provisios of cio 5 )of Clyo Ac,l15
U. .C.§16( ), propos d Fi 1 Judgm s oprim fci ffci ysubs qu priv

1 wsui myb broug gis Df d s

V. PROCEDURES AVAILABLE FOR MODIFICATION
OF THE PROPOSED FINAL JUDGMENT

T Uid s dDf d s v sipul d propos d Fi 1Judgm my
b rdby Cour f rcompli ¢ wi provisio s of  APPA,provid d
Uid s s ow dcw iscos . T APPAcodiios ryupo Cour ’s
d rmi io propos d Fi 1 Judgm isi public i r s.

T APPAprovids priodof 1 s 60d ysprc dig ffciv d of

propos d Fi 1Judgm wi i w ic yprso mysubmi o Ui d S wri

15 S
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commen ¢ din hepopoedFinlJud men. Anype on who wihe o commen hould
do owihin 60 d y of he & e of public ion of hi Compeiive Imp c emen in he
Fede 1Rei e,o hel d eofpublic ion in new p pe of he umm y of I§
Compe iive Imp ¢ emen, whicheve 1 1 e. All commen eceivedduin hi pe iod
will be con ide ed by he U. .Dep men of Ju ice, which em in fee owihd wi conen
o he p opo ed Fin 1 Jud men ny ime befo e he Cou > en y of he Fin 1 Jud men. The
commen nd he e pon e of he Unied e will be filed wih he Cou . In ddiion,
commen will be po edon he U. . Dep men ofJu ice, Ani u Diviion’ inene webie
nd,unde ce mcicum nce ,publihed n he Fede IRe i e.
Wi en commen hould be ubmi ed o:
Robe Lepo e
Chief, T npo ion, Ene y ndA iculue ecion
Ani u Divi ion
U. .Dep men ofJu ice
450 Fifh  ee, NW, uie 8000
Wa hin on, DC 20530
The p opo ed Fin 1 Jud men povidle h heCou e in juidicion ove hi cion,

nd hep ie my pply o heCou fo nyode nece yo ppopi e fo he

modific ion, nme pe ion, o enfo cemen of he Fin 1 Jud men.

VI. ALTERNATIVES TO THE PROPOSED FINAL JUDGMENT

A n len ive o hepopoed Fin 1Jud men, he Unied e conide ed full 11l
on he me i in Defend n . The Unied e could h ve coninued helii ion nd
ou h pelimn y ndpe m nen injunc ion m ZGC cquiiion of melev o fom
Bun e. The Unied e 1 1 fied, howeve , h hedive iue of e de cibedin he
popo ed Fin 1 Jud men will emedy he nicompeiive effec lle ed n he Compl in,

peevin compeiion fo hepuch eofcon nd oybe n in henine elev n eo phic

16 S
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marke a g heMi 1 ippi a dOhi River . Thu, hepr p ed Fi a Judgme achieve a
rub aiay a hereie heU ied Sae w ud have baied hr ugh iigai , bu

av id he ime, expe e,a ducerai y a u ria he meri he C mpai .

VII. STANDARD OF REVIEW UNDER THE APPA FOR
THE PROPOSED FINAL JUDGMENT

The Cay Ac,a ame ded by he APPA,require ha prp edc e judgme 1
a iru cae br ugh by he U iedSae be ubjec a60-day c mme peri d, a er which
he C ur ha deermi e whehere ry hepr p edFia Judgme “i 1 hepubic
i ere .”15U.S.C.§16(e)(1). I maki g ha deermiai , heC ur,i acc rda cewih he

auea ame dedi 2004, i requred ¢ ider:

(A) thec mpeiive impac uchjudgme , icudi g ermi ai a eged
vi ai , prvii re rceme admdiicai , durai reie  ugh,
a icipaed e ec a er aive remedie acua y ¢ idered, whe heri erm

areambigu u, a day herc mpeiive ¢ iderai  beari gup he
adequacy uchjudgme ha hec ur deem ece ary adeermiai
whe her hec e judgme 11 hepubic i ere ;a d

(B) theimpac e ry uchjudgme up ¢ mpeii 1 hereeva

marke rmarke ,up hepubic ge eraya didividua aegig peciic

ijury rm hevi ai e rhi hecmpai icudigc iderai he

pubic be ei,1 ay, bederived r madeermi ai hei ue a ria.
I5US.C.§16(e)(1)(A) &(B). I ¢ iderig hee au ry ac r, he C ur’ 1 quiry i
ece ariya imied ea hegverme 1 e ied “braddicrei e ewih he
de e da wihi he reache he pubic 1 ere .” United States v. Microsoft Corp.,56 F.3d
1448, 1461 (D.C. Cir. 1995); United States v. U.S. Airways Grp., Inc.,38 F. Supp. 3d 69, 75
(D.D.C.2014) (expaii g ha he‘“c ur’ iquiry i imied” 1 Tu ey Ac e eme );
United States v. InBev N.V./S.A.,N .08-1965 (JR), 2009 U.S. Di . LEXIS 84787, a *3 (D.D.C.
Aug. 11,2009) ( 1ig ha ac ur’ review ac e judgme 1 imied a d y i quire

(134

i whe her he g ver me

b

deermiai  ha hepr p edremedie wi cure hea iru

17 f
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violaio all di h complai wa raoabl,adwh hrh mchaim o forc h
fialjud m ar clara dma a abl”).

A h U.S. our of App al for h Di ric of olumbia ircui ha hld, udr h
APPAacour co dr,amo ohrhi , h rlaio hpb w h rmdy curdad
h pecificall aio i h ovrm °’ complai , wh hr h propo dFialJudm i
uffici ly cl ar, wh hri forc m mchaim ar uffici ,adwh hri may
po iiv ly harm hird pari . See Microsoft,56F.3d a 1458-62. Wihr p ¢ o h ad quacy
of h rlif curdby h propo dFialJudm ,acour may“ o omak d ovo
d mmiaio offac a di u .” United Statesv. W. Elec. Co.,993 F.2d 1572, 1577 (D. . r.
1993) (quo aio mark omi d); see also Microsoft,56 F.3d a 1460—-62; United States v. Alcoa,
Inc.,152 F. Supp. 2d 37, 40 (D.D. .2001); United States v. Enova Corp., 107 F. Supp. 2d 10, 16
(D.D. .2000); InBev,2009 U.S.Di . LEXIS 84787, a *3.1 ad,“[]h bala ci of
comp i ocial a dpoliical i r aff ¢ dbyapropo da iru co der mu b
1f,i h fir i ac, oh dicr io of h A or yG ral” W. Elec. Co.,993 F.2d a
1577 (quoaio mark omi d). “Th cour hould b ari mi d h flexibility of h public
i r iqury: h cor” fucio i o od rm wh hr h r uli arrayofrih ad
liabilii 1 o ha wil best rv oci y,bu oly oco frm ha h r uli Im 1
wihi h reachesof h public i r .” Microsoft,56 F.3d a 1460 (quoaio mark omi d).
Mor d ma di r quir m would “hav ~ ormou pracicalco qu c¢ for h
ovrm ~ abliy o oia fuur Im [ co raryoco r ioali .1d. a
1456. “Th Tu y Acwa oi ddocra adiic iv oh u of h co

der ”Id C

18 C
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The Un e es’pre ¢ ons bou heeffc cyof hereme y re obe ffor e

eference by he Cour . See, e.g. Microsoft 56 F.3 1461 (recognzng cour s shoul gve
“ ue respec o heJus ce Dep rmen’s...vew of hen ure of s c se”); United States v. Iron
Mountain, Inc. 217F. upp. 3 146 152-53 (D.D.C.2016) (“Inev lu ng objec ons o

se lemen greemensun er he Tunney Ac  cour mus be mn ful h [ ]he governmen

nee no prove h hese lemens wll perfec ly reme y he llege n rus h rms[;] nee
only prov e fculb ssforconclu ng h hese lemens rere son bly equ ereme es
for he llege h rms.”) (nern 1 ¢ ons om e ); United States v. Republic Servs., Inc. 723 F.
upp. 2 157 160 (D.D.C.2010) (no ng “he eferen Irevew o whch he governmen ’s
propose reme y s ccor e 7); United States v. Archer-Daniels-Midland Co. 272 F. upp. 2

1 6(D.D.C.2003) (“A src cour mus ccor uerespec o he governmen’s pre ¢ on S
o he effec of propose reme es s percep on of he m rke srucure n s vew of he
n ure of he ¢ se”). Theul m e ques on s whe her “he reme es [ob ne by he Fn I
Ju gmen re]so nconson n w h he lleg ons chrge s ofllous e of he ‘re chesof he
publc neres.”” Microsoft 56F.3 1461 (quoting W. Elec. Co. 900 F.2  309).
Moreover he Cour ’s role un er he APPA slm e orevewng hereme y n

rel onshp o hevol ons h heUn e eshs llege n scompl n n oesno
uhorze he Cour o“consruc [ s] ownhypohe ¢ 1c se n henev lu e he ecree g ns
h c¢ se.” Microsoft 56 F.3 1459; see also U.S. Airways 38 F. upp. 3 75 (no ng h
he cour mus smply e ermne whe her here s f cu lfoun on for he governmen ’s

ecsons such h s conclusons reg r ng he propose se lemens rere son ble); InBev

2009 U. .Ds. LEXI 84787  *20 (“he ‘publc neres’ sno o beme sure by comp rng

he vol ons 1llege n he compl n g ns hose he cour beleves coul h ve or even

19 ,
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shoul h b nllg 7). Bcus th “court’s uthority tor i wth cr pns

ntir ly onth go rmm nt’s X rcising its pros cutori 1 iscr tion by bringing ¢ s inth irst
pl ¢ 7 it ollows th t“th courtis only uthoriz tor iwth cr its1” n notto

“ cti lyr r tth compl int” toinquir into oth rm tt rsth tth Unit Stts i not
pursu . Microsoft 56 F.3  t 1459-60.
Inits 2004 m n m nts to th APPA Congr ssm ¢l ritsint nttopr s r th

pr ctic Ib n its o using cons nt ju gm nts propos byth Unit St t sin ntitrust

norc m nt Pub. L. 108-237 § 221 n th un mbiguous mstruction th t “[nJothing in
this s ction sh I b constru tor quir th courttocon uct n 1 ntiry h ring ortor quir
th court top rmit nyon toint r n .” 15 U.S.C.§ 16( )(2); see also U.S. Airways 38 F.
Supp. 3 t76(in ic ting tht courtisnotr quir tohol n 1 ntiry h ringor top rmit
mtr nors sprto itsr iwun rth Tunn y Act). This 1 ngu g xplicitly wrot into th
st tut wh t Congr ss int n wh nit rst nct th Tunn y Actin 1974. As S n tor

Tunn y xpl in : “[tlh courtis nowh r comp I togototrilorto ng g in xtn
proc  ings which might h  th cto ititing th bn its o prompt n 1 ss costly

s ttl m nt through th cons nt cr proc ss.” 119 Cong. R c¢.24598 (1973) (st t m nto

S n. Tunn y). “A court c nm k its public int r st t rmin tion b s onth comp titi

imp ctstt mnt n r spons to public comm nts lon .” U.S. Airways 38 F. Supp. 3t 76
(citing Enova Corp. 107 F. Supp. 2t 17).

f
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VIII. DE E IVE DIOCU S E

There are no determinative materials or do uments within the meaning of the APPA that
were onsidered by the United States in formulating the proposed Final Judgment.
Dated: June 1, 2021
Respe tfully submitted,

/s/

Jill Pta ek

U.S. Department of Justi e

Antitrust Division, Transportation, c¢
Energy and Agri ulture Se tion

450 Fifth Street, NW, Suite 8000
Washington, DC 20530
202-307-6607

jillpta ek@usdoj.gov
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