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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

IN THE MATTER OF THE TAX and

LIABILITIES OF:, Case No. 3:17-mc-00094

)
)
)
)
JOHN DOES, Dutch taxpayers, who at any )
time during the period January 1, 2009, through )
December 31, 2016, held an American Express )

payment card linked to a bank account located )
outside the Netherlands.

EX PARTE PETITION FOR LEAVE
TO SERVE “JOHN DOE” SUMMONS
The United States of America avers asfollows:

1 This ex parte proceeding is commenced pursuant to sections 7402(a), 7609(f) and
7609(h) of the Internal Revenue Code (26 U.S.C.), for leave to serve an Internal Revenue

Service “John Doe” summons on American Express Company.

2. American Express Company’s Subpoena Compliance Department is found at 43

Butterfield Circle, El Paso, Texas 79906-5202, within the jurisdiction of this Court.

3. The Internal Revenue Serviceisin receipt of arequest from the Kingdom of the
Netherlands for information pursuant to Article 30 of the Convention Between the Government
of the United States of America and the Kingdom of the Netherlands for the Avoidance of
Double Taxation and the Prevention of Fiscal Evasion With Respect to Taxes on Income (“the
Convention”). (See Declarations of Deputy Commissioner Douglas W. O’ Donnell and Revenue

Agent Godwin O. Ndukwe, attached to this Petition as Exhibits 1 and 2, respectively.) The
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request states that the information is to be used to determine the correct income tax liabilities of

certain as-yet-unidentified taxpayers under the laws of the Netherlands.

4, In furtherance of that request, the Internal Revenue Service, once service of the
summons is authorized by the Court, will issue under the authority of section 7602 of the Internal
Revenue Code an administrative “John Doe” summons to American Express Travel Related
Services Company. A copy of the summons s attached as Exhibit A to the Declaration of

Revenue Agent Ndukwe.

5. The “John Doe” summons relates to the investigation of a particular person or
ascertainable group or class of persons, that is, Dutch taxpayers, who at any time during the
period January 1, 2009 through December 31, 2016, held an American Express payment card
linked to a bank account located outside the Netherlands. There is areasonable basis for
believing that such person or group or class of persons may fail, or may have failed, to comply
with one or more provisions of the internal revenue laws of the Netherlands. The information
sought to be obtained from the examination of the records or testimony (and the identity of the
person with respect to whose tax liability the summons has been issued) is not readily available

from other sources.

6. In support of this Petition, the United States submits the Declarations of Deputy
Commissioner Douglas W. O’ Donnell and Revenue Agent Godwin O. Ndukwe, the exhibits

attached thereto, and a supporting memorandum.
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WHEREFORE, the petitioner respectfully prays:

A. That this Court enter an order permitting service of the Internal Revenue Service
“John Doe” summons issued to American Express Company in aform substantially similar to
Exhibit A to the Declaration of Revenue Agent Godwin O. Ndukwe; and

B. That this Court grant such other and further relief as the Court deems proper or

justice may require.

Respectfully submitted,

DAVID A. HUBBERT
Acting Assistant Attorney General
U.S. Department of Justice, Tax Division

/s Joshua D. Smeltzer

JOSHUA D. SMELTZER

CURTISC. SMITH

Trial Attorneys, Tax Division

U.S. Department of Justice

717 N. Harwood Street, Suite 400

Dallas, Texas 75201

Telephone: (214) 880-9735/9734

Facsimile: (214) 880-9741

E-mail: joshua.d.smeltzer @usdoj.gov
curtis.c.smith@usdoj.gov

Of Counsdl:

Richard Durbin
United States Attorney
Western District of Texas
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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

IN THE MATTER OF THE TAX

LIABILITIES OF: Case No. 3:17-mc-00094

)
)
)
)
JOHN DOES, Dutch taxpayers, who at any )
time during the period January 1, 2009, through )
December 31, 2016, held an American Express )

payment card linked to a bank account located )
outside the Netherlands.

NOTICE OF FILING EX PARTE PETITION
FOR LEAVE TO SERVE “JOHN DOE” SUMMONS

The United States of America notifies the Court that it has commenced this ex parte
proceeding pursuant to section 7609(f) of the Internal Revenue Code (26 U.S.C.) for leave to
serve an Internal Revenue Service “John Doe” summons upon American Express Company. The
Court’ s determination “shall be made ex parte and shall be made solely on the petition and
supporting affidavits.” 26 U.S.C. 8 7609(h). Thus, the pleadingsfiled in this proceeding will not
be served upon any person or entity, and no other filings are permitted from other persons or

entities. This matter, therefore, isripe for the Court’ s consideration.

The United States requests that the Court review the Petition and supporting documents

and enter the proposed Order at the Court’ s earliest opportunity.
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DAVID A. HUBBERT
Acting Assistant Attorney General
U.S. Department of Justice, Tax Division

/s Joshua D. Smeltzer

JOSHUA D. SMELTZER

CURTISC. SMITH

Trial Attorneys, Tax Division

U.S. Department of Justice

717 N. Harwood Street, Suite 400

Dallas, Texas 75201

Telephone: (214) 880-9735/9734

Facsimile: (214) 880-9741

E-mail: joshua.d.smeltzer@usdoj.gov
curtis.c.smith@usdoj.gov

Of Counsdl:

Richard Durbin
United States Attorney
Western District of Texas
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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

IN THE MATTER OF THE TAX and

LIABILITIES OF:, Case No. 3:17-mc-00094

)
)
)
)
JOHN DOES, Dutch taxpayers, who at any )
time during the period January 1, 2009, through )
December 31, 2016, held an American Express )

payment card linked to a bank account located )
outside the Netherlands.

MEMORANDUM IN SUPPORT OF EX PARTE PETITION
FOR LEAVE TO SERVE "JOHN DOE" SUMMONS
I ntroduction

Thisis an ex parte proceeding brought by the United States of America, pursuant to 26
U.S.C. §7609(f) and (h) of the Internal Revenue Code, for leave to serve an Internal Revenue
Service “ John Dog” summons upon American Express Company. “John Doe” summonses are
used to further investigations where a tax authority has reason to believe taxpayers may not be
complying with the law, but does not know their identity. Courts may grant leave to serve a
“John Doe” summons that does not identify the person with respect to whose liability it isissued
if the United States establishes three factors. the summons relates to a particular person or group
of individuals; there is areasonable basis to believe that person or group may have not complied
with the internal revenue laws; and the information sought is not readily available from some
other source. See 26 U.S.C. 87609(f). This Court has jurisdiction to determine this action
because American Express Company isfound in thisjudicial district, asit has its Subpoena

Compliance Department in El Paso, Texas. See 26 U.S.C. § 7609(h)(1) (providing that the
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district court in which the person to be summoned resides or is found shall have jurisdiction to
hear and determine any proceeding brought under section 7609(f)).

Thissuit isout of the ordinary because the proposed “ John Doe” summons will gather
information on behalf of the Kingdom of the Netherlands.1 The United States has entered into tax
treaties with other nations that provide, among other things, for gathering and exchanging
information to assist each other in administering the tax laws. The tax treaty between the United
States and the Netherlands is the law of the United States, and it provides that, if the Netherlands
makes a proper request for information, the United States will use itsinternal revenue laws to
collect the requested information.

The Netherlands has made such arequest. It isinvestigating whether individuals may
owe tax in the Netherlands, and part of that investigation involves identifying individuals who
are consistently using payment cards in the Netherlands that are linked to banks outside of the
Netherlands. Netherlands taxpayers can use aforeign payment card as part of a scheme to avoid
reporting income and paying Netherlands income tax. Individuals can divert income to aforeign
country, deposit the proceeds in a bank there, and then use the income to make purchases in their
“home” country through payment cards issued by foreign banks. The United States Internal
Revenue Service has investigated this scheme with respect to U.S. taxpayers. See David R.
Tillinghast, Issues of International Tax Enforcement, in THE CRISISIN TAX
ADMINISTRATION 38, 52 (Henry J. Aaron and Joel Slemrod, eds. 2004) (describing the

“striking initiative” begun by the IRS in 2000 to issue summonses to American credit card

1 A similar request on behalf of the Kingdom of Norway was previously granted by this Court. See In the Matter of
the Tax Liabilities of: John Doe, Norwegian taxpayer holding American Express Company payment card
XXXXXXXXXXX2029, Civil Action No. 3:13-00232 (W.D. Tex. — El Paso Div.); see also In the Matter of the Tax
Liabilities of: John Doe, Norwegian taxpayer holding USAA Federal Savings Bank payment card
XXXXXXXXXXX3372, Civil Action No. 5:13-mc-00657 (W.D. Tex. — San Antonio Div.).
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companies to discover the identities of U.S. taxpayers who controlled debit cards issued by
foreign banks).

The Court’ s determination whether to allow the IRS to issue the proposed “ John Do€e’
summons shall be made ex parte and shall be made solely on the petition and supporting
affidavits. 26 U.S.C. § 7609(h)(2). The declarations submitted with this petition establish the
three requirements for issuing a*“ John Doe” summons to American Express Company to gather
information about who might own or control the payment card that is being used in the
Netherlands. Aswill be discussed in more detail bel ow, those declarations demonstrate (1) that
the “John Doe” summons that the IRS, on behalf of the Netherlands, desires to serve upon
American Express Company relates to the investigation of a particular person or ascertainable
group or class of persons; (2) that there is areasonable basis for believing that such particular
person or group or class of persons may fail or may have failed to comply with any provision of
any internal revenue law; and (3) that the information sought to be obtained from the
examination of the records or testimony (and the identity of the person with respect to whose
liability the summonsisissued) is not readily available from other sources.

Statement of Facts

The tax information-exchange agreement between the United States and the Netherlands
applicableto this case isfound in Article 30 of the Convention Between the Government of the
United States of America and the Kingdom of the Netherlands for the Avoidance of Double
Taxation and the Prevention of Fiscal Evasion With Respect to Taxes on Income, as amended

effective March 8, 2004 (“Convention™).2 Article 30 provides that, upon a proper request under

2 A true and correct copy of the Convention Between the United States of American and the Kingdom of the
Netherlands for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on
Income, as amended by a protocol signed at Washington on March 8, 2004 is attached, as Exhibit A, to the
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the treaty, each country “shall obtain the information to which the request relates in the same
manner and to the same extent as if the tax of the [requesting] State were the tax of that other
State and were being imposed by the other State.” (O’ Donnell Decl. Ex. A at Art. 30.)

The Declarations by IRS Deputy Commissioner Douglas W. O’ Donnell and Revenue
Agent Godwin O. Ndukwe describe how the IRS received arequest from the Netherlands for
information pursuant to Article 30 of the Convention. The request states that the information is
to be used to determine the correct income tax liability of certain as-yet-unidentified taxpayers
(*John Does”) under the laws of the Netherlands. (O’ Donnell Decl. 114-5.)

The Netherlands' request for information stems from the Netherlands Tax and Customs
Administration’s (“NTCA”) Payment Card Project, in which information on the use of payment
cards (debit and credit cards) issued by foreign financial institutions are used to identify non-
compliant Netherlands taxpayers. (See O’ Donnell Decl. §16-9.) The NTCA conducted a pilot
project using data obtained from four acquirers/processors to identify Dutch taxpayers with
undisclosed foreign bank accounts by analyzing payment transactions in the Netherlands with
cardsissued by financial institutions outside the Netherlands. (O’ Donnell Decl. 7; Ndukwe
Decl. 911.) The pilot project successfully identified the cardholders of approximately 75 percent
of the cards and approximately two thirds of the identified cardholders confessed to undisclosed
offshore bank accounts linked to the payment cards in question, resulting inthe NTCA’s
collection of several million eurosin additional tax, interest, and penalties from the non-
compliant taxpayers. (O’ Donnell Decl. 19; Ndukwe Decl. 111.)

The Netherlands has advised the IRS that the NTCA has been unable to obtain

transaction records pertaining to American Express Card products in the same manner asit did

Declaration of Douglas W. O'Donnell, Commissioner of the Large Business and International Division and
Competent Authority for the purpose of administering all exchange-of-information programs.
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from four other acquirers/processors (i.e. using information sources in the Netherlands) because
American Express hasinformed the NTCA that transactions are processed exclusively on
computer systems maintained in the United States by American Express Travel Related Services
Company, Inc. (See O’ Donnell Decl. 111; Ndukwe Decl. 114.) The NTCA has informed the IRS
that, in the absence of information sought from American Express, it will not be able to identify
Dutch taxpayers using undisclosed foreign accounts to avoid tax. (See O’ Donnell Decl. 112.)

As outlined above, Netherlands taxpayers can use aforeign payment card as part of a
scheme to avoid reporting income and paying Netherlands incometax. Of course, the fact that a
taxpayer holds a payment card issued by aforeign bank does not alone mean that the taxpayer is
necessarily using that card for illegal purposes. However, based upon the linking of these
payment cards to accounts outside the Netherlands, without leaving an identifiable record of the
transactions in those accounts, the Netherlands has reason to believe that the holders of the
payment cards may have failed to report foreign financial accounts or income on the tax returns
they were required to file under the revenue laws of the Netherlands. (See O’ Donnell Decl. Y14;
Ndukwe Decl. 113.)

In furtherance of the Netherlands' investigation and in accordance with the United States
treaty obligations, the IRS requests authorization to serve a“ John Doe” summons upon
American Express Company.s

Discussion

The U.S. Supreme Court approved the use of “John Doe” summonses as an investigative

technique for the IRS in United States v. Bisceglia, 420 U.S. 141 (1975). Inthat case, the

Supreme Court held that Internal Revenue Code sections 7601 and 7602 empowered the IRS to

3 A copy of the proposed summonsis attached to Agent Ndukwe' s Declaration as Exhibit A.



Case 3:17-mc-00094 Document 1-2 Filed 03/28/17 Page 6 of 14

issue a“John Doe” summons to a bank to discover the identity of a person who had engaged in
certain bank transactions. Bisceglia, 420 U.S. at 150. That authority was explicitly codified in
section 7609(f) of the Internal Revenue Code, as added by the Tax Reform Act of 1976. Section
7609(f) provides asfollows:

Any summons...which does not identify the person with respect to
whose liability the summonsisissued may be served only after a
court proceeding in which the Secretary establishes that —

(1) the summons relates to the investigation of a particular person
or ascertainable group or class of persons,

(2) thereis areasonable basis for believing that such person or
group or class of persons may fail or may have failed to comply
with any provision of any internal revenue law, and

(3) the information sought to be obtained from the examination of
the records or testimony (and the identity of the person or persons
with respect to whose liability the summons isissued) is not
readily available from other sources.

Asdiscussed in more detail below, the “John Doe” summons the United States seeks
authorization for in this case meets each of those three requirements.

[ The summons describes an ascer tainable class of persons because it outlines specific
identifiers American Express can readily identify in its client databases.

The proposed “ John Doe” summons to American Express Company seeks information
regarding Dutch taxpayers, who at any time during the period January 1, 2009, through
December 31, 2016, held an American Express payment card linked to a bank account located
outside the Netherlands. (Ndukwe Decl. 110, Ex. A.) American Express Company should be
able to readily identify which of its Dutch clients held an account linked to a bank account
outside the Netherlands and, thus, which of its clients fall within the ambit of the “John Doe”

summaons.
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American Express only permits the linking of cards to bank accountsin the country of the
cardholder’ s residence, which is determined from the cardholder’ s address of record on the card
application. (See Ndukwe Decl. 19.) The documents requested in the proposed “ John Doge’
summons provide specific indicators of Dutch taxpayers that can be searched on accounts linked
to foreign bank accounts outside the Netherlands such as the card being physically sent to an
address in the Netherlands, alternate contact information containing mailing addresses within the
Netherlands, telephone numbers containing country code 31, or any email address containing
country code top level domain “.nl” or other Netherlands identified domain names. (See Ndukwe
Decl. Ex. A.)

Further, the summons specifies the card was used at least 75 days for “card present”
authorizations with merchants or ATMs in the Netherlands during the period January 1, 2009
through December 31, 2016 and, during any one year with that period the total amount charged
or paid for all transactions together was greater than 10,000 euros and specifically excludes
anyone identified as a member of the U.S. armed forces. (See Ndukwe Decl. Ex. A.) Therefore,
these indicators on an account linked to bank accounts outside the Netherlands narrows the field
to areasonably ascertainable class of persons.

. Thereisareasonable basisto believe that the identified class of persons hasfailed to
comply with provisions of the internal revenue law.

A. “Internal revenuelaw” includestheinternal revenue laws of the Netherlands.

Section 7609(f)(2) requires that the IRS establish there is areasonable basis to believe
that the subject of a proposed “John Doe” summons “may fail or may have failed to comply with
any provision of any internal revenue law.” As athreshold matter, the Court must determine
whether “any provision of any internal revenue law” includes the internal revenue laws of aU.S.

treaty partner, in this case the Netherlands. Although thisissue has not been applied the
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Kingdom of the Netherlands, this Court previously granted similar requests on behalf of the
Kingdom of Norway. See In the Matter of the Tax Liabilities of: John Doe, Norwegian taxpayer
holding American Express Company payment card XXXXXXXXXXX2029, Civil Action No. 3:13-
00232 (W.D. Tex. — El Paso Div.)(granting John Doe Summonses); see also In the Matter of the
Tax Liabilities of: John Doe, Norwegian taxpayer holding USAA Federal Savings Bank payment
card XXXXXXXXXXX3372, Civil Action No. 5:13-mc-00657 (W.D. Tex. — San Antonio Div.).4

The Convention, pursuant to which the Netherlands has made its present request for
information, is atreaty between the United States and the Kingdom of the Netherlands duly
ratified by the President of the United States upon the advice and consent of the United States
Senate, and also ratified by the Netherlands. The preface to the Convention shows the
appropriate ratifications and the protocol amending the Convention carries similar ratifications.
(See O’'Donnéll Decl. Ex. A.)s As aratified treaty of the United States, the Convention as
amended is part of the law of the United States. U.S. Const. Art. VI, cl.2 (“This Constitution . . .
and all Treaties made, or which shall be made, under the Authority of the United States, shall be
the supreme Law of theLand . . . .”); Bacardi Corp. of America v. Domenech, 311 U.S. 150, 161
(1940).

Article 30 of the Convention provides:

4 Similar summonses, on behalf of the Kingdom of Norway, were also approved by multiple other District Courts
throughout the Country. See e.g. In the Matter of the Tax Liabilities of John Does, Case No. 13-cv-01097 (C.D.
Cdlif.); In the Matter of the Tax Liabilities of John Does, Case No. 13-mc-00056 (D. Minn.); In the Matter of the
Tax Liabilities of John Does, Case No. 13-mc-00024 (E.D. Va.); In the Matter of the Tax Liabilities of John Does,
Case No. 13-mc-00018 (N.D. Okla); In the Matter of the Tax Liabilities of John Does, Case No. 13-cv-01066 (W.D.
Pa.).

5 A true and correct copy of the Convention Between the United States of American and the Kingdom of the
Netherlands for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on
Income, as amended by a protocol signed at Washington on March 8, 2004 is attached, as Exhibit A, to the
Declaration of Douglas W. O’ Donnell, Commissioner of the Large Business and International Division and
Competent Authority for the purpose of administering al exchange-of-information programs.
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If information is requested by one of the States in accordance with
this Article, the other State shall obtain the information to which
the request relates in the same manner and to the same extent as if
the tax of the first-mentioned Sates were the tax of the other State
and wer e being imposed by the other Sate. If specificaly
requested by the competent authority of a State, the competent
authority of the other State shall endeavor to provide information
under this Article in the form of depositions of witnesses and
authenticated copies of unedited original documents (including
books, papers, statements, records, accounts, and writings), to the
same extent such depositions and documents can be obtained
under the laws and administrative practices of that other State with
respect to its own taxes.s

Because the Convention is the law of the United States, the phrase “any provision of any
internal revenue law” encompasses the Netherlands internal revenue laws where a proper request
has been made under the Convention and the other applicable conditions are met.7 Accordingly,
the IRS is properly employing the procedures available under the Internal Revenue Code to
obtain information requested by the Netherlands as it would employ in the investigation of a
domestic tax liability.

B. Thereisareasonable basisto believe that holders of payment cards linked to

accounts outside the Netherlands have failed to comply with the internal revenue
laws of the Netherlands.

In analyzing whether a“reasonable basis’ exists, the IRS need not establish proof that the
relevant tax laws have been violated. Congress did not intend section 7609(f) to impose
stringent restrictions on the ability of the IRS to issue a*“ John Doe” summons; instead, Congress
intended only to prevent the indiscriminate exercise of the summons power. Seelnre Tax
Liabilities of John Does, Members of the Columbus Trade Exchange, 671 F.2d 977, 980 (6th Cir.

1982). For example, “reasonable basis’ can be shown by arevenue agent’ s affidavit that the

6 (See O'Donnell Decl. Ex. A at Art. 30 12.)(emphasis added).

7 As described throughout this memorandum, all the required conditions are satisfied in this case.
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audit of similar transactions revealed a high incidence of improper reporting. Seeid. at 978. Of
course, prior audit experience is not necessary to show reasonable basis that the subject of a
“John Doe” summons has failed or may fail to comply with internal revenue laws. In United
Satesv. Pittsburgh Trade Exchange, Inc., 644 F.2d 302, 306 (3d Cir. 1981), the court held that
the “reasonable basis’ test had been met based upon a revenue agent’ s testimony that barter
transactions of the type arranged by the Pittsburgh Trade Exchange were “inherently susceptible
totax error.” Andin United Satesv. Ritchie, 15 F.3d 592, 601 (6th Cir. 1994), the court held
that the mere payment for legal services with large amounts of cash is areasonable basis for the
issuance of a“John Doe” summons.

The Netherlands has provided the IRS with information that shows that it began a pilot
project to test whether it was possible to effectively identify Dutch taxpayers with undisclosed
foreign bank accounts by analyzing payment transactions taking place in the Netherlands with
cardsissued by financial institutions outside the Netherlands. (O’ Donnell Decl. § 7; Ndukwe
Decl. §11(a)-(b).) The Netherlands, as part of the pilot project, analyzed transactional data
relating to a sample of 51 payment cards used in the Netherlands more than 75 days in 2009
through 2011. (O’ Donnell Decl. 1 8; Ndukwe Decl. 1 11(c).)

According to the Netherlands Compenent Authority, the pilot project successfully
identified the cardholders of 75 percent of the cards and two-thirds of the identified cardholders
confessed to having undisclosed offshore bank accounts linked to payment card in question.

(O’ Donnéell Decl. 19; Ndukwe Decl. §7.) The tax non-compliance of the two-thirds of
cardholdersidentified in the pilot project varied from simple unreported savings accounts to
unreported business profits that were funneled through multiple companies in Caribbean

jurisdictions and ultimately loaned back as a mortgage on aresidential property of the Dutch

10
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cardholder. (O’ Donnell Decl. 1 9; Ndukwe Decl. 1 11(€).) The result was collection of several
million euros in additional tax, interest, and penalties from these cardholders, and some of the
pilot cases were referred for criminal investigation. (O’ Donnell Decl. 1 9; Ndukwe Decl.
111(f).)

Examples include a Dutch medic with a credit card linked to a€700,000 bank account in
L uxembourg was discovered as undisclosed in the medic’ stax return. (O’ Donnell Decl.  10;
Ndukwe Decl. 11(e).) In another case, a Dutch entrepreneur was found to have a credit card
linked to an unreported bank account in Malta that held at least €60,000 not reported on the
entrepreneur’ stax return. (O’ Donnell Decl. 1 10; Ndukwe Decl. § 11(e).) The Netherlands has
now expanded its Payment Card Project with an additional 1,000 cards currently under
investigation. (O’ Donnell Decl. 1 10; Ndukwe Decl. 111(g).)

Internal Revenue Service Agent Godwin O. Ndukwe is assigned as a Technical Specialist
in the IRS Offshore Compliance Initiatives Program. (Ndukwe Decl. §1.) The Internal Revenue
Service has pursued numerous compliance initiatives directed at offshore tax evasion since 1999,
and the cases developed from those initiatives consistently show a high level of tax non-
compliance using offshore accounts. (Ndukwe Decl. § 12.) Agent Ndukwe' s general knowledge
and experience concerning taxpayers who use banking and other services in foreign jurisdictions
are consistent with the results of the Dutch Payment Card Project. (Ndukwe Decl. § 13.)
Therefore, based on information provided by the Netherlands and his own knowledge and
experience, Agent Ndukwe believes that it is reasonable to believe that Dutch taxpayers holding
American Express Cards linked to bank accounts located outside the Netherlands may have

failed to report income to the Netherlands. (Ndukwe Decl. 1 13.)

11
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As described above, the Netherlands has provided the IRS with information regarding the
investigations of other foreign payment cards identified through its Payment Card Project that
have aready produced evidence of extensive income tax evasion in the Netherlands. Given al
the circumstances, there is a reasonable basis for the issuance of the summons at issue.

I1l.  Thereguested materials are not readily available from other sourceswithin the

Netherlands because American Expr ess specifically stated that documents would
need to bereguested in the United States.

The third and final requirement, set forth in section 7609(f)(3), is that the information
sought (and the identity of the person with respect to whose tax liability the summonsisto be
issued) is not readily available from other sources within the Netherlands, but it is available from
American Express Company in the United States.

The Netherlands has indicated that it has been unable to obtain transaction records
pertaining to American Express Card products in the same manner as the four
acquirers/processorsin its pilot project. (See O’ Donnell Decl. 1 11.) The Netherlands requested
transactional data from the Dutch American Express establishment which indicated it was unable
to comply with the request because Dutch merchant transactions are processed exclusively on
computer systems maintained by U.S. American Express (i.e. American Express Travel Related
Services Company, Inc.) (O’'Donnell Decl. 1 11; Nduke Decl. § 14.) The Netherlands Competent
Authority provided the IRS with a copy of aletter from the Dutch American Express
establishment suggesting that the Netherlands use the process of exchanging information under
the Convention to obtain the information. (O’ Donnell Decl. 1 11.)

In cases in which the IRS has sought leave to serve “John Doe” summonses to identify
United States taxpayers whom the IRS reasonably believed were using foreign financial and
payment card accounts to avoid complying with United States tax laws, courts have routinely

recognized that the identities of the United States taxpayers are not readily available from

12



Case 3:17-mc-00094 Document 1-2 Filed 03/28/17 Page 13 of 14

sources other than the financial institutionsinvolved. SeeInre Tax Liabilities of John Does Who
During the Years Ended December 31, 1998 and 1999, Had Sgnatory Authority Over American
Express or MasterCard Credit, Charge or Debit Cards, Case No. 00-cv-3919 (S.D. Fla. Oct. 30,
2000) (authorizing service of “John Doe” summons upon American Express and MasterCard
International seeking account records establishing the identities of United States taxpayers who
held an interest in American Express or MasterCard payment cards issued by or through, or for
which payment was received from, banks or other financia institutions in Antigua, Barbuda, the
Bahamas or the Cayman Islands); In re Tax Liabilities of John Does Who During the Years
Ended December 31, 1999 through December 31, 2001, Had Sgnature Authority Over Visa
Cards, Case No. 02-mc-00049 (N.D. Cal. Mar. 25, 2002) (authorizing service of “John Doe’
summons upon Visa International seeking the identity of United States taxpayer who held certain
credit card accounts with ties to foreign banks); In re Tax Liabilities of John Does Who During
the Years Ended December 31, 1999 through December 31, 2001, Had Sgnature Authority Over
Master Card Payment Cards, Case No. 02-22404 (S.D. Fla. Aug. 20, 2002) (authorizing service
of “John Doe” summons upon MasterCard International seeking the identity of United States
taxpayer who held certain credit card accounts with ties to foreign banks); In re HSBC India,
Case No. 11-cv-1686 (N.D. Cal. Apr. 7, 2011) (authorizing service of “John Doe” summons
upon HSBC India seeking financial account records establishing the identities of United States
taxpayers with Indian bank accounts).

Asin those cases, the identity of the John Doe at issue hereis not readily available from
any source other that the financial institution that holds the payment-card-account relationship
with him or her. Here, the only repository of the information sought by the proposed summons

that is available to the IRS is American Express Company (i.e. American Express Travel Related
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Services Company, Inc.), which holds the payment card relationship with the John Doesin
guestion and maintains records of that payment card account and related financial accountsin the
United States. (O’ Donnell Decl. 11; Nduke Decl. §14-15.). Consequently, the only readily
available means for the IRS to identify this subject and obtain the requested records is pursuant
to a“John Doe” summons to American Express.

Conclusion

The summons for which the IRS seeks authorization meets the requirements of a“John
Doe” summons. Accordingly, the Court should enter an order granting the IRS leave to serve a
“John Doe” summons upon American Express Company in aform substantially similar to
Exhibit A to the Declaration of Godwin O. Ndukwe.
Respectfully submitted,

DAVID A. HUBBERT
Acting Assistant Attorney General
U.S. Department of Justice, Tax Division

/s Joshua D. Smeltzer

JOSHUA D. SMELTZER

CURTISC. SMITH

Trial Attorneys, Tax Division

U.S. Department of Justice

717 N. Harwood Street, Suite 400

Dallas, Texas 75201

Telephone: (214) 880-9735/9734

Facsimile: (214) 880-9741

E-mail: joshua.d.smeltzer @usdoj.gov
curtis.c.smith@usdoj.gov

Of Counsdl:
Richard Durbin

United States Attorney
Western District of Texas
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

IN THE MATTER OF THE TAX

LIABILITIES OF: Civil Action No.

JOHN DOES, Dutch taxpayers, who at any
time during the period January 1, 2009,
through December 31, 2016, held an
American Express payment card linked to a
bank account located outside the
Netherlands.

T gt gt gt ot ot ot vt “uumt®

DECLARATION OF DOUGLAS W. O'DONNELL

[, Douglas W. O’Donnell, pursuant to 28 U.S.C. Section 1746, declare and state:

1. | am the Commissioner of the Large Business and International Division
("LB&I") of the Internal Revenue Service (“IRS"), Washington, D.C. | have served as
the Commissioner since July 13, 2015, and have been employed by the IRS for
approximately 30 years. In my capacity as Commissioner of LB&I, | am authorized by
Delegation Order No. 4-12 (rev. 3) to act as the Competent Authority for the purpose of
administering all exchange-of-information programs under tax treaties and exchange-of-
information agreements, including the Convention Between the United States of
America and the Kingdom of the Netherlands for the Avoidance of Double Taxation and
the Prevention of Fiscal Evasion with Respect to Taxes on Income, as amended by a
protocol signed at Washington on March 8, 2004 (hereinafter referred to as "the
Convention"). A copy of the Convention, along with the Protocol amending the

Ition in 2004, is attached to this declaration as Exhibit A.
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2. A letter dated January 25, 2016, requesting information pursuant to Article
30 of the Convention, has been received by my office from J.J. Roelofs, Senior Officer
of the Mutual Assistance Unit, Direct Taxes, Central Liaison Office, in the Netherlands
Tax and Customs Administration (“NTCA”), who is authorized to act as the Netherlands
Competent Authority under the Convention.

3. Paragraph 1 of Article 30 of the Convention provides in pertinent part that
“[tlhe competent authorities of the States shall exchange such information as is
necessary for carrying out the provisions of this Convention or of the domestic laws of
the States concerning taxes covered by the Convention.” Paragraph 1 of Article 2
provides that “taxes covered” in the Netherlands specifically includes the Netherlands
income tax. Paragraph 2 of Article 30 provides, “If information is requested by one of
the States in accordance with this Article, the other State shall obtain the information to
which the request relates in the same manner and to the same extent as if the tax of
the first-mentioned State were the tax of that other State and were being imposed by
the other State.”

4, The request from the Netherlands Competent Authority seeks IRS
assistance in obtaining information to be used to determine the correct income tax
liability of certain as-yet-unidentified taxpayers (hereinafter “John Does”) under the laws
of the Netherlands. Specifically, IRS assistance is requested in obtaining from
American Express Company (“American Express”) records relating to Dutch taxpayers,

who at any time during the period January 1, 2009, through December 31, 2016, held



an American Express payment card linked to a bank account located outside the
Netherlands that has not been disclosed for income tax purposes.

5. Upon reviewing the request from the Netherlands Competent Authority, |
have determined, for the reasons stated in this Declaration, that the request is a proper
request within the guidelines of the Convention and that the requested information may
be relevant to the NTCA'’s determination of the proper income tax liabilities of the Dutch
taxpayers, who at any time during the period January 1, 2009, through December 31,
2016, held an American Express payment card linked to undisclosed bank accounts
located outside the Netherlands. | have further determined that it is appropriate for the
United States of America to honor this request and thereby lend assistance and support
to the Netherlands, as the Convention contemplates. My office also recently confirmed
with the Netherlands Competent Authority its continuing need for the requested
information.

6. In its request, the Netherlands Competent Authority states that, in late
2010, it began gathering data for a Debit-Credit Card Project (“Payment Card Project’),
based on what it had learned about the success of similar projects to identify offshore
tax non-compliance by other taxing jurisdictions, including the United States, the United
Kingdom, Denmark, and Norway. All of the payment card acquirers and processors the
NTCA interviewed stated that only the issuers of the cards (who in this case are all
located outside the Netherlands) know the identity and contact information of the
cardholders. Therefore, the NTCA would have to work from the only information

available to it within the Netherlands, which was data related to payment card
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transactions conducted in the Netherlands. The NTCA requested payment transaction
records from four acquirers and processors doing business in the Netherlands and,
after the intervention of the administrative court, ultimately received records in mid-
2012.

7. The NTCA began with a pilot project to test whether it was possible to
effectively identify Dutch taxpayers with undisclosed foreign bank accounts by analyzing
payment transactions that took place in the Netherlands with cards that were issued by
financial institutions outside of the Netherlands. If that were possible, it followed that
the NTCA would then be able to actively detect noncompliant taxpayers without being
dependent on incidental information passively received (for example, from informants),
as had historically been NTCA's practice. In order to identify the cardholders from the
transactional data obtained from the four acquirers/processors, the NTCA used a two-
step process: (1) identify the Dutch merchant(s) on one or more transactions involving
a card; and (2) obtain the identity and contact information of the customer (cardholder)
from the merchant.

8. According to the Netherlands Competent Authority, the pilot project
analyzed transactional data relating to a sample of 51 payment cards selected because
they were used in the Netherlands more than 75 days in 2009 through 2011 and were
issued by financial institutions located in jurisdictions the NTCA deemed likely to shelter
Dutch taxpayers with undisclosed financial accounts. The sample was chosen based
on a combination of the highest spending levels and the longest duration of Dutch

usage.



9. According to the Netherlands Competent Authority, the pilot project
successfully identified the cardholders of 75 percent of the cards in the sample, and two
thirds (approximately 25) of the identified cardholders confessed that they had not
disclosed in their annual income tax returns an offshore bank account that was linked to
the payment card in question. The tax non-compliance of the two thirds of cardholders
identified in the pilot project varied from relatively simple unreported savings accounts
to unreported business profits that were funneled through multiple companies in
Caribbean jurisdictions and ultimately loaned back as a mortgage on a residential
property of the Dutch cardholder. The NTCA collected several million euros in
additional tax, interest, and penalties from these cardholders, and some of the pilot
cases have been referred for criminal investigation.

10.  As an example of the undisclosed accounts the NTCA identified in the
pilot project, the Netherlands Competent Authority has indicated that it discovered a
Dutch doctor with a credit card linked to a €700,000 bank account in Luxembourg that
was not disclosed in the doctor’s tax return. In another case, a Dutch entrepreneur was
found to have a credit card linked to an unreported bank account In Malta that held at
least €60,000 that was not reported on the entrepreneur’s tax return. In November
2015, the NTCA expanded the Payment Card Project with an additional 1,000 cards,
which are currently under investigation.

11.  Inits request, the Netherlands Competent Authority states that the NTCA
has been unable to obtain transaction records pertaining to American Express Card

products in the same manner as it did from the other four acquirers/processors. On
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several occasions, the NTCA requested the American Express establishment in the
Netherlands (the Dutch branch of American Express Payment Services Limited, UK) to
provide the information necessary for their Payment Card Project, but the American
Express establishment informed the NTCA that none of its historical records were
available in the Netherlands. American Express has informed the NTCA that American
Express transactions are processed exclusively on computer systems maintained by
U.S. American Express, more specifically American Express Travel Related Services
Company, Inc. The Netherlands Competent Authority has provided me a copy of a
letter to a representative of NTCA from the Dutch American Express establishment
suggesting that NTCA should use the information exchange article of the Convention to
obtain the requested information from American Express Travel Related Services
Company, Inc.

12.  According to the Netherlands Competent Authority, in the absence of the
information sought from American Express, the NTCA will not be able to identify Dutch
taxpayers who use American Express products to access offshore funds, which
undermines the NTCA's effort to treat equally all suppliers of payment card services on
the Dutch market so that the NTCA can identify all Dutch taxpayers using undisclosed

foreign accounts to avoid tax.

13. My office has assigned this matter to IRS Internal Revenue Agent Godwin
O. Ndukwe to obtain the information for the Netherlands in furtherance of my
determination to assist the Netherlands under the Convention. In order to obtain the

information requested by the Dutch tax authorities and with regard to the investigation
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of the class of as-yet-unnamed taxpayers, the IRS proposes to issue an administrative
John Doe summons to American Express Travel Related Services Company, Inc.

14.  The Netherlands Competent Authority has informed my office that, in
most cases, information of the kind that it is requesting the IRS to obtain from American
Express in the proposed John Doe summons has enabled the NTCA to establish the
identity of payment cardholders, which it can then use to determine whether the Dutch
cardholders properly reported the related foreign (bank) account for tax purposes.

15. Based on the information furnished by the Netherlands Competent
Authority, it appears that there is a reasonable basis to believe that the information
requested in the proposed John Doe summons may be relevant to the NTCA's
investigation of the proper income tax liabilities of Dutch taxpayers, who at any time
during the period January 1, 2008, through December 31, 2016, held an American
Express payment card linked to an undisclosed bank account located outside the
Netherlands and the requested information is necessary for carrying out the
Netherlands’ domestic tax laws.

16.  Through my staff, | have confirmed that the tax at issue in this request is a
covered tax under the treaty and that the years at issue are covered years under the
treaty.

17.  The information requested in the proposed John Doe summeons is not in
the possession of the IRS or the Netherlands Competent Authority, and the John Doe
summons will not be issued to harass or for any purpose other than those stated

herein.
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18. The Netherlands Competent Authority has advised my office that the
same type of information described in the proposed John Doe summons, and
requested by the Netherlands under the Convention, can be obtained by the
Netherlands Competent Authority under Dutch law and would be furnished to the
United States upon making the proper request under similar circumstances.

19. It is the understanding of the parties to the Convention that information
exchanged will be used by the applicant State only for the purposes identified in Article
30 of the Convention. Paragraph 1 of Article 30 of the Convention provides that
information exchanged “shall be treated as secret in the same manner as information
obtained under the domestic laws of [the requesting] State and shall be disclosed only
to persons or authorities (including courts and administrative bodies) involved in the
above functions in relation to taxes covered by the Convention.”

| declare under penalty of perjury that the foregoing is true and correct.

~nD
Executed this ﬂﬂ — day of March 2017.

™

DY ARY NN,

DOUGLKS W. O'DONNELL

United States Competent Authority
Commissioner

Large Business & International Division
Internal Revenue Service
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TAX CONVENTION WITH THE NETHERLANDS

GENERAL EFFECTIVE DATE UNDER ARTICLE 37: 1 JANUARY 1994

TABLE OF ARTICLES
CHAPTER [-------=--mmmmmmmmmemeo SCOPE OF THE CONVENTION
Article 1---------mcmmmmmmm e General Scope
Article 2------------m o Taxes Covered
CHAPTER I------=--omnmmmmmmmmeeee DEFINITIONS
Article 3----------mm-m o General Definitions
Article 4---------m-mmmmem e Resident
Article 5---------mmmm o Permanent Establishment
CHAPTER [11----------mmem oo TAXATION OF INCOME
Article 6-------------mmm oo Income from Real Property
Article 7------mmmmm oo Business Profits
Article 8-------------m oo Shipping and Air Transport
Article 9------m-mmem e Associated Enterprises
Article 10---------------mmmm oo Dividends
Article 11----------=-mmmmmmmeceeee Branch Tax
Article 12-----------mmmmm e Interest
Article 13-----------mmmmmmeemeee e Royalties
Article 14---------mmmm oo Capital Gains
Article 15----------=-meoeeeee- ---Independent Personal Services
Article 16------=-=-=-sosocmnmomceananns Dependent Personal Services
Article 17----------mmmemmmmmme e Directors Fees
Article 18-----------m-mmmm e Artistes and Athletes
Article 19---- memmmmmmmeeeee- Pensions Annuities. Alimony
Article 20-----------mm-mmmm oo Government Service
Article 21----------=-mcmmmee oo Professors and Teachers
Article 22--------mm-mm oo Students and Trainees
Article 23-----------emmmm oo Other Income
Chapter 1V----- —-mmemee- -Elimination of Double Taxation
Article 24---------mommooemee oo Basis of Taxation
Article 25- Methods of Elimination of Double Taxation
CHAPTER V---m-mmmmmmmm oo SPECIAL PROVISIONS
Article 26------------------m-mre - Limitation on Benefits
Article 27---------mmmmmemmmeeeen Offshore Activities
Article 28-------------mmmm e Non-Discrimination
Article 29---------mcmoemmeee e Mutual Agreement Procedure
Article 30 Exchange of Information and Administrative Assistance
Article 31----------mm o Assistance and Support in Collection
Article 32---------sosomomememee e Limitation of Articles 30 and 31
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Article 33---- mememmmmmeeens Diplomatic Agents and Consular Officers
Article 34-----------mommmmem oo Regulations

Article 35----------m-mmmmememeee -Exempt Pension Trusts
Article 36-----------------mmmmememeee- Exempt Organizations
(@I RV:Y g f =/ = V] [ ——— FINAL PROVISIONS
Article 37----------mmsmme oo Entry into Force
Article 38-------------mmmm e Termination
Memorandum of Understanding---of 13 October, 1993
Notes of Exchange------------------- of 13 October, 1993
Letter of Submittal ------------------ of 23 April, 1993

Letter of Transmittal----------------- of 12 May, 1993
Protocol--------------=-cemmemmee oo of 13 October, 1993

Notes of Exchange (Protocol)------ of 13 October, 1993
Letter of Submittal (Protocol)------ of 21 October, 1993
Letter of Transmittal (Protocol)----of 22 October, 1993

The " Saving Clausg” ----------------- Paragraph 1 of Article 24

MESSAGE
FROM THE PRESIDENT OF THE UNITED STATES
TRANSMITTING

THE CONVENTION BETWEEN THE UNITED STATES OF AMERICA
AND THE KINGDOM OF THE NETHERLANDS FOR THE AVOIDANCE OF
DOUBLE TAXATION AND THE PREVENTION OF FISCAL EVASION WITH RESPECT TO
TAXES ON INCOME, SIGNED AT WASHINGTON ON DECEMBER 18, 1992

LETTER OF SUBMITTAL

DEPARTMENT OF STATE,
Washington, April 23, 1993.

The PRESIDENT,
The White House.

THE PRESIDENT: | have the honor to submit to you, with aview to its transmisson to the Senate
for advice and consent to ratification, the Convention Between the Government of the United States of
America and the Government of the Kingdom of the Netherlands for the Avoidance of Double Taxation
and the Prevention of Fisca Evasion with Respect to Taxes on Income, signed a Washington on
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December 18, 1992. The Convention would replace the 1948 income tax convention between the
United States and the Netherlands, which was last amended in 1965.

The Convention provides maximum withholding rates of tax at source on payments of dividends,
interest and roydties which are generdly the same as those both in the U.S. modd and in the existing
U.S.- Netherlands treaty. These provisons are generally favorable for U.S. investors in the Netherlands
because they provide certainty and in most cases substantialy reduce the tax cost of investing there.

The taxation of capitd gains under the new Convention will be essentidly the same as under the
exiging treaty and the U.S. mode, except that a specid "fresh-gart” rule, smilar to therulein the U.S--
Canada income tax convention, is provided to increase basisto fair market vaue as of the end of 1984
(dueto achangein U.S. law) for gainson certain U.S. red property interests that have been held
continuoudy by a Netherlands resdent since 1980. In addition, deferrd of tax on gains arisng from
certain corporate reorganizationsis provided until such gains are dso recognized in the other State,
provided the payment of the tax is adequately secured.

Aswith the existing convention, business profits in genera are taxable in the other country only to
the extent attributable to a permanent establishment there. In addition, the new Convention preserves
the U.S. right to impose its branch tax on U.S. branches of Netherlands corporations. Thistax is not
imposed under the exigting treaty. The Convention will also accommodate a provision of the 1986 Tax
Reform Act that attributes to a permanent establishment income thet is earned during the life of the
permanent establishment, but is deferred, and not received until after the permanent establishment no
longer exigs.

Specid rules are provided for the taxation of income from offshore minerd exploration activities.
Under these rules, ardatively short presence on a country's continental shelf by a driller is adequate for
the driller to be treated as having a permanent establishment in that country. Similar rules are found in
U.S. treaties with other countries bordering the North Sea.

The Convention provides, asin the U.S. modd, for exclusive residence country taxation of profits
from international operation of ships and aircraft. Unlike the mode, however, the reciprocal exemption
does not extend to income from the use or rentd of containers and from the non-incidental renta of
ships and aircraft. Under the new Convention, such income is treated as business profits.

The Convention provides conditions under which each country may tax income derived by
individua resdents of the other country from independent persond services or as employees, aswell as
pension income and socid security benefits. Specid relief is granted to vigting sudents, trainees, and
researchers. Items of income not specificaly dedlt with may be taxed only in the country of residence.

The Convention provides that the Netherlands and the United States will recognize each other's
public charities on areciproca bass for purposes of exempting the organizations from tax.
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The benefits of the Convention are limited to resdents of the two countries meeting certain
standards designed to prevent residents of third countries from inappropriately deriving benefits from the
Convention. The exigting convention contains no such limitation on benefits, dthough smilar sandards
are found in other recent U.S. income tax conventions. Thisis one of the mogt significant dementsin the
new Convention.

The Convention aso provides for the dimination of another abuse rdating to the granting of U.S.
treaty benefits to third-country permanent establishments of Netherlands corporations that are exempt
from tax in the Netherlands. Under the new Convention, if the Netherlands has not dedlt satisfactorily
with this so-cdled "triangular case”" problem through legidation prior to Senate consderation of the
Convention, negotiations will be reopened to address thisissue.

The Convention seeks to assure that the country of residence of ataxpayer will avoid double
taxation of income which arises in the other country and has been taxed there in accordance with the
tregty's provisons by generaly dlowing a credit againgt its own tax in an amount equa to the income tax
paid in the other country.

In addition, the Convention includes standard adminidirative provisons which will permit the tax
authorities of the two countries to cooperate to resolve issues of potential double taxation and to
exchange information relevant to implementing the Convention and the domestic laws imposing the taxes
covered by the Convention. The Convention aso provides for future arbitration for the resolution of
certain digputes that cannot be resolved under traditiond tax treaty procedures. Arbitration will not be
used until both countries agree that experience with such procedures in other contexts have been
satisfactory. The Convention aso includes non-discrimination provisons standard to tregties to avoid
double taxation which apply to dl taxes a dl levels of government.

The Convention will enter into force 30 days after the date that the Governments have notified each
other that their condtitutiona requirements have been satisfied. The provisions will take effect for taxes
payable at source, for payments made and for other taxes for taxable years beginning on or after
January 1 following the date of entry into force. Where the 1948 convention affords a more favorable
result for ataxpayer than the new Convention, the taxpayer may elect to continue to apply the
provisons of the 1948 convention, in its entirety, for one additiona year.

An Undergtanding, which provides guidance to taxpayers and tax authorities on the proper
interpretation of the rules, and an exchange of notes are included for the information of the Senate.

A technical memorandum explaining in detall the provisons of the Convention is being prepared by
the Department of the Treasury and will be submitted separately to the Senate Committee on Foreign
Redations.

The Department of the Treasury and the Department of State cooperated in the negotiation of the
Convention. It has the full approva of both Departments.
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Respectfully submitted,
WARREN CHRISTOPHER
Enclosures. As dtated.

LETTER OF TRANSMITTAL
THE WHITE HOUSE, May 12,1993.
To the Senate of the United Sates:

| transmit herewith for the advice and consent of the Senate to ratification the Convention Between
the Government of the United States of America and the Government of the Kingdom of the
Netherlands for the Avoidance of Double Taxation and the Prevention of Fisca Evasion with Respect
to Taxes on Income, signed at Washington on December 18, 1992. An Understanding and exchange of
notes are enclosed for the information of the Senate. Also tranamitted for the information of the Senate
is the report of the Department of State with respect to the Convention.

The Convention replaces the existing income tax convention between the United States and the
Kingdom of the Netherlands signed a Washington in 1948 and last amended in 1965. It isintended to
reduce the distortions (doubl e taxation or excessve taxation) that can arise when two countries tax the
same income, thereby enabling U.S. firms to compete on a more equitable basis in the Netherlands and
further enhancing the attractiveness of the United States to Dutch investors. In generd, the Convention
follows the pattern of other recent U.S. income tax treaties and is based on the U.S. and OECD Modd
treaties and recent income tax conventions of both parties. It will serve to modernize tax relations
between the two countries.

I recommend that the Senate give early and favorable consderation to the Convention and give its
advice and consent to ratification.

WILLIAM J.CLINTON.

MEMORANDUM OF UNDERSTANDING

UNDERSTANDING REGARDING THE CONVENTION BETWEEN THE KINGDOM OF THE
NETHERLANDS AND THE UNITED STATES OF AMERICA FOR THE AVOIDANCE OF
DOUBLE TAXATION AND THE PREVENTION OF FISCAL EVASION WITH RESPECT TO
TAXES ON INCOME, SSIGNED ON DECEMBER 18, 1992

I. IN REFERENCE TO PARAGRAPH 1 OF ARTICLE 4 (RESIDENT)
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It is understood that for purposes of the Convention, the Government of one of the States, its
political subdivisons or locd authorities are to be consdered as residents of that State.

[1. IN REFERENCE TO PARAGRAPH 4 OF ARTICLE 4 (RESIDENT)

It isundergtood that, if acompany is aresdent of the Netherlands under paragraph 1 of Article4
(Resident) and, because of the application of Section 269 B of the Internal Revenue Code, such
company is aso aresdent of the United States under paragraph 1 of Article 4 (Resident), the question
of its residency for the purposes of the gpplication of this Convention shal be subject to a mutua
agreement procedure as laid down in paragraph 4 of Article 4 (Resident).

[11. IN REFERENCE TO ARTICLE 7 (BUSINESS PROFITS)

It is understood that with respect to paragraphs 1 and 2 of Article 7 (Business Profits), where an
enterprise of one of the States carries on business in the other State through a permanent establishment
Stuated therein, the profits of that permanent establishment shal not be determined on the basis of the
tota income of the enterprise, but shal be determined only on the basis of that portion of the income of
the enterprise that is atributable to the actud activity of the permanent establishment in respect of such
business. Specificdly, in the case of contracts for the survey, supply, ingalation or construction of
indugtria, commercia or scientific equipment or premises, or of public works, when the enterpriss has a
permanent establishment, the profits attributable to such permanent establishment shdl not be
determined on the basis of the total amount of the contract, but shal be determined on the basis only of
that part of the contract thet is effectively carried out by the permanent establishment. The profits related
to that part of the contract thet is carried out by the head office of the enterprise shal not be taxable in
the State in which the permanent establishment is situated.

IV.IN REFERENCE TO ARTICLE 9 (ASSOCIATED ENTERPRISES),
ARTICLE 12 (INTEREST) AND ARTICLE 29 (MUTUAL AGREEMENT PROCEDURE)

Nothing in paragraph 1 of Article 9 (Associated Enterprises) or paragraph 5 of Article 12 (Interest)
shdl prevent either State from determining the appropriate amount of interest deduction of an enterprise
not only by reference to the amount of interest with respect to any particular debt-claim but dso by
reference to the overal amount of debt capital of the enterprise. In the context of a mutua agreement
procedure under Article 29 (Mutua Agreement Procedure), the amount of the interest deduction shall
be determined in a manner consistent with the principles of paragraph 1 of Article 9, by referenceto
conditionsin commercid or financia relations which prevail between independent enterprises dedling at
arm's length. Those principles are more fully examined and explained in OECD publications regarding
"thin capitdization”.
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V. IN REFERENCE TO ARTICLE 9 (ASSOCIATED ENTERPRISES)
AND ARTICLE 29 (MUTUAL AGREEMENT PROCEDURE)

In accordance with paragraph 3 of Article 29 (Mutua Agreement Procedure) the competent
authorities shal endeavor to resolve by mutua agreement any case of double taxation arisng by reason
of an dlocation of income, deductions, credits or alowances caused by the application of internd law
regarding thin capitdization, earnings stripping, or transfer pricing, or other provisons potentidly giving
rise to double taxation. In this mutual agreement procedure, the proper alocation of income, deductions,
credits or alowances under the Convention will be determined in amanner consstent with the principles
of paragraph 1 of Article 9 (Associated Enterprises) by reference to conditionsin commercia or
financid relations that prevall between independent enterprises dedling a arm's length. Consigtent with
the mutua agreement procedures of other income tax conventions, including those entered by both
States, a procedure under Article 29 (Mutua Agreement Procedure) concerning an adjustment in the
dlocation of income, deductions, credits or alowances by one of the States might result either in a
correative adjusment by the other State or in afull or partid readjustment by the firs-mentioned State
of itsorigina adjustmen.

VI. IN REFERENCE TO SUBPARAGRAPH 2 (a)
AND PARAGRAPH 4 OF ARTICLE 10 (DIVIDENDS)

It is understood that a beneficial owner of the dividends, who holds depository receipts or trust
certificates evidencing beneficid ownership of the sharesin lieu of the shares themsdlvesin the company
in question, may aso claim the treety benefits of subparagraph 2 (a) of Article 10 (Dividends). In
addition, it is understood that where a person loans shares (or other rights the income from which is
subject to the same taxation treatment as income from shares) and receives from the borrower an
obligation to pay an amount equivalent to any dividend distribution made with respect to the shares or
other rights loaned during the term of such loan, such person shal be treated as the beneficia owner of
the dividend paid with respect to such shares or other rights for purposes of the application of Article 10
(Dividends) to any such equivaent amount.

VIl. IN REFERENCE TO PARAGRAPH 1 OF ARTICLE 14 (CAPITAL GAINS)

In determining for purposes of paragraph 1 of Article 14 (Capitd Gains) whether the assets of a
corporation resident in the United States cons <, directly or indirectly, for the greater part of red
property Stuated in the United States and whether the stock of such corporation isa"United States real
property interest”, the United States confirms that it will take into account the fair market value of al of
the assets of the corporation, including intangible business assets such as goodwill, whether or not
gppearing as an asset on the balance sheet for tax purposes, going concern value and intellectua

property.
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VIII. IN REFERENCE TO PARAGRAPH 8 OF ARTICLE 14 (CAPITAL GAINS)

It isunderstood that paragraph 8 of Article 14 shall not gpply to an dienation of property by a
resdent of one of the Satesif the tax that would otherwise be imposed on such aienation by the other
State cannot reasonably be imposed or collected at alater time. For example, under the domestic law
of the United States, aforeign corporation that qualifies as a"United States red property holding
corporation” istaxed in some circumstancesiif it transfers its assets to a United States corporationin a
reorganization. In such acase, only if the shareholders of such foreign corporation agree to reduce basis
(if and only to the extent available) by "closing agreement” can the tax that otherwise would be imposed
on such dienation be reasonably imposed or collected at alater time.

IX. IN REFERENCE TO PARAGRAPH 4 OF ARTICLE 19
(PENSIONS, ANNUITIES, ALIMONY)

It is understood that the term "other public pensions’ as used in paragraph 4 of Article 19 (Pensions,
Annuities, Alimony) isintended to refer to United States tier 1 Railroad Retirement benefits.

X. IN REFERENCE TO ARTICLE 26 (LIMITATIONS ON BENEFITS)

It is understood that ataxpayer claming benefits under the Convention must be able to provide
upon request sufficient proof to establish the taxpayer's entitlement to such benefits. It is further
understood, however, that the need to provide proof that a taxpayer fulfills the requirements of Article
26 ( Limitation on Benefits) can impose a severe adminigrative burden on the taxpayer.

It is understood, therefore, that the competent authorities will endeavor to develop by mutua
agreement reasonable procedures for the periodic reporting of the facts necessary to support entitlement
to benefits. In developing such procedures, the competent authorities will strive to minimize the
frequency of reporting. For example, once an entitlement to benefits has been documented and in the
absence of relevant changesin the facts and circumstances, ataxpayer should not be required annualy
to provide proof that he is entitled to the benefits of the Convention, provided he reports relevant
changes in facts and circumstances.

XI. IN REFERENCE TO PARAGRAPHS 1 (d) AND 4 OF ARTICLE 26
(LIMITATION ON BENEFITYS)

It is understood that the proof a Dutch resident investment organization (a“beeggingangeling” in
the sense of Article 28 of the "Wet op de vennootschapshelasting 1969") has of the number of its Dutch
resdent individua and corporate shareholders as aresult of the procedure used by such Dutch resident
investment organization when claming arembursement of tax withheld on its foreign dividend and
interest income under paragraph 1(b) of Article 28 of the "Wet op de vennootschapshe asting 1969",



Case 3:17-mc-00094 Document 1-3 Filed 03/28/17 Page 17 of 101

can be used by such Dutch investment organization to show that it fulfills the requirements of paragraph
1(d), respectively paragraph 4 of Article 26 (Limitation on Benefits).

XI1l. IN REFERENCE TO PARAGRAPH 2 OF ARTICLE 26
(LIMITATION ON BENEFITS)

Asillugrated by the following examples, it is understood that in gpplying the rules of paragraph 2 of
Article 26 (Limitation on Benefits), the proportionate share of activities of aresident of one of the States
that are a component part of or directly related to atrade or business conducted by another resident of
that State who claims treaty benefits may be attributed to the latter resident under subparagraph 2 (e)
for purposes of gpplying the substantia trade or business test under subparagraph 2 (c). In addition, for
purposes of subparagraph 2 (c), the proportionate share of activities of aresident of one of the States
attributable to atrade or business conducted in the other State will be used for purposes of the test
under subparagraph 2 (c).

Example 1

NL Co, a Netherlands corporation, owns 100 percent of the stock of USCo, aU.S. corporation,
and 50 percent of the stock of NL Sub, a Netherlands corporation. FCo, a French corporation, holds
the remaining 50 percent of the stock of NL Sub. NLCo and FCo do not directly conduct an active
trade or business. USCo and NL Sub are engaged in the same active trade or business. For each of the
four most recently concluded taxable years, the asset values, gross income and payroll expenses of
these corporations that are attributable to the trade or business were as follows:

USCo NLSub
Assets $300 $50
Income 50 10
Payrall 60 10

NL Co receives payments of interest and dividends from USCo. In order for these payments to be
entitled to treaty benefits under paragraph 2 of Article 26, NLCo must be considered to be engaged m
the active conduct of a substantia trade or business in the Netherlands. Under subparagraph 2 (c), the
ratios of the assets, income and payroll attributable to NL Co to the assets, income and payroll
attributable to USCo must be at least 10 percent.

NL Co has no assets, income or payroll that are attributable to the trade or business. The assets,
income and payroll of NLSub that are related to the trade or business may be attributed to NL Co,
however, under subparagraph 2 (e) (vi), since NLCo and FCo together have a controlling beneficid
interest in NLSub and FCo isaresdent of amember state of the European Communities. In
accordance with subparagraph 2 (e), therefore, 50 percent of NL Sub's assets, income and payroll are
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attributed to NL Co for purposes of paragraph 2 (c). The amounts attributed to NLCo and the
percentage of USCo's corresponding amounts are as follows:

NLCo NLCoasa
percentage of
USCo
Assets $25 8.3
Income 5 10.0
Payroll 5 8.3

Since none of these percentagesis greater than 10 percent, NLCo is not entitled to benefits under
Article 26 under the genera test of paragraph 2 (c). Moreover, application of the three-year average
rule under that paragraph does not change the result, since the relevant amounts for the three preceding
years (and the resulting ratios) are equa to those for the first preceding taxable year.

Example 2

The facts are the same asin Example 1, except that NLCo owns only 80 percent of the stock of
USCo. For purposes of subparagraph 2 (c), the measures of USCo's assets, gross income and payroll
expense must be multiplied by NLCo's percentage ownership interest in the stock of USCo.
Consequently, the vaues attributable to USCo and NL Sub after taking into account NLCo's
percentage ownership interest in the stock of these companies, and the ratio of the amounts attributed
from NLSub to NL Co to the amounts attributable to USCo are as follows:

USCo |NLSub [ NLCoasa
percentage of USCo

Assets $240 $25 10.4
Income 40 5 12.5
Payrall 48 5 10.4

Since dl of these percentages exceed 10 percent, NLCo would be entitled to treaty benefitswith
respect to the payments received from USCo under paragraph 2.

XI11. IN REFERENCE TO SUBPARAGRAPH (a) OF PARAGRAPH 2
AND SUBPARAGRAPH (m) OF PARAGRAPH 8 OF ARTICLE 26
(LIMITATION ON BENEFITS)

It is understood that for purposes of subparagraph () of paragraph 2 and subparagraph (m) of
paragraph 8 of Article 26 (Limitation on Benefits), a bank only will be considered to be engaged in the
active conduct of a banking businessif it regularly accepts deposits from the public or makes loansto
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the public, and an insurance company only will be considered to be engaged in the active conduct of an
insurance businessiif its gross income conssts primarily of insurance or reinsurance premiums, and
investment income attributable to such premiums.

XIV. IN REFERENCE TO PARAGRAPH (1) OF ARTICLE 9 (ASSOCIATED ENTERPRISES)
AND SUBPARAGRAPH (d) (i)
OF PARAGRAPH 5 OF ARTICLE 28 (LIMITATION ON BENEFITS)

It is understood that for purposes of paragraph 1 of Article 9 (Associated Enterprises), in
determining whether an enterprise participates directly or indirectly in the management, control or capita
of another enterprise, an enterprise may be considered an associated enterprise with repect to an
enterprise in which its only interest is represented by evidences of indebtedness where such
indebtedness provides the holder of the indebtedness with the right to participate in the management,
control or capital of the enterprise that issued the indebtedness, or such holder in practice participatesin
such management, control or capital.

XV. IN REFERENCE TO PARAGRAPHS 2 (3) (i)
AND 2 (c) OF ARTICLE 26 (LIMITATION ON BENEFITS)

It is understood that in applying the measurement of "substantiality” as referred to in subparagraph 2
(@ (i) of Article 26, the factors referred to in subparagraph 2 (c) of Article 26 as used in a specific case
will take into account the fact that there might be aless than 100% participation in the income-producing
activity.

For example, if a Dutch resident corporation has a 10% interest in a US corporation, in applying the
Substantiaity test to - for instance - dividends received from the US corporation, each of the US
corporations factors as referred to in subparagraph 2 (c) of Article 26 must be multiplied by the Dutch
resident's percentage share in the US corporation.

The above aso gpplies to subparagraph 2 (e) (vi) of Article 26 (Limitation on Benefits). For
example, take the case where both the income-producing corporation, resident of the US, and the
corporation which is engaged in an active trade or businessin the Netherlands are controlled by five
Netherlands investment companies.

%




Case 3:17-mc-00094 Document 1-3 Filed 03/28/17 Page 20 of 101

One of the investors (A) owns a 50 percent interest in the income-producing corporation; the other
four investors (B, C, D and E) each own a 12.5 percent interest in the income-producing corporation.
The Dutch investor (E) owns a 50 percent interest in the corporation engaged in an active trade or
business; the other four investors (A, B, C, and D) each own a 12.5 percent interest in the corporation
engaged in an active trade or business.

The corporation engaged in an active trade or business in the Netherlands has assets valued at $1
million, and the assets of the U.S. corporation are valued at $6 million. The Netherlands corporation has
gross income of $10 million, and gross income of the U.S. corporation is $40 million. The payroll of the
Netherlands corporation is $1 million, and the U.S. corporation's payroll is $5 million.

In gpplying the substantiaity test to the dividends paid by the US corporation and received by the
five Dutch investors, each of the factors must be multiplied by the investor's percentage share in the
corporation engaged in an active trade or business in the Netherlands, respectively by the investor's
percentage share in the US corporation. The dividends paid to the Netherlands investors (B, C and D)
and the dividends paid to the 50 percent owner of the corporation engaged in active trade or businessin
the Netherlands (E) would pass the substantidity test. The three ratios described in the preceding
paragraph as applied to the three Netherlands investors (B, C and D) would remain 16.7 percent, 25
percent, and 20 percent, respectively. The three ratios described in the preceding paragraph as applied
to the Dutch investor (E) are 66.7 percent, 100 percent, and 80 percent.

The dividends paid to the Netherlands investor (A) will not pass the subgtantidity test; Sncein this
case the three ratios are 4.2 percent, 6.25 percent, and 5 percent.

XVI. IN REFERENCE TO PARAGRAPH 2 (e)
OF ARTICLE 26 (LIMITATION ON BENEFITS)

For the purpose of subparagraphs 2 (e) (vi) and 2 (€) (vii) of Article 26 the following states are
regarded as an "identified State”" having effective provisons for the exchange of information & the date
of dgnature of the Convention with the United States: Audirdia, Austria, Barbados, Belgium, Bermuda,
Canada, Cogta Rica, Cyprus, Denmark, Dominica, Dominican Republic, Egypt, Finland, France,
Germany, Grenada, Honduras, lceland, Ireland, Jamaica, Korea, Mdta, Marshal I1dands, Mexico,
Morocco, New Zedand, Norway, Pakistan, Philippines, St. Lucia, Sweden, Trinidad, and Tobago.

And with the Netherlands. Aruba, Audtrdia, Audtria, Belgium, Brazil, Bulgaria, Canada, China,
Czechodovakia, Denmark, Finland, France, Germany, Greece, Hungary, India, Ireland, Indonesia,
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Isradl, Italy, Korea, Luxembourg, Mdaysia, Mata, Morocco, Netherlands Antilles, New Zedand,
Norway, Pakistan, Philippines, Poland, Romania, Singapore, South Africa, Spain, Sri Lanka, Surinam,
Sweden, Thailand, Turkey, United Kingdom, Zambia, and Zimbabwe.

It is understood that states may be added to or diminated from the preceding lists by agreement
between the competent authorities of both States.

XVII. IN REFERENCE TO PARAGRAPH 2 (h)
OF ARTICLE 26 (LIMITATION ON BENEFITS)

It is understood that in treating an activity conducted in another member state of the European
Communities as conducted in the Netherlands under subparagraph 2 (h) of Article 26 (Limitation on
Benefits) (and subject to the redtrictions therein), the activity in such other state may be conducted by
any person which, if it conducted such activity in the Netherlands, would have its proportionate share of
such activity attributed to the resident of the Netherlands considered to conduct such activity under
subparagraph 2 (e) of Article 26 (Limitation on Benefits).

XVIII. IN REFERENCE TO PARAGRAPH 3 (a)
OF ARTICLE 26 (LIMITATION ON BENEFITS)

It isunderstood that for purposes of paragraph 3 (a) of Article 26 (Limitation on Benefits) aperson
will be congdered to be engaged in "supervison and adminidration” activities, only if it engagesina
number of the kinds of activities listed below. For example, a person will be consdered a headquarters
company if it performs a sgnificant number of the following functions for the group: group financing
(which cannot beits principd function), pricing, marketing, internd auditing, internal communications and
management. A smple comparison of the amount of grossincome that the headquarters company
derives from its different activities cannot be used done to determine whether group financing is, or is
not, the company's principa function. The above-mentioned functions are intended to be suggestive of
the types of activitiesin which a heedquarters company will be expected to engage; it is not intended to
be exhaudtive.

Furthermore, it is understood that in determining if a substantia portion of the overdl supervision
and adminigtration of the group is provided by the headquarters company, the activitiesit performsasa
headquarters company for the group it supervises must be substantia in comparison to the same
activitiesfor the same group performed within the multinationd.

For example, a Japanese corporation establishes a subsdiary in the Netherlands to function asa
headquarters company for its European and North American operations. The Japanese corporation aso
has two other subsidiaries functioning as headquarter companies, one for the African operations and one
for the Asan operations. The Dutch headquarters company is the parent company for the subsidiaries
through which the European and North American operations are carried on. The Dutch headquarters
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company supervises the bulk of the pricing, marketing, internd auditing, interna communications and
management for its group. Although the Japanese overdl parent sets the guiddines for al of its
subsdiaries in defining the world-wide group policies with respect to each of these activities, and
assures that these guiddines are carried out within each of the regiond groups, it isthe Dutch
headquarters company that monitors and controls the way in which these policies are carried out within
the group of companiesthat it supervises. The capital and payroll devoted by the Japanese parent to
these activities rdating to the group of companies the Dutch headquarter company supervisesis smdl,
relaive to the capital and payroll devoted to these activities by the Dutch headquarters company.
Moreover, neither the other two headquarter companies, nor any other related company besides the
Japanese parent company, perform any of the above-mentioned headquarter activities with respect to
the group of companies that the Dutch headquarter company supervises. In the above case the Dutch
headquarters company will be considered to provide a substantia portion of the overal supervison and
adminigtration of the group it supervises.

XIX. IN REFERENCE TO PARAGRAPH 7
OF ARTICLE 26 (LIMITATION ON BENEFITS)

For purposes of paragraph 7 of Article 26 (Limitation on Benefits), in determining whether the
establishment, acquisition, or maintenance of a corporation resident of one of the States has or had as
one of itsprincipa purposes the obtaining of benefits under this Convention, the competent authority of
the State in which the income in question arises may congder the following factors (among others):

(1) The date of incorporation of the corporation in relation to the date that this Convention entered
into force;

(2) the continuity of the historical business and ownership of the corporation;

(3) the business reasons for the corporation resding in its State of residence;

(4) the extent to which the corporation is claming specid tax benefitsin its country of resdence;

(5) the extent to which the corporation's business activity in the other State is dependent on the
capital, assets, or personnd of the corporation in its State of residence; and

(6) the extent to which the corporation would be entitled to treaty benefits comparable to those
afforded by this Convention if it had been incorporated in the country of resdence of the mgjority of its
shareholders.

XX. IN REFERENCE TO PARAGRAPH 7
OF ARTICLE 26 (LIMITATION ON BENEFITS)

It is understood that a company resident of one of the States will be granted the treaty benefits
under paragraph 7 of Article 26 (Limitation on Benefits) with repect to the income it derives from the
other State, if such company:
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(2) holds stocks and securities the income from which is not predominantly from sources in the other
State;

(2) haswiddy dispersed ownership; and

(3) employsinits date of resdence a substantial staff actively engaged in trades of stocks and
securities owned by the company.

It is further understood that paragraph 7 of Article 26 (Limitation on Benefits) will not gpply if any of
the above-mentioned factors is absent.

XXI. IN REFERENCE TO PARAGRAPH 7
OF ARTICLE 26 (LIMITATION ON BENEFITS)

It is understood that in applying paragraph 7 of Article 26 (Limitation on Benefits), the legd
requirements or the facilitation of the free flow of capital and persons within the European Communities,
together with the differing internd income tax systems, tax incentive regimes, and existing tax treety
policies among member states of the European Communities, will be consdered. Under such
paragraph, the competent authority isingtructed to consider as its guideline whether the establishment,
acquisgition or maintenance of a company or the conduct of its operations has or had as one of its
principa purposes the obtaining of benefits under this Convention. The competent authority may,
therefore, determine under a given set of facts, that a change in circumstances that would cause a
company to cease to qudify for treaty benefits under paragraphs 1 and 2 of Article 26 (Limitation on
Benefits) need not necessarily result in adenid of benefits. Such changed circumstances may include a
change in the Sate of residence of amgjor shareholder of acompany, the sale of part of the stock of a
Netherlands company to a person resident in another member state of the European Communities, or an
expangon of acompany's activities in other member states of the European Communities, dl under
ordinary business conditions. The competent authority will consder these changed circumstances (in
addition to other relevant factors normally considered under paragraph 7 of Article 26) in determining
whether such acompany will remain quaified for tresty benefits with respect to income received from
United States sources. If these changed circumstances are not attributable to tax avoidance matives, this
aso will be congdered by the competent authority to be afactor weighing in favor of continued
qudification under paragraph 7 of Article 26.

XXI1. IN REFERENCE TO PARAGRAPH 8 (d) (iv)
OF ARTICLE 26 (LIMITATION ON BENEFITS)

For purposes of subparagraph 8 (d) (iv) of Article 26 (Limitation on Benefits), the stock exchanges

of Frankfurt, London and Pariswill in any case be listed. The competent authorities of both States may
agree to add or remove stock exchanges from the list.

XXII1. IN REFERENCE TO PARAGRAPH 8 (¢)
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OF ARTICLE 26 (LIMITATION ON BENEFITS)

It isunderstood that the term "related persons’ as used in subparagraph 8 () of Article 26
(Limitation on Benefits) means associated enterprises under Article 9 (Associated Enterprises) and their
owners.

XXIV.IN REFERENCE TO PARAGRAPH 8 (f)
OF ARTICLE 26 (LIMITATION ON BENEFITS)

In order to meet the "substantial and regular trading” tests under subparagraph 8 (f) of Article 26
(Limitation on Benefits), a person claming benefits under the Convention need not prove that it has not
engaged in, but may need to rebut evidence that it has engaged in, a pattern of trades on arecognized
stock exchange in order to meet these tests.

XXV. IN REFERENCE TO PARAGRAPH 8 (k)
OF ARTICLE 26 (LIMITATION ON BENEFITS)

When a corporation resident in one of the States that is entitled to benefits under Article 26
(Limitation on Benefits) acquires a controlling interest in a corporation resdent in a third sate that in turn
owns a contralling interest in a second corporation resident in the first-mentioned State, that second
corporation may not be entitled to the benefits of the Convention due to the provisons of subparagraph
8 (k) of Article 26 with respect to income derived from sources within the other State. It is understood
that in these circumstances the competent authority of the other State, in considering arequest for
benefits under the Convention under paragraph 7 of Article 26 (Limitation on Benefits), will consider
favorably a plan of reorganization submitted by the second corporation resident in the first-mentioned
State, if such plan would result in the second corporation being entitled to the benefits of the Convention
within a reasonable trangtion period (determined without regard to paragraph 7 of Article 26 (Limitation
on Benefits)).

XXVI. IN REFERENCE TO ARTICLE 27 (OFFSHORE ACTIVITIES)

It is understood that transport of supplies or personnd between one of the States and alocation
where activities are carried on offshore in that State or between such locationsis to be considered as
transport between places in that State.

XXVII. IN REFERENCE TO PARAGRAPH 5
OF ARTICLE 29 (MUTUAL AGREEMENT PROCEDURE)
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A. It isunderstood that the States will in any case exchange diplomatic notes as provided in
paragraph 5 of Article 29 (Mutua Agreement Procedure), when the experience within the European
Communities with regard to the gpplication of the Convention on the dimination of double taxation in
connection with the adjustment of profits of associated enterprises, signed on 23 July 1990, or the
gpplication of paragraph 5 of Article 25 of the tax convention between the United States of America
and the Federd Republic of Germany for the avoidance of double taxation and the prevention of fiscal
evason with respect to taxes on income and capital and to certain other taxes, signed on 29 August
1989, has proven to be satisfactory to the competent authorities of both States. After a period of three
years after the entry into force of the Convention, the competent authorities shal consult in order to
determine whether the conditions for the exchange of diplomeatic notes have been fulfilled.

B. If the competent authorities of both States agree to submit a disagreement regarding the
interpretation or gpplication of this Convention specific case to arbitration according to paragraph 5 of
Article 29, the following procedures will apply:

1. If, in gpplying paragraphs 1 to 4 of Article 29, the competent authoritiesfail to reach
an agreement within two years of the date on which the case was submitted to one of the
competent authorities, they may agree to invoke arbitration in a specific case, but only after fully
exhaugting the procedures available under paragraphs 1 to 4 of Article 29. The competent
authorities will not generdly accede to arbitration with respect to matters concerning the tax
policy or domestic law of either State.

2. The competent authorities shal establish an arbitration board for each specific casein
the following manner:

(& An arbitration board shal consst of not fewer than three members. Each
competent authority shall gppoint the same number of members, and these members
shdl agree on the appointment of the other membex(s).

(b) The other member(s) of the arbitration board shal be from either State or
from another OECD member country. The competent authorities may issue further
ingructions regarding the criteriafor selecting the other member(s) of the arbitration
board.

(c) Arhbitration board member(s) (and their staffs) upon their gppointment must
agreein writing to abide by and be subject to the gpplicable confidentiadity and
disclosure provisions of both States and the Convention. In case those provisons
conflict, the most redtrictive condition will goply.

3. The competent authorities may agree on and ingtruct the arbitration board regarding
specific rules of procedure, such as gppointment of a chairman, procedures for reaching a
decison, establishment of time limits, etc. Otherwise, the arbitration board shdl establish its own
rules of procedure consstent with generally accepted principles of equity.

4. Taxpayers and/or their representatives shdl be afforded the opportunity to present
their views to the arbitration board.
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5. The arbitration board shal decide each specific case on the basis of the Convention,
giving due condderation to the domestic laws of the States and the principles of internationd
law. The arbitration board will provide to the competent authorities an explanation of its
decison. The decision of the arbitration board shall be binding on both States and the
taxpayer(s) with respect to that case. While the decision of the arbitration board shal not have
precedentia effect, it is expected that such decisons ordinarily will be taken into account in
subsequent competent authority cases involving the same taxpayer(s), the same issug(s), and
substantialy smilar facts, and may aso be taken into account in other cases where appropriate.

6. Cogtsfor the arbitration procedure will be borne in the following manner:

() Each State shall bear the cost of remuneration for the member(s) appointed
by it, aswell asfor its representation in the proceedings before the arbitration board;

(b) the cost of remuneration for the other member(s) and al other costs of the
arbitration board shal be shared equdly between the States; and

(c) the arbitration board may decide on a different allocation of cods.

However, if it deems gppropriate in a specific case, in view of the nature of the case and the roles of
the parties, the competent authority of one of the States may require the taxpayer(s) to agree to bear
that State's share of the cogts as a prerequisite for arbitration.

7. The competent authorities may agree to modify or supplement these procedures,
however, they shdl continue to be bound by the generd principles established herein.

XXVIII. IN REFERENCE TO ARTICLE 30
(EXCHANGE OF INFORMATION AND ADMINISTRATIVE ASSISTANCE

If aUnited States "reporting corporation” (as defined for purposes of section 6038A of the United
States Interna Revenue Code) that is a United States resident, or a United States permanent
establishment of a United States "reporting corporation” that is not a United States resident, has neither
possession of nor access to records that may be relevant to the United States income tax treatment of
any transaction between it and aforeign "related party” (as defined in section 6038A of the United
States Interna Revenue Code), and such records are under the control of a Netherlands resident and
are maintained outside the United States, then the United States shall request such records from the
Netherlands through an exchange of information under Article 30 (Exchange of Information and
Adminigrative Assstance) before issuing a summons for such records to the United States "reporting
corporation”, provided that under al the circumstances presented, the records will be obtainable
through the request on atimely and efficient bass. For purposes of this paragraph, records will be
consdered to be available on atimely and efficient basisif they can be obtained within 180 days of the
request or such other period agreed upon in mutua agreement between the competent authorities,
except where the statute of limitations may expirein ashorter period. Similar principles shal gpply with
respect to the application of section 6038C.
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It is understood that for purposes of applying the conduit base reduction test set forth in
subparagraph (d) of paragraph 5 of Article 26 (Limitation on Benefits), the competent authority of one
of the States will, as an initid matter, confine its requests for information with respect to aresdent of the
other State to the information necessary to determine whether such resident is a conduit company, as
defined in subparagraph (m) of paragraph 8 of Article 26.

Such competent authority will request additiona informeation needed to determine whether the
conduit base reduction test has been satisfied only after determining that a company is a conduit

company.

XXIX. IN REFERENCE TO PARAGRAPH 1 OF ARTICLE 30
(EXCHANGE OF INFORMATION AND ADMINISTRATIVE ASSISTANCE)

It is understood that persons concerned with the "administration” of taxes, asthat termisused in
paragraph 1 of Article 30 (Exchange of Information and Adminigrative Assstance) include, in the
United States, the "tax-writing committees of Congress' and the "Generd Accounting Office”.
Information exchanged under the Convention that is otherwise confidentia under the Convention may be
recelved under the same requirement of confidentiaity by these bodies and may be used only in the
performance of their role of overseeing the adminidration of United States tax laws.

Congresss and the "Generd Accounting Office's' role in overseeing the adminigrative of United
Statestax law is understood to be limited to ensuring that the adminigtration of the tax law by the
executive branch is honest, efficient, and consstent with legidative intent.

XXX. IN REFERENCE TO ARTICLE 31
(ASSISTANCE AND SUPPORT IN COLLECTION)

It is understood thet in gpplying Article 31 (Assstance and Support in Collection) the following shdl
be taken into account:

1. The requested State shall not be obliged to accede to the request of the applicant
State;
(a) if the applicant State has not pursued al gppropriate collection action inits
own juridiction;
(b) in those cases where the adminigtrative burden for the requested State is
disproportionate to the benefit to be derived by the applicant Sate.

2.The request for adminigrative assistance in the recovery of atax clam shdl be
accompanied by:
(& an officid copy of the ingrument permitting enforcement in the gpplicant
State;
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(b) where appropriate, certified copies of any other document required for
recovery,

(c) acetification by the competent authority of the applicant State that, under
the laws of that State, the revenue claim has been finaly determined.

For the purposes of this Article, arevenue clam isfindly determined when the applicant State has
the right under itsinternd law to collect the revenue clam and dl adminigrative and judicid rights of the
taxpayer to restrain collection in the gpplicant State have lapsed or been exhausted.

3. A revenue claim of the gpplicant State that has been findly determined may be
accepted for collection by the competent authority of the requested State and, subject to the
provisions of paragraph 7, if accepted shall be collected by the requested State as though such
revenue clam were the requested State's own revenue claim finally determined in accordance
with the laws applicable to the collection of the requested State's own taxes.

4. Where an application for collection of arevenue clam in respect of ataxpayer is
accepted:

(&) by the United States, the revenue claim shal be treated by the United States
as an assessment under United States laws againgt the taxpayer as of the time the
goplication isrecaived; and

(b) by the Netherlands, the revenue claim shdl be treated by the Netherlands as
an amount payable under appropriate Netherlands law, the collection of which is not
subject to any redtriction.

5. Nothing in this Article shdl be construed as cregting or providing any rights of
adminigrative or judicid review of the applicant Statés findly determined revenue clam by the
requested State, based on any such rights that may be available under the laws of ether State.
If, at any time pending execution of a request for assstance under this Article, the goplicant
State loses the right under itsinternd law to collect the revenue claim, the competent authority of
the gpplicant State shdl promptly withdraw the request for assstance in collection.

6. Subject to this paragraph, amounts collected by the requested State pursuant to this
Article shdl be forwarded to the competent authority of the gpplicant State. Unless the
competent authorities of the States otherwise agree, the ordinary costs incurred in providing
collection assstance shdl be borne by the requested State and any extraordinary costs so
incurred shal be borne by the applicant State.

7. The requested State may alow deferra of payment or payment by ingtalments, if its
laws or adminigtrative practice permit it to do so in Smilar circumstances, but it shal first inform
the applicant State. Any interest received by the requested State as aresult of the alowance of
adeferrd of payment or payment by instalments will be transferred to the competent authority
of the applicant State.
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8. A revenue clam of an applicant State accepted for collection shal not have in the
requested State any priority accorded to the revenue claims of the requested State.

9. The competent authorities may under this Article grant assstance in collecting any tax
deferred by operation of paragraph 8 of Article 14 (Capitd Gains).

10. The competent authorities of the States shal agree upon the mode of application of
this Article. The competent authorities of the States may further agree to modify or supplement
these procedures, however, they shdl continue to be bound by the genera principles established
herein.

NOTES OF EXCHANGE

DEPARTMENT OF STATE
Washington.

His Excdllency, HANS MEESMAN,
Ambassador of the Kingdom of the Netherlands.

EXCELLENCY, | have the honor to refer to the Convention Sgned today between the United
States of Americaand the Kingdom of the Netherlands for the Avoidance of Double Taxation and the
Prevention of Fisca Evasion with Respect to Taxes on Income and to propose on behdf of the
Government of the United States of Americathe following:

Both Governments confirm that their repective countries recognize the principle thet the
Convention, once in force, is binding upon both parties and must be performed by them in good faith
and in accordance with generdly accepted rules of internationd law. The Governments further confirm
their recognition that they should avoid enactment or interpretation of legidation or other domestic
measures that would prevent the performance of their obligations under the Convention.

On the other hand, both Governments recognize the possibility of significant changesin the nationd
taxation laws which may affect implementation of the Convention. The Governments agree in principle
that in such a case an appropriate amendment of the Convention might be necessary. Whether and to
the extent to which such an amendment is necessary and acceptable will be determined in consultation
and negotiation between the two Governments.

Furthermore, the Government of the United States gives its assurances to the Government of the
Netherlands, that, in the event a state or local government in the United States seeks to impose atax on
the income of airline or shipping companies resdent in The Netherlands in circumstances where the
Convention would preclude a Federd income tax on that income, the United States Government will
contact the tate or local government seeking to impose the tax in an effort to persuade that government
to refrain from imposing the tax.
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Findly, in the course of the negotiations leading to the conclusion of the Convention signed today,
the negotiators devel oped and agreed upon amemorandum of understanding intended to give guidance
both to the taxpayers and the tax authorities of our two countriesin interpreting various provisons
contained in the Convention. It is my Government's view that as we both gain experiencein
administering the Convention, the competent authorities may in the context of amutua agreement
procedure under Article 29 of the Convention develop and publish amendments to the understandings
and interpretations laid down in the attached memorandum of understanding.

If the above-mentioned understandings and the interpretation of the various provisonslaid down in
the attached memorandum of understanding meet with the gpprova of the Government of the Kingdom
of the Netherlands, this Note and your Note in reply thereto will congtitute acommon and binding
understanding by our Governments of the Convention and of the contents and the role of the
memorandum of understanding relating to the Convention.

Accent, Your Excelency, the expresson of my highest consideration.

For the Secretary of State:
EUGENE J. MCALLISTER.

WASHINGTON, DC, December 18, 1992.

The Honorable LAWRENCE S. EAGLEBURGER,
Secretary of State of the United States of America.

Mr. SECRETARY:: | have the honour to confirm receipt of your Note of today's date which reads
asfollows.

"I have the honour to refer to the Convention signed today between the United States of America
and the Kingdom of the Netherlands for the Avoidance of Double Taxation and the Prevention of Fisca
Evasion with respect to Taxes on Income and to propose on behdf of the Government of the
Netherlands the following:

Both Governments confirm that their respective countries recognize the principle thet the
Convention, once in force, is binding upon both parties and must be performed by them in good faith
and in accordance with generdly accepted rules of internationa law. The Governments further confirm
their recognition that they should avoid enactment or interpretation of legidation or other domestic
measures that would prevent the performance of their obligations under the Convention.

On the other hand, both Governments recognize the possibility of sgnificant changes in the nationd
taxation laws which may affect implementation of the Convention. The Governments agree in principle
that in such a case an appropriate anendment of the Convention might be necessary. Whether and to
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the extent to which such an amendment is necessary and acceptable will be determined in consultation
and negotiation between the two Governments.

Furthermore, the Government of the United States gives its assurances to the Government to The
Netherlands, that, in the event a state or local government in the United States seeks to impose atax on
the income of airline or shipping companies resdent in The Netherlands in circumstances where the
Convention would preclude a Federd income tax on that income, the United States Government will
contact the state or local government seeking to impose the tax in an effort to persuade that government
to refrain from imposing the tax.

Findly, in the course of the negotiations leading to the conclusion of the Convention signed today,
the negotiators devel oped and agreed upon a memorandum of understanding intended to give guidance
both to the taxpayers and the tax authorities of our two countriesin interpreting various provisons
contained in the Convention. It is my Government's view that as we both gain experiencein
administering the Convention, the competent authorities may in the context of amutua agreement
procedure under Article 29 of the Convention develop and publish amendments to the understandings
and interpretations laid down in the attached memorandum of understanding.

If the above-mentioned understandings and the interpretation of the various provisonslad down in
the attached memorandum of understanding meet with the approva of the Government of the Kingdom
of the Netherlands, this Note and your Notein reply thereto will congtitute a common and binding
understanding by our Governments of the Convention and of the contents and the role of the
memorandum of understanding relating to the Convention.”

| have the honour to inform you, that my Government agrees to the above.
Accept, Your Excdlency, the expresson of my highest consideration.

HANS MEESMAN,
Ambassador of the Kingdom
of the Netherlands.

CONVENTION BETWEEN THE UNITED STATES OF AMERICA AND THE KINGDOM OF
THE NETHERLANDS FOR THE AVOIDANCE OF DOUBLE TAXATION AND THE
PREVENTION OF FISCAL EVASION WITH RESPECT TO TAXES ON INCOME

The Government of the United States of America and the Government of the Kingdom of the
Netherlands, desiring to replace by a new convention the Convention between the United States of
America and the Kingdom of the Netherlands with respect to taxes on income and certain other taxes
sgned a Washington on April 29, 1948, as modified and supplemented by the Supplementary
Convention signed at Washington on December 30, 1965,
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Have agreed asfollows:

CHAPTERI
SCOPE OF THE CONVENTION

ARTICLE 1
General Scope

1. This Convention shal apply to persons who are residents of one or both of the States, except as
otherwise provided in the Convention.

2. The Convention shdl not redtrict in any manner any exclusion, exemption, deduction, credit, or
other allowance now or heresfter accorded:
a) by the laws of either State, except, as regards the Netherlands, with respect to
Article 25 (Methods of Elimination of Double Taxation); or
b) by any other agreement between the States.

ARTICLE 2
Taxes Covered

1. The exidting taxes to which this Convention shall gpply are in particular:
(& in the Netherlands:
- de inkomgtenbdlagting (income tax),
- de loonbelasting (wages tax),
- de vennootschapsbel agting (company tax),
including the government share in the net profits of the exploitation of natura resources
levied pursuant to the Mining Act 1810 (Mijnwet 1810) with respect to concessions issued
from 1967, or pursuant to the Netherlands Continenta Shelf Mining Act of 1965 (Mijnwet
Continentaal Plat 1965) hereinafter referred to as "profit share”,
- de dividendbelagting (dividend tax),
(hereinafter referred to as "Netherlands tax™);
b) in the United States. the Federd income taxes imposed by the Internd Revenue
Code (but excluding socid security taxes), and the excise taxes imposed on insurance premiums
paid to foreign insurers and with respect to private foundations (hereinafter referred to as
"United States tax™).
The Convention shdl, however, apply to the excise taxes imposed on insurance premiums paid to
foreign insurers only to the extent that the risks covered by such premiums are not reinsured with a
person not entitled to the benefits of this or any other convention which provides exemption from these
taxes.
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2. The Convention shdl gpply aso to any identicd or subgtantidly smilar taxes which are imposed
after the date of signature of the Convention in addition to, or in place of, the exigting taxes. The
competent authorities of the States shdl notify each other of any subgtantia changes which have been
made in thelr respective taxation laws.

CHAPTERII
DEFINITIONS

ARTICLE3
Gengrd Definitions

1. For the purposes of this Convention, unless the context otherwise requires.

a) the term "State”" means the Netherlands or the United States, as the context requires,
the term "States" means the Netherlands and the United States,

b) the term "the Netherlands' comprises the part of the Kingdom of the Netherlands
that is situated in Europe and the part of the sea bed and its sub-soil under the North Sea, over
which the Kingdom of the Netherlands has sovereign rights in accordance with internationd law
for the purpose of exploration for and exploitation of the natural resources of such areas, but
only to the extent that the person, property, or activity to which this Convention is being gpplied
is connected with such exploration or exploitation;

) i) the term "United States’ means the United States of America, but does not

include Puerto Rico, the Virgin Idands, Guam, or any other United States possession or

territory;

i) when used in a geographical sense, the term "United States' means the Sates
thereof and the Didtrict of Columbia. Such term dso includes (A) the territorid sea
thereof and (B) the sea bed and sub-soil of the submarine areas adjacent to that
territorid sea, over which the United States exercises sovereign rights in accordance
with internationa law for the purpose of exploration for and exploitation of the natura
resources of such areas, but only to the extent that the person, property, or activity to
which this Convention is being applied is connected with such exploration or
exploitation;

d) the term "person” includes an individud, an estate, atrust, acompany and any other
body of persons;

e) the term "company" means any body corporate or any entity which istrested asa
body corporate for tax purposes;

f) the terms "enterprise of one of the States’ and "enterprise of the other State” mean
respectively an enterprise carried on by aresident of one of the States and an enterprise carried
on by aresident of the other State;

g) the term "nationds’ means

i) dl individuas possessing the nationdity or citizenship of one of the States;

ii) al lega persons, partnerships and associations deriving their status as such
from the laws in force in one of the States,
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h) the term "internationd traffic" means any transport by a ship or arcraft operated by
an enterprise of one of the States, except when the ship or aircraft is operated solely between
places within the other State;

i) the term "competent authority” means.

i) in the Netherlands: the Minigter of Finance or his duly authorized
representative; and
ii) in the United States: the Secretary of the Treasury or his delegate.

2. Asregards the gpplication of the Convention by one of the States any term not defined therein
shdl, unless the context otherwise requires or the competent authorities agree to a common meaning
pursuant to the provisons of Article 29 (Mutua Agreement Procedure), have the meaning which it has
under the law of that State concerning the taxes to which the Convention applies.

ARTICLE 4
Resdent

1. For the purposes of this Convention, the term "resident of one of the States' means any person
who, under the laws of that State, isliable to tax therein by reason of his domicile, resdence, place of
management, place of incorporation, or any other criterion of asimilar nature, or that is an exempt
pension trugt, as dedt with in Article 35 (Exempt Pension Trust) and that is aresdent of that State
according to the laws of that State, or an exempt organization, as dedt with in Article 36 (Exempt
Organizations) and that is aresident of that State according to the laws of that State. If, under the laws
of the two States, an individua is aresident of both States, his residence for purposes of the Convention
shall be determined under the rules of paragraph 2. An individual who is aresdent of one of the States
under the law of that State, or who is a citizen of the United States, and who is not aresdent of the
other State under its law, will, for the purposes of this paragraph, be treated as aresdent of the State of
which heisaresdent or citizen only if (i) he would be aresdent of that State and not athird State,
under the principles of subparagraphs (a) and (b) of paragraph 2 of this Article, if that third State is one
with which the firgt-mentioned State does not have a comprehensve income tax Convention, or (i) heis
areddent of that State and not athird State, if that third State is one with which the first-mentioned
State does have a comprehensive income tax Convention, under the provisions of that Convention.
However,

a) the term “resident of one of the States” does not include any person who isliable to
tax in that State in respect only of income from sourcesin that State; and

b) in the case of income derived or paid by an edtate or trugt, the term "resident of one
of the States’ gpplies only to the extent that the income derived by such estate or trust (other
than an exempt pension trust or an exempt organization organized in the form of atrug,
described above in this paragraph), is subject to tax in that State as the income of aresdent,
ether in itshands or in the hands of its beneficiaries

2. Where by reason of the provisions of paragraph 1, an individua is aresident of both States, then
his status shdl be determined as follows:
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a) he shdl be deemed to be aresident of the State in which he has a permanent home
available to him; if he has a permanent home available to him in both States, he shal be deemed
to be aresdent of the State with which his persona and economic relations are closer (centre of
vitd interests);

b) if the State in which he has his centre of vital interests cannot be determined, or if he
has not a permanent home available to him in either State, he shdl be deemed to be aresident
of the State in which he has an habitud abode;

c) if he has an habitud abode in both States or in neither of them, he shall be deemed to
be aresdent of the State of which heisanationd;

d) if heisanationd of both States or of neither of them, the competent authorities of the
States shdl settle the question by mutual agreement.

3. Where by reason of the provisons of paragraph 1, a person other than an individua or a
company isaresdent of both States, the competent authorities of the States shall settle the question by
mutua agreement and determine the mode of gpplication of the Convention to such person.

4. Where by reason of the provisions of paragraph 1, acompany isaresdent of both States, the
competent authorities of the States shall endeavour to settle the question by mutua agreement, having
regard to the company's place of effective management, the place where it isincorporated or otherwise
condtituted and any other relevant factors. In the absence of such agreement, such company shdl not be
entitled to clam any benefits under this Convention, except that such company may claim the benefits of
paragraph 4 of Article 25 (Methods of Elimination of Double Taxation) and of Articles 28 (Non-
discrimination), 29 (Mutua Agreement Procedure) and 37 (Entry into Force).

ARTICLES
Permanent Edtablishment

1. For the purposes of this Convention, the term "permanent establishment” means a fixed place of
business through which the business of an enterpriseiswholly or partly carried on.

2. The term "permanent establishment” includes especidly:
a) aplace of management;
b) abranch;
c) an office;
d) afactory;
€) aworkshop; and
f) amine, an ail or gaswell, aquarry or any other place of extraction of natura
resources.

3. A building gte or congtruction or ingdlation project congtitutes a permanent establishment only if
it lasts more than twelve months.
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4. Notwithstanding the preceding provisons of this Article, the term " permanent establishment” shall
be deemed not to include:

a) the use of facilities soldy for the purpose of storage, display or delivery of goods or
merchandise belonging to the enterprise;

b) the maintenance of astock of goods or merchandise belonging to the enterprise
solely for the purpose of storage, display or ddlivery;

¢) the maintenance of a stock of goods or merchandise belonging to the enterprise
solely for the purpose of processing by another enterprise;

d) the maintenance of afixed place of business solely for the purpose of purchasing
goods or merchandise, or of collecting information, for the enterprise;

€) the maintenance of afixed place of business soldly for the purpose of carrying on, for
the enterprise, any other activity of a preparatory or auxiliary character;

f) the maintenance of afixed place of business solely for any combination of the
activities mentioned in subparagraphs (a) to (€), provided that the overdl activity of the fixed
place of business resulting from this combination is of a preparatory or auxiliary character.

5. Notwithstanding the provisions of paragraphs 1 and 2, where a person other than an agent of an
independent status to whom paragraph 6 gppliesis acting on behaf of an enterprise and has, and
habitudly exercises, in one of the States an authority to conclude contracts in the name of the enterprise,
that enterprise shdl be deemed to have a permanent establishment in that State in respect of any
activitieswhich that person undertakes for the enterprise, unless the activities of such person are limited
to those mentioned in paragraph 4 which, if exercised through a fixed place of business, would not make
thisfixed place of business a permanent establishment under the provisions of that paragraph.

6. An enterprise shdl not be deemed to have a permanent establishment in one of the States merely
because it carries on business in that State through a broker, generd commission agent or any other
agent of an independent gtatus, provided that such persons are acting in the ordinary course of thelr
business.

7. Thefact that a company which is aresident of one of the States controls or is controlled by a
company which isaresdent of the other State, or which carries on businessin that other State (whether
through a permanent establishment or otherwise), shdl not of itself condtitute either company a
permanent establishment of the other.

CHAPTER I
TAXATION OF INCOME

ARTICLE 6
Income From Real Property

1. Income derived by aresdent of one of the States from redl property (including income from
agriculture or forestry) Stuated in the other State may be taxed in that other State.
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2. Theterm "red property” shdl have the meaning which it has under the law of the State in which
the property in question is Situated. The term shdl in any case include property accessory to red
property, livestock and equipment used in agriculture and forestry, rights to which the provisions of
generd law respecting landed property apply, usufruct of red property and rights to variable or fixed
payments as consderation for the working of, or the right to work, mineral deposits, sources and other
natura resources,; ships and aircraft shall not be regarded asred property.

3. The provisons of paragraph 1 shall gpply to income derived from the direct use, letting, or usein
any other form of red property.

4. The provisons of paragraphs 1 and 3 shall dso apply to theincome from red property of an
enterprise and to income from red property used for the performance of independent persond services.

5. A resident of one of the Stateswho isliable to tax in the other State on income from redl
property Situated in the other State may eect for any taxable year to compute the tax on such income on
anet bass asif such income were attributable to a permanent establishment in such other State. Any
such eection shdl be binding for the taxable year of the dection and al subsequent taxable years unless
the competent authorities of the States, pursuant to arequest by the taxpayer made to the competent
authority of the State of which the taxpayer is aresident, agree to terminate the election.

6. Exploration and exploitation rights of the sea bed, its sub-soil, and natura resources found therein
(including rightsto interests in, or to benefits of, assets to be produced by such exploration or
exploitation) shdl be regarded as red property stuated in the State in which such sea bed, sub-soil, and
natural resources are located. Such rights shal be considered to pertain to the property of a permanent
edtablishment in that State to the same extent that any item of red property located in that State would
be consdered to pertain to a permanent establishment in that State.

ARTICLE 7
Business Profits

1. The profits of an enterprise of one of the States shal be taxable only in that State unless the
enterprise carries on business in the other State through a permanent establishment situated therein. If
the enterprise carries on business as aforesaid, the profits of the enterprise may be taxed in the other
State but only so much of them as is attributable to that permanent establishment.

2. Subject to the provisions of paragraph 3, where an enterprise of one of the States carries on
business in the other State through a permanent establishment Situated therein, there shdl in each State
be attributed to that permanent establishment the profits which it might be expected to make if it were a
digtinct and separate enterprise engaged in the same or Smilar activities under the same or smilar
conditions and dedling wholly independently with the enterprise of which it is a permanent establishment.
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3. In determining the profits of a permanent establishment, there shal be dlowed as deductions
expenses which areincurred for the purposes of the permanent establishment, including executive and
generd adminidrative expenses, research and development expenses, interest, and other expenses
incurred for the purposes of the enterprise as awhole (or the part thereof which includes the permanent
egtablishment), whether incurred in the State in which the permanent establishment is Stuated or
elsewhere.

4. No profits shal be attributed to a permanent establishment by reason of the mere purchase by
that permanent establishment of goods or merchandise for the enterprise.

5. For the purposes of the preceding paragraphs the profits to be attributed to the permanent
edtablishment shdl include only the profits derived from the assets or activities of the permanent
establishment and shall be determined by the same method year by year unlessthere is good and
sufficient reason to the contrary.

6. Where profitsinclude items of income which are dedlt with separately in other Articles of the
Convention, then the provisions of those Articles shdl not be affected by the provisons of this Article,

7. The United States tax on insurance premiums paid to foreign insurers, to the extent that it isa
covered tax under paragraph 1 (b) of Article 2 (Taxes Covered), shdl not be imposed on insurance or
reinsurance premiums which are the receipts of a business of insurance carried on by an enterprise of
the Netherlands whether or not that businessiis carried on through a permanent establishment in the
United States.

ARTICLE8
Shipping And Air Transport

1. Profits derived by an enterprise of one of the States from the operation of shipsor aircraft in
internationd traffic shal be taxable only in that State.

2. For the purposes of this Article, profits from the operation of ships or aircraft in internationa
traffic include profits derived from the rentd of ships or arcraft if such rental profits are incidentd to
profits described in paragraph 1.

3. The provisons of paragraph 1 shal aso gpply to the proportionate share of profits derived from
the participation in apool, ajoint business or an internationa operating agency. The proportionate share
shdl be trested as derived directly from the operation of ships or arcraft in internationd traffic.

ARTICLE9
Associated Enterprises
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1. Where
a) an enterprise of one of the States participates directly or indirectly in the
management, control or capital of an enterprise of the other State; or
b) the same persons participate directly or indirectly in the management, control, or
capital of an enterprise of one of the States and an enterprise of the other State,
and in ether case conditions are made or imposed between the two enterprisesin their commercia or
financid relations which differ from those which would be made between independent enterprises, then
any income, deductions, receipts, allowances or outgoings which would, but for those conditions, have
accrued to one of the enterprises, but, by reason of those conditions, have not so accrued, may be
included in the profits of that enterprise and taxed accordingly.

It is understood, however, that the fact that associated enterprises have concluded arrangements, such
as cost sharing arrangements or general services agreements, for or based on the dlocation of executive,
generd adminigtrative, technical and commercid expenses, research and devel opment expenses and
other amilar expenses, is not in itself a condition as meant in the preceding sentence.

2. Where one of the States includes in the profits of an enterprise of that State - and taxes
accordingly - profits on which an enterprise of the other State has been charged to tax in that other
State, and the profits o included are profits which would have accrued to the enterprise of the firgt-
mentioned State if the conditions made between the two enterprises had been those which would have
been made between independent enterprises, then that other State shall make an gppropriate adjustment
to the amount of the tax charged therein on those profits. In determining such adjustment, due regard
shdl be had to the other provisons of this Convention and the competent authorities of the States shl if
necessary consult each other.

ARTICLE 10
Dividends

1. Dividends paid by a company which isaresdent of one of the States to aresident of the other
State may be taxed in that other State.

2. However, such dividends may aso be taxed in the State of which the company paying the
dividends is aresdent and according to the laws of that State, but if the beneficia owner of the
dividendsis aresident of the other State, the tax so charged shal not exceed:

a) 5 percent of the gross amount of the dividendsiif the beneficia owner is acompany
which holds directly at least 10 percent of the voting power of the company paying the
dividends,

b) 15 percent of the gross amount of the dividendsin dl other cases.

The provisons of subparagraph (b) instead of the provisons of subparagraph (a) shall apply inthe
case of dividends paid by a United States person which is a Regulated Investment Company or Redl
Edate Investment Trust or in the case of dividends paid by a Dutch company, whichisa
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“bdeggingangdling” in the sense of Article 28 of the Netherlands Corporation Tax Act (Wet op de
vennootschapshd asting 1969) (hereinafter referred to as “bdeggingangdling”).

However, neither the provisions of subparagraph () nor (b) shal apply in the case of:

i) adividend paid by a United States person which isa Real Estate Investment
Trug, if such dividend is beneficidly owned by aresident of the Netherlands, other than
a Dutch company which isa"bdeggingangdling” or other than an individud holding a
less than 25 percent interest in the Redl Edtate Investment Trugt; such dividends shdl
instead be taxable at the rate provided in the domestic law of the United States;

i) adividend paid by a Dutch company, which is a"bdeggingangdling’, and
which investsin red edtate to the same extent asisrequired of a Red Edtate Investment
Trug, if the dividend is beneficidly owned by aresdent of the United States, other than
an individuad holding alessthan 25 percent interest in the Dutch company, or other than
aRegulated Investment Company or Redl Edtate Investment Trust; such dividends shall
instead be taxable at the rate provided in the domestic law of the Netherlands.

3. The provisons of paragraph 2 shdl not affect the taxation of the company in respect of the profits
out of which the dividends are paid.

4. Theterm "dividends' as used in this Convention means income from shares or other rights
participating in profits, as well asincome from other corporate rights which is subjected to the same
taxation trestment asincome from shares by the laws of the State of which the company making the
digtribution is a resdent. For the purposes of this paragraph, the term "dividends' adso includes, in the
case of the Netherlands, income from profit sharing bonds ("winstdelende obligaties') and, in the case of
the United States, income from debt obligations carrying the right to participate in profits.

5. The provisons of paragraphs 1 and 2 shdl not apply if the beneficid owner of the dividends,
being aresdent of one of the States, carries on businessin the other State of which the company paying
the dividends is aresdent, through a permanent establishment Stuated therein, or performsin that other
State independent persond services from afixed base situated therein, and the holding in respect of
which the dividends are paid forms part of the business property of such permanent establishment or
pertains to such fixed base. In such case the provisions of Article 7 (Business Profits) or Article 15
(Independent Personal Services), as the case may be, shal apply.

6. Where a company which isaresdent of one of the States derives profits or income from the
other State, that other State may not impose any tax on the dividends paid by the company, except
insofar as such dividends are paid to aresident of that other State or insofar as the holding in respect of
which the dividends are paid forms part of the business property of a permanent establishment or
pertains to afixed base Stuated in that other State, nor, except as provided in Article 11 (Branch Tax),
subject the company's undistributed profits to a tax on the company's undistributed profits, even if the
dividends paid or the undistributed profits consgst wholly or partly of profits or income arisng in such
other State.
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ARTICLE 11
Branch Tax

1. A corporation which isaresident of one of the States and which has a permanent establishment
in the other State or which is subject to tax on anet basisin that other State under Article 6 (Income
from Red Property) or under paragraph 1 of Article 14 (Capitd Gains), may be subject in that other
Stateto atax in addition to the tax allowable under the other provisons of this Convention. Such tax,
however, may be imposed only on that portion of the business profits of the corporation attributable to
the permanent establishment under this Convention or the income subject to tax on anet bass under
Article 6 (Income from Red Property) or under paragraph 1 of Article 14 (Capital Gains) and reduced
for dl taxes chargeable in that State on such profits and income, other than the additiond tax referred to
herein, and further reduced (but not below zero) for any increase in the net equity attributable to such
permanent establishment at the end of the taxation year, as measured from the end of the preceding
taxation year, and increased (but not in excess of the accumulated profits) for any decrease in the net
equity attributable to such permanent establishment at the end of the taxation year, as measured from the
end of the preceding taxation yesr.

2. Notwithgtanding paragraph 4, for purposes of this Article, the term "accumulated profits' means
the excess of the aggregeate profits referred to in paragraph 1 of this Article for dl the preceding taxation
years during which this Convention wasin effect, over the aggregate profits taxed under this Article
during such preceding taxation years.

3. The tax referred to in paragraph 1 shal not be imposed at a rate exceeding the rate specified in
paragraph 2 () of Article 10 (Dividends).

4. In the case of the United States, the additiond tax described in paragraph 1 may be imposed
upon the "dividend equivaent amount” (as that term is defined in the law of the United States as on the
date of sgnature of this Convention and as that law may be amended from time to time, but only to the
extent that this definition, as amended, isin conformity with the principles of this Article).

5. Notwithstanding paragraph 4, no additiond tax may be imposed under paragraph 1 with respect
to income subject to tax under paragraph 1 of Article 14 (Capitd Gains) which is derived from the
disposition of shares or other comparable corporate rights in a company

ARTICLE 12
Interest

1. Interest arising in one of the States and beneficialy owned by aresdent of the other State shall
be taxable only in that other State.
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2. Theterm "interest” as used in this Convention means income from debt-clams of every kind,
whether or not secured by mortgage, and not carrying aright to participate in the debtor's profits, and in
particular, income from government securities, and income from bonds or debentures, including
premiums and prizes attaching to such securities, bonds, or debentures, and an excessincluson with
respect to aresdud interest in ared estate mortgage investment conduit, as well as other income that is
treeted as income from money lent by the taxation law of the State in which the income arises. The term
does not include income dedt with in Article 10 (Dividends). Pendty charges for late payment shal not
be regarded as interest for the purpose of this Convention.

3. The provisons of paragraph 1 shal not apply if the beneficid owner of the interest, being a
resdent of one of the States, carries on busness in the other State, in which the interest arises, through a
permanent establishment Stuated therein, or performsin that other State independent personal services
from afixed base dtuated therein, and the interest paid is attributable to such permanent establishment
or fixed base. In such case the provisons of Article 7 (Business Profits) or Article 15 (Independent
Persond Services), asthe case may be, shal apply.

4. Interest shal be deemed to arise in one of the States when the payer isthat State itsdlf, or a
political subdivison, aloca authority, or aresident of that State. Where, however, the person paying the
interest, whether he isaresdent of one of the States or not, has in one of the States a permanent
edtablishment or afixed base in connection with which the indebtedness on which the interest is paid
was incurred, or hasincome otherwise subject to the tax described in Article 11 (Branch Tax), and such
interest is borne by such permanent establishment or fixed base or is dlocable to the income subject to
the tax described in Article 11 (Branch Tax), then such interest shdl be deemed to arisein the State in
which the permanent establishment or fixed base is situated or in which the income is subject to the tax
described in Article 11 (Branch Tax).

5. Where, by reason of a specid relationship between the payer and the beneficial owner or
between both of them and some other person, the amount of the interest, having regard to the debt-
clam for which it is paid, exceeds the amount which would have been agreed upon by the payer and the
beneficid owner in the aosence of such rdaionship, the provisions of this Article shdl apply only to the
last-mentioned amount. In such case the excess part of the payments shdl remain taxable according to
the laws of each State, due regard being had to the other provisions of this Convention.

6. A State may not impose any tax on interest paid by aresident of the other State, except insofar
as
a) the interest is paid to aresident of the first-mentioned State;
b) the interest is attributable to a permanent establishment or a fixed base Stuated in the
firs-mentioned State; or
c) the interest arises in the first-mentioned State and is not paid to aresident of the other
State.
Where the payer of the interest isaresdent of one of the States and has a permanent establishment in
the other State or has income otherwise subject to the tax described in
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Article 11 (Branch Tax), then to the extent the amount of the interest arisng in such other State by
reason of the permanent establishment or by reason of income subject to the tax described in Article 11
(Branch Tax) exceedsthe totd amount of interest paid by such permanent establishment or in
connection with income otherwise subject to the tax described in Article 11 (Branch Tax), such excess
amount, shal be treated as interest derived and beneficidly owned by aresdent of the first-mentioned
State.

7. The provisons of paragraph 1 shal not gpply to an excess incluson with respect to aresidua
interest in ared estate mortgage investment conduit.

ARTICLE 13
Roydties

1. Roydtiesarisng in one of the States and beneficialy owned by aresdent of the other State shdll
be taxable only in that other State.

2. Theterm “roydlties’ as used in this Convention means payments of any kind received asa
congderation for the use of, or the right to use, any copyright of literary, artitic, or scientific work (but
not including motion pictures or works on film, tape or other means of reproduction used for radio or
televison broadcagting), any patent, trademark, trade name, brand name, design or moddl, plan, secret
formula or process, or for information concerning industrial, commercid or scientific experience. The
term "roydties’ dso indudes gains derived from the dienation of any such right or property which are
contingent on the productivity, use, or digpogtion thereof.

3. The provisons of paragraph 1 shal not apply if the beneficid owner of the roydties, being a
resdent of one of the States, carries on businessin the other State, in which the roydties arise, through a
permanent establishment Stuated therein, or performsin that other State independent personal services
from afixed base Stuated therein, and the roydties are attributable to such permanent establishment or
fixed base. In such case the provisons of Article 7 (Business Profits) or Article 15 (Independent
Persond Services), asthe case may be, shal apply.

4. Where, by reason of a specia relationship between the payer and the beneficia owner or
between both of them and some other person, the amount of the royalties, having regard to the use,
right, or information for which they are paid, exceeds the amount which would have been agreed upon
by the payer and the beneficid owner in the absence of such relationship, the provisons of this Article
shdl gpply only to the last-mentioned amount. In such case the excess part of the payments shdl remain
taxable according to the laws of each State, due regard being had to the other provisions of this
Convention.

5. A State may not impaose any tax on royalties paid by aresdent of the other State, except insofar
as
a) the roydties are paid to aresdent of the first-mentioned State;



Case 3:17-mc-00094 Document 1-3 Filed 03/28/17 Page 44 of 101

b) the roydties are attributable to a permanent establishment or afixed base Stuated in
the first-mentioned State;

¢) the contract under which the roydties are paid was concluded in connection with a
permanent establishment or a fixed base which the payer hasin the firs-mentioned State, and
such royalties are borne by such permanent establishment or fixed base and are not paid to a
resident of the other State; or

d) roydtiesare paid in respect of intangible property used in the first-mentioned State
and not paid to aresident of the other State, but only where the payer has aso received a
roydty paid by aresdent of the first-mentioned State, or borne by a permanent establishment
or fixed base stuated in that State, in respect of the use of that property in the first-mentioned
State and provided that the use of the intangible property in question is not a component part of
nor directly related to the active conduct of atrade or businessin which the payer is engaged as
meant in paragraph 2 of Article 26 (Limitation on Benefits).

ARTICLE 14
Capitd Gains

1. Gains derived by aresdent of one of the States from the disposition of red property Situated in
the other State may be taxed in the other State. For the purposes of this paragraph the term "red
property Stuated in the other State” shdl include:

a) red property referred to in Article 6 (Income from Red Property); and

b) shares or other comparable corporate rightsin a company that is a resident of that
other State, the assets of which company consgt, directly or indirectly, for the grester part of
red property Stuated in that other State, and an interest in a partnership, trugt, or estate, to the
extent that it is attributable to red property Stuated in that other State.

In the United States, the term includes a"United States red property interest” as defined in the Interna
Revenue Code on the date of signature of this Convention, and as amended from time to time without
changing the generd principles described in this paragraph.

2.

a) Where after the date this Convention enters into force a person who has been a
resident of one of the States continuoudy since June 18, 1980, dienates red property Stuated in
the other State, the dienation of which could not be taxed by the other State under the
provisons of the prior Convention as defined in paragraph 2 of Article 37 (Entry into Force),
and ather:

i) the resident owned the alienated property continuoudy from June 18, 1980
until the date of diendion; or
ii) eech of the following conditionsis satisfied:

A) the resdent acquired the dienated property in atransaction that
quaified for non-recognition (determined without regard to section 897 of the
Internal Revenue Code) for purposes of taxation in the other State, and the
resident has owned the property continuoudy since such acquisition; and
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B) the resdent'sinitiad bassin the dienated property was equd to
either the bagis of the property that the resdent exchanged for the dienated
property, or the basis of the dienated property in the hands of the person
transferring the property to the resdent immediately prior to the transfer; then

the gain lidble to tax in the other State under this Article shall be reduced by the portion of the gain
attributable proportionately, on a monthly basis, to the period ending on December 31, 1984, or such
greater portion as is shown to the satisfaction of the competent authority of that other State to be
attributable to that period.
b) The provisons of this paragraph shal not apply unless, during the period from
January 1, 1992, through the date of dienation, the resident, and any other person who owned
the property during such period, was entitled to the benefits of this Article under Article 26
(Limitation on Benefits), or would have been so entitled if the Convention had been in effect
throughout such period. In addition, during the period from June 18, 1980, through December
31, 1991, each person who owned the property must have been aresident of one of the States
under the prior Convention as defined in paragraph 2 of Article 37 (Entry into Force).
) The provisons of this paragraph shdl not gpply to the dienation of property that:

i) formed part of the property of a permanent establishment, or pertained to a
fixed base, situated in the other State at any time on or after June 18, 1980;

i) was acquired directly or indirectly by any person on or after June 18, 1980,
in atransaction that did not quaify for non-recognition (determined without regard to
section 897 of the Internd Revenue Code), or in atransaction in which it was acquired
in exchange for an asset that was acquired in atransaction that did not qualify for non-
recognition (determined without regard to section 897 of the Internd Revenue Code);
or

iif) was acquired, directly or indirectly, by any person on or after June 18, 1980,
in exchange for property described in clause (i) or (ii) of this subparagraph, or property
the dienation of which could have been taxed by the other State under the provisons of
the prior Convention as defined in paragraph 2 of Article 37 (Entry into Force).

3. Gains from the alienation of persond property forming part of the business property of a
permanent establishment which an enterprise of one of the States has in the other State or of persond
property pertaining to afixed base available to aresdent of one of the States in the other State for the
purpose of performing independent persona services, including such gains from the dienation of such
permanent establishment (dlone or with the whole enterprise) or of such fixed base, may be taxed in that
other State.

4. Notwithgtanding the provisons of paragraph 3, gains from the deemed aiendtion of tangible
depreciable persond property forming part of the business property of a permanent establishment which
an enterprise of one of the States hasin the other State under paragraph 3 of Article 27 (Offshore
Activities) or of tangible depreciable persona property pertaining to afixed base available to aresident
of one of the Statesin the other State under paragraph 5 of Article 27 (Offshore Activities) for the
purpose of performing independent persona services, shdl be taxable only in the State of residence of
the enterprise if the period during which the tangible depreciable persond property forms part of the
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business property of such permanent establishment or pertainsto such fixed base isless than 3 months
and provided that the actua aienation of the tangible depreciable persond property does not take place
within 1 year after the date of its deemed dienation. If the gain from the deemed diendtion of the
tangible depreciable persona property is taxable only in the State of resdence of the enterprise, in
determining the profits of the permanent establishment or the fixed base in the other State the
depreciation with respect to such tangible depreciable persona property will be based on the lower of
book vaue or market vaue, measured when such property became part of the business property of the
permanent establishment or such property first pertained to the fixed base.

5. Notwithstanding the provisions of paragraph 3, gains derived by an enterprise of one of the
States from the dienation of ships and aircraft operated in internationd traffic, and of persona property
pertaining to the operation of such ships and aircraft shdl be taxable only in that Steate.

6. Gains described in Article 13 (Royalties) shdl be taxable in accordance with the provisons of
Article 13.

7. Gains from the dienation of any property other than property referred to in paragraphs 1 through
5 ghdl be taxable only in the State of which the dienator is aresident.

8. Where aresident of one of the States alienates property in the course of a corporate
organization, reorganization, anagamation, divison or amilar transaction and profit, gain or income with
respect to such aienation is not recognized or is deferred for the purpose of taxation in that State. then
any tax that would otherwise be imposed by the other State with respect to such aienation will dso be
deferred to the extent and time as such tax would have been deferred if the alienator had been aresident
of the other State, but no longer and in no greater amount than in the firg-mentioned State provided that
such tax can be collected upon alater dienation and the collection of the amount of tax in question upon
the later dienation is secured to the satisfaction of the competent authority of both of the States. The
competent authorities of the States shdl develop procedures for implementing this paragraph.

9. The provisions of paragraph 7 shal not affect the right of each of the Statesto levy according to
itsown law atax on gains from the dienation of shares or other corporate rights participating in profitsin
acompany, the capita of which iswhoally or partly divided into shares and which, under the laws of that
State is aresident thereof, derived by an individud who is aresdent of the other State and who:

a) has, a any time during. the five-year period preceding the aienation, been aresident
of the first-mentioned State, and
b) a the time of the dienation owns, either done or together with related individuas, at
least 25 percent of any class of shares of such company.
For purposes of this paragraph the term “related individuas’ means the alienator's spouse and his
relaives (by blood or marriage) in the direct line (ancestors and linedl descendants) and his relatives (by
whole or haf blood or by marriage) in the second degree in the collaterd line (sblings or their spouses).

ARTICLE 15
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I ndependent Personal Services

1. Income derived by an individual who isaresdent of one of the States from the performance of
persona services in an independent capacity shdl be taxable only in that State, unless such services are
not performed in that State and the income derived therefrom is attributable to a fixed base regularly
available to the individud in the other State for the purpose of performing his activities.

2. Theterm "persond servicesin an independent capacity” includes especidly independent scientific,
literary, artigtic, educationd or teaching activities as well as the independent activities of physcians,
lawyers, engineers, architects, dentists and accountants.

ARTICLE 16
Dependent Persona Sarvices

1. Subject to the provisons of Articles 17 (Directors Fees), 19 (Pensons, Annuities, Alimony), 20
(Government Service), and 21 (Professors and Teachers), sdaries, wages, and other smilar
remuneration derived by aresident of one of the States in respect of an employment shall be taxable
only in that State unless the employment is exercised in the other State. If the employment is o
exercised, such remuneration as is derived therefrom may be taxed in that other State.

2. Notwithstanding the provisions of paragraph 1, remuneration derived by aresident of one of the
States in respect of an employment exercised in the other State shdl be taxable only in the firg-
mentioned Sate if

a) the recipient is present in the other State for aperiod or periods not exceeding in the
aggregate 183 days in the taxable year concerned;

b) the remuneration is paid by, or on behaf of, an employer who is not aresdent of the
other State; and

¢) the remuneration is not borne by a permanent establishment or a fixed base which the
employer hasin the other State.

3. Notwithgtanding the preceding provisions of this Article, remuneration derived by aresdent of
one of the States in respect of an employment as a member of the regular complement of a ship or
arcraft operated in internationd traffic, shal be taxable only in that State.

ARTICLE 17
Directors Fees

Directors fees or other remuneration derived by aresident of one of the State. in his capacity asa
member of the board of directors, a "bestuurder” or a''commissaris’ of a company which isaresdent of
the other State may be taxed in that other State. However such remuneration shal be taxable only in the
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firs-mentioned State to the extent to which such remuneration is derived from services rendered in that
State.

ARTICLE 18
Artistes And Athletes

1. Notwithgtanding the provisions of Articles 15 (Independent Persond Services) and 16
(Dependent Persond Services), income derived by aresident of one of the States as an entertainer,
such as atheatre, motion picture, radio, or televison artiste, or amusician, or as an athlete, from his
persond activities as such exercised in the other State, may be taxed in that other State except where the
amount of the gross receipts derived by such entertainer or athlete for the taxable year concerned,
including expenses reimbursed to him or borne on his behalf, from such activities does not exceed
10,000 United States dollars or its equivaent in Netherlands guilders on January 1 of the taxable year
concerned. In the latter case the exemption can be applied by means of arefund of tax which may have
been levied at the source. An gpplication for such refund has to be lodged after the end of the taxable
year concerned and within three years after that year.

2. Where income in respect of activities exercised by an entertainer or an athlete in his capacity as
such accrues not to the entertainer or athlete but to another person, that income of that other person
may, notwithstanding the provisons of Articles 7 (Business Profits) and 15
(Independent Persona Services), be taxed in the State in which the activities of the entertainer or athlete
are exercised, unlessit is established that neither the entertainer or athlete nor persons related thereto
participate directly or indirectly in the profits of that other person in any manner, including the receipts of
deferred remuneration, bonuses, fees, dividends, partnership distributions, or other distributions.

ARTICLE 19
Pendons Annuities. Alimony

1. Subject to the provisons of paragraph 2 of Article 20 (Government Service), pensions and other
smilar remuneration derived and beneficidly owned by aresident of one of the States in consideration
of past employment and any annuity shall be taxable only in that State.

2. If, however, anindividud deriving remuneration referred to in paragraph 1 was aresident of the
other State at any time during the five-year period preceding the date of payment, the remuneration may
be taxed in the other Stateif the remuneration is paid in consderation of employment exercised in the
other State and the remuneration is not paid in the form of periodic payments, or alump sumispadin
lieu of the right to receive an annuity.

3. The provisons of paragraph 2 shal not gpply to the portion of the remuneration or lump sum
referred to in paragraph 2 that is contributed to a pension plan or retirement account under such
circumgtances that, if the remuneration or lump sum had been received from a payer in the State of the
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recipient's resdence, the impaosition of tax on the payment by the State of the recipient's resdence
would be deferred until the amount of the payment was withdrawn from the pension plan or retirement
account to which it was contributed.

4. Subject to the provisions of paragraph 2 of Article 20 (Government Service), pensons and other
payments made under the provisions of a public socid security system and other public pensions paid
by one of the States to aresident of the other State or a citizen of the United
States shdl be taxable only in the first-mentioned State.

5. The term "annuity” as used in this Article means a Sated sum payable periodicaly a stated times
during life or during a specified or ascertainable period of time under an obligation to make the
payments in return for adequate and full congderation in money or money's worth.

6. Alimony paid to aresident of one of the States shall be taxable only in that State. The term
"dimony" as used in this paragraph means periodic payments made pursuant to awritten separation
agreement or adecree of divorce, separate maintenance, or compulsory support, aswell as lump sum
paymentsin lieu thereof, which payments are taxable to the recipient under the laws of the State of
which heisaresdent.

ARTICLE 20
Government Service

1. a) Remuneration, other than apension, paid by one of the States or a palitica
subdivison or aloca authority thereof to an individua in respect of services rendered to that
State or subdivison or authority shal be taxable only in that State.

b) However, such remuneration shdl be taxable only in the other State if the services
are rendered in that State and the individud is aresident of that State who:
i) isanationd of that State; or
ii) did not become aresident of that State solely for the purpose of rendering the
Services.

2. a) Any pension paid by, or out of funds created by, one of the States or a political
subdivison or aloca authority thereof to an individua in respect of services rendered to that
State or subdivison or authority shdl be taxable only in that State.

b) However, such pension shdl be taxable only in the other Sateif the individud isa
resdent of, and anationd of, that State.

3. The provisons of Articles 16 (Dependent Personal Services), 17 (Directors Fees) and 19
(Pensions, Annuities, Alimony) shdl apply to remuneration and pensions in respect of services rendered
in connection with a business carried on by one of the States or apolitical subdivison or aloca
authority thereof.
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ARTICLE 21
Professors And Teachers

1. Anindividua who vigts one of the States for a period not exceeding two years for the purpose of
teaching or engaging in research a a universty, college or other recognized educationd inditution in that
State, and who wasimmediately before that visit aresident of the other State shdl be taxable only in
that other State on any remuneration for such teaching or research for a period not exceeding two years
from the date he firg vists the first-mentioned State for such purpose. If the vidit exceeds two years, the
firg-mentioned State may tax the individua under its nationd law for the entire period of the visit, unless
in aparticular case the competent authorities of the States agree otherwise,

2. This Article shdl not gpply to income from research if such research is undertaken not in the
public interest but primarily for the private benefit of a specific person or persons.

ARTICLE 22
Students And Trainees

1. Anindividua who immediately before visting one of the Statesis aresdent of the other State and
is temporarily present in the firs-mentioned State for the primary purpose of:
a) full-time study a a recognized university, college or schooal in that firg-mentioned
State; or
b) securing training as a business gpprentice, shdl be exempt from tax in the first-
mentioned State in respect of:
i) al remittances from abroad for the purpose of his maintenance, education or
training, and
ii) any remuneration for persond services performed in the firs-mentioned State
for any taxable year in an amount that does not exceed 2,000 United States dollars or
its equivaent in Netherlands guilders on January 1 of that taxable yesar.
The benefits under this paragraph shal only extend for such period of time as may be reasonable or
customarily required to effectuate the purpose of the visit.

2. Anindividud who immediately before visting one of the States is a resident of the other State and
is temporarily present in the first-mentioned State for a period not exceeding three years for the purpose
of study, research or training solely as a recipient of a grant, alowance or awvard from a scientific,
educationd, religious or charitable organization or under atechnical assstance program entered into by
one of the States, a palitical subdivison or aloca authority thereof shal be exempt from tax in the first-
mentioned State on:

a) the amount of such grant, dlowance or award; and
b) any remuneration for personal services performed in the first-mentioned State for any
taxable year provided such services are in connection with his study, research or training or are
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incidenta thereto, in an amount that does not exceed 2,000 United States dollars or its
equivaent in Netherlands guilders on January 1 of that taxable year.

3. Anindividud may not claim the benefits of this Article or Article 21 (Professors and Teachers) if,
during the immediately preceding period, the individud claimed the benefits of such other Article.

ARTICLE 23
Other Income

1. Items of income of aresdent of one of the States, wherever arisng, not dedt with in the
foregoing Articles of this Convention shall be taxable only in that State.

2. The provisons of paragraph 1 shall not gpply to income, other than income from real property as
defined in paragraph 2 of Article 6 (Income from Red Property), if the beneficid owner of the income,
being aresident of one of the States, carries on businessin the other State through a permanent
establishment situated therein, or performsin that other State independent persond services from afixed
base stuated therein, and the income is attributable to such permanent establishment or fixed base. In
such case the provisons of Article 7 (Business Profits) or Article 15 (Independent Persond Services),
as the case may be, shdl apply.

CHAPTER IV
ELIMINATION OF DOUBLE TAXATION

ARTICLE 24
Basis of Taxation

1. Notwithstanding any provision of the Convention except paragraph 2, each of the States may tax
its resdents and nationds as if the Convention had not come into effect. For this purpose, as regards the
United States, the term nationd shall include aformer citizen, not being a nationa of the Netherlands,
whose loss of United States citizenship has as one of its principa purposes the avoidance of income tax,
but only for aperiod of 10 years following such loss.

2. The provisions of paragraph 1 shdl not affect

a) the benefits conferred by one of the States under paragraph 2 of Article9
(Asociated Enterprises), under paragraph 4 of Article 19 (Pensons, Annuities, Alimony), and
under Articles 25 (Methods of Elimination of Double Taxation), 28 (Non-Discrimination), and
29 (Mutua Agreement Procedure); and

b) the benefits conferred by one of the States under Articles 20 (Government Service),
21 (Professors and Teachers), 22 (Students and Trainees), and 33 (Diplomatic Agents and
Conaular Officers), upon individuas who are neither citizens of that State, nor, in the case of the
United States, lawful permanent residents of the United States.
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3. For the implementation of paragraphs 1 and 2 of Article 7 (Business Profits), paragraph 5 of
Article 10 (Dividends), paragraph 3 of Article 12 (Interest), paragraph 3 of Article 13 (Roydlties),
paragraph 3 of Article 14 (Capita Gains), paragraph 1 of Article 15 (Independent Personal Services),
and paragraph 2 of Article 23 (Other Income), any income, gain or expense attributable to a permanent
establishment or fixed base during its existence is taxable or deductible in the State where such
permanent establishment or fixed base is situated even if the payments are deferred until such permanent
edtablishment or fixed base has ceased to exist. Nothing in the preceding sentence shdl affect the
goplication to such deferred payments of rules regarding the accrud of income and expenses according
to the domestic law of each of the States.

Gains from the dienation of persona property that a any time formed part of the business property of a
permanent establishment or fixed base that a resident of one of the States has or had in the other State
may be taxed by that other State only to the extent that the gain is attributable to the period in which the
persona property in question formed part of the afore-mentioned business property. Such tax may be
imposed on such gains a the time when redized and recognized under the laws of that other State, if
that date iswithin 3 years of the date on which the property ceases to be part of the business property
of the permanent establishment or fixed base.

4. If, immediatdy prior to the date of a hearing before the United States Senate Foreign Relations
Committee regarding consent to ratification of this Convention, the Netherlands law does not contain
provisons which prevent tax avoidance or evason with respect to taxes on income in the Situation
where:

a) an enterprise of the Netherlands derives interest or royaties from another state,
which interest or roydties are atributable to a permanent establishment of that enterprisein a
third jurisdiction;

b) the income of such permanent establishment is subject to specid or low taxation
because of a*“tax haven” regime (including, but not necessarily limited to, regimes intended to
encourage the use of the third jurisdiction for tax avoidance purposes with respect to investment
income); and

¢) the income of such permanent establishment is exempt from tax in the Netherlands,

then a provison amed at the prevention of tax avoidance or evasion with respect to taxes on such
interest or royaty income derived by an enterprise of the Netherlands from the United States will be
agreed upon between both States and will be laid down in a separate Protocol to this Convention.

ARTICLE 25
Methods of Elimination of Double Taxation

1. Notwithstanding the provisons of paragraph 2 of Article 24 (Bas's of Taxation), the Netherlands
may include in the basis of taxation the items of income which under paragraph 4 of Article 19
(Pensons, Annuities, Alimony) and Article 20 (Government Service) are taxable only in the United
States.
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2. Where aresdent or nationd of the Netherlands derives items of income which according to
Article 6 (Income from Red Property), Article 7 (Business Profits), paragraph 5 of Article 10
(Dividends), paragraph 3 of Article 12 (Interest), paragraph 3 of Article 13 (Royadlties), paragraphs 1
and 3 of Article 14 (Capitd Gains), Article 15 (Independent Persond Services) insofar as such income
is subject to United States tax, paragraph 1 of Article 16 (Dependent Persond Services), paragraph 4
of Article 19 (Pensions, Annuities, Alimony), Article 20 (Government Service), and paragraph 2 of
Article 23 (Other Income) of this Convention are taxable in the United States and are included in the
basis of the taxation, the Netherlands shal exempt such items by alowing areduction of itstax. This
reduction shal be computed in conformity with the provisons of Netherlands law for the avoidance of
double taxation. For that purpose the said items of income shadl be deemed to be included in the total
amount of the items of income which are exempt from Netherlands tax under those provisons.

3. Further, the Netherlands shdl alow a deduction from the Netherlands tax for the items of income
which according to paragraph 2 of Article 10 (Dividends), Article 17 (Directors Fees), and Article 18
(Artistes and Athletes) of the Convention may be taxed in the United States to the extent that these
items are included in the basis of the taxation. The amount of this deduction shall be equd to

a) in the case of dividends which may be taxed in the United States according to
paragraph 2, subparagraph (a) of Article 10 (Dividends), 5 percent of such dividends;
b) in the case of dividends which may be taxed in the United States according to
paragraph 2, subparagraph (b) of Article 10 (Dividends), 15 percent of such dividends;
C) inthe case of other dividends, which may be taxed in the United States according to
paragraph 2 (i) of Article 10 (Dividends), 15 percent of such dividends; and,
d) in the case of other items of income mentioned in this paragraph, the tax paid in the
United States on such other items of income,
but shdl in no case exceed the amount of the reduction which would be alowed if the items of income
50 included were the sole items of income which are exempt from Netherlands tax under the provisons
of Netherlands law for the avoidance of double taxation.

4. In accordance with the provisions and subject to the limitations of the law of the United States (as
it may be amended from time to time without changing the genera principle hereof), the United States
ghall dlow to aresident or nationa of the United States as a credit againgt the United States tax on
income;

a) the appropriate amount of income tax paid or accrued to the Netherlands by or on
behdf of such resident or nationd, except the income tax paid to the Netherlands in the cases
referred to in paragraph 9 of Article 14 (Capitd Gains) or in paragraph 2 of Article 19
(Pensions, Annuities, Alimony); and

b) in the case of a United States company owning at least 10 percent of the voting stock
of acompany which isaresdent of the Netherlands and from which the United States company
receives dividends, the appropriate amount of income tax paid or accrued to the Netherlands by
or on behdf of the distributing company with respect to the profits out of which the dividends
are pad.

Such gppropriate amount shall be based upon the amount of income tax paid or accrued to the
Netherlands, but the credit shal not exceed the limitations (for the purpose of limiting the credit to the
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United States tax on income from sources outs de the United States) provided by United States law for
the taxable year.

For the purposes of this paragraph, the taxes referred to in paragraphs 1 (a) and 2 of Article 2 (Taxes
Covered) shall be considered income taxes.

5. Notwithstanding the provisons of paragraph 4 of this Article, the United States shall dlow to a
resdent or anationa of the United States, as a credit againg the United States tax on income, the
gppropriate amount of profit share paid by or on behaf of such resdent or nationd to the Netherlands.
The appropriate amount shall be the product of

(i) the creditable profit share income base and
(i1) the maximum statutory United States tax rate applicable to such resdent or
nationa for such taxable year.
For purposes of determining the gppropriate amount, the following terms shal have the following
meanings

a) The creditable profit share income base is the excess of the income subject to the
company income tax (excluding the income not subject to the profit share) that is derived from
sources within the Netherlands (before deduction of the profit share due) over the creditable
company income tax base.

b) The creditable company income tax base is the effective company income tax rate
divided by the maximum statutory United States tax rate applicable to such resident or nationa
for such taxable year, multiplied by the income subject to the company income tax (excluding
the income not subject to the profit share) that is derived from sources within the Netherlands
(before deduction of the profit share due)

) The effective company income tax rate is the company income tax paid on the
income subject to the company income tax (excluding the income not subject to the profit share)
divided by the income subject to the company income tax, excluding the income not subject to
the profit share and before deduction of the profit share due.

The gppropriate amount is aso subject to any other limitations imposed by the law of the United States,
as it may be amended from time to time, which gpply to taxes creditable under sections 901 or 903 of
the Internd Revenue Code for persons claming benefits under this Convention. In gpplying such
limitations to the company tax, the creditable company income tax base (as defined in (b), above) must
be used for purposes of those limitations. Any profit share paid in excess of the gppropriate amount only
may be used as a credit in another taxable year, and only againgt United States tax on the creditable
profit share income base (as defined in (8), above). If acredit is clamed in respect of the profit share,
the taxpayer may not claim a deduction for United States taxable income purposes with respect to any
foreign taxes for which a credit againgt United States tax on income may be claimed under sections 901
or 903 of the Interna Revenue Code, or profit share, paid or accrued in such year. No credit shall be
alowed under paragraph 4 of this Article for any Netherlands tax for which a credit is clamed under the
provisions of this paragraph.

6. Where a United States citizen is aresident of the Netherlands:
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a) with respect to items of income not exempt from Netherlands tax under paragraph 2,
nor dedlt with in paragraph 7 of this Article, that under the provisions of this Convention are
exempt from United States tax or that are subject to areduced rate of United States tax when
derived by aresident of the Netherlands who is not a United States citizen, the Netherlands
shdl alow as acredit against Netherlands tax, subject to the provisons of Netherlands tax law
regarding credit for foreign tax, only the tax paid, if any, that the United States may impose
under the provisions of this Convention, other than taxes that may be imposed solely by reason
of citizenship under paragraph 1 of Article 24 (Basis of Taxation);

b) for purposes of computing United States tax under subparagraph (&), the United
States shall dlow as a credit againgt United States tax the income tax paid to the Netherlands
after the credit referred to in subparagraph (a); the credit so dlowed shal not reduce the portion
of the United States tax that is creditable againgt the Netherlands tax in accordance with
subparagraph (a); and

c) for the exclusive purpose of rdieving double taxation in the United States under
subparagraph (b), items of income referred to in subparagraph () shdl be deemed to arisein
the Netherlands to the extent necessary to avoid double taxation of such income under

subparagraph (b).

7. Where aresident of one of the States derives gains or aremuneration or alump sum which may
be taxed in the other State in accordance with paragraph 9 of Article 14 (Capital Gains), or with
paragraph 2 of Article 19 (Pensions, Annuities, Alimony), that other State shdl dlow a deduction from
itstax on such gains, remuneration or lump sum. The amount of this deduction shal be equd to the tax
levied in the firg-mentioned State on the said gains, remuneration or lump sum, but shdl in no case
exceed that part of the income tax, as computed before the deduction is given, which is attributable to
the said gains, remuneration or lump sum. For the exclusive purpose of rdieving double taxation in the
United States under this paragraph, items of income referred to in this paragraph shal be deemed to
arise in the Netherlands to the extent necessary to avoid double taxation of such income under this

paragraph.

CHAPTERV
SPECIAL PROVISIONS

ARTICLE 26
Limitation on Bendfits

1. A person that isaresdent of one of the States and derives income from the other State shdl be
entitled, in that other State, to al the benefits of this Convention only if such personis
a) anindividud,
b) a State, or apalitical subdivison or loca authority thereof;
¢) acompany mesting any of the following tests
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i) the principd class of its sharesislisted on arecognized stock exchange
located in ether of the States and is substantialy and regularly traded on one or more
recognized stock exchanges,

ii) A) more than 50 percent of the aggregate vote and vaue of dl of its

sharesis owned, directly or indirectly, by five or fewer companies which are

resdent of either State, the principa classes of the shares of which arelisted
and traded as described in subparagraph () (i), and

B) the company is not a conduit company, as defined in subparagraph 8
(m); or
iif) in the case of a company resident in the Netherlands,

A) at least 30 percent of the aggregate vote and vaue of dl of its shares
isowned, directly or indirectly, by five or fewer companies resdent in the
Netherlands, the principal classes of the shares of which are listed and traded as
described in subparagraph (c) (i);

B) at least 70 percent of the aggregate vote and value of dl of its shares
isowned, directly or indirectly, by five or fewer companies that are residents of
the United States or of member states of the European Communities, the
principa classes of shares of which are substantialy and regularly traded on one
or more recognized stock exchanges, and

C) the company is not a conduit company, as defined in subparagraph 8
(m); or
iv) in the case of a conduit company (as defined in paragraph 8 (m) that satisfies

the requirements of subparagraph () (ii) (A) or (c) (iii) (A) and (B), such company
satisfies the conduit base reduction test set forth in paragraph 5 (d).
d) a person:

i) more than 50 percent of the beneficid interest in which (or, in the case of a
company, more than 50 percent of the aggregate vote and value of dl of its shares, and
more than 50 percent of the shares of any "digproportionate class of shares’) is owned,
directly or indirectly, by qudified persons, and

i) which meets the base reduction test described in paragraph 5; or
€) anot-for-profit organization that, by virtue of that datus, is generdly exempt from

income taxation in its State of residence, provided that more than haf of the beneficiaries,
members, or participants, if any, in such organization are qudified persons.

: a) A person resident in one of the States shdl aso be entitled to the benefits of this
Convention with respect to income derived from the other State if such person is engaged in the
active conduct of atrade or businessin the first-mentioned State (other than the business of
making or managing investments, unless these activities are banking or insurance activities
carried on by abank or insurance company), and
i) the income derived in the other State is derived in connection with thet trade
or businessin the firg-mentioned State and the trade or business of the income recipient
is subgtantia in relaion to the income producing activity, or
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ii) the income derived in the other State isincidentd to that trade or businessin
the first -mentioned State.

b) Income is derived in connection with atrade or business if the income-producing
activity in the other State isaline of business which forms a part of or is complementary to the
trade or business conducted in the first-mentioned State by the income recipient.

¢) Whether the trade or business of the income recipient is subgtantia will generaly be
determined by reference to its proportionate share of the trade or businessin the other State,
the nature of the activities performed and the relative contributions made to the conduct of the
trade or business in both States. In any case, however, the trade or business of the income
recipient will be deemed to be substantid if, for the preceding taxable year, the average of the
ratios for the following three factors exceeds 10 percent (or in the case of a person eecting to
apply subparagraph (h), 60 percent) and each of the ratios exceeds 7.5 percent (or in the case
of aperson eecting to apply subparagraph (h), 50 percent) provided that for any separate
factor that does not meet the 7.5 percent test (or in the case of a person eecting to apply
subparagraph (h), the 50 percent test) in the first preceding taxable year the average of the
ratios for that factor in the three preceding taxable years may be substituted:

i) the ratio of the value of assets used or held for usein the active conduct of the
trade or business by the income recipient in the firs-mentioned State (without regard to
any assets attributed from athird state under subparagraph (h), except in the case of a
person electing to apply subparagraph (h)) to dl, or, as the case may be, the
proportionate share of the value of such assets so used or held for use by the trade or
business producing the income in the other State;

ii) the ratio of grossincome derived from the active conduct of the trade or
business by the income recipient in the firg-mentioned State (without regard to any
gross income attributed from a third state under subparagraph (h), except in the case of
a person decting to apply subparagraph (h) to dl, or, asthe case may be, the
proportionate share of the grossincome so derived by the trade or business producing
the income in the other State; and

iif) the ratio of the payroll expense of the trade or business for services
performed within the first-mentioned State (without regard to any services attributed
from athird state under subparagraph (h)), except in the case of a person eecting to
apply subparagraph (h)) to dl, or, asthe case may be, the proportionate share of the
payroll expense of the trade or business for services performed in the other State.

d) Income derived from a State is incidenta to atrade or business conducted in the
other State if theincome is not described in subparagraph (b) and the production of such
income facilitates the conduct of the trade or businessin the other State (for example, the
investment of the working capita of such trade or business). In the case of a person eecting to
apply subparagraph (h), the income that is considered incidentd to the trade or business shall
not be greater than four times the amount of income that would have been considered incidenta
to the trade or business actualy conducted in the Netherlands.

€) A person that isaresident of one of the States is considered to be engaged in the
active conduct of atrade or businessin that State (and is considered to carry on dl, or, asthe
case may be, the proportionate share of such trades or businesses) if such person:
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) isdirectly so engaged,;

ii) isapartner in apartnership that is so engaged;

i) isa person in which a controlling beneficid interest is held by asingle person
which is engaged in the active conduct of atrade or busnessin that State;

Iv) isa person in which a controlling beneficid interest is held by a group of five
or fewer persons each member of which is engaged in activity in that State whichisa
component part of or directly related to the trade or businessin that State;

V) isacompany that isamember of agroup of companies that form or could
form a consolidated group for tax purposes according to the law of that State (as
applied without regard to the residence of such companies), and the group is engaged in
the active conduct of atrade or businessin that State;

vi) owns, either done or as a member of agroup of five or fewer persons that
are qudified persons, resdents of a member sate of the European Communities, or
resdents of an identified sate, a controlling beneficid interest in a person thet is engaged
in the active conduct of atrade or businessin the State in which such owner is resident;
or

vii) is, together with another person that is so engaged, under the common
control of aperson (or agroup of five or fewer persons) which (or, in the case of a
group, each member of which) isaqualified person, aresdent of amember State of the
European Communities or aresdent of an identified Sate.

For purposes of subparagraphs (€) (vi) and (€) (vii), an "identified State”" includes any third country,
identified by agreement of the competent authorities, which has effective provisons for the exchange of
information with the State in which the person being tested under this paragraph is aresdent.

f) For purposes of subparagraph (€), a person (or group) shall be deemed to own a
"controlling beneficid interest” in another person if it holds directly or indirectly a beneficid
interest which represents more than 50 percent of the value and voting power in such other
person, provided that:

i) an interest congsting of 50 percent or less of the value and voting power of
any third person shdl not be considered for purposes of determining the percentage of
indirect ownership held in such other person; and

i) no person shall be consdered to be part of a group owning a controlling
beneficid interest in an entity unless such person holds directly abeneficid interest which
represents at least 10 percent of the value and voting power in such entity.

g) For purposes of subparagraph (€), a person (or group) shall be deemed to have
"common control” of two personsiif it holds a controlling beneficid interest in each such person.

h) For purposes of applying the rules of this paragraph, where aperson that is a resident
of the Netherlands is engaged in the active conduct of atrade or business in the Netherlands (or
considered to be so engaged under the rules of subparagraph (€)), and activity that isa
component part of, or directly related to that trade or business, consstent with the rules of
subparagraph (€), is aso conducted in other member states of the European Communities, that
person may elect to treat dl, or, as the case may be, the proportionate share of such activity as
if it were conducted solely in the Netherlands, provided that each of the following three ratios
exceeds 15 percent:
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i) the ratio of the value of assets used or held for use in the active conduct of the
trade or business within the Netherlands (without regard to any assets attributed from a
third state under this subparagraph) to dl, or, asthe case may be, the proportionate
share of the value of such assets o used or held for use within dl such member dates,

ii) the ratio of grossincome derived from the active conduct of the trade or
business within the Netherlands (without regard to any gross income attributed from a
third state under this subparagraph) to dl, or, asthe case may be, the proportionate
share of the grossincome so derived within al such member states; and

iii) the ratio of the payroll expense of the trade or business for services
performed within the Netherlands (without regard to any services attributed from athird
state under this subparagraph) to dl, or, as the case may be, the proportionate share of
the payroll expense of the trade or business for services performed within al such
member states.

3. A person that isaresdent of one of the States shall dso be entitled to dl the benefits of this
Convention if that person functions as a headquarter company for a multinational corporate group. A
person shdl be consdered a headquarter company for this purpose only if:

a) it provides a substantia portion of the overdl supervison and adminigtration of the
group, which may include, but cannot be principaly, group financing;

b) the corporate group consists of corporations resident in, and engaged in an active
businessin, at least five countries, and the business activities carried on in each of the five
countries (or five groupings of countries) generate a least 10 percent of the grossincome of the
group;

¢) the business activities carried on in any one country other than the State of residence
of the headquarter company generate less than 50 percent of the gross income of the group;

d) no more than 25 percent of its grossincome is derived from the other State;

€) it has, and exercises, independent discretionary authority to carry out the functions
referred to in subparagraph (a);

f) it is subject to the same income taxation rulesin its country of resdence as persons
described in paragraph 2; and

g) the income derived in the other State either is derived in connection with, or is
incidentd to, the active business referred to in subparagraph (b).

If the gross income requirements of subparagraphs (b) (c) or (d) of this paragraph are not fulfilled, they
will be deemed to befulfilled if the required ratios are met when averaging the gross income of the
preceding four years.

4, a) A company resident in the Netherlands shal aso be entitled to the benefits of Article
10 (Dividends), 11 (Branch Tax), 12 (Interest) or 13 (Royalties) if:
i) more than 30 percent of the aggregate vote and vaue of al of its shares (and
more than 30 percent of the shares of any "digproportionate class of shares’) is owned,
directly or indirectly, by qudified persons resdent in the Netherlands;
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i) more than 70 percent of al such sharesis owned, directly or indirectly, by
qudified persons and persons that are residents of member states of the European
Communities, and

i) such company meets the base reduction test described in paragraph 5.

b) In determining whether, pursuant to subparagraph (a) (ii), a company's shares are
owned by residents of member states of the European Communities, only those shares shdl be
consdered which are held by personsthat are resdents of tates with a comprehensive income
tax Convention with the United States, as long as the particular dividend, profit or income
subject to the branch tax, interest, or roydty payment in respect of which treaty benefits are
claimed would be subject to arate of tax under that Convention that is no less favorable than
the rate of tax applicable to such company under Articles 10 (Dividends), 11 (Branch Tax), 12
(Interest) or 13 (Royadties) of this Convention.

a) A person meets the base described in this paragraph if:

) less than 50 percent of such person's gross incomeis used, directly or
indirectly, to make deductible payments in the current taxable year to personsthat are
not quaified persons; or

ii) in the case of a person resident in the Netherlands,

A) lessthan 70 percent of such grossincomeis used, directly or
indirectly, to make deductible payments to persons that are not qudified
persons, and

B) less than 30 percent of such grossincomeis used, directly or
indirectly, to make deductible payments to persons that are neither qudified
persons nor residents of member states of the European Communities.

b) For purposes of this paragraph, the term “grossincome’ means gross income for the
firgt taxable year preceding the current taxable year; provided that the amount of grossincome
for the first taxable year preceding the current taxable year will be deemed to be no less than the
average of the annua amounts of gross income for the four taxable years preceding the current
taxable year.

¢) For purposes of this paragraph, the term “deductible payments’ includes payments
for interest or royalties, but does not include payments a arm's length for the purchase or use of
or the right to use tangible property in the ordinary course of business or remuneration at arm's
length for services performed in the country of resdence of the person making such payments.
Types of payments may be added to or diminated from the exceptions mentioned in the
preceding definition of “deductible payments’ by mutua agreement of the competent authorities.

d) For purposes of paragraph 1 (c), the conduit base reduction test means the base
reduction test described in this paragraph, except that the term “deductible payments’ for this
purpose means only those payments described in subparagraph (c):

i) that are made to an associated enterprise (as described in Article 9
(Associated Enterprises)), except that whether two enterprises are associated will be
determined for this purpose without regard to the residence of either enterprise; and

ii) that are subject to an aggregate rate of tax (including withholding tax) in the
hands of the recipient that is less than 50 percent of the rate that would be gpplicable
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had the payment been received in the State of residence of the payer, and subject to the
norma taxing regime in that State.

6. A person, resdent of one of the States, which derives from the other State income mentioned in
Article 8 (Shipping and Air Trangport) and which is not entitled to the benefits of this Convention
because of the foregoing paragraphs, shal neverthel ess be entitled to the benefits of this Convention
with respect to such incomeif:

a) more than 50 percent of the beneficia interest in such person (or in the case of a
company, more than 50 percent of the vaue of the stock of such company) is owned, directly
or indirectly, by qudified persons or individuas who are resdents of athird state; or

b) in the case of a company, the stock of such company is primarily and regularly traded
on an established securities market in athird sate, provided that such third state grants an
exemption under smilar termsfor profits as mentioned in Article 8 of this Convention to citizens
and corporations of the other State either under its nationa law or in common agreement with
that other State or under a Convention between that third state and the other State.

7. A person resdent of one of the States, who is not entitled to benefits of this Convention because
of the foregoing paragraphs, may, nevertheless, be granted benefits of this Convention if the competent
authority of the State in which the income in question arises so determines. In making such
determination, the competent authority shal take into account as its guiddine whether the establishment,
acquigition, or maintenance of such person or the conduct of its operations has or had as one of its
principa purposes the obtaining of benefits under this Convention. The competent authority of the State
in which the income arises will consult with the competent authority of the other State before denying the
benefits of the Convention under this paragraph.

8. The following provisons apply for purposes of this Article:

a) Theterm "principa class of shares' is generdly the ordinary or common shares of the
company, provided that such class of shares represents the mgjority of the voting power and
vaue of the company. When no single class of shares represents the mgority of the voting
power and vaue of the company, the "principa class of shares’ is generdly those classesthat in
the aggregate possess more than 50 percent of the voting power and vaue of the company. In
determining voting power, any shares or class of shares that are authorized but not issued shall
not be counted and in mutua agreement between the competent authorities gppropriate weight
shdl be given to any redrictions or limitations on voting rights of issued shares. The "principa
class of shares’ dso includes any "digproportionate class of shares'. Notwithstanding the
preceding rules, the “principa class of shares’ may be identified by mutual agreement between
the competent authorities of the States.

b) Theterm "shares’ shdl include depository receipts thereof or trust certificates
thereof.

) The term "disproportionate class of shares’ means any class of shares of a company
resident in one of the States that entitles the shareholder to disproportionately higher
participation, through dividends, redemption payments or otherwise, in the earnings generated in
the other State by particular assets or activities of the company.
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d) The term "recognized stock exchange' means.
i) any stock exchange registered with the Securities and Exchange Commission
asanationa securities exchange for purposes of the Securities Exchange Act of 1934,
i) the Amsterdam Stock Exchange;
i) the NASDAQ System owned by the Nationa Association of Securities
Deders, Inc. or the parallel market of the Amsterdam Stock Exchange; and
iv) any other stock exchange agreed upon by the competent authorities of both
States, including, for this purpose, any stock exchanges listed in an exchange of notes
dgned at the later of the dates on which the respective governments have notified each
other in writing that the formalities conditutionaly required for the entry into force of the
Convention as meant in Article 37 (Entry into Force) in ther respective States have
been complied with.
However, with respect to closely held companies, the term "recognized stock exchange' shdl not
include the stock exchanges mentioned under subparagraph (iii), or if so indicated in mutua agreement
between the competent authorities, under subparagraph (iv).
€) Theterm "closdly held company” means a company of which 50% or more of the
principa class of sharesis owned by persons, other than qualified persons or residents of a
member sate of the European Communities, each of whom beneficidly owns, directly or
indirectly, one or together with related persons more than 5% of such shares for more than 30
days during ataxable year.
f) The sharesin aclass of shares are considered to be substantialy and regularly traded
on one or more recognized stock exchangesin ataxable year if:
i) trades in such class are effected on one or more of such stock exchanges
other than in de minimis quantities during every month; and
ii) the aggregate number of shares of that class traded on such stock exchange
or exchanges during the previous taxable year is at least 6 percent of the average
number of shares outstanding in that class during that taxable yeer.
For purposes of this subparagraph, any pattern of trades conducted in order to meet the "substantial
and regular trading” tests will be disregarded.
g) Theterm "qudified person” means.
i) aperson that is entitled to benefits of this Convention pursuant to the
provisions of paragraph 1; and
ii) acitizen of the United States.
h) The term "member gate of the European Communities’ means, unless the context
requires otherwise:
i) the Netherlands; and
ii) any other member gtate of the European Communities with which both States
have in effect a comprehensive income tax Convention.
1) Theterm "resident of amember state of the European Communities' means a person
that would be consdered aresident of any such member state under the principles of Article 4
(Resident) and would be entitled to the benefits of this Convention under the principles of
paragraph 1, applied asif such member state were the Netherlands, and that is otherwise



Case 3:17-mc-00094 Document 1-3 Filed 03/28/17 Page 63 of 101

entitled to the benefits of the Convention between that person's state of residence and the
United States.

]) The not-for-profit organizations referred to in subparagraph 1 (€) of this Article
include, but are not limited to, pension funds, pension trudts, private foundations, trade unions,
trade associations, and Smilar organizations, provided, however, that in dl events, a pensgon
fund, pengon trugt, or smilar entity organized for purposes of providing retirement, disability, or
other employment benefits that is organized under the laws of a State shdl be entitled to the
benefits of the Convention if the organization sponsoring such fund, trugt, or entity is entitled to
the benefits of the Convention under this Article.

k) The reference in subparagraph (c) (ii) and clauses (A) and (B) of subparagraph (c)
(i) of paragraph 1 to sharesthat are owned, directly or indirectly, shall mean that adl companies
in the chain of ownership that are used to satisfy the ownership requirements of the respective
clause or subparagraph, must meet the residence requirements that are described in such clause
or subparagraph.

1) For the purpose of paragraphs 2, 3 and 5, the competent authorities may by mutua
agreement, notwithstanding the provisions of these paragraphs, determine trangtion rules for
newly-established business operations, newly-established corporate groups or newly-
established headquarter companies.

m) For purposes of subparagraph (1) (c) (ii) (B) and (1) (c) (iii) (C), the term "conduit
company” means a company that makes payments of interest, royaties and any other payments
included in the definition of deductible payments (as defined in subparagraph (5) () ina
taxable year in an amount equal to or greater than 90 percent of its aggregate receipts of such
item's during the same taxable year. Notwithstanding the previous sentence, a bank or insurance
company shal not be considered to be a conduit company if it (i) is engaged in the active
conduct of a banking or insurance business and (ii) is managed and controlled by associated
enterprises (within the meaning of Article 9 (Associated Enterprises), except that whether two
enterprises are associated will be determined for this purpose without regard to the residence of
ether enterprise) that are quaified persons.

ARTICLE 27
Offshore Activities

1. The provisons of this Article shdl apply notwithstanding any other provison of this Convention.
However, this Article shdl not apply where offshore activities of a person congtitute for that person a
permanent establishment under the provisions of Article 5 (Permanent Establishment) or afixed base
under the provisons of Article 15 (Independent Persona Services).

2. Inthis Article the term "offshore activities' means activities which are carried on offshore in
connection with the exploration or exploitation of the seabed and its sub-soil and their natura resources,
dtuated in one of the States.
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3. An enterprise of one of the States which carries on offshore activitiesin the other State shall,
subject to paragraph 4, be deemed to be carrying on, in respect of those activities, businessin that other
State through a permanent establishment situated therein, unless the offshore activities in question are
carried on in the other State for a period or periods not exceeding in the aggregate 30 daysin a
caendar year.

For the purposes of this paragraph:
a) where an enterprise carrying on offshore activitiesin the other State is associated with

another enterprise and that other enterprise continues, as part of the same project, the same
offshore activities that are or were being carried on by the first-mentioned enterprise, and the
afore-mentioned activities carried on by both enterprises - when added together - exceed a
period of 30 days, then each enterprise shall be deemed to be carrying on its activitiesfor a
period exceeding 30 daysin acdendar year;

b) an enterprise shdl be regarded as associated with another enterprise if one holds
directly or indirectly at least onethird of the capita of the other enterprise or if a person holds
directly or indirectly at least onethird of the capita of both enterprises.

4. However, for the purposes of paragraph 3, the term "offshore activities' shal be deemed not to
include:
a) one or any combination of the activities mentioned in paragraph 4 of Article5
(Permanent Establishment);
b) towing or anchor handling by ships primarily designed for that purpose and any other
activities performed by such ships; or
c) the trangport of supplies or personne by ships or arcraft in internationa traffic.

5. A resident of one of the States who carries on offshore activities in the other State, which consst
of professond services or other activities of an independent character, shal be deemed to be
performing those activities from afixed base in the other State if the offshore activitiesin question last for
a continuous period of 30 days or more.

6. Sdaries, wages and other Smilar remuneration derived by aresident of one of the Statesin
respect of an employment connected with offshore activities carried on through a permanent
establishment in the other State may, to the extent that the employment is exercised offshore in that other
State, be taxed in that other State.

7. Where documentary evidence is produced that tax has been paid in the United States on the
items of income that may be taxed in the United States according to Article 7 (Business Profits) or
Article 15 (Independent Persona Services) in connection with respectively paragraph 3 or paragraph 5
of this Article, and according to paragraph 6 of this Article, the Netherlands shdl dlow areduction of its
tax, which shdl be computed in conformity with the rules laid down in paragraph 2 of Article 25
(Methods of Elimination of Double Taxation).
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ARTICLE 28
Non-discrimination

1. Nationas of one of the States shall not be subjected in the other State to any taxation or any
requirement connected therewith, which is other or more burdensome than the taxation and connected
requirements to which nationds of that other State in the same circumstances are or
may be subjected. This provison shdl, notwithstanding the provisons of Article 1 (Generd Scope), dso
apply to persons who are not residents of one or both of the States. However, for the purposes of
United States tax, a United States national who is not aresident of the United States and a Netherlands
national who is not aresident of the United States are not in the same circumstances.

2. The taxation on a permanent establishment which an enterprise of one of the States has in the
other State shall not be less favourably levied in that other State than the taxation levied on enterprises
of that other State carrying on the same activities. This provison shdl not be construed as obliging one
of the States to grant to residents of the other State any persond alowances, rdiefs, and reductions for
taxation purposes on account of civil status or family respongbilities which it grants to its own residents.

3. Except where the provisions of paragraph 1 of Article 9 (Associated Enterprises), paragraph 5 of
Article 12 (Interest), or paragraph 4 of Article 13 (Royadlties) apply, interest, royaties and other
disbursements paid by aresdent of one of the States to aresident of the other State shdl, for the
purposes of determining the taxable profits of the first-mentioned resident, be deductible under the same
conditions as if they had been paid to aresident of the first-mentioned State.

4. Enterprises of one of the States, the capital of which iswholly or partly owned or controlled,
directly or indirectly, by one or more resdents of the other State, shal not be subjected in the first-
mentioned State to any taxation or any requirement connected therewith which is other or more
burdensome than the taxation and connected requirements to which other smilar enterprises of the firgt-
mentioned State are or may be subjected.

5. Contributions paid by, or on behdf of, an individua who exercises an employment and who isa
resdent of one of the States or who istemporarily present in that State, to apension planthat is
recognized for tax purposesin the other State will, in determining the income derived from his
employment, be treated in the same way for tax purposes in the first-mentioned State as a contribution
paid to apension plan that is recognized for tax purposes in that first-mentioned State, provided that

a) suchindividud isnot anationd of the firg-mentioned State; and

b) such individua was contributing to such penson plan before he became aresident of
the first-mentioned State or before he became temporarily present in that State; and

c) the competent authority of the first-mentioned State agrees that the pension plan
corresponds to a pension plan recognized for tax purposes by that State.

6. Nothing in this Article shal be congtrued to prevent or limit the gpplication by either State of its
tax on branch profits described in Article 11 (Branch Tax).
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7. The provisons of this Article shdl, notwithstanding the provisions of Article 2 (Taxes Covered)
apply to taxes of every kind and description imposed by one of the States or a palitical subdivision or
locd authority thereof.

ARTICLE 29
Mutua Agreement Procedure

1. Where a person congders that the actions of one or both of the States result or will result for him
in taxation not in accordance with the provisions of this Convention, he may, irrespective of the
remedies provided by the domestic law of those States, present his case to the competent authority of
the State of which heisaresdent or nationd.

2. The competent authority shal endeavour, if the objection appearsto it to be justified and if it is
not itsdlf able to arrive a a satisfactory solution, to resolve the case by mutua agreement with the
competent authority of the other State, with aview to the avoidance of taxation which isnot in
accordance with the Convention. Any agreement reached shdl be implemented notwithstanding any
time limits or other procedura limitations in the domestic law of the States, provided that the competent
authority of the other State has received notification that such a case exigts within six years from the end
of the taxable year to which the case relates.

3. The competent authorities of the States shdl endeavour to resolve by mutua agreement any
difficulties or doubts arising as to the interpretation or gpplication of the Convention. In particular the
competent authorities of the States may agree:

a) to the same attribution of income, deductions, credits, or alowances of an enterprise
of one of the States to its permanent establishment Stuated in the other State;
b) to the same allocation of income, deductions, credits, or alowances between
persons,
C) to the same characterization of particular items of income;
d) to the same application of source rules with repect to particular items of income;
€) to acommon meaning of aterm;
f) to increases in any specific amounts referred to in the Convention to reflect economic
or monetary developments; and
g) to the gpplication of the provisons of domestic law regarding pendlties, fines, and
interest in a manner consistent with the purposes of the Convention.
They may aso consult together for the dimination of double taxation in cases not provided for in the
Convention.

4. The competent authorities of the States may communicate with each other directly for the
purpose of reaching an agreement in the sense of the preceding paragraphs.

5. If any difficulty or doubt arising asto the interpretation or gpplication of this Convention cannot
be resolved by the competent authorities in amutua agreement procedure pursuant to the previous
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paragraphs of this Article, the case may, if both competent authorities and the taxpayer(s) agree, be
submitted for arbitration, provided the taxpayer agrees in writing to be bound by the decision of the
arbitration board. The decision of the arbitration board in a particular case shdl be binding on both
States with respect to that case. The provisions of this paragraph shal have effect after the States have
30 agreed through the exchange of diplomatic notes.

6. If the competent authority of one of the States becomes aware that the law of one of the Statesis
or may be gpplied in amanner that may impede the full implementation of this Convention, that
competent authority shdl inform the competent authority of the other State in atimely manner. At the
request of one of the States, the competent authorities shal consult with each other with aview to
establishing abagsfor the full implementation of this Convention. The consultations described in this
paragraph should begin within sx months of the date on which the competent authority of the firgt-
mentioned State informed the competent authority of the other State.

ARTICLE 30
Exchange of Information And Adminigrative Assstance

1. The competent authorities of the States shall exchange such information asis necessary for
carrying out the provisions of this Convention or of the domestic laws of the States concerning taxes
covered by the Convention insofar as the taxation thereunder is not contrary to the Convention,
including for the assessment, collection, adminigtration, enforcement, prosecution before an
adminigtrative authority or initiation of prosecution before ajudicia body, or determination of appeds
with respect to the taxes covered by the Convention. The exchange of information is not restricted by
Article 1 (Generd Scope). Any information received by one of the States shal be treated as secret in
the same manner as information obtained under the domegtic laws of that State and shall be disclosed
only to persons or authorities (including courts and administrative bodies) involved in the above
functionsin relation to taxes covered by the Convention. Such persons or authorities shal use the
information only for such purposes. They may disclose the information in public court proceedings or in
judicid decisons. A State may use information obtained under this Convention as evidence before a
crimind court only if prior authorization has been given by the competent authority which has supplied
the information. However, the competent authorities may mutualy agree to waive the condition of prior
authorization.

2. If information is requested by one of the States in accordance with this Article, the other State
shdl obtain the information to which the request relaesin the same manner and to the same extent asiif
the tax of the firg-mentioned State were the tax of that other State and were being impaosed by the other
State. If specificaly requested by the competent authority of a State, the competent authority of the
other State shall endeavor to provide information under this Article in the form of depostions of
witnesses and authenticated copies of unedited originad documents (including books, papers, statements,
records, accounts, and writings), to the same extent such depositions and documents can be obtained
under the laws and administrative practices of that other State with respect to its own taxes.
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3. The States may release to the arbitration board, established under the provisons of paragraph 5
of Article 29 (Mutud Agreement Procedure), such information asis necessary for carrying out the
arbitration procedure. Such release of information shdl be subject to the provisons of Article 32
(Limitation of Articles 30 and 31) and to paragraph 2 of this Article. The members of the arbitration
board shdl be subject to the limitations on disclosure described in paragraph 1 of this Article with
respect to any information so released.

ARTICLE 31
Assistance And Support in Collection

1. The States undertake to lend assistance and support to each other in the collection of the taxes
which are the subject of the present Convention, together with interest, costs, and additions to the taxes
and fines not being of apend character.

2. Inthe case of applications for enforcement of taxes, revenue claims of each of the States which
have been finaly determined may be accepted for enforcement by the other State and collected in that
State in accordance with the laws applicable to the enforcement and collection of its own taxes. The
State to which gpplication is made shall not be required to enforce executory measures for which there
isno provison in the law of the State making the gpplication.

3. Any application shal be accompanied by documents establishing that under the laws of the State
making the application the taxes have been findly determined.

4. The assistance provided for in this Article shal not be accorded with respect to the citizen,
corporations, or other entities of the State to which gpplication is made, except in cases where the
exemption or reduced rate of tax granted under the Convention to such citizens, corporations or other
entities has, according to mutual agreement between the competent authorities of the States, been
enjoyed by persons not entitled to such benefits.

ARTICLE 32
Limitation of Articles 30 And 31

In no case shdl the provisons of Articles 30 (Exchange of Information and Adminigrative
Assstance) and 31 (Assistance and Support in Collection) be construed so as to impose on one of the
States the obligation:

a) to carry out adminigtrative measures at variance with the laws and adminigrative
practice of that or of the other State;

b) to supply information which is not obtainable under the laws or in the norma course
of the administration of that or of the other State;
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¢) to supply information which would disclose any trade, business, industrid,
commercial, or professional secret or trade process, or information, the disclosure of which
would be contrary to public policy.

ARTICLE 33
Diplomatic Agents And Consular Officers

1. Nothing in this Convention shal affect the fiscd privileges of diplomatic agents or consular
officers under the generd rules of internationa law or under the provisons of specid agreements.

2. For the purposes of the Convention an individua, who isamember of a diplomatic or consular
mission of one of the States in the other State or in athird state and who is a nationa of the sending
State, shdl be deemed to be aresident of the sending State, but only if heis subjected therein to the
same obligations in respect of taxes on income as are resdents of that State.

3. The Convention shdl not gpply to internationa organizations, to organs or officias thereof and to
individuals who are members of a diplomatic or consular misson of athird State, being present in one of
the States and who are not subjected in either State to the same obligations in respect of taxes on
income as are resdents of that State.

ARTICLE 34
Regulations

1. The competent authorities of the States may by mutua agreement settle the mode of application
of Articles 10 (Dividends), 11 (Branch Tax), 12 (Interest), 13 (Royaties) and 26 (Limitation on
Benefits).

2. With respect to the provisons of this Convention reating to exchange of information and mutua
assgtance in the collection of taxes, the competent authorities may, by common agreement, prescribe
rules concerning matters of procedure, forms of application and replies thereto, conversion of currency,
disposition of amounts collected, minimum amounts subject to collection, and related matters.

3. The competent authorities of each of the States, in accordance with the practices of that State,
may prescribe regulations necessary to carry out the other provisons of this Convention.

4. Where tax has been levied at source in excess of the amount of tax chargeable under the
provisons of Articles 10 (Dividends), 12 (Interest) or 13 (Roydties), applications for the refund of the
excess amount of tax must be lodged with the competent authority of the State having levied the tax,
within a period of three years after the expiration of the caendar year in which the tax has been levied.



Case 3:17-mc-00094 Document 1-3 Filed 03/28/17 Page 70 of 101

ARTICLE 35
Exempt Penson Trusts

1. Subject to the provisons of paragraph 2, income referred to in Articles 10 (Dividends) and 12
(Interest) derived by atrust, company or other organization constituted and operated exclusvely to
adminigter or provide benefits under one or more funds or plans established to provide pension,
retirement or other employee benefits shdl be exempt from tax in one of the Statesif it isaresdent of
the other State according to the laws of that other State and its incomeis generdly exempt from tax in
that other State.

2. The provisions of paragraph 1 shdl not apply with respect to the income of atrust, company or
other organization from carrying on atrade or business or from a related person other than a person
referred to in paragraph 1.

ARTICLE 36
Exempt Organizations

1. A trust, company or other organization that is aresdent of one of the States according to the
laws of that State and that is operated exclusively for rdigious, charitable, scientific, educationd, or
public purposes shdl be exempt from tax by the other State in respect of items of income, if and to the
extent that

a) such trugt, company or other organization is exempt from tax in the firg-mentioned
State, and

b) such trust company or other organization would be exempt from tax in the other
Statein respect of such items of incomeif it were organized, and carried on dl its activities, in
that other State.

2. The provisions of paragraph 1 shdl not apply with respect to the income of atrust, company or
other organization from carrying on atrade or business or from a related person other than a person
referred to in paragraph 1.

3. The competent authorities of the States shdl in mutua agreement develop procedures for
implementing this Article.

CHAPTER VI
FINAL PROVISIONS

ARTICLE 37
Entry into Force
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1. This Convention shdl enter into force on the thirtieth day after the later of the dates on which the
respective Governments have notified each other in writing that the formdities condtitutionaly required in
their respective States have been complied with, and its revisons shdl have effect for taxable years and
periods beginning, or in the case of taxes payable at source, payments made, on or after the first day of
January in the year following the date of entry into force.

2. Notwithstanding paragraph 1, where any greater relief from tax would have been afforded to a
person entitled to the benefits of the Convention signed at Washington on April 29, 1948, between the
Kingdom of the Netherlands and the United States of America with respect to taxes on income and
certain other taxes, modified as set forth in the Protocol of Exchange of Instruments of Ratification
sgned a Washington on December 1, 1948, and subsequently modified and supplemented by the
Supplementary Convention signed at Washington on December 30, 1965 ("prior Convention™), under
that Convention than under this Convention, the prior Convention shal, at the eection of such person,
continue to have effect in its entirety for a twelve-month period from the date on which the provisions of
this Convention would otherwise have effect under paragraph 1.

3. Subject to the provisons of paragraph 4, the prior Convention shal cease to have effect when
the provisions of this Convention take effect in accordance with paragraphs 1 and 2.

4. This Convention shdl not affect any Agreement in force extending the Convention signed at
Washington on April 29, 1948, in accordance with Article XXVII thereof.

ARTICLE 38
Termination

This Convention shdl remain in force until terminated by one of the States. Either State may
terminate the Convention, through diplomatic channels, by giving notice of termination at least Sx months
before the end of any cadendar year after the expiration of a period of five years from the date of its
entry into force. In such event the Convention shal cease to have effect for taxable years and periods
beginning, or in the case of taxes payable a source, payments made, after the end of the caendar year
in which the natice of termination has been given.

IN WITNESS whereof the undersigned, duly authorized thereto, have signed this Convention.
DONE at Washington this eighteenth day of December, 1992, in duplicate, in the English and

Netherlands languages, the two texts being equally authentic.

FOR THE GOVERNMENT OF THE UNITED STATES OF AMERICA:
() Eugene J. McAllister
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FOR THE GOVERNMENT OF THE KINGDOM OF THE NETHERLANDS:
() J. H. Meesman

PROTOCOL

PROTOCOL AMENDING THE TAX CONVENTION WITH
THE KINGDOM OF THE NETHERLANDS

MESSAGE
FROM
THE PRESIDENT OF UNITED STATES
TRANSMITTING

THE PROTOCOL AMENDING THE CONVENTION BETWEEN THE UNITED STATES OF
AMERICA AND THE KINGDOM OF THE NETHERLANDS FOR THE AVOIDANCE OF
DOUBLE TAXATION AND THE PREVENTION OF FISCAL EVASION WITH RESPECT TO
TAXES ON INCOME, SIGNED AT WASHINGTON ON OCTOBER 13, 1993

LETTER OF SUBMITTAL (PROTOCOL)

DEPARTMENT OF STATE,
Washington, October 21, 1993.
The PRESIDENT,
The White House.

THE PRESIDENT: | have the honor to submit to you, with aview to its transmisson to the Senate
for advice and consent to ratification, the Protocol Amending the Convention between the United States
of Americaand the Kingdom of the Netherlands for the Avoidance of Double Taxation and the
Prevention of Fisca Evasion with respect to Taxes on Income, sgned a Washington on October 13,
1993.

The Protocol would prevent a particular form of tax treaty abuse known as "the triangular case,”
otherwise permitted by the Convention. Without the Protocol, a Dutch investor with a permanent
establishment in an offshore, low-tax jurisdiction could take advantage of the Convention's protections
againg double taxation and evade virtudly dl U.S. and Dutch income taxes.
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The United States and the Netherlands signed the Convention at Washington on December 18,
1992. The Convention was transmitted to the Senate for advice and consent to ratification on May 12,
1993. The Treasury Department and the State Department support transmittal of the Protocol to the
Senate as so0n as possible, so that the Senate can give its advice and consent to ratification of the
Convention and the Protocol as a package.

A related exchange of notesisincluded for the information of the Senate.

The Department of the Treasury is preparing a technica memorandum explaining in detail the
provisons of the Protocol. The Department of the Treasury will submit the memorandum separately to
the Senate Committee on Foreign Relations.

The Department of the Treasury and the Department of State cooperated in the negotiation of the
Protocol. The Protocol hasthe full approval of both Departments.

Respectfully submitted,
WARREN CHRISTOPHER

Enclosure: As stated.

LETTER OF TRANSMITTAL (PROTOCOL)
THE WHITE HOUSE, October 22, 1993.
To the Senate of the United Sates:

| transmit herewith for Senate advice and consent to ratification the Protocol Amending the
Convention Between the United States of America and the Kingdom of the Netherlands for the
Avoidance of Double Taxation and the Prevention of Fisca Evasion with Respect to Taxes on Income,
signed at Washington on October 13, 1993. A related exchange of notesis enclosed for the information
of the Senate. Also tranamitted for the information of the Senate is the report of the Department of State
with respect to the Protocol.

The Protocol will prohibit atresty abuse otherwise permitted by the Convention, which was
previoudy transmitted to the Senate. The Protocol will prevent a Dutch investor in the United States
from evading virtudly al income taxes in both the United States and the Netherlands through a
permanent establishment in athird, low-income jurisdiction. The Protocol and the Convention are
intended to reduce the distortions of both double taxation and tax evasion. The two agreements will
modernize tax relations between the United States and the Netherlands and will facilitate grester
bilaterd private sector investment.
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I recommend that the Senate give early and favorable consideration to the Protocol, together with
the Convention, and give its advice and consent to ratification.

WILLIAM J. CLINTON.

NOTES OF EXCHANGE (PROTOCOL)
Washington D.C., October 13, 1993

His Excdlency
Adriaan Jacobovits de Szeged
Ambassador of the Kingdom of the Netherlands

Excdlency,

| have the honour to refer to the Convention signed on 19 December 1992 between the United
States of Americaand the Kingdom of the Netherlands for the Avoidance of Double Taxation and the
Prevention of Fiscal Evasion with repect to Taxes on Income (hereinafter referred to as: the
Convention) and to the Protocol signed today amending the Convention (hereinafter referred to as: the
Protocol) and to propose on behaf of the Government of the United States of Americathe following:

In the course of the negotiations leading to the conclusion of the Protocol signed today, the
negotiators devel oped and agreed upon a common understanding and interpretation of the following
provisons. These understandings and interpretations are intended to give guidance both to the taxpayers
and the tax authorities of our two countries in interpreting various provisions contained in the Convention
and the Protocal. It is my Government’ s view that as we both gain experience in administering the
Convention and the Protocol competent authorities may in the context of amutua agreement procedure
under Article 29 of the Convention develop and publish amendments to the understandings and
interpretations lad down in the following.

l. In reference to Article 10 (Dividends) and subparagraph 8 (b) of Article 26 (Limitation on
Benefits):
For the purpose of Article 10 and subparagraph 8 (b) of Article 26, it is understood that
depository receipts or trust certificates of shares will be considered to possess the rights
attached to the shares which they replace, including the voting rights thereof.

1. In reference to subparagraphs 2 (a) and (c) of Article 26 (Limitation on Benefits):
If aperson resdent in one of the States is engaged in the active conduct of atrade or businessin
that State and derivesincome from the other State without being engaged in the active conduct
of atrade or businessin the other State, and such person (and any associated person as meant
in Article 26, paragraph 2 (e) (iii) through (vii)) does not own shares (other than shares that
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generate income as described in subparagraph 2 (@) (ii) of Article 26) in the person from which
the income is derived, then such parson shdl qudify under paragraph 2 of Article 26 if:

a. the income derived in the other State is derived in connection with the trade or
business in the firg-mentioned State, or

b. the income derived in the other State isincidenta to the trade or businessin the firgt-
mentioned State.

In reference to paragraph 8 of Article 12 (Interest) and subparagraph 2 () of Article 26
(Limitation on Benefits):

For the purpose of subparagraph 2 (a) of Article 26 and paragraph 8 of Article 12 it is
understood that interest derived from group financing or portfolio investments shdl be
consdered to be part of the business of making or managing investments.

In reference to subparagraphs 2 (€) (vi) and 2 (€) (vii) of Article 26 (Limitation on Benefits) and
Article XVI of the Memorandum of Underganding:

For the purpose of subparagraphs 2 (e) (vi) and 2 (€) (vii) of Article 26 the following Sates
will be added to the states regarded as “identified states’ having effective provisonsfor the
exchange of information with the Netherlands. Portugd, Japan.

In reference to subparagraph 3 (a) of Article 26 (Limitation on Benefits):

For the purpose of subparagraph 3 (a) of Article 26 it is understood that the activities
referred to in that subparagraph must be performed in the State of residence of the person
performing such activities.

In reference to subparagraph 8 (d) (iv) of Article 26 (Limitation on Benefits) and Article XXII
of the Memorandum of Understanding:

For purposes of subparagraph 8 (d) (iv) of Article 26 the principa stock exchanges of
Frankfurt, London, Paris, Brussals, Hamburg, Madrid, Milan, Sydney, Tokyo and Toronto will
be considered to be “recognized stock exchanges’.

In reference to subparagraph 8 (i) of Article 26 (Limitation on Benefits):

It is understood that, in determining whether a person will be consdered a"resdent of a
member state of the European Communities’ for purposes of subparagraph 8 (i) of Article 26,
such person will be considered to be otherwise entitled to the benefits of the Convention
between that person’s sate of residence and the United Statesiif that person is entitled to the
benefits of such Convention with respect to the items of income derived from the United States
under dl provisons of such Convention with the exception of any provisonsin such Convention
relating to the limitation on benefits, except that such person must dso sisfy any rdevant
provision reaing to the limitation on benefits of such Convention, if Article 26 does not contain
aprovison thet is of the same or amilar nature as the provision in such Convention.

In reference to paragraph 2 of Article 35 (Exempt Pension Trusts):
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For the purpose of paragraph 2 of Article 35, a person is considered to be arelated person
if more than 80% of the vote or vaue of any class of the sharesis owned by the person deriving
the income.

If the foregoing understandings and interpretation of the various provisions meet with the approval of
the Government of the Kingdom of the Netherlands this Note and your Note in reply thereto will
condtitute a common and binding understanding by our Governments of the Convention and the
Protocol.

Accept, your Excellency, the expression of my highest consideration.

For the Secretary of State:
(s) Danid K. Taullo

Washington D.C., October 13, 1993

The Honorable Warren M. Christopher
Secretary of Sate of
the United Sates of America

Dear Mr. Secretary,
| have the honour to confirm the receipt of your Note of today’ s date which reads as follows:
“ Washington D.C., October 13, 1993
Excdlency,

| have the honour to refer to the Convention signed on 18 December 1992 between the
United States of America and the Kingdom of the Netherlands for the Avoidance of Double
Taxation and the Prevention of Fisca Evason with respect to Taxes on Income (hereinafter
referred to as: the Convention) and to the Protocol signed today amending the Convention
(hereinafter referred to as: the Protocol) and to propose on behdf of the Government of the
United States of Americathe following:

In the course of the negotiation leading to the conclusion of the Protocol sgned today, the
negotiators devel oped and agreed upon a common understanding and interpretation of the
following provisions. These understandings and interpretations are intended to give guidance
both to the taxpayers and the tax authorities of our two countriesin interpreting various
provisons contained in the Convention and the Protocol. It is my Government's view that as we
both gain experience in administering the Convention and the Protocol competent authorities
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may in the context of a mutual agreement procedure under Article 29 of the Convention develop
and publish amendments to the understandings and interpretations laid down in the following.

l. In reference to Article 10 (Dividends) and subparagraph 8 (b) of Article 26 (Limitation on
Bendfits):

For the purpose of Article 10 and subparagraph 8 (b) of Article 26, it is understood that depository
receipts or trust certificates of shareswill be considered to possess the rights attached to the shares
which they replace, including the voting rights thereof.

Il. In reference to subparagraphs 2 (a) and (c) of Article 26 (Limitation on Benefits):

If aperson resdent in one of the States is engaged in the active conduct of atrade or busnessin
that State and derives income from the other State without being engaged in the active conduct of a
trade or business in the other State, and such person (and any associated person as meant in Article 26,
paragraph 2 () (iii) through (vii)) does not own shares (other than shares that generate income as
described in subparagraph 2 (@) (i) of Article 26) in the person from which the income is derived, then
such person shdl qualify under paragraph 2 of Article 26 if:

a the income derived in the other State is derived in connection with the trade or
businessin the first-mentioned State, or

b. the income derived in the other State is incidentd to the trade or businessin the
first-mentioned State.

1. In reference to paragraph 8 of Article 12 (Interest) and subparagraph 2 (a) of Article 26
(Limitation on Benefits):

For the purpose of subparagraph 2 (a) of Article 26 and paragraph 8 of Article 12 it is understood
that interest derived from group financing or portfolio investments shall be consdered to be part of the
business of making or managing investments.

V. In reference to subparagraphs 2 (e) (vi) and 2 (e) (vii) of Article 26 (Limitation on Benefits) and
Article XVI of the Memorandum of Understanding:
For the purpose of subparagraphs 2 (€) (vi) and 2 (€) (vii) of Article 26 the following states will be
added to the Sates regarded as "identified states’ having effective provisions for the exchange of
information with the Netherlands: Portugd, Japan.

V. In reference to subparagraph 3 (a) of Article 26 (Limitation on Benefits):
For the purpose of subparagraph 3 (a) of Article 26 it is understood that the activitiesreferred to in
that subparagraph must be performed in the State of residence of the person performing such activities.

VI. In reference to subparagraph 8 (d) (iv) of Article 26 (Limitation on Benefits) and Article XXII
of the Memorandum of understanding:
For purposes of subparagraph 8 (d) (iv) of Article 26 the principa stock exchanges of Frankfurt,
London, Paris, Brussals, Hamburg, Madrid, Milan, Sydney, Tokyo and Toronto will be considered to
be “recognized stock exchanges’.
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VII.  Inreference to subparagraph 8 (i) of Article 26 (Limitation on Benefits):

It is understood that, in determining whether a person will be considered a“resident of a member
date of the European Communities’ for purposes of subparagraph 8 (i) of Article 26, such person will
be considered to be otherwise entitled to the benefits of the Convention between that person’s ate of
residence and the United States if that person is entitled to the benefits of such Convention with respect
to theitems of income derived from the United States under al provison of such Convention with the
exception of any provisonsin such Convention relating to the limitation on benefits, except that such
person must o satisfy any relevant provision reating to the limitation on benefits of such Convention, if
Article 26 does not contain a provision that is of the same or smilar nature as the provison in such
Convention.

VIII.  Inreferenceto paragraph 2 of Article 35 (Exempt Pension Trusts):
For the purpose of paragraph 2 of Article 35, a person is considered to be arelated person if more
than 80% of the vote or vaue of any class of the sharesis owned by the person deriving the income.

If the foregoing understandings and interpretation of the various provisions meet with the approva of
the Government of the Kingdom of the Netherlands, this Note and your Note in reply thereto will
condtitute a common and binding understanding by our Governments of the Convention and the
Protocol.

Accent, Your Excdlency, the expression of my highest consideration.

For the Secretary of State:
() Danie K. Taullo

His Excdlency
Adriaan Jacobovits de Szeged
Ambassador of the Kingdom of the Netherlands ?

| have the honour to inform you, that my Government agrees to the above.
Accept, Your Excdlency, the expression of my highest congderation.

() A. P. R. Jacobovits de Szeged
Ambassador of the
Kingdom of the Netherlands

PROTOCOL AMENDING THE CONVENTION BETWEEN THE UNITED STATES OF
AMERICA AND THE KINGDOM OF THE NETHERLANDS FOR THE AVOIDANCE OF
DOUBLE TAXATION AND THE PREVENTION OF FISCAL EVASION WITH RESPECT TO
TAXES ON INCOME
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The Government of the United States of America and the Government of the Kingdom of the
Netherlands, desiring to amend the Convention between the United States of America and the Kingdom
of the Netherlands for the avoidance of double taxation and the prevention of fisca evasion with respect
to taxes on income, Sgned a Washington on December 18, 1992 (hereinafter referred to as "the
Convention™),

Have agreed asfollows:

ARTICLE 1
Article 12 (Interet) of the Convention shal be amended by adding the following paragraph:

"8. Notwithgtanding the provisions of paragraph 1, interest arising in one of the States and
beneficialy owned by an enterprise of the other State and attributable to a permanent establishment of
that enterprise in athird jurisdiction, may aso be taxed in the firg-mentioned State if the profits of that
permanent establishment are subject to an aggregate rate of tax, in the other State and the third
jurisdiction in which the permanent establishment is Stuated, thet is, in the case of interest arising in the
first-mentioned State and beneficially owned by an enterprise of the other State before January 1, 1998,
less than 50 percent of the genera rate of company tax applicable in the other State, and in the case of
interest arising in the first-mentioned State and beneficidly owned by an enterprise of the other State on
or after January 1, 1998, less than 60 percent of the genera rate of company tax applicable in the other
State, but the tax so charged shal not exceed 15 percent of the gross amount of such interest.

However, the provisions of this paragraph shall not apply to interest derived in connection with or
incidentd to the active conduct of atrade or business carried on by the permanent establishment in the
third jurisdiction (other than the business of making or managing investments, unless these activities are
banking or insurance activities carried on by a bank or insurance company).”

ARTICLE 2
Article 13 (Royaities) of the Convention shall be amended by adding the following paragraph:

"6. Notwithgtanding the provisons of paragraph 1, roydties arisng in one of the States and
beneficidly owned by an enterprise of the other State and attributable to a permanent establishment of
that enterprisein athird jurisdiction, may aso be taxed in the firs-mentioned State if the profits of that
permanent establishment are subject to an aggregate rate of tax, in the other State and the third
juridiction in which the permanent establishment is Stuated, that is, in the case of roydties arising in the
first-mentioned State and beneficidly owned by an enterprise of the other State before January 1, 1998,
less than 50 percent of the generd rate of company tax applicable in the other State, and in the case of.
roydties arigng in the firg-mentioned State and beneficially owned by an enterprise of the other State
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on or after January 1, 1998, less than 60 percent of the generd rate of company tax gpplicable in the
other State, but the tax so charged shdl not exceed 15 percent of the gross amount of such royaties.

However, the provisons of this paragraph shal not gpply if the royaties are recelved as a compensation
for the use of, or the right to use, intangible property produced or developed by the permanent
establishment itsdf.”

ARTICLE 3

Article 24 (Basis of Taxation) of the Convention shall be amended by deeting paragraph 4.

ARTICLE 4

1. Article 25 (Methods of Elimination of Double Taxation) of the Convention shall be amended by
omitting paragraph 2 and subdtituting the following paragraph:

"2. Where aresdent or nationd of the Netherlands derives items of income which according to
Article 6 (Income from Red Property), Article 7 (Business Profits) insofar as such incomeis subject to
United States tax, paragraph 5 of Article 10 (Dividends), paragraph 3 of Article 12 (Interest),
paragraph 3 of Article 13 (Royalties), paragraphs 1 and 3 of Article 14 (Capitd Gains), Article 15
(Independent Persond Services) insofar as such income is subject to United States tax, paragraph 1 of
Article 16 (Dependent Persona Services), paragraph 4 of Article 19 (Pensions, Annuities, Alimony),
Article 20 (Government Service), and paragraph 2 of Article 23 (Other Income) of this Convention are
taxable in the United States and are included in the basis of taxation, the Netherlands shall exempt such
items by dlowing areduction of itstax. This reduction shal be computed in conformity with the
provisions of Netherlands law for the avoidance of double taxation. For that purpose the said items of
income shal be deemed to be included in the total amount of the items of income which are exempt
from Netherlands tax under those provisons.”

2. Article 25 (Methods of Elimination of Double Taxation) of the Convention shal be further
amended by adding the following paragraph:

"8. Findly, the Netherlands shdl alow a deduction from the Netherlands tax for the items of income
which according to paragraph 8 of Article 12 (Interest) and paragraph 6 of Article 13 (Royaties) may
be taxed in the United States to the extent that these items are included in the basis of taxation and are
not exempt from tax in the Netherlands as profits of a permanent establishment under the Netherlands
nationd taxing regime or under any hilaterd or multilatera provison for the avoidance of double taxation
agreed to by the Netherlands.

The amount of this deduction shdl be equd to:
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a) in the case of interest which may be taxed in the United States according to
paragraph 8 of Article 12 (Interest), 15 percent of such interest;
b) in the case of roydties which may be taxed in the United States according to
paragraph 6 of Article 13 (Royalties), 15 percent of such royalties,
but shal in no case exceed the amount of the reduction which would be dlowed if the items of income
50 included were the sole items of income which are exempt from Netherlands tax under the provisons
of Netherlands law for the avoidance of double taxation."

ARTICLE S

Subparagraph k of paragraph 1 of Article 26 of the Convention shall be amended by replacing the
words "must meet the residence requirements that are described in such clause or subparagraph.” by the
following: must be aresident of one of the States or aresident of amember state of the European
Communities

ARTICLE 6
Paragraph 2 of Article 35 of the Convention shal be amended by adding the following:

"The provisions of paragraph 1 shdl aso not apply with respect to dividends paid by a person
resdent in the United States that is a Red Edtate Investment Trust from gains realizes on the disposition
of real property Stuatesin the Unites States."

ARTICLE 7

1. This Protocol shall enter into force on the later of the dates on which the respective Governments
have notified each other in writing that the formdities conditutionally required in their respective States
have been complied with, and its provisions shdl have effect for taxable years and periods beginning on
or after thefirst day of January in the year following the date of entry into force of the Convention.

2. Notwithstanding the provisons of paragraph 1, the provisions of paragraph 8 of Article 12
(Interest), paragraph 6 of Article 13 (Royaties) and paragraph 8 of Article 25 (Methods of Elimination
of Double Taxation) of the Convention as added by this Protocol shdl have effect for payments made
on or after the thirtieth day after the date on which this Protocol has entered into force.

IN WITNESS WHEREOF the undersigned, duly authorized thereto, have signed this Protocol.

DONE in duplicate a& Washington this thirteenth day of October, 1993, in the English and
Netherlands languages, the two texts being equaly authentic.
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FOR THE GOVERNMENT OF FOR THE GOVERNMENT OF
THE UNITED STATES OF THE KINGDOM OF THE
AMERICA: NETHERLANDS:

() Danie K. Tarullo () A.P. R. Jacobovits de Szeged
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PROTOCOL

AMENDING THE CONVENTION BETWEEN THE UNITED STATES OF AMERICA AND
THE KINGDOM OF THE NETHERLANDS FOR THE AVOIDANCE OF DOUBLE
TAXATION AND THE PREVENTION OF FISCAL EVASION WITH RESPECT TO

TAXES ON INCOME

The Government of the United States of America and the Government of the Kingdom
of the Netherlands, desiring to amend the Convention between the United States of America
and the Kingdom of the Netherlands for the avoidance of double taxation and the prevention of
fiscal evasion with respect to taxes on income, signed at Washington on December 18, 1992, as
amended by a protocol signed at Washington on October 13, 1993 (hereinafier referred to as
"the Convention"),

Have agreed as follows:
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ARTICLE 1

Article | {General Scope) of the Convention is amended by adding the following paragraph:
“3.  a) Notwithstanding the provisions of subparagraph 2 b):
i) any question arising as to the interpretation or application of this
Convention and, in particular, whether a taxation measure is
within the scope of this Convention shall be determined
exclusively in accordance with the provisions of Article 29
{Mutual Agreement Procedure) of this Convention; and
i) the provisions of Article XVII of the General Agreement on
Trade in Services shall not apply to a taxation measure unless the
competent authorities agree that the measure is not within the
scope of Article 28 (Non-Discrimination) of this Convention.
b) For the purpose of this paragraph, a "measure” is a law, regulation, rule,

procedure, decision, administrative action, or any similar provision or action.”

ARTICLE 2
Article 4 (Resident) is amended by omitting the last sentence of paragraph | and substituting
the following seatence:
“However, the term "resident of one of the States” does not include any person who is

liable to tax in that State in respect only of income from sources in that State."

ARTICLE 3
(a) Article 10 (Dividends) of the Convention is omitted and the following Article is substituted:
“Article 10
DIVIDENDS
[ Dividends paid by a company which is a resident of one of the States to a resident of the

other State may be taxed in that other State.
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2, However, such dividends may also be taxed in the State of which the company paying
the dividends is a resident and according to the laws of that State, but if the beneficial owner of
the dividends is a resident of the other State, the tax so charged shall not exceed:
a) 5 percent of the gross amount of the dividends if the beneficial owner is a
company which holds directly at least 10 percent of the voling power in the company
paying the dividends; and
b) 15 percent of the gross amount of the dividends in all other cases,
3. Notwithstanding the provisions of paragraph 2, dividends shall not be taxed in the
State of which the company paying the dividends is a resident if the person who is the
beneficial owner of the dividends is a company that is a resident of the other State that has
owned directly shares representing 80 percent or more of the voting power in the company
paying the dividends for a 12-month period ending on the date the dividend is declared
and:
a) owned, directly or indirectly, shares representing at least 80 percent of the
voting power in the company paying the dividends prior to October 1st, 1998;
b) is a qualified person by reason of subparagraph c) of paragraph 2 of Article
26 (Limitation on Benefils),;
c) is entitled to benefits with respect to the dividends under paragraph 3 of
Article 26; or
d) has received a determination pursvant to paragraph 7 of Article 26 with
respect to this paragraph.
4, a} Subparagraph a) of paragraph 2 and paragraph 3 shall not apply in the case of
dividends paid by a United States person that is a Regulated Investment Company
(RIC) or a Real Estate Investment Trust (REIT) or in the case of dividends paid by a
Dutch company that is a “beleggingsinstelling” in the sense of Article 28 of the
Netherlands Corporation Tax Act (Wet op de vennoctschapsbelasting 1969) (hereinafier
referred (o as “beleggingsinstelling™).
b) In the case of dividends paid by a RIC or a beleggingsinstelling, subparagraph b)

of paragraph 2 shall apply.
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c) In the case of dividends paid by a REIT or, notwithstanding subparagraph b) of
this paragraph 4, by a beleggingsinstelling that invests in real estate to the same extent
as is required of a REIT, subparagraph b) of paragraph 2 shall apply only if:

i) the beneficial owner of the dividends is an individual holding an interest
of not more than 25 percent in the REIT or belegpingsinstelling;

ii) the dividends are paid with respect lo a class of stock that is publicly
traded and the beneficial owner of the dividends holds an interest of not
more than 5 percent of any class of the stock of the REIT or
beleggingsinstelling;

iii)  the beneficial owner of the dividends holds an interest of not more than
10 percent in the REIT or beleggingsinstelling and the gross value of no
single interest in real property held by the REIT or beleggingsinstelling
exceeds 10 percent of the gross value of the total interest in real property
held by the REIT or beleggingsinstelling; or

iv)  the beneficial owner is a beleggingsinstelling, in the case of dividends
paid by a REIT, or a RIC or a REIT, in the case of dividends paid by a
beleggingsinstelling.

5. The provisions of the preceding paragraphs shall not affect the taxation of the company
in respect of the profits out of which the dividends are paid.

6. ‘The term “dividends" as used in this Convention means income from shares or other
rights participating in profits, as well as income from other corporate rights which is subjected
to the same taxation treatment as income from shares by the laws of the State of which the
company making the distribution is a resident, For the purposes of this paragraph, the term
“dividends” also includes, in the case of the Netherlands, income from debt claims that is
subjected to the same taxation treatment as income from shares and, in the case of the United
States, income from debt obligations carrying the right to participate in profits.

7. The provisions of paragraphs 1, 2, 3, and 4 of this Article shall not apply if the
beneficial owner of the dividends, being a resident of one of the States, carries on business in

the other State of which the company paying the dividends is a resident, through a permanent



Case 3:17-mc-00094 Document 1-3 Filed 03/28/17 Page 87 of 101

establishment situated therein, or performs in that other State independent personal services
from a fixed base situated therein, and the holding in respect of which the dividends are paid
forms part of the business property of such permanent establishment or pertains to such fixed
base. In that case the provisions of Article 7 (Business Profits) or Article 15 (Independent
Personal Services), as the case may be, shall apply.

8. Where a company which is a resident of one of the States derives profits or income
from the other State, that other State may not impose any tax on the dividends paid by the
company, except insofar as such dividends are paid to a resident of that other State or insofar as
the holding in respect of which the dividends are paid forms part of the business property of a
permanent establishment or pertains to a fixed base situated in that other State, nor, except as
provided in Article 11 (Branch Tax), subject the company’s undistributed profits to a tax on the
company’s undistributed profits, even if the dividends paid or the undistributed profits consist

wholly or partly of profits or income arising in such other State.”

(b) Article 25 (Methods of Elimination of Double Taxation) is modified by
i) omitting in the first sentence of paragraph 2 “paragraph 5 of Articlel0” and
substituting “paragraph 7 of Article 10”; and
i) omitting in subparagraph 3(c} “paragraph 2(i) of Article 10" and substituting

“paragraph 4 of Article 10"

ARTICLE 4
Article 11 (Branch Tax) is medified by adding at the end of paragraph 3 the following new
sentence:
“Paragraph 1 shall not apply in the case of a company that:
a) prior to October 1st, 1998 was engaged in activities giving rise to profits
attributable to that permanent establishment or to income or gains to which the
provisions of Article 6 or, as the case may be, paragtaph 1 of Article 14 apply;
b) is a qualified person by reason of subparagraph c) of paragraph 2 of Article 26

{Limitation on Benefits} of this Convention; ot
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) is entitled to benefits with respect to the dividends under paragraph 3 of Article
26; or
d) has received a determination pursuant to paragraph 7 of Article 26 with respect to

this paragraph.”

ARTICLE 5
(a) Article 19 (Pensions, Annuities, Alimony) is amended by adding the following new
paragraphs;
“7.  Where an individual who is a resident of one of the States is a member or beneficiary
of, or participant in, an exempt pension trust that is a resident of the other State, income eamned
by the exempt pension trust may be taxed as income of that individual only when, and, subject
to the provisions of paragraphs 1, 2 and 3 of this Article, to the extent that, it is paid to, or for
the benefit of, that individual from the exempt pension trust (and not transferred to another
exempt pension trust in that other State).
8. Where an individual who is a member or beneficiary of, or participant in, an exempt
pension trust established in one of the States exercises an employment or self-employment in
the other State:
a) contributions paid by or on behalf of that individual to the exempt pension trust
during the period that he exercises an employment or self-employment in the ather State
shall be deductible {or excludible) in computing his taxable income in that other State;
and
b) any benefits accrued under the exempt pension trust, or contributions made to
the exempt pension trust by or on behalf of the individual’s employer, during that
period shall not be treated as part of the employee’s taxable income and any such
contributions shall be allowed as a deduction in computing the business profits of his
employer in that other State.
The relief available under this paragraph shall not exceed the relief that would be allowed by
the other State to residents of that State for contributions to, or benefits accrued under, an
exempt pension trust established in that State.

9. The provisions of paragraph 8 of this Article shall not apply unless:
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10.

a) contributions by or on behalf of the individual, or by or on behalf of the
individual’s employer, to the exempt pension trust (or to another similar exempt
pension trust for which the first-mentioned exemplt pension trust was substituted) were
made before the individual began to exercise an employment or self-employment in the
other State; and
b) the competent authority of the other State has agreed that the exempt pension
trust generally corresponds to an exempt pension trust established in that other State.
&) Where a citizen of the United States who is a resident of the Netherlands
exercises an employment in the Netherlands the income from which is taxable in the
Netherlands and is botne by an employer wha is a resident of the Netherlands or by a
permanent establishment situated in the Netherlands, and the individual is a member or
beneficiary of, or participant in, an exempt pension trust established in the Netherlands,
i) contributions paid by or on behalf of that individual 1o the exempt
pension trust during the petiod that he exercises the employment in the
Netherlands, and that are attributable to the employment, shall be
deductible {(or excludible) in computing his taxable income in the United
States; and
if) any benefits accrued under the exempt pension trust, or contributions
made to the exempt pension trust by or on behalf of the individual’s
employer, during that period, and that are attributable to the
employment, shall not be treated as part of the employee’s taxable
income in computing his taxable income in the United States. This
paragraph shall apply only to the extent that the contributions or benefits
qualify for tax relief in the Netherlands.
b} The relief available under this paragraph shall not exceed the relief that would
be allowed by the United States (o its residents for contributions to, or benefits accrued
under, a generally corresponding exempt pension trust established in the United States.
¢} For purposes of determining an individual’s eligibility to participate in and

receive tax benefits with respect 1o an exemplt pension trust established in the United
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Stales, contributions made to, or benefits accrued under, an exempt pension trust
established in the Netherlands shall be treated as contributions or benefits under a
generally corresponding exempt pension trust established in the United States to the
extent relief is available to the individual under this paragraph.
d) This paragraph shall not apply unless the competent authority of the United
States has agreed that the exempt pension trust generally corresponds to an exempt
pension trust established in the United States.
11, The benefits of paragraphs 7, 8, 9 and 10 will apply with respect 1o an exempt pension
trust that is established in the United States only if the pension trust undertakes to provide
information and to provide surety io the tax authoritics of the Netherlands in accordance with

the Netherlands law regarding designated foreign pension trusts.”

(b) Article 28 (Non-Discrimination) is modified by omitting paragraph 5 and re-numbering

paragraphs 6 and 7 as 5 and 6.

ARTICLE 6

Article 24 (Basis of Taxation) of the Convention is amended by:

(a) inserting in the last sentence of paragraph 1 "or long-term resident” after "include a former

citizen™;

(b) omitting in the last sentence of paragraph ! "United States citizenship” and substituting

"such United States status”;

(c) omitting in subparagraph 2 a) “paragraph 4 of Article 19" and substituting “paragraphs 4, 7,

8 and 10 of Article 19";

(d) omitting in the first sentence of paragraph 3 “paragraph 5 of Article 10” and substituting

“paragraph 7 of Article 10”; and
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(e) adding a new paragraph as foillows:

"4, Inthe case of an item of income, profit or gain derived through a person that is fiscally
transparent under the laws of either State, such item shall be considered to be derived by a
resident of a State to the extent that the item is treated for the purposes of the taxation law of

such State as the income, profit or gain of a resident.”

ARTICLE 7

Article 26 (Limilation on Benefits) of the Convention is omitted and the following Article is

substituted:
“Article 26
LIMITATION ON BENEFITS
1. Except as otherwise provided in this Article, a resident of one of the States that derives

income from the other State shall be entitled to all the benefits of this Convention otherwise
sccorded to residents of a State only if such resident is a “qualified person” as defined in
paragraph 2 of this Article and satisfies any other specified conditions for the obtaining of such
benefits.

2, A resident of one of the States is a qualified person for a taxable year only if such
resident is either:

a) an individual;

b) a State, or a political subdivision or local authority thereof;
c) a company, if
i) the principal class of its shares {and any disproportionate class of shares)

is listed on a recognized stock exchange specified in clauses i) or ii) of
subparagraph a) of paragraph 8 of this Article and is regularly traded on
one or more recognized stock exchanges, unless the company has no
substantial presence in the State of which it is a resident; or

i) shares representing at least 50 percent of the aggrepate voting power and

value (and at least 50 percent of any disproportionate class of shares) of
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the company are owned directly or indirectly by five or fewer companies
entitled to benefits under clause i) of this subparagraph, provided that, in
the case of indirect ownership, each intermediate owner is a resident of
either State;
d) a person described in Article 35 (Exempt Pension Trusts) of this Convention,
provided that:

i) more than 50 percent of the person’s beneficiaries, members or
participants are individuals who are residents of either State; or

if) the organization sponsoring such person is entitled to the benefits of the
Convention pursuant to this Article;

) a not-for-profit organization not described in subparagraph d) that, by virtue of
such status, is generally exempt from income taxation in its State of residence; or

f) a person, other than an individual or a company that would qualify for benefits
under clause i) of subparagraph c) but for the fact that it has no substantial presence in
the State of which it is a resident, if:

i) on at least half the days of the taxable year persons that are qualified
persons by reason of subparagraphs a), b), clause i) of subparagraph c},
or subparagraphs d) or e) of this paragraph own, directly or indirectly,
shares or other beneficial interests representing at least 50 percent of the
aggregate voting power and value (and at least 50 percent of any
disproportionate class of shares) of the person, and

i) less than 50 percent of the person’s gross income for that taxable year is
paid or accrued, directly or indirectly, to persons who are not residents of
either State in the form of payments that are deductible for the purposes
of the taxes covered by this Convention in the State of which the persen
is a resident {(but not including arm’s length payments in the ordinary
course of business for services or tangible property and payments in

respect of financial obligations to a bank, provided that where such a
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bank is not a resident of a State such payment is attributable to a
permanent establishment of that bank located in one of the States).

3. Notwithstanding that a company that is a resident of a State may not be a qualified

person, it shall be entitled to all the benefits of this Convention otherwise accorded to residents

of a State with respect to an item of income if it satisfies any other specified conditions for the

oblaining of such benefits and:
a) shares representing at least 95 percent of the aggregate voting power and value
{and at least 50 percent of any disproportionate class of shares) of the company are
owned, directly or indirectly, by seven or fewer persons who are equivalent
beneficiaries; and
b) less than 50 percent of the company’s gross income for the taxable year in which
the item of income arises is paid or accrued, directly or indirectly, to persons who are
not equivalent beneficiaries, in the form of payments that are deductible for the
purposes of the taxes covered by this Convention in the State of which the company is a
resident (but not including arm’s length payments in the ordinary course of business for
services or tangible property and payments in respect of financial obligations 1o a bank,
provided that where such a bank is not a resident of a State such payment is attributable
to a permanent establishment of that bank located in one of the States).

4, a) Notwithstanding that a resident of a State may not be a qualified person, it shall
be entitled to all the benefits of this Convention otherwise accorded to residents of a
State with respect to an item of income derived from the other State, if the resident is
engaped in the active conduct of a trade or business in the first-mentioned State (other
than the activities of making or managing investments for the resident’s own account,
unless these activities are banking, insurance or securities dealing carried on by a bank,
insurance company or registered securities dealer), the income derived from the other
State is derived in connection with, or is incidental to, that trade or business and that
resident satisfies any other specified conditions for the obtaining of such benefits,
b) If a resident of one of the States or any of its associated enterprises carries on a

trade or business activity in the other State which gives rise to an item of income,
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subparagraph a) of this paragraph shall apply to such item only if the trade or business
activity in the first-mentioned State is substantial in relation to the trade or business
activity in the ather State.
c) In determining whether a person is engaged in the active conduct of a trade or
business in a State under subparagraph a) of this paragraph, activities conducted by a
partnership in which that person is a pariner and activities conducted by persons
connected to such person shall be deemed to be conducted by such person. A person
shall be connected to anather if one possesses at least 50 percent of the beneficial
interest in the other {or, in the case of a company, shares representing at least 50 percent
of the aggregate voting power and value of the company or of the beneficial equity
interest in the company) or another person possesses, directly or indirectly, at least 50
percent of the beneficial interest (or, in the case of a company, shares representing at
least 50 percent of the aggregate voting power and value of the company or of the
beneficial equity interest in the company) in each person. In any case, a person shall be
considered to be connected to another if, on the basis of all the facts and circumstances,
one has control of the other or both are under the control of the same person or persons.
5. A person that is a resident of a State shall also be entitled to all the benefits of this
Convention otherwise accorded 1o residents of a State if that person functions as a headquarters
company for a multinational corporate group and that resident satisfies any other specified
conditions for the obtaining of such benefits. A person shall be considered a headquartets
company for this purpose only if:
a) it provides a substantial portion of the overall supervision and administration of
the group, which may include, but cannot be principally, group financing;
b) the corporate group consists of corporations resident in, and engaged in an
active business in, at least five countries, and the business activities carried on in each
of the five countries {or five groupings of countries) generate at least 10 percent of the

gross income of the group;



Case 3:17-mc-00094 Document 1-3 Filed 03/28/17 Page 95 of 101

13

c} the business activities carried on in any one country other than the State of
residence of the headquarters company generate less than 50 percent of the gross
income of the group;

d) no more than 25 percent of its gross income is derived from the other State;

e) it has, and exercises, independent discretionary autherity o carry out the
functions referred to in subparagraph a);

f) it is subject to the same income taxation rules in its country of residence as
persons described in paragraph 4; and

g) the income derived in the other State either is derived in connection with, or is

incidental to, the active business referred to in subparagraph b).

If the gross income requirements of subparagraphs b), c), or d) of this paragraph are not

fulfilled, they will be deemed to be fulfilled if the required ratios are met when averaging the

gross income of the preceding four years.

6.

A person, resident of one of the States, which derives from the other State income

mentioned in Article 8 (Shipping and Air Transport) and which is not entitled to the benefits of

this Convention because of the foregoing paragraphs, shall nevertheless be entitled to the

benefits of this Convention with respect to such income if:

7.

a) more than 50 percent of the beneficial interest in such person (or in the case of a
company, more than 50 percent of the value of the stock of such company) is owned,
directly or indirectly, by qualified persons or individuals who are residents of a third
state; or

b) in the case of a company, the stock of such company is primarily and regularly
traded on an established securities market in a third state, provided that such third state
grants an exemption under similar terms for profits as mentioned in Article 8 of this
Convention to citizens and corporations of the other State either under its national law
or in common agreement with that other State or under a Convention between that third
state and the other State.

A person resident of one of the States, who is not entitled to some or all of the benefits

of this Convention because of the foregoing paragraphs, may, nevertheless, be granted benefits
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of this Convention if the competent authority of the State in which the income in question

arises so determines. In making such determination, the competent authority shall take into

account as its guidelines whether the establishment, acquisition or maintenance of such person

or the conduct of its operations has or had as one of its principal purposes the obtaining of

benefits under this Convention. The competent authority of the State in which the income

arises will consult with the competent authority of the other State before denying benefits of the

Convention under this paragraph.

8. For the purposes of this Article the following rules and definitions shall apply:

a)

b)

the term “recognized stock exchange™ means:

i)

ii)

i)

iv)

i}

the NASDAQ System and any stock exchange registered with the U.S.
Securities and Exchange Commission as a national securities exchange
under the U.S. Securities Exchange Act of 1934;

the Amsterdam Stock Exchange and any other stock exchange subject to
regulation by the Authority for the Financiat Markets {or its successor) in
the Netherlands;

the Irish Stock Exchange, the Swiss Stock Exchange and the stock
exchanges of Brussels, Frankfurt, Hamburg, Johannesburg, London,
Madrid, Milan, Paris, Stockholm, Sydney, Tokyo, Toronto and Vienna;
and

any other stock exchange which the competent authorities agree to
recognize for the purposes of this Article;

the term “principal class of shares™ means the ordinary or common
shares of the company, provided that such class of shares represents the
majority of the voting power and value of the company. If no single
class of ordinary or common shares represents the majority of the
aggregate voting power and value of the company, the *principal class of
shares” is that class or those classes that in the aggregate represent a
majority of the aggregate voting power and value of the company;

the term “shares” shall include depository receipts thereof or trust
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certificates thereof;

the term “disproporiionate class of shares™ means any class of shares of a

company resident in one of the States that entitles the shareholder to disproportionately

higher participation, through dividends, redemption payments or otherwise, in the

earnings generated in the other State by particular assels or activities of the company;

d)

a company has no substantial presence in the State of which it is a resident if:

i)

ii)

A) the aggregate volume of trading in such company’s stock on
recognized stock exchanges located in the other State is greater than the
aggregate volume of trading in its stock on recognized stock exchanges
in its primary economic zone, or

B) the company is not traded on any recognized stock exchange located
in the primary economic zone of the State of which the company is a
resident, or trading on such exchange or exchanges constitutes less than
10 percent of total worldwide trading in such company’s stock; and

the company’s primary place of management and control is not in the

State of which it is a resident;

in making the determinations in subparagraph d),

i)

ii)

iii)

for purposes of clause i) thereof, the company may make the
determination using average trading volumes for the three preceding
taxable years;

the primary economic zone of the Netherlands includes the member
states of the Evropean Union or the European Economic Area. The
primary economic zone of the Uniled States includes the states party to
the North American Free Trade Agreement; and

the company's primary place of management and control will be in the
State of which it is a resident only if executive officers and senior
management employees exercise day-to-day responsibility for more of
the strategic, financial and operational policy decision making for the

company (including its direct and indirect subsidiaries) in that State than
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in any other state and the staffs conduct more of the day-to-day activities
necessary for preparing and making those decisions in that State than in

any other state.

f) an equivalent beneficiary is a resident of a member state of the European Union

or of a European Economic Area state or of a party to the North American Free Trade

Agreement but only if that resident:

i)

A) would be entitled to all the benefits of a comprehensive convention
for the avoidance of double taxation between any member state of the
European Union or a European Economic Area state or any party to the
North American Free Trade Agreement and the State from which the
benefits of this Convention are claimed under provisions analogous to
subparagraph a), b), clause i) of subparagraph c) or subparagraph d) or e)
of paragraph 2 of this Article, provided that if such convention does not
contain a comprehensive limitation on benefits article, the person would
be a qualified person under subparagraph a), b), clause i} of
subparagraph ¢) or subparagraph d) or €) of paragraph 2 of this Article if
such person were a resident of one of the States under Article 4
(Resident) of this Convention; and

B) with respect to income referred to in Article 10 (Dividends), 11
(Branch Tax), 12 (Interest) or 13 (Royalties) of this Convention, would
be entitled under such convention to a rate of tax with respect to the
particular class of income for which benefits are being claimed under
this Convention that is at least as low as the rate applicable under this
Convention; or

is a resident of a State that is & qualified person by reason of
subparagraph a), b}, clause i) of subparagraph c) or subparagraph d) or )

of paragraph 2 of this Article.

For the purposes of applying paragraph 3 of Article 10 (Dividends) in order to

determine whether a person, owning shares, directly or indirectly, in the company
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claiming the benefits of this Convention, is an equivalent beneficiary, such person shall
be decmed to hold the same voting power in the company paying the dividend as the
company claiming the benefits holds in such company;

2) with respect to dividends, interest or royalties arising in the Netherlands and
beneficially owned by a company that is a resident of the United States, a company that
is a resident of a member state of the European Union will be treated as satisfying the
requirements of subparagraph f) i) B) for purposes of determining whether such United
States resident is entitled to benefits under this paragraph if a payment of dividends,
interest or royalties arising in the Netherlands and paid directly to such resident of a
member state of the European Union would have been exempt from tax pursuant lo any
directive of the European Union, notwithstanding that the income tax convention
between the Netherlands and that other member state of the European Union would
provide for a higher rate of tax with respect to such payment than the rate of tax
applicable to such United States company under Article 10 (Dividends), 12 (Interest), or
13 (Royalties) of this Convention;

h) for the purposes of paragraph 2 of this Article, the shares in a class of shares are
considered to be regularly traded on one or more recognized stock exchanges in a
taxable year if the aggregate number of shares of that class traded on such stock
exchange or exchanges during the twelve months ending on the day before the
beginning of that taxable year is at least six percent of the average number of shares

outstanding in that class during that twelve-month period.”

ARTICLE 8§
Article 32 (Limitation of Articles 30 and 31} is omitted and the following Article is substituted:
"Article 32
LIMITATION OF ARTICLES 30 AND 31
I In no case shall the provisions of Articles 30 (Exchange of Information and
Administrative Assistance) and 31 (Assistance and Support in Collection) be construed so as to

impose on one of the States the obligation:
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a) to carry out administrative measures at variance with the laws and administrative
practice of that or of the other State;
b) to supply information which is not obtainable under the laws or in the normal

course of the administration of that or of the other State;

<) to supply information which would disclose any trade, business, industrial,

commercial, or professional secret or irade process, or information, the disclosure of which

would be contrary to public policy.
2, Notwithstanding paragraph 1, the competent authority of each State shall have the
authority to obtain and provide information held by financial institutions, nominees or persons
acting in an agency or fiduciary capacity or information about persons holding interests,
including bearer shares, in another person, regardless of any laws or practices of the State that
might otherwise preclude the obtaining of such information.
3. The provisions of this Convention shall not impose on a State the obligation to obtain or
provide information which would reveal confidential communications between a client and an
attorney, solicitor or other admitted legal represemtative where such communications are:

a) produced for the purposes of seeking or providing legal advice; or

b) produced for the purposes of use in existing or contemplated legal proceedings.”

ARTICLE 9
(a) Article 2 (Taxes Covered) is modified by omitting "the Mining Act of 1810 (Mijnwet
1810) with respect to concessions issved from 1967, or pursuand to the Netherlands
Continental Shelf Mining Act of 1965 (Mijnwet Continentaal Plat 1965) hereinafier
referred to as 'profit share™ in the first paragraph and substituting "the Mining Act

”

(Mijnbouwwet) hereinafter referred to as "profit share™,

(b) Article 18 (Artistes and Athletes) is modified by omitting “Netherlands guilders” in the first

paragraph and substituting “curo”.
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(c) Article 22 (Students and Trainces) is modified by omitting “Netherlands guilders™ and

substituting “euro™ in subparagraph 1 b) ii) and subparagraph 2 b).

ARTICLE 10

1. This Protocol shall enter into force on the later of the dates on which the respective
Governments have notified each other in writing that the formalities constitutionally required in
their respective States have been complied with, and its provisions shall have effect:

a) in respect of taxes withheld at source, for amounts paid or credited on or after

the first day of the second month next following the date on which the Protocol enters

into force, and

b) in respect of other taxes, for taxable periods beginning on or after the first day of

January in the year following the date of entry into force of the Protocol.
2. Notwithstanding paragraph |, where any person entitled to benefits under the
Convention as unmodified by this Protocol would have been entitled to greater benefits
thereunder than under the Convention as modified by this Protocel, the Convention as
unmeodified shall, at the election of such person, continue to have effect in its entirety with
respect to such person for a twelve-month period from the date on which the provisions of this

Protocol would have effect under paragraph 1 of this Article.

IN WITNESS WHEREOF the undersigned, duly authorized thereto, have sipned this
Protocol.
DONE in duplicate at Washington, this 8th day of March, 2004, in the English and

Netherlands languages, the two texts being equally authentic,

FOR THE GOVERNMENT OF THE FOR THE GOVERNMENT OF THE
UNITED STATES OF AMERICA: KINGDOM OF THE NETHERLANDS:

(- W S W
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

IN THE MATTER OF THE TAX

LIABILITIES OF: Civil Action No.

JOHN DOES, Dutch taxpayers, who at any
time during the period January 1, 2009,
through December 31, 2016, held an
American Express payment card

linked to a bank account located

outside the Netherlands.

DECLARATION OF GODWIN O. NDUKWE

I, Godwin O. Ndukwe, pursuant to 28 U.S.C. § 1746, declare and state:

1. | am a duly commissioned internal Revenue Agent ("Revenue Agent’)
assigned as a Technical Specialist in the Internal Revenue Service's (the “Service”)
Offshore Compliance Initiatives Program. The Offshore Compliance initiatives Program
develops projects, methodologies, and techniques for identifying United States
taxpayers who are involved in abusive offshore transactions and financial arrangements
for tax-avoidance purposes. | have been a Revenue Agent since 2007. As a Revenue
Agent, | have received training in tax law and audit techniques, and | have received
specialized training in abusive domestic and offshore tax issues both as a Domestic
Field Revenue Agent and as an International Examiner in the Large Business and
International {LB&I) Division of the Internal Revenue Service. | also have experience
examining and investigating domestic and offshore tax matters.

2. Since September 2013, | have been assigned to work on the Service's

Offshore Private Banking Initiative. From 2009 to 2013, | worked as an International

-1- Exhibit
2
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Examiner - Revenue Agent providing specialist guidance and expertise on international
and cross-border transactions issues to Domestic Field Revenue Agents examining
and/or investigating such issues on tax returns of businesses and entities with total
assets of $10 million or more. | also personally conducted specific examinations
(audits) of taxpayers with cross-border issues, as well as investigations of failures to file
information returns such as Form 5471, Information Return of U.S. Persons With
Respect to Certain Foreign Corporations; Form 5472, Information Return of a 25%
Foreign-Owned U.S. Corporation or a Foreign Corporation Engaged in a U.S. Trade or
Business; Form 8858, Information Return of U.S. Persons With Respect To Foreign
Disregarded Entities; and Form 8865, Return of U.S. Persons With Respect to Certain
Foreign Partnerships; and | have assisted other Revenue Agents in similar
examinations and investigations. From 2007 to 2009, | worked as a Domestic Field
Revenue Agent in LB&I's Natural Resources and Construction Industry Group
examining large and mid-size businesses nationwide that are engaged in the oil and
gas, mining, utilities, forestry, chemical, waste management, nuclear energy, alternative
energy, and construction industries.

3. Prior to joining the Service, | worked as a Systems Accountant at the
United States Department of Agriculture’s National Finance Center and was responsible
for reviewing, analyzing, reconciling, and preparing financial statements for several
federal agencies, as part of the President’s reporting mandates. Previous to that, | was
employed as a Corporate Auditor, as well as Assistant Controller of Foreign Accounting,
for a multinational company and was responsible for handling regulatory, international

accounting, and other tax matters. | also spent many years since 1985 in public
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accounting, corporate management, and operational accounting corporate divisions,
including positions as a general and foreign exchange accountant at the Barclays Bank
of Nigeria, renamed the Union Bank of Nigeria.

4, | have a Master's Degree in Business Administration (MBA) from the
Florida Institute of Technology, Melbourne, Florida, and | received a Certified Business
Manager certificate from the Association of Professionals in Business Management
(APBM).

5. As stated in the Declaration of Douglas O'Donnell (*U.S. Competent
Authority”) dated October 12, 2016, filed concurrently with this Declaration, the
Netherlands Competent Authority has properly requested assistance from the Service
to obtain information pursuant to Article 30 of the Convention Between the United
States of America and the Kingdom of the Netherlands for the Avoidance of Double
Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on Income, as
amended by a protocol signed at Washington on March 8, 2004 (hereinafter referred to
as "the Convention").

6. The U.S. Competent Authority’s office has requested my assistance in my
capacity as an IRS Revenue Agent to obtain the information requested by the
Netherlands Competent Authority. The U.S. Competent Authority has provided me with
information from the Netherlands Tax and Customs Administration ("“NTCA") regarding
its Payment Card Project and a description of the American Express Company
(American Express) records the NTCA has requested for its use in determining the
correct income tax liabilities of certain as-yet-unidentified taxpayers (hereinafter “John

Does") under the laws of the Netherlands.
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7. The John Doe class being investigated by the NTCA are Dutch taxpayers,
who at any time during the period January 1, 2009, through December 31, 2016, held
an American Express payment card linked to a bank account located outside the
Netherlands. Through a pilot project, the NTCA has determined that Dutch taxpayers
holding payment cards issued outside the Netherlands often link such cards to financial
accounts also located outside the Netherlands that are used as the source of payment
for the credit cards. Two thirds of cardholders identified in that project as having such
cards confessed that they had not disclosed an offshore bank account in their annual
income tax returns.

8. In furtherance of the Netherlands Competent Authority’s request for
information, the Service proposes to issue an administrative “John Doe” summons to
American Express Travel Related Services Company, inc., the American Express
affiliate that maintains the computer systems used to process and record transactions
on American Express payment cards worldwide. A copy of the proposed summons is
attached to this Declaration as Exhibit A. As described in greater detail below: (1) the
proposed “John Doe” summons to American Express Travel Related Services
Company, Inc., relates to the investigation of a particular person or ascertainable group
or class of persons; (2) there is a reasonable basis for believing that this person or
group or class of persons has failed or may have failed to comply with provisions of the
internal revenue laws of the Netherlands; and (3) the information and documents
sought to be obtained from the examination of the records or testimony (and the

identities of the persons with respect to whose tax liability the summons has been
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issued) are not readily available from sources other than American Express Travel

Related Services Company, inc.

L The Summons Describes a Particular Person or Ascertainable Class of Persons

9. The proposed “John Doe” summons to American Express Travel Related
Services Company, Inc., seeks information regarding Dutch taxpayers, who at any time
during the period January 1, 2009, through December 31, 2016, held an American
Express payment card linked to a bank account located outside the Netherlands.
American Express permits the linking of cards only to bank accounts in the country of
the cardholder’s residence, which American Express determines from the cardholder’s
address of record on the card application. Therefore, in order to link an American
Express card to a bank account outside the Netherlands, a Dutch citizen would need to
show a residence of record in the country of the bank account on the American Express
application. The summons requests American Express to produce records for cards
with non-Dutch addresses of record if the account has other indicia of actual Dutch
residence, such as the mailing of the card to a Dutch address; alternate contact
information containing a Dutch address, telephone number or e-mail address; or
substantial card use in the Netherlands.

10. This class of persons is ascertainable in that the individuals in the class
are particularized from the general public by their characteristics of being Dutch
individuals, who at any time during the period January 1, 2008, through December 31,
2016, heid an American Express payment card linked to a bank account located
outside the Netherlands. Specifically, American Express Travel Related Services

Company, Inc., should be able, for the relevant time period, to ascertain from its
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account records which American Express cardholders with addresses of record outside
the Netherlands are Dutch, based upon the address, telephone, and e-mail descriptors
and card usage attributes set forth in the proposed summons, and which of those

cardholders’ accounts are linked to bank accounts outside the Netherlands.

. There |Is a Reasonable Basis to Believe that Members of the John Doe Class
May Have Failed to Comply with the Internal Revenue Laws of the Netherlands

11.  The Netherlands Competent Authority has provided the following
information to the Service, through the U.S. Competent Authority, about the experience
of the NTCA regarding the level of tax noncompliance of Dutch taxpayers holding
payment cards linked to undisclosed bank accounts located outside the Netherlands:

al) Based on what it had learned about the success of payment card
projects to identify offshore tax non-compliance by other taxing jurisdictions,
including the United States, the United Kingdom, Denmark, and Norway, the

NTCA has established a Payment Card Project in which information on the use

of payment cards issued by foreign financial institutions has been used to

identify non-compliant Dutch taxpayers.

b.) The NTCA began this effort with a pilot project to find out if it was
possible to effectively identify taxpayers with undisclosed foreign bank accounts
by analyzing payment transactions that took place in the Netherlands with
payment cards issued by financial institutions outside of the Netherlands. If so,
this would mean that NTCA would be able to actively detect noncompliant
taxpayers without being dependent on incidental information passively received

as had historically been its practice.
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c.) The pilot project analyzed transactional data related to a sample of
51 payment cards drawn from a population of all cards that were used in the
Netherlands more than 75 days in 2009 through 2011 and were issued by
financial institutions located in jurisdictions deemed likely to shelter Dutch
taxpayers with undisclosed accounts. The sample was chosen based on a
combination of the highest spending levels and the longest duration of Dutch
usage.

d.)  The pilot project successfully identified the cardholders of
approximately 75 percent of the cards in the sample, and two thirds
(approximately 25) of the identified cardholders confessed that they had not
disclosed an offshore bank account that was linked to the payment card in
question in their annual income tax returns.

e.)  The tax non-compliance of the two thirds of cardholders identified
in the pilot project varied from relatively simple unreported savings accounts to
unreported business profits that were funneled through multiple companies in
Caribbean jurisdictions and ultimately loaned back as a mortgage on a
residential property of the Dutch cardholder. Examples include a Dutch doctor
with a credit card linked to a €700,000 bank account in Luxembourg that was not
reported in the doctor's tax return, and a Dutch entrepreneur with a credit card
linked to an unreported bank account in Malta that held at least €60,000 that was

not reported on the entrepreneur’s tax returns.
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f) The NTCA collected several million euros in additional tax, interest,
and penalties from the non-compliant taxpayers identified in the pilot project, and
some of those cases have been referred for criminal investigation.

g9.) In November 2015, the NTCA expanded its Payment Card Project
with an additional 1,000 cards that are currently under investigation.

12.  The results of the Dutch Payment Card Project are consistent with the
experience of the Internal Revenue Service in thousands of examinations involving
offshore bank accounts, including specifically offshore accounts linked to payment
cards issued by banks outside the United States. The Service has pursued numerous
compliance initiatives directed at offshore tax evasion since 1999, and the cases
developed from those initiatives consistently show a high level of tax non-compliance
with regard to offshore accounts.

13. Based on the information provided to the U.S. Competent Authority by the
Netherlands regarding the high level of tax non-compliance suggested by the NTCA's
payment card pilot project, and based on my general knowledge and experience
concerning taxpayers who use banking and other services in foreign jurisdictions, it is
reasonable to believe that Dutch taxpayers holding American Express Cards linked to
bank accounts located outside the Netherlands may have failed to report income to the

Netherlands.

I The Requested Materials (and the Identities of the Members of the John Doe
Class) are Not Readily Available from Other Sources.

14.  Information provided to the U.S. Competent Authority from the

Netherlands indicates that, for payment cards that are issued by American Express, the
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cardholders cannot be identified from information sources in the Netherlands, because
the account records are maintained in the United States and the records of transactions
with Dutch merchants are not processed in the Netherlands. The NTCA has requested
transactional data from the Dutch American Express establishment, which has stated
that it is unable to comply with the request because Dutch merchant transactions are
processed exclusively on computer systems maintained by U.S. American Express,
more specifically American Express Travel Related Services Company, Inc,

15.  The only repository of the information sought by the proposed summons
that is available to the NTCA or the Service is American Express Travel Related
Services Company, Inc., which holds the payment card relationship with many of the
John Doe cardholders in question and maintains records of those payment card
accounts and related financial accounts and, with respect to American Express cards
issued under license by other financial institutions, processes and maintains records of

transactions.

| declare under penalty of perjury that the foregoing is true and correct.

e

WIN O. NDUKWE
nternal Revenue Agent
internal Revenue Service

Executed this 22™ day of March, 2017.
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Article

Summons v

In the matter of _the Dutch Income Tax Liabilities of John Does*

Internal Revenue Service (Division): _Large Business and International

Industry/Area (name or number): Treaty Administration

Periods: January 1, 2009 through December 31, 2016

The Commissioner of Internal Revenue
To: American Express Travel Related Services Company, Inc.

At: 43 Butterfield Circle, El Paso, Texas 79906-5202

You are hereby summoned and required to appear before Revenue Agent Godwin O. Ndukwe or Designee

an officer of the Internal Revenue Service, to give testimony and to bring with you and to produce for examination the following books, records, papers,
and other data relating to the tax liability or the collection of the tax liability or for the purpose of inquiring into any offense connected with the
administration or enforcement of the internal revenue laws concerning the person identified above for the periods shown.

See attachment.

*"John Does" are Dutch taxpayers, who at any time during the period January 1, 2009, through December 31, 2016,
held an American Express Card (debit or credit) linked to a bank account located outside the Netherlands.

Personal appearance requirement is waived if requested information/document production is provided by mail to
Revenue Agent Godwin O. Ndukwe, 1919 Smith Street, Mail Stop HOU 1130, Houston, TX 77002-8049

Do not write in this space

Exhibit

A

Business address and telephone number of IRS officer before whom you are to appear:
1919 Smith Street, Mail Stop - HOU 1130, Houston, TX 77002-8049; Telephone: (346) 227-6332

Place and time for appearance at Internal Revenue Service, 700 East San Antonio Avenue, El Paso, Texas 79901-7020

on the day of 2017 at o'clock m.
(vear)
Issued under authority of the Internal Revenue Code this day of ‘ 2017

(vear)

Department of the Treasury
Internal Revenue Service Program Manager
Signature of issuing officer Title

WWw.irs.gov

Form 2039 (Rev. 10-2010) Signature of approving officer (if applicable) Title
Catalog Number 21405J i
g Original — to be kept by IRS
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Service of Summons, Notice
and Recordkeeper Certificates

(Pursuant to section 7603, Internal Revenue Code)

| certify that | served the summons shown on the front of this form on:

Date Time

(DATE OF SERVICE) (TIME OF SERVICE)

1. [ 1 certify that | handed a copy of the summons, which contained the attestation required by
§ 7603, to the person to whom it was directed.

How 2. [ 1 certify that | left a copy of the summons, which contained the attestation required by
Summons § 7603, at the last and usual place of abode of the person to whom it was directed. | left
W the copy with the following person (if any):
as
Served 3. [ I certify that | sent a copy of the summons, which contained the attestation required by

§ 7603, by certified or registered mail to the last known address of the person to whom it
was directed, that person being a third-party recordkeeper within the meaning of § 7603(b).
| sent the summons to the following address: American Express Travel Related Services Company, Inc.

43 Butterfield Circle, El Paso, Texas 79906-5202

Signature Title
Internal Revenue Agent

4. This certificate is made to show compliance with IRC whether or not records of the business transactions or

Section 7609. This certificate does not apply to summonses
served on any officer or employee of the person to whose
liability the summons relates nor to summonses in aid of
collection, to determine the identity of a person having a
numbered account or similar arrangement, or to determine

Date of giving Notice:

affairs of an identified person have been made or kept.
| certify that, within 3 days of serving the summons, |

gave notice (Part D of Form 2039) to the person named
below on the date and in the manner indicated.

Time:

Name of Noticee:

Address of Noticee (if mailed):

How [ 1 gave notice by certified or registered mail [ | gave notice by handing it to the noticee.
Notice to the last known address of the noticee.
[ In the absence of a last known address of the
Was [ I left the notice at the last and usual place noticee, | left the notice with the person summoned.
Given of abode of the noticee. | left the copy with o _
the following person (if any). [ No notice is required.
Signature Title

| certify that the period prescribed for beginning a proceeding to quash this summons has expired and that no
such proceeding was instituted or that the noticee consents to the examination.

Signature Title

Form 2039 (Rev. 10-2010)
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In the Matter of the Dutch Income Tax Liability of John Does
Attachment to Form 2039
Summons to American Express Travel Related Services Company, Inc.

Documents

1. For each American Express payment card (debit or credit) held at any time during the
period January 1, 2011, through December 31, 2016, by a cardholder with an address
of record in any country other than the Netherlands where
(a) the card was physically sent to an address in the Netherlands; or
(b) the account has alternate contact information containing any mailing address
within the Netherlands, any telephone number containing country code 31, or
any e-mail address containing a country code top level domain (ccTLD) .nl or
any of the following domain names: ziggo, upc, kpn, xs4all, fiber,
vodafonethuis, telfort, tele2, Tiscali, chello, quicknet; or
(c) the card was used at least 75 days for “card present” authorizations with
merchants or ATMs in the Netherlands during the period January 1, 2011,
through December 31, 2016, and, during any one year within that period, the
total amount charged or paid for all transactions together (POS, ATM, ECOM,
etc.) was greater than 10,000 euros, and
(d) the cardholder is not shown in your records to be a member of the U.S.
armed forces,

produce the following documents for the period January 1, 2009, through December 31,
2011, unless otherwise stated:

i. Account applications and all related documentation, regardless of date;

ii. For each card that was issued under license by an issuer other than
American Express, documents describing the scheme or brand of the card,
the BIN or IIN, and the name and contact information for the issuer;

iii. Documents reflecting the current account profile, including account number,
all names associated with the account, all contact information, all other
financial accounts linked to the account, and account history;

iv. All account monthly or periodic statements;

v. Electronic transaction records for all authorizations and submissions
processed by American Express in the following format:

(A) For each card, please provide the data in a “flat file” machine-sensible
format. Acceptable formats for the file include comma separated value
(csv) using the pipe “|” or other character not normally present in field,
fixed length file with record design, Microsoft Excel® spreadsheet file,
and Microsoft Access® database table. The extracted file must be
capable of being electronically retrieved and processed by a computer.

(B) Please provide separate files for the authorization system and the
submission system by card or account.

(C) Each record must consist of a single authorization and/or submission
transaction processed in connection with each card or account.
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In the Matter of the Dutch Income Tax Liability of John Does
Attachment to Form 2039
Summons to American Express Travel Related Services Company, Inc.

(D) Please include any and all data or information that is contained within
any field on the transactional record (i.e. where there is data in a field,
the data should be copied exactly as it appears in the original record;
where there is no data in a field, the extract record field should contain
blanks).

(E) The files should be provided in text format on CD/DVD media with a
record layout and record count for each file;

vi. All correspondence with the cardholder (excluding marketing material).

2. Produce a copy of any directory or similar document containing identity and contact
information for merchants authorized to accept American Express cards.

3. Produce documents identifying all Dutch merchants having co-branded card or
similar relationships with American Express or other arrangements where data is
directly transferred into the US AXP system for authorization.
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Summons -

Type of Tax: Income
In the matter of _the Dutch Income Tax Liabilities of John Does*

Internal Revenue Service (Division): _Large Business and International

Industry/Area (name or number): Treaty Administration

Periods: January 1, 2009 through December 31, 2016

The Commissioner of Internal Revenue
To: American Express Travel Related Services Company, Inc.

At: 43 Butterfield Circle, El Paso, Texas 79906-5202

You are hereby summoned and required to appear before Revenue Agent Godwin O. Ndukwe or Designee

an officer of the Internal Revenue Service, to give testimony and to bring with you and to produce for examination the following books, records, papers,
and other data relating to the tax liability or the collection of the tax liability or for the purpose of inquiring into any offense connected with the
administration or enforcement of the internal revenue laws concerning the person identified above for the periods shown.

See attachment.

*"John Does" are Dutch taxpayers, who at any time during the period January 1, 2009, through December 31, 2016,
held an American Express Card (debit or credit) linked to a bank account located outside the Netherlands.

Personal appearance requirement is waived if requested information/document production is provided by mail to
Revenue Agent Godwin O. Ndukwe, 1919 Smith Street, Mail Stop HOU 1130, Houston, TX 77002-8049

Attestation

| hereby certify that | have examined and compared this copy of the summons with the original
and that it is a true and correct copy of the original.

Internal Revenue Agent
Signature of IRS officer serving the summons Title

Business address and telephone number of IRS officer before whom you are to appear:
1919 Smith Street, Mail Stop - HOU 1130, Houston, TX 77002-8049; Telephone: (346) 227-6332

Place and time for appearance at Internal Revenue Service, 700 East San Antonio Avenue, El Paso, Texas 79901-7020

on the day of 2017 at oclock
(vear)
Issued under authority of the Internal Revenue Code this_ day of 2017
(vear)
Department of the Treasury
Internal Revenue Service Program Manager
- Signature of issuing officer Title
WWW.Irs.gov
Form 2039 (Rev. 10-2010) Signature of approving officer (if applicable) Title

Catalog Number 21405J

Part A - to be given to person summoned
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In the Matter of the Dutch Income Tax Liability of John Does
Attachment to Form 2039
Summons to American Express Travel Related Services Company, Inc.

Documents

1. For each American Express payment card (debit or credit) held at any time during the
period January 1, 2011, through December 31, 2016, by a cardholder with an address
of record in any country other than the Netherlands where
(a) the card was physically sent to an address in the Netherlands; or
(b) the account has alternate contact information containing any mailing address
within the Netherlands, any telephone number containing country code 31, or
any e-mail address containing a country code top level domain (ccTLD) .nl or
any of the following domain names: ziggo, upc, kpn, xs4all, fiber,
vodafonethuis, telfort, tele2, Tiscali, chello, quicknet; or
(c) the card was used at least 75 days for “card present” authorizations with
merchants or ATMs in the Netherlands during the period January 1, 2011,
through December 31, 2016, and, during any one year within that period, the
total amount charged or paid for all transactions together (POS, ATM, ECOM,
etc.) was greater than 10,000 euros, and
(d) the cardholder is not shown in your records to be a member of the U.S.
armed forces,

produce the following documents for the period January 1, 2009, through December 31,
2011, unless otherwise stated:

i. Account applications and all related documentation, regardless of date;

ii. For each card that was issued under license by an issuer other than
American Express, documents describing the scheme or brand of the card,
the BIN or IIN, and the name and contact information for the issuer;

iii. Documents reflecting the current account profile, including account number,
all names associated with the account, all contact information, all other
financial accounts linked to the account, and account history;

iv. All account monthly or periodic statements;

v. Electronic transaction records for all authorizations and submissions
processed by American Express in the following format:

(A) For each card, please provide the data in a “flat file” machine-sensible
format. Acceptable formats for the file include comma separated value
(csv) using the pipe “|” or other character not normally present in field,
fixed length file with record design, Microsoft Excel® spreadsheet file,
and Microsoft Access® database table. The extracted file must be
capable of being electronically retrieved and processed by a computer.

(B) Please provide separate files for the authorization system and the
submission system by card or account.

(C) Each record must consist of a single authorization and/or submission
transaction processed in connection with each card or account.
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In the Matter of the Dutch Income Tax Liability of John Does
Attachment to Form 2039
Summons to American Express Travel Related Services Company, Inc.

(D) Please include any and all data or information that is contained within
any field on the transactional record (i.e. where there is data in a field,
the data should be copied exactly as it appears in the original record;
where there is no data in a field, the extract record field should contain
blanks).

(E) The files should be provided in text format on CD/DVD media with a
record layout and record count for each file;

vi. All correspondence with the cardholder (excluding marketing material).

2. Produce a copy of any directory or similar document containing identity and contact
information for merchants authorized to accept American Express cards.

3. Produce documents identifying all Dutch merchants having co-branded card or
similar relationships with American Express or other arrangements where data is
directly transferred into the US AXP system for authorization.
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Internal Revenue Code

Sec. 7602. Examination of books and witnesses
(a) Authority to Summon, etc. - For the purpose of ascertaining the correctness of any re-
turn, making a return where none has been made, determining the liability of any person for
any internal revenue tax or the liability at law or in equity of any transferee or fiduciary of any
person in respect of any internal revenue tax, or collecting any such liability, the Secretary
is authorized -
(1) To examine any books, papers, records, or other data which may be relevant or
material to such inquiry.
(2) To summon the person liable for tax or required to perform the act, or any officer
or employee of such person, or any person having possession, custody, or care of
books of account containing entries relating to the business of the person liable for
tax or required to perform the act, or any other person the Secretary may deem
proper, to appear before the Secretary at a time and place named in the summons
and to produce such books, papers, records, or other data, and to give such
testimony, under oath, as may be relevant or material to such inquiry; and
(3) To take such testimony of the person concerned, under oath, as may be relevant
or material to such inquiry.

(b) Purpose may include inquiry into offense. - The purposes for which the Secretary may
take any action described in paragraph (1), (2), or (3) of subsection (a) include the purpose
of inquiring into any offense connected with the administration or enforcement of the internal
revenue laws.

(c) Notice of contact of third parties. -
(1) General Notice. - An officer or employee of the Internal Revenue Service may
not contact any person other than the taxpayer with respect to the determination or
collection of the tax liability of such taxpayer without providing reasonable notice in
advance to the taxpayer that contacts with persons other than the taxpayer may be
made.
(2) Notice of specific contacts. - The Secretary shall periodically provide to a
taxpayer a record of persons contacted during such period by the Secretary with
respect to the determination or collection of the tax liability of such taxpayer. Such
record shall also be provided upon request of the taxpayer.
(3) Exceptions. - This subsection shall not apply-
(A) to any contact which the taxpayer has authorized,
(B) if the Secretary determines for good cause shown that such notice
would jeopardize collection of any tax or such notice may involve
reprisal against any person, or
(C) with respect to any pending criminal investigation.

(d) No administrative summons when there is Justice Department referral.-
(1) Limitation of authority. - No summons may be issued under this title, and the
Secretary may not begin any action under section 7604 to enforce any summons,
with respect to any person if a Justice Department referral is in effect with respect
to such person.
(2) Justice Department referral in effect. - For purposes of this subsection-
(A) In general. - A Justice Department referral is in effect with respect
to any person if-
(i) the Secretary has recommended to the Attorney General
a grand jury investigation of, or the criminal prosecution of,
such person for any offense connected with the adminis-
tration or enforcement of the internal revenue laws or
(i) any request is made under section 6103(h)(3)(B) for the
disclosure of any return or return information (within the
meaning of section 6103(b)) relating to such person.
(B) Termination. - A Justice Department referral shall cease to be in
effect with respect to a person when-
t@ {he Attorney General notifies the Secretary, in writing,
a -

() he will not prosecute such person for any offense
connected with the administration or enforcement of the
internal revenue laws,
(I1) he will not authorize a grand jury investigation of such
person with respect to such an offense, or
(lll) he will discontinue such a grand jury investigation.
(ii) a final disposition has been made of any criminal
proceeding pertaining to the enforcement of the internal
revenue laws which was instituted by the Attorney General
against such person, or
(iii) the Attorney General notifies the Secretary, in writing,
that he will not prosecute such person for any offense
connected with the administration or enforcement of the
internal revenue laws relating to the request described in
sub paragraph (A)(ii).
(3) Taxable years, etc., treated separately. - For purposes of this subsection, each
taxable period (or, if there is no taxable period, each taxable event) and each tax
imposed by a separate chapter of this title shall be treated separately.

(e) Limitation on examination on unreported income. - The Secretary shall not use financial
status or economic reality examination techniques to determine the existence of unreported
income of any taxpayer unless the Secretary has a reasonable indication that there is a
likelihood of such unreported income.

Authority to examine books and witness is also provided under sec. 6420 (e)(2) - Gasoline
used on farms: sec. 6421(g)(2) - Gasoline used for certain nonhighway purposes by local
transit systems, or sold for certain exempt purposes; and sec. 6427(j)(2) - Fuels not used for
taxable purposes.
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(a) In general - A summons issued under section 6420(e)(2), 6421(g)(2), 6427(j)(2), or 7602
shall be served by the Secretary, by an attested copy delivered in hand to the person to
whom it is directed, or left at his last and usual place of abode; and the certificate of service
signed by the person serving the summons shall be evidence of the facts it states on the
hearing of an application for the enforcement of the summons. When the summons requires
the production of books, papers, records, or other data, it shall be sufficient if such books,
papers, records, or other data are described with reasonable certainty

(b) Service by mail to third-party recordkeepers. -
(1) In general. - A summons referred to in subsection (a) for the production of
books, papers, records, or other data by a third-party recordkeeper may also be
served by certified or registered mail to the last known address of such
recordkeeper.
(2) Third party record keeper. - For purposes of paragraph (1), the term third-party
recordkeeper means -
(A) any mutual savings bank, cooperative bank, domestic building and
loan association, or other savings institution chartered and supervised
as a savings and loan or similar association under Federal or State law,
any bank (as defined in section 581), or any credit union (within the
meaning of section 501 (c)(14)(A));
(B) any consumer reporting agency (as defined under section 603(f) of
the Fair Credit Reporting Act (15 U.S.C. 1681 a(f));
(C) Any person extending credit through the use of credit cards or
similar devices;
(D) any broker (as defined in section 3(a)(4) of the Securities Exchange
Act of 1934 (15 U.S.C. 78c(a)(4));
(E) any attorney;
(F) any accountant;
(G) any barter exchange (as defined in section 6045(c)(3));
(H) any regulated investment company (as defined in section 851) and
any agent of such regulated investment company when acting as an
agent thereof;
(I) any enrolled agent; and
(J) any owner or developer of a computer software source code (as
defined in section 7612(d)(2)). Subparagraph (J) shall apply only with
respect to a summons requiring the production of the source code
referred to in subparagraph (J) or the program and data described in
section 7612(b)(1)(A)(ii) to which source code relates.

Sec. 7604. Enforcement of summons

(a) Jurisdiction of District Court. - If any person is summoned under the internal revenue
laws to appear, to testify, or to produce books, papers, records, or other data, the United
States district court for the district in which such person resides or is found shall have
jurisdiction by appropriate process to compel such attendance, testimony, or production of
books, papers, records, or other data.

(b) Enforcement. - Whenever any person summoned under section 6420(e)(2), 6421 (g)(2),
6427(j)(2), or 7602 neglects or refuses to obey such summons, or to produce books, papers,
records, or other data, or to give testimony, as required, the Secretary may apply to the
judge of the district court or to a United States Commissioner for the district within which
the person so summoned resides or is found for an attachment against him as for a
contempt. It shall be the duty of the judge or Commissioner to hear the application, and, if
satisfactory proof is made, to issue an attachment, directed to some proper officer, for the
arrest of such person, and upon his being brought before him to proceed to a hearing of the
case; and upon such hearing the judge or the United States Commissioner shall have
power to make such order as he shall deem proper, not inconsistent with the law for the
punishment of contempts, to enforce obedience to the requirements of the summons and to
punish such person for his default or disobedience.

-

Sec. 7605. Time and place of examination

(a) Time and place. - The time and place of examination pursuant to the provisions of
section 6420(e)(2), 6421 (g)(2), 6427(j)(2), or 7602 shall be such time and place as may be
fixed by the Secretary and as are reasonable under the circumstances. In the case of a
summons under authority of paragraph (2) of section 7602, or under the corresponding
authority of section 6420(e)(2), 6421 (g)(2) or 6427(j)(2), the date fixed for appearance
before the Secretary shall not be less than 10 days from the date of the summons.

Sec. 7610. Fees and costs for witnesses

(a) In general. - The Secretary shall by regulations establish the rates and conditions under

which payment may be made of -
(1) fees and mileage to persons who are summoned to appear before the
Secretary, and
(2) reimbursement for such costs that are reasonably necessary which have been
directly incurred in searching for, reproducing, or transporting books, papers,
records, or other data required to be produced by summons.

(b) Exceptions. - No payment may be made under paragraph (2) of subsection (a) if -
(1) the person with respect to whose liability the summons is issued has a proprie-
tary interest in the books, papers, records or other data required to be produced, or
(2) the person summoned is the person with respect to whose liability the summons
is issued or an officer, employee, agent, accountant, or attorney of such person
who, at the time the summons is served, is acting as such.

(c) Summons to which section applies. - This section applies with respect to any summons
authorized under section 6420(e)(2), 6421 (g)(2), 6427(j)(2), or 7602.

Sec. 7210. Failure to obey summons

Any person who, being duly summoned to appear to testify, or to appear and produce books,
accounts, records, memoranda or other papers, as required under sections 6420(e)(2),
6421(g)(2), 6427(j)(2), 7602, 7603, and 7604(b), neglects to appear or to produce such
books, accounts, records memoranda, or other papers, shall, upon conviction thereof, be
fined not more than $1,000, or imprisoned not more than 1 year, or both, together with costs
of prosecution.

Form 2039 (Rev. 10-2010)
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Notice of Payment Information for
Recipients of IRS Summons

If you are a third-party recipient of a summons, you
may be entitled to receive payment for certain costs
directly incurred which are reasonably necessary to
search for, reproduce, or transport records in order to
comply with a summons.

This payment is made only at the rates established by
the Internal Revenue Service to certain persons served
with a summons to produce records or information in
which the taxpayer does not have an ownership interest.
The taxpayer to whose liability the summons relates and
the taxpayer's officer, employee, agent, accountant, or
attorney are not entitled to this payment. No payment
will be made for any costs which you have charged or
billed to other persons.

The rate for search costs is limited to the total amount
of personnel time spent locating and retrieving
documents or information requested by the summons.
Specific salaries of such persons may not be included in
search costs. In addition, search costs do not include
salaries, fees, or similar costs for analysis of material or
for managerial or legal advice, expertise, research, or
time spent for any of these activities. If itemized
separately, search costs may include the actual costs of
extracting information stored by computer in the format
in which it is normally produced, based on computer
time and necessary supplies. Time for computer search
may be paid.

Rates for reproduction costs for making copies or
duplicates of summoned documents, transcripts, and
other similar material may be paid at the allowed rates.
Photographs, films, and other material are reimbursed at
cost.

The rate for transportation costs is the same as the
actual cost necessary to transport personnel to locate
and retrieve summoned records or information, or costs
incurred solely by the need to transport the summoned
material to the place of examination.

WIRS

Department of the Treasury
Internal Revenue Service

WWW.irs.gov

Form 2039 (Rev. 10-2010)
Catalog Number 21405J

In addition to payment for search, reproduction, and
transportation costs, persons who appear before an
Internal Revenue Service officer in response to a
summons may request payment for authorized witness
fees and mileage fees. You may make this request by
contacting the Internal Revenue Service officer or by
claiming these costs separately on the itemized bill or
invoice as explained below.

Instructions for requesting payment

After the summons is served, you should keep an
accurate record of personnel search time, computer
costs, number of reproductions made, and
transportation costs. Upon satisfactory compliance, you
may submit an itemized bill or invoice to the Internal
Revenue Service officer before whom you were
summoned to appear, either in person or by mail to the
address furnished by the Internal Revenue Service
officer. Please write on the itemized bill or invoice the
name of the taxpayer to whose liability the summons
relates.

If you wish, Form 6863, Invoice and Authorization for
Payment of Administrative Summons Expenses, may be
used to request payment for search, reproduction, and
transportation costs. Standard Form 1157, Claims for
Witness Attendance Fees, Travel, and Miscellaneous
Expenses, may be used to request payment for
authorized witness fees and mileage fees. These forms
are available from the Internal Revenue Service officer
who issued the summons.

If you have any questions about the payment, please
contact the Internal Revenue Service officer before
whom you were summoned to appear.

Anyone submitting false claims for payment is subject
to possible criminal prosecution.

Part B — to be given to person summoned
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(a) Notice-

(1) In general. - If any summons to which this section applies requires the giving of
testimony on or relating to, the production of any portion of records made or kept
on or relating to, or the production of any computer software source code (as
defined in 7612(d)(2)) with respect to, any person (other than the person
summoned) who is identified in the summons, then notice of the summons shall be
given to any person so identified within 3 days of the day on which such service is
made, but no later than the 23rd day before the day fixed in the summons as the
day upon which such records are to be examined. Such notice shall be
accompanied by a copy of the summons which has been served and shall contain
an explanation of the right under subsection (b)(2) to bring a proceeding to quash
the summons.

(2) Sufficiency of notice. - Such notice shall be sufficient if, on or before such third
day, such notice is served in the manner provided in section 7603 (relating to
service of summons) upon the person entitled to notice, or is mailed by certified or
registered mail to the last known address of such person, or, in the absence of a
last known address, is left with the person summoned. If such notice is mailed, it
shall be sufficient if mailed to the last known address of the person entitled to notice
or, in the case of notice to the Secretary under section 6903 of the existence of a
fiduciary relationship, to the last known address of the fiduciary of such person,
even if such person or fiduciary is then deceased, under a legal disability, or no
longer in existence.

(3) Nature of summons. - Any summons to which this subsection applies (and any
summons in aid of collection described in subsection (c)(2)(D)) shall identify the
taxpayer to whom the summons relates or the other person to whom the records
pertain and shall provide such other information as will enable the person
summoned to locate the records required under the summons.

(b) Right to intervene; right to proceeding to quash. -

(1) Intervention. - Notwithstanding any other law or rule of law, any person who is
entitled to notice of a summons under subsection (a) shall have the right to
intervene in any proceeding with respect to the enforcement of such summons
under section 7604.
(2) Proceeding to quash. -
(A) In general. - Notwithstanding any other law or rule of law, any
person who is entitled to notice of a summons under subsection (a)
shall have the right to begin a proceeding to quash such summons not
later than the 20th day after the day such notice is given in the manner
provided in subsection (a)(2). In any such proceeding, the Secretary
may seek to compel compliance with the summons.
(B) Requirement of notice to person summoned and to Secretary. - If
any person begins a proceeding under subparagraph (A) with respect
to any summons, not later than the close of the 20-day period referred
to in subparagraph (A) such person shall mail by registered or certified
mail a copy of the petition to the person summoned and to such office
as the Secretary may direct in the notice referred to in subsection
(@) (1)
(C) Intervention, etc. - Notwithstanding any other law or rule of law, the
person summoned shall have the right to intervene in any proceeding
under subparagraph (A). Such person shall be bound by the decision in
such proceeding (whether or not the person intervenes in such
proceeding).

(c) Summons to which section applies. -

(1) In general. - Except as provided in paragraph (2), this section shall apply to
any summons issued under paragraph (2) of section 7602(a) or under sections
6420(e)(2), 6421(g)(2), 6427(j)(2), or 7612.
(2) Exceptions. - This section shall not apply to any summons
(A) served on the person with respect to whose liability the summons is
issued, or any officer or employee of such person;
(B) issued to determine whether or not records of the business
transaction or affairs of an identified person have been made or kept;
(C) issued solely to determine the identify of any person having a
numbered account (or similar arrangement) with a bank or other
institution described in section 7603(b)(2)(A);
(D) issued in aid of the collection of-
(i) an assessment made or a judgment rendered against the
person with respect to whose liability the summons is
issued, or
(ii) the liability at law or in equity of any transferee or
fiduciary of any person referred to in clause; or
(E) (i) issued by a criminal investigator of the Internal Revenue
Service in connection with the investigation of an offense
connected with the administration or enforcement of the
internal revenue laws, and
(ii) served on a person who is not a third-party recordkeeper
(as defined in section 7603(b)).
(3) John Doe and Certain Other Summonses. - Subsection (a) shall not apply to
any summons described in subsection (f) or (g).
(4) Records. - For purposes of this section, the term records includes books,
papers, and other data.
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notice is required under subsection (a) may be

(1) before the close of the 23rd day after the day notice with respect to the
summons is given in the manner provided in subsection (a)(2), or

(2) where a proceeding under subsection (b)(2)(A) was begun within the 20-day
period referred to in such subsection and the requirements of subsection (b)(2)(B)
have been met, except in accordance with an order of the court having jurisdiction of
such proceeding or with the consent of the person beginning the proceeding to quash.

(e) Suspension of Statute of Limitations. -
(1) Subsection (b) action. - If any person takes any action as provided in
subsection (b) and such person is the person with respect to whose liability the
summons is issued (or is the agent, nominee, or other person acting under the
direction or control of such person), then the running of any period of limitations
under section 6501 (relating to the assessment and collection of tax) or under
section 6531 (relating to criminal prosecutions) with respect to such person shall
be suspended for the period during which a proceeding, and appeals therein, with
respect to the enforcement of such summons is pending.
(2) Suspension after 6 months of service of summons. - In the absence of the
resolution of the summoned party's response to the summons, the running of any
period of limitations under section 6501 or under section 6531 with respect to any
person with respect to whose liability the summons is issued (other than a person
taking action as provided in subsection (b)) shall be suspended for the period-
(A) beginning on the date which is 6 months after the service of such
summons, and
(B) ending with the final resolution of such response.

(f) Additional requirements in the case of a John Doe summons. -
Any summons described in subsection (c)(1) which does not identify the person with respect
to whose liability the summons is issued may be served only after a court proceeding in
which the Secretary establishes that -
(1) the summons relates to the investigation of a particular person or ascertainable
group or class of persons,
(2) there is a reasonable basis for believing that such person or group or class of
persons may fail or may have failed to comply with any provision of any internal
revenue law, and
(3) the information sought to be obtained from the examination of the records or
testimony (and the identity of the person or persons with respect to whose liability
the summons is issued) is not readily available from other sources.

(g) Special exception for certain summonses. -

A summons is described in this subsection if, upon petition by the Secretary, the court
determines, on the basis of the facts and circumstances alleged, that there is reasonable
cause to believe the giving of notice may lead to attempts to conceal, destroy, or alter
records relevant to the examination, to prevent the communication of information
from other persons through intimidation, bribery, or collusion, or to flee to avoid
prosecution, testifying, or production of records.

(h) Jurisdiction of district court; etc. -

(1) Jurisdiction. - The United States district court for the district within which the
person to be summoned resides or is found shall have jurisdiction to hear and
determine any proceedings brought under subsection (b)(2), (f), or (g). An order
denying the petition shall be deemed a final order which may be appealed.

(2) Special rule for proceedings under subsections (f) and (g).- The determinations
required to be made under subsections (f) and (g) shall be made ex parte and shall
be made solely on the petition and supporting affidavits.

(i) Duty of summoned party. -
(1) Recordkeeper must assemble records and be prepared to produce records.-
On receipt of a summons to which this section applies for the production of records,
the summoned party shall proceed to assemble the records requested, or such
portion thereof as the Secretary may prescribe, and shall be prepared to produce
the records pursuant to the summons on the day on which the records are to be
examined.
(2) Secretary may give summoned party certificate. - The Secretary may issue a
certificate to the summoned party that the period prescribed for beginning a
proceeding to quash a summons has expired and that no such proceeding began
within such period, or that the taxpayer consents to the examination.
(3) Protection for summoned party who discloses. - Any summoned party, or agent
or employee thereof, making a disclosure of records or testimony pursuant to this
section in good faith reliance on the certificate of the Secretary or an order of a
court requiring production of records or the giving of such testimony shall not be
liable to any customer or other person for such disclosure.
(4) Notice of suspension of statute of limitations in the case of a John Doe
summons. - In the case of a summons described in subsection (f) with respect to
which any period of limitations has been suspended under subsection (e)(2), the
summoned party shall provide notice of such suspension to any person described
in subsection (f).

() Use of summons not required. -

Nothing in this section shall be construed to limit the Secretary's ability to obtain
information, other than by summons, through formal or informal procedures authorized
by sections 7601 and 7602.
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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

IN THE MATTER OF THE TAX and

LIABILITIES OF:, Case No. 3:17-mc-00094

)
)
)
)
JOHN DOES, Dutch taxpayers, who at any )
time during the period January 1, 2009, through )
December 31, 2016, held an American Express )

payment card linked to a bank account located )
outside the Netherlands.

ORDER

THISMATTER is before the Court upon the United States of America s Ex Parte
Petition for Leave to Serve “John Doe” Summons.

Based upon areview of the Petition, supporting memorandum and exhibits thereto, the
Court has determined that the “ John Doe” summons to American Express Company relates to the
investigation of a particular person or ascertainable group or class of persons, that thereisa
reasonable basis for believing that such person or group or class of persons may fail or may have
failed to comply with any internal revenue law, and that the information sought to be obtained
from the examination of the records or testimony (and the identities of the persons with respect
to whose liability the summons isissued) are not readily available from other sources.

Itis, therefore, ORDERED AND ADJUDGED that the Internal Revenue Service,
through Revenue Agent Godwin O. Ndukwe or any other authorized officer or agent, may serve
an Internal Revenue Service “John Doe” summons upon American Express Company in aform

substantially similar to Exhibit A to the Declaration of Revenue Agent Godwin O. Ndukwe.
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A copy of this Order shall be served together with the summons.

DONE AND ORDERED this day of , 2017.

UNITED STATESDISTRICT JUDGE
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